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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 39 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U. S. Code 74), 


and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U. S. Code 82d). Decisions also are rendered to claim- 


ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 


allowed. The decisions appearing in these volumes have been selected 


as constituting the more important, from the standpoint of general 


application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 


are published. 


The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Daily Synopses of Decisions,’ as well as by the issuance of monthly 


pamphlets which are consolidated in an annual volume. 


The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 


Five consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled ‘Index Digest of the Published Decisions of the 
Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-June 30, 1946; 
July 1, 1946-June 30, 1951; and July 1, 1951—June 30, 1956. These 
indexes are compiled to assist in research for precedents with respect 
to matters coming within the jurisdiction of the General Accounting 
Office. 

Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B-12345, 
June 23, 1948. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 











1921—To Date 
Name State Date of Expiration 
commission of service 
Joseph Campbell... ..............-.....- ia te hice ll] 
De Gis, WORE ov cocccndccusnancuden North Carolina. - ...-. ....| Aug. 1,1940 |'Apr. 30,1954 
Pe Sear New Hampshire- - -_. .-.-| Apr. 7,1939 |?June 19, 1940 
J. Raymond McCarl..................... SRS a cdnieesnsenncdaneninn June 29,1921 | June 30, 1936 





COMPTROLLERS OF THE TREASURY 
1894-1921 


Walter W. Warwick................. 
George E. Downey. - -- 
Robert J. Tracewell-. 
Robert B. Bowler-. 


1,1915 | June 30,1921 
16,1913 | Aug. 31,1915 
26,1897 | May 15, 1913 
1,1894 | Aug. 4, 1897 











1817-1894 
First Comptrollers 


Cg a en May 6,1893 | Sept. 30, 1894 









Aas ©. BEGINS WS..ccwcccaccccecccces 4 May 10, 1889 | May 14, 1893 
PN, BE cncnsncadnnessonne = Mar. 20, 1885 a 22, 1889 
William Lawrence...............-... pi July 15,1880 | Mar. 24, 1885 
BIDE GO BC sein senecevsccccoesee Mar. 5, 1878 | June 10, 1880 


Robert W. Taylor. ......... TR 


Jan. 14,1863 |? Feb. 25, 1878 
Elisha Whittlesey 


Apr. 10,1861 |3Jan. 7, 1863 
We i ctcdenanpididescwons Mar. 26,1857 | Apr. 30,1861 
Elisha Whittlese ; | May 31,1849 | Apr. 30, 1857 
James W. McCulloh........-..- aah J minttupbladcauuseianes Apr. 1,1842 | May 31, 1849 











Walter Forward. -.........- al Pe ditatdincececncssass Apr. 6,1841 | Sept. 13, 1841 
James N. Barker. Pennsylvania. -.....-- | Feb. 23,1838 | Apr. 19, 1841 
ef eet I ii citi aaremcedinammnien June 18,1836 | Feb. 28, 1838 
Fee SE icnnncdestcctdecensécnats Tennessee... ... sisianlnniieaniiaihae Mar. 3,1817 June 30, 1836 

1 Retired. 

2 Resigned. 

3 Died in office. 
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COMPTROLLERS OF THE TREASURY—Continued 


1817-1894 
Second Comptrollers 



















Name State Date of 

commission 

CE BE. SE oon ccocuccenccacassaus Ps ccaucisanedeinmanaiaeel May 27, 1893 

ee ns reenencineenuenenianenenne Pennsylvania. -....-. May 23, 1889 

Sigourney Butler. Massachusetts... ... Apr. 22, 1887 

Isaac H. Maynard De Gs x xeinnaneneis June 2, 1885 

EE Wn HEIL, «oc cimocconpsacsnsacal Mseibbsasserce Oct. 1,1877 

eae er Jan. 7,1876 

John M. Brodhead. - .--| New Hampshire. . -- May 20, 1863 

EE aa Dist. of Ooi. ........ Oct. 1,1857 

nL... cuisensoncusnasnus New Hampshire. - -....-. Feb. 11, 1853 

YA eee PO indudcwatiunsnss Oct. 1,1851 

| RS Pe Rainconvititsncass Nov. 27, 1850 

ea cient hineelieninmiel ena nec .| June 18, 1836 

ET i atinctntninnnnndabnitddats New Hampshire. -...... May 27, 1830 

TT iinte niacin bntinvenimaineed New Hampshire. --....... Mar. 21, 1829 

| Maspaciasetts.... ...ccccccccccece Mar. 6,1817 

1789-1817 
Comptrollers of the Treasury 

BI ., cnnnncdbsennnccecesnecss nad: itinmieiaccssesnend 

Ezekiel Bacon. -... Massachusetts. .-......... 

Richard Rush Pennsylvania. ............ 

Gabriel Duvall EE ccenviniimenniasend 

I: bcndchuer cenkidanccosssatenee North Carolina ad 

SN ES ee Massachusetts. ...............-- 

Jonathan Jackson... prepenaiadane Massachusetts. .................| Feb. 25,1795 

PN Ts wig duitibucncunecedsnace IRRNIUNIE, tics Genie daccucusndod June 17,1791 

Nicholas Eveleigh. -.......- nucomeinenens | South Carolina.................- Sept. 11,1789 


' 


Expiration 
of service 


Sept. 30, 1894 
June 5, 1893 
May 26, 1889 
Apr. 1,1887 
June 1, 1885 
Sept. 30, 1877 
Jan. 23,1876 
May 11, 1863 
Oct. 8, 1857 
Feb. 13, 1853 
Sept. 10, 1851 
Nov. 28, 1850 
June 30, 1836 
May 24, 1830 
Mar, 21, 1829 


Mar. 3,1817 
Feb, 28,1815 
Feb. 10,1814 
Nov. 21, 1811 
Dec. 14, 1802 
June 30,1796 
Sept. 1,1795 
Feb. 2,1795 
Apr. 16,1791 





ee eee 
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ASSISTANT COMPTROLLERS GENERAL OF THE UNITED STATES 









1921-To Date 
Name State Date of Expiration 
commission of service 
ilk Se Sree District of Columbia... ........- 2a. TE Te eeteccnanences 
EE Bh, ME icnndndneeiamecarensedtia West Virginia........- ..-.| May 1,1943 |'June 29, 1953 
Richard N. Elliott.............. waetenowt Indiana. ......-- Mar. 6,1931 |?Apr. 30, 1943 
EE i a ainntendseennnnnmmenena tenes cis iteidemitedacinaabeuadedl June 30,1921 |2Nov. 11,1930 


ASSISTANT COMPTROLLERS OF THE TREASURY 
1894-1921 


Charles Marshall Foree..............-.-.. GIG, sd since cdciecenannacs Sept. 1,1915 | June 30,1921 
WEEE Wits WH, hou cn tcctewcconseces EE SE a May 24,1913 | Aug. 31,1915 
Leander P. Mitchell... .....-.......-.... Indiana. Jan. 18,1898 |! Dec. 6,1912 











i LP) eee .| Connecticut .| June 6,1895 | Dec. 24, 1897 
aes | eee nadebasd Oct. 1,1894 | Apr. 16, 1895 
1 Died in office. 
2 Retired. 
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[B-139357] 


Postal Employees—Witnesses—Testimony Incident to Em- 
ployment—Overtime—Travel Expenses 


A Government employee witness who is ordered to be available and to testify 
in grand jury proceedings concerning facts acquired in his assigned duties 
is to be regarded as appearing as a witness in a case involving the activity 
with which he is employed within the purview of 28 U.S.C. 1823(a), and is, 
therefore, entitled only to the travel and per diem allowances provided in that 
section, which allowances are payable from the appropriations of the employing 
agency. . 

A postal employee who, during a period when he was ordered to be available 
for pretrial conferences and to testify in grand jury proceedings concerning 
facts acquired in his assigned duties, was converted from a substitute to a 
regular clerk may have the litigation time regarded as time worked; however, 
while the employee had a substitute status, he is entitled to witness fees and 
mileage under 28 U.S.C. 1821, but is precluded by section 605(b) of the Postal 
Field Service Compensation Act of 1955 from receiving overtime, but after 
assignment as a regular clerk he is restricted to travel allowances in 28 U.S.C. 
1823(a), but may receive overtime for the witness time which was in addition to 
performance of his regular night duties. 


To the Attorney General, July 2, 1959: 


On April 15, 1959, reference A7, the Administrative Assistant 
Attorney General requested that we advise your Department whether 
Mr. Earle L. Diffenbacher—an employee of the Post Office Depart- 
ment who testified on behalf of the United States in the grand jury 
and U.S. District Court trial proceedings in the case of Loretta M. 
Gagne, et al., Criminal No. 154-59—is entitled to witness fees and 
mileage under 28 U.S.C. 1821, or whether he is restricted to the 
allowances under 28 U.S.C. 1823. Further, he asked, if neither of 
those sections applies, whether Mr. Diffenbacher may be paid any fees 
or allowances under other provisions of law. 

Section 1821 of Title 28, U.S. Code, provides in pertinent 
part that a witness attending in any United States court shall receive 
$4 per day for each day’s attendance and travel time, plus 8 cents 
per mile for going from and returning to his place of residence. 
Section 1823(a) provides, however, as follows: 

Any officer or employee of the United States or any agency thereof, summoned 
as a witness on behalf of the United States, shall be paid his necessary expenses 
incident to travel by common carrier, or, if travel is made by privately owned 
automobile, at a rate not to exceed that prescribed in section 4 of the Travel 
Expense Act of 1949, together with a per diem allowance in lieu of subsistence 
not to exceed the rates of per diem as described in, or established pursuant to, 
section 3 thereof under regulations prescribed by the Attorney General. Such 
expenses for appearing as a witness in any case involving the activity in 
connection with which such person is employed shall be payable from the 
appropriation otherwise available for travel expenses of such officer or employee 
under proper certification by a certifying officer of the department or agency 
concerned. In any case which does not involve its activity, any department or 


agency may advance or pay the travel expenses and per diem allowance of its 
officer or employee, summoned as a witness on behalf of the United States, and 


1 
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later obtain reimbursement from the department or agency properly chargeable 
with such witness’ travel expenses. 


In view of the above-quoted provisions, and of the provisions in 
section 603(1) of the Postal Field Service Compensation Act of 1955, 
Public Law 68, 84th Cong., 69 Stat. 125, 126, 39 U.S.C. 1003(1), 
we requested the Postmaster General for an expression of the views 
of the Post Office Department. On June 16, the Department’s views 
were stated in pertinent part as follows: 


Your letter refers to Section 721.658 of the Postal Manual which indicates 
that overtime will not be allowed for employees on court leave. Section 721.658 
is intended to cover only those situations in which an employee is in a 
leave status. Section 721.93 recognizes there are conditions under which an 
employee serving as a witness is considered to be in a full duty status. In 
any such case, he is obviously entitled to include time spent in court duty as 
time worked, not only for purposes of straight time compensation, but also for 
overtime compensation or compensatory time purposes to the same extent as 
time spent in normal duties. 

The problem presented here, therefore, is whether Mr. Diffenbacher is to 
be regarded as acting as a postal employee during the time he devoted to testi- 
mony before the Grand Jury, conferring with the Assistant United States 
Attorney and testifying at the trial. It seems self-evident that it is the duty 
of a postal employee to preveiit thefts of mail from the postal installation at 
which he is working during the time he is on duty, and to assist in apprehend- 
ing persons committing such thefts when he can do so without undue personal 
risk. Support for finding Mr. Diffenbacher to be in a duty status while testify- 
ing and conferring with the Assistant United States Attorney is also to be 
found in the memorandum of his superior directing him to report to the inspec- 
tor on February 6, 1959. Accordingly, it is our opinion that Mr. Diffenbacher's 
activities in connection with the arrest of Loretta Mae Gagne and Gene Doug- 
las Wright were a part of his official duties. It may be noted that he was 
commended for this action by letter, a copy of which is attached. 

Accordingly, it is my conclusion that Mr. Diffenbacher was entitled to have 
the time involved recorded as time worked, and to have his compensation 
computed accordingly. On February 6, Mr. Diffenbacher was a substitute 
employee. As such, he was excluded overtime compensation by Section 605(b) 
of Public Law 68, 84th .Congress (39 U.S.C. 1005(b)). Upon conversion to 
regular on February 7, 1959, he became entitled thereafter to overtime com- 
pensation for hours worked in excess of eight in any day since his position 
was below salary level PFS 8 (Section 603 of Public Law 68; 39 U.S.C. 1003). 


We concur in the conclusions of the Post Office Department, as 
expressed above. The record shows that Mr. Diffenbacher’s testi- 
mony concerned facts and information he acquired in the regular 
course of his assigned duties and his superiors specifically ordered 
that. he make himself available in the grand jury and the trial pro- 
ceedings, as duties in addition to his regularly scheduled duties and 
workweek. In that view of the matter, on and after February 7, 
1959, the date that Mr. Diffenbacher was assigned to a position as 
a regular clerk in the postal transportation service, the provisions 
of 28 U.S.C. 1821 no longer applied to him. However, as he 
appeared as a witness in a case involving the activity in connection 
with which he is employed, our view is that section 1823 is applicable, 
and requires that any allowances thereunder be paid from funds of 
the Post Office Department. We are so advising the Postmaster 
General today. 
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[B-139486] 


Property—Failure of Former Owners to Remove—Sale 
by Government 

Buildings and improvements on land acquired by the Government which were 
not removed by the former owners, in accordance with a right acquired under 
stipulation and court order for which they paid the salvage value, at the 
time the Government is ordered to sell the property are a part of the interest 
the Government has to sell, contingent upon the right of removal, and if the 
former owners desire to exercise their repurchase right such buildings and 
improvements must be purchased; and in determination of the value of the 
property, it is suggested that the price be based on the fair market value of 
the property as a unit (land with standing buildings and improvements 
attached), less the current fair market value of the right of removal. 


To the Administrator, General Services Administration, July 2, 
1959; 


We refer to your letter of May 19, 1959, concerning the repur- 
chase by Mr. and Mrs. Gernot P. Rasmussen, under Public Law 
85-825, approved August 28, 1958, 72 Stat. 984, of the real property 
formerly owned by them which had been acquired by the Govern- 
ment for the construction of the now abandoned airport project at 
Burke, Virginia. You request our decision on the propriety of the 
use by the General Services Administration of a proposed formula, 
subsequently stated, for determining the repurchase price to be paid 
by the former owners. 

Mr. and Mrs. Rasmussen were the owners of real property at 
Burke, Virginia, consisting of 151.50 acres of land and improvements 
thereon (house #1—5 rooms, house #2—4 rooms, chicken house and 
barn). By a Declaration of Taking filed October 9, 1951, the fee 
simple title to the property, designated as Tract No. 95-48, became 
vested in the United States. The amount of just compensation was 
determined by a jury in the United States District Court for the 
Eastern District of Virginia and the award, in the amount of $34,659, 
was approved and confirmed by the Court in an order and judgment 
entered July 30, 1953. 

Prior to the entry of that order the United States and Mr. and Mrs. 
Rasmussen entered into a stipulation in which it was agreed that the 
amount of $20,600 represented fair and just compensation for the 
buildings and improvements located on Tract No. 95-48 and that the 
salvage value of the improvements was $300. It was further agreed 
that Mr. and Mrs. Rasmussen “shall be permitted to remove from 
the said property all or any part of the said improvements, but such 
removal shall not be carried out until after final judgment not subject 
to further appeal.” 








4 DECISIONS OF THE COMPTROLLER GENERAL [39 
The Court by an order of June 19, 1953, confirmed the agreement— 


And it being represented to the Court that the said Gernot P. Rasmussen and 
E. Doris Rasmussen have tendered to the Clerk of this Court the sum of $300.00, 
the said sum representing the salvage value oz the aforesaid buildings and 
improvements, it is accordingly * * * 


* * * * * + s 


And it is further ordered that the said Gernot P. Rasmussen and E. Doris 
Rasmussen shall have the right to remove any or all of the buildings and im- 
provements located upon this parcel, but such removal shall not be carried out 
until after final judgment not subject to further appeal. 


After the vesting of the fee simple title in the United States Mr. 


and Mrs. Rasmussen continued to live on the premises, as lessees or 
tenants. With events leading to the eventual abandonment of the 
Burke Airport project and the introduction of H.R. 10045 which, as 


amended, became Public Law 85-825, the occupancy of the premises 


by the Rasmussens has continued to the present time. It further 


appears that the improvements on the land have not been removed 
and the right of removal granted the Rasmussens still exists. 


Public Law 85-825, approved August 28, 1958, under which the 
Rasmussens seek to repurchase their former property, states: 


That (a) no tract of real property acquired by the Secretary of Commerce 
under the Act of September 7, 1950 (64 Stat. 770), for the construction of the 
Burke Airport, Fairfax County, Virginia, shall, during the ninety-day period 
which begins on the date of enactment of this Act, be disposed of except pur- 
suant to section 13(h) of the Surplus Property Act of 1944 (50 App, U.S.C, 
1622(h)) or section 203(k) of the Federal Property and Administrative Serv- 
ices Act of 1949 (40 U.S.C. 484(k)). 

(b) Where arrangements satisfactory to the Administrator of General Serv- 


ices have not been made within the ninety-day period provided in subsection 
(a) for the disposal of any tract of real property, or part thereof, pursuant to 


such section 13(h) or 203(k), then within the next ninety days the former 


owner of such tract (or if he is dead, his spouse, or if there is no surviving 


spouse, his children) shall have the right to repurchase such tract, or part 
thereof, from the United States at a price determined by the Administrator of 
General Services Administration to be equal to the current fair market value. 


While Public Law 85-825 grants former owners of property ac- 
quired by the United States for the construction of the Burke Airport 


the right to repurchase within a ninety-day period which expired 
several months ago, it appears the delay in effecting the sale under 
the act is due to administrative difficulty in determining the value of 
the Government’s interest to be sold; thus the right to repurchase may 


be considered as being held in abeyance. 


The problem involved is stated in your letter as follows: 


Since the Rasmussens’ right of removal is still in effect, the interest which 
the Government has to sell in this case is the land and buildings and improve- 


ments thereon, subject to the right of removal of the buildings and improve 
ments. Should the Rasmussens remove the buildings and improvements prior 
to the termination of such right or prior to the time they can be deemed to have 
abandoned the buildings and improvements, then all the Government would 
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have to sell would be the land but, until such termination or abandonment and 
in the absence of removal, the buildings and improvements are charged with 
Rasmussens’ right to remove them and the Government can sell them only sub- 
ject to the right of removal. 


In this and similar cases it is proposed “that the former owners who 
reserved salvage rights be required to pay the current fair market 
value for the land, plus the estimated cost of removing the improve- 


ments, returning them to the present site and restoring them to the 
condition they are now in.” 


The right which the Rasmussens acquired under the stipulation 
and court order of June 19, 1953, for which they paid the salvage value 
of $300, was “the right to remove any or all of the buildings and 
improvements located upon this parcel.” Their property interest in 


the buildings and improvements is at most a contingent one, depend- 


ent upon the condition precedent of physical detachment and removal 
of the buildings and improvements from the premises. Until physi- 
cal detachment and removal occurs the buildings and improvements 


are a part of the property of the United States, Cf. Western Mary- 


land Dairy v. Maryland W. & EF. Co., 126 A. 135; E'sbjornsson v. 
Buffalo Insurance Co., 89 N.W.2d 893. 

As stated in your letter the interest which the Government has to 
sell in this case is the land and buildings and improvements thereon, 


Subject to the right of removal of the buildings and improvements. 


That was the interest of the United States during the ninety-day 
period within which Public Law 85-825 granted the Rasmussens a 
right to repurchase. That is the current interest of the United 
States; and we are of the view that is the property interest the Ras- 


mussens must purchase in the exercise of their right to repurchase 
under Public Law 85-825. 

The sale price of the property, equal to the current fair market 
value, is by Public Law 85-825 for determination by the Adminis- 
trator of General Services Administration, Without intending to 


indicate the formula previously stated should be rejected since as 
stated by you the determination of current fair market value is left 
to your discretion, we suggest, for your consideration, in cases such 
as the Rasmussens’, where under Public Law 85-825 the property will 
be purchased as a unit (land with standing buildings and improve- 


ments attached), that the price be determined on the basis of the fair 
market value of the property as a unit, less the current fair market 
value of the right of removal. 


The latter formula is viewed as in consonance with the spirit of 
Public Law 85-825 and as properly equating the interests of the 
United States and the Rasmussens. 
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[B-139597] 


Bids—Patented Articles—Awards to Other Than Low 
Bidder 


A low bid submitted in response to an invitation which contains a patent 
indemnity clause relieving the Government of liability for infringement of any 
patent in connection with the contract may not be disregarded merely because 
the patent owner, who was the second low bidder, alleges that his patent will 
be infringed and that the low bidder is without any legal right to manufacture 
the item covered by the invitation. 


To the P. Wall Manufacturing Company, July 2, 1959: 


We refer again to your letter with enclosure and telegram of May 
12, 1959, protesting the award to another bidder of a contract under 
invitation No. ORD-11-199-59-145 issued March 27, 1959, by the 
Ordnance Weapons Command, Rock Island, [linois. 

The invitation as originally issued called for, under item No. 1, 
a quantity of 1351 items described as: 

Blow Torch Assy., 1 pint capacity, Steel Tank, OD Color, Wall Manufacturing 
Company Model 61CW-2, or equal. 

Stock Nr. 4933-047-4137-—J003 
By amendment dated April 14, 1959, the description was changed to 
read : 

Blow Torch Assy., 1 pint capacity, Steel Tank, OD Color, Wall Manufacturing 
Company Model 61CW-2 or equal, modified as shown on “Marked Print” 
C8403624 dated 14 April 1959. 

Stock Nr. 4933-047-4137-J003 

Bids received, which were opened on April 27, 1959, in accordance 
with the invitation as amended, were as follows (without considera- 
tion of prompt payment discounts) : 


Bidder Unit price 
ea a ra ee alee Siete $25. 50 
ee IIIS ihc sia ce dechitrns cents te sci mins eecniciernicscicseaieinineinid ia dieiisinwibenicandian 12. 49 
Ps WERE ER OUIEES CRO iii mmencemnsionecionebinemmes 18. 93 


On April 28, 1959, award in the amount of $16,873.99 was made to 
the low bidder, Turner Corporation. 

You contend that Patent No. 2,667,214 covering the item described 
has been issued to you and, therefore, that the successful bidder in 
performing must either infringe upon your patent or furnish an article 
not meeting the specification. 

With respect to the latter possibility, it appears that the contractor 
is responsible and submitted the low bid. Award was, therefore, made 
to that firm. Should the contractor, in fact, not comply with its ob- 
ligations under the contract, the Government will, of course, have 
available to it the remedies afforded by law for breach of contract. 

As to your contention regarding patent infringement, the invitation 
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and contract provide at paragraph 11 of the Special Provisions in 
part as follows: 


11. PATENT INDEMNITY (PREDETERMINED). 

If the amount of this contract is in excess of $5,000, the Contractor shall 
indemnify the Government and its officers, agents, and employees against liabil- 
ity, including costs, for infringement of any United States letters patent (except 
letters patent issued upon an application which is now or may hereafter be kept 
secret or Otherwise withheld from issue by order of the Government) arising 
out of the manufacture or delivery of supplies or out of construction, alteration, 
modification, or repair of real property (hereinafter referred to as “construction 
work’) under this contract, or out of the use or disposal by or for the account 
of the Government of such supplies or construction work. * * * 

The letter of May 7, 1959, from the attorneys for the successful 
bidder, enclosed with your letter of May 12, indicates that your posi- 
tion that performance in conformity with the specification must neces- 
sarily result in infringement of your patent may be disputed. The 
patent indemnity clause quoted in part above provides for the in- 
demnification of the Government and its agents by the contractor for 
any liability for infringement of any patent arising out of the manu- 
facture of the supplies. Under such circumstances, it has been con- 
sistently held that a low bid may not be disregarded merely because 
it is asserted by a patent owner that his patent will be infringed and 
that the low bidder is without legal right to manufacture thereunder. 
B-132468, August 20, 1957. 

Even assuming no question as to the patent rights, we held at 38 
Comp. Gen. 276 (quoting from the syllabus) : 

In a procurement by formal advertising involving a patented article and in- 
cluding in the invitation the patent consent and indemnity clauses, an award is 
required to be made to the lowest bidder meeting the specifications without 
regard to possible patent infringement. * * 

The “patent consent” clause referred to above was included in the 
instant invitation as paragraph 6 of the Special Provisions. 

In accordance with the foregoing we conclude that no proper basis 
has been presented to support a determination that award to the 


Turner Corporation was improper. 


[B-139431] 


Maritime Matters—Subsidies—Construction by Applicant in 
Lieu of Federal Maritime Board—Pacific Coast Preference 


The requirements in the public financing provisions in section 502(d) of the 
Merchant Marine Act, 1936, 46 U.S.C. 1152(d), for the approval by the Federal 
Maritime Board of bids submitted by the Pacific coast shipyards for construction 
of vessels, is applicable ia any case where a construction differential subsidy is 
applied by a Pacific coast applicant under Title V of the Merchant Marine Act, 
1936, whether construction is to be done by the Federal Maritime Board or by 
a domestic shipyard under section 504 of the act, 46 U.S.C. 1154, and even 
though there may be an increase in cost in Pacific coast preference cases to the 
United States and to the owner, 
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To the Chairman, Federal Maritime Board, July 8, 1959: 


Reference is made to your letter of April 29, 1959, transmitting a 
copy of a legal opinion prepared by the General Counsel of the Fed- 
eral Maritime Board concerning the application of sections 502(d) 
and 504 of the Merchant Marine Act, 1936, as amended, 46 U.S.C. 
1152(d) and 1154, to the award of a contract for construction of three 
cargo vessels for American Mail Line, Ltd. You request our opinion 
as to whether the Federal Maritime Board is required to approve an 
award to Todd Shipyards Corporation, Los Angeles Division, a 
Pacific coast shipbuilder, with the attendant increase in cost to the 
United States and possibly to the owner. In brief, you state the facts 
to be as follows: 

Bids have been received and opened under the Invitation for Bids 
of American Mail Line, Ltd., for the construction of three cargo ships 
which are proposed for construction with construction-differential 
subsidy aid. American Mail Line’s application was made under 
the provisions of section 504 of the Merchant Marine Act, 1936, as 
amended, whereby American Mail Line proposes to finance the con- 
struction of the proposed vessels rather than purchase the vessels from 
the Board under the provisions of section 502 of the 1936 act, 46 U.S.C. 
1152. American Mail Line, Ltd. has as its principal place of business 
a place on the Pacific coast and intends to operate the proposed vessels 
in foreign trade in a service, route or line from ports on the Pacific 
coast of the United States. The opening of bids disclosed that the 
adjusted price bid of Todd Shipyards Corporation, Los Angeles 
Division, did not exceed the adjusted price bid of Newport News Ship- 
building and Drydock Company, the low Atlantic coast bidder, by 
more than six per cent. 

It is assumed that your question is based upon a conclusion that the 
fixed-price bids are not to be considered for award. 

Section 502(d) of the Merchant Marine Act, 1936, as amended, 
reads as follows: 

In case a construction differential subsidy is applied for under this title by an 
applicant who has as his principal place of business a place on the Pacific coast 
of the United States (but not including one who, having been in business on or 
before August 1, 1935, has changed his principal place of business to a place 
on the Pacific coast of the United States after such date) to aid in the con- 
struction or reconditioning of a vessel to be operated in foreign trade in a service, 
route, or line from ports on the Pacific coast of the United States, and the 
amount of the bid of the shipbuilder on the Pacific coast who is the lowest 
responsible bidder on such coast for such construction or reconditioning does not 
exceed the amount of the bid of the shipbuilder on the Atlantic coast of the 
United States who is the lowest responsible bidder therefor by more than 6 per 
centum of the amount of the bid of such Atlantic coast shipbuilder, the Com- 
mission shall, except as provided in subsection (e), approve such Pacific coast 
bid, and in such case no payment shall be made to aid in such construction or 
reconditioning unless the applicant accepts the bid of such Pacific coast ship- 


builder and agrees to designate and continue as the home port of the vessel to 
be constructed or reconditioned a port on the Pacific coast. Nothing in this 
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section shall be construed as authorizing the Commission to approve a construc- 
tion differential in excess of 50 per centum of the construction cost of the vessel 
paid by the Commission. 

And section 504 of the act provides as follows: 


Where an eligible applicant under the terms of this title desires to finance 
the construction of a proposed vessel according to approved plans and specifica- 
tions rather than purchase the same vessel from the Commission as herein- 
above authorized, the Commission may permit the applicant to obtain and sub- 
mit to it competitive bids from domestic shipyards for such work. If the Com- 
mission considers the bid of the shipyard in which the applicant desires to have 
the vessel built fair and reasonable, it may approve such bid and become a party 
to the contract or contracts or other arrangements for the construction of such 
proposed vessel and may agree to pay a construction-differential subsidy in an 
amount determined by the Commission in accordance with section 502 of this 
title, and for the cost of national-defense features. The construction-differential 
subsidy and payments for national-defense features shall be based on the lowest 
responsible domestic bid. No construction-differential subsidy, as provided in 
this section, shall be paid unless the said contract or contracts or other arrange- 
ments contain such provisions as are provided in this title to protect the interests 
of the United States as the Commission deems necessary. Such vessel shall be 
documented under the laws of the United States as provided in section 503 of 
this title. The contract of sale, and the mortgage given to secure the payment 
of the unpaid balance of the purchase price, shall not restrict the lawful or 
proper use or operation of the vessel, except to the extent expressly required by 
law. 

We believe it important to note that the construction-differential 
subsidy provisions of Title V of the act, 46 U.S.C. 1151, provide 
alternate methods of financing the construction of a vessel for which a 
construction-differential subsidy is sought. Either the Federal Mari- 
time Board may build the vessel and sell it to the applicant under 
section 502(a), 46 U.S.C. 1152(a), or the applicant may finance the 
construction of the vessel and the Board may permit the applicant 
to obtain and submit competitive bids from domestic shipyards for 
such work under section 504. With respect to the latter, if the Board 
considers the bid of the shipyard in which the applicant desires to have 
the vessel built fair and reasonable, it may approve the bid, become 
a party to the contract, and agree to pay a construction-differential 
subsidy in an amount determined in accordance with section 502 of the 
act, and for the cost of national defense features. 

Under either method of financing, however, the shipowner is an 
“applicant” for a construction-differential subsidy under Title V of 
the act, and under either plan the subsidy payment is absorbed by the 
Government. The basic difference between the two sections is in the 
method of financing the construction of the vessel. However, section 
502(d) prescribes an added provision requiring the approval of a bid 
from the lowest responsible Pacific coast bidder if the amount of his 
bid does not exceed the amount of the lowest responsible bid of the 
shipbuilder on the Atlantic coast by more than 6 per centum of the 
amount of such Atlantic coast bid. In addition, in order to clarify 


the calculation of the construction-differential subsidy in such a cir- 
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cumstance, section 502(d) further provides that the subsidy payment 
shall not exceed 50 per centum of the construction cost of the vessel. 

A review of the legislative history of the two sections fails to dis- 
close any conclusive evidence as to whether the provisions of section 
502(d) are or are not intended to apply in the case of construction 
under section 504. The language of section 502(d) read literally 
would seem to be applicable in any case where a construction differen- 
ential subsidy is applied for under this title by an applicant who has 
as his principal place of business a place on the Pacific coast of the 
United States. The last sentence of 502(d), however, which was 
added by the 1938 amendments and which limits the subsidy, includ- 
ing the Pacific coast preference, to 50 percent of the construction cost, 
uses the phrase “cost of the vessel paid by the Commission.” Under 
section 504 such total cost is not paid by the Commission since the 
applicant pays his portion. However, similar inconsistencies are 
found in other sections of Title V. We are not inclined to give as 
much weight to the phrase “paid by the Commission”, which was 
added in 1938, as we are to the phrase “under this title”, which was 
a part of the original act. 

American Mail Line, Ltd. has its principal place of business on the 
Pacific coast and has applied for a construction differential subsidy 
under Title V of the act. While such application involves private 
financing under section 504, the fact remains that section 504 is a part 
of Title V and, therefore, the application is made under Title V. In 
view of the precise language of section 502(d) which states: “(d) 
In case a construction-differential subsidy is applied for under this 
title by an applicant who has as his principal place of business a 
place on the Pacific coast of the United States * * *.” [Italics sup- 
plied], and the absence of any legislative history to the effect that 
section 502(d) is not intended to apply where application is made 
under section 504, we agree with the opinion of your General Counsel 
that section 502(d) is for application in the American Mail Line 
case. 

It is recognized that the effect of applying section 502(d) results in 
additional cost to the Government and could result in additional cost 
to the applicant where, as in the present case, the acceptance of the 
Pacific coast bid may result in the difference between foreign costs 
and domestic costs exceeding the 50 percent construction differential 
limitation. However, this would also be the result in the case of 
public financing where a Pacific coast preference is for application. 
Application of section 502(d) would also make inoperative, in Pacific 
coast preference cases, that part of section 504 which gives the appli- 
cant a right to construct a vessel in a yard of his choice. However, it 
must be noted that such right did not exist under section 504 as orig- 


ee 
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inally enacted, and we are unable to locate any convincing evidence 
that Public Law 705, 75th Congress, 46 U.S.C. 1112 which amended 
section 504 in 1938 to give an applicant the right to accept a higher 
bid if he paid the difference, was intended to override, replace, or re- 
peal the application of section 502(d) to section 504 construction. 
While these factors are of serious consequence, we do not believe they 
can serve to overcome the specific provisions of section }02(d). The 
remedy for any inequities that result, or for any adverse effect on new 
construction, lies in amendment of the act. 


[B-138335] 
Contracts—Labor Costs—Estimates v. Actual Costs—Quar- 
terly Computations 


Where the method of computing quarterly labor costs under a contract for 
furnishing metals to the Government was based on estimates for certain fringe 
benefits (holiday pay, vacation pay and Christmas bonus), because the actual 
costs were not known until the last quarter of the year and then the difference 
between the actual and estimated costs of the fringe benefits was included in 
the fourth quarter average hourly labor costs so that under the escalation 
clause and due to uneven deliveries between quarters this method resulted in 
greater overall payments by the Government, no objection to the use of such 
method based on estimates need be made in the absence of a provision requir- 
ing a uniform basis for each quarterly computation. 


To the Administrator, General Services Administration, July 9, 


1959: 


Reference is made to your letter of January 2, 1959, with enclosures, 
requesting our opinion concerning the manner in which one of the 
three escalation factors provided in contract No. DMP-80, dated 
May 29, 1953, with International Nickel Company of Canada, 
Limited, should be applied in making adjustments in the contract 
price of the metallic nickel and copper furnished thereunder to the 
United States. 

Under the contract—which was entered into pursuant to the author- 
ity contained in the Defense Production Act of 1950, 50 U.S.C. App. 
2061—it was agreed that INCO would furnish to the Government 
120,000,000 pounds of nickel and 100,000,000 pounds of copper con- 
forming to certain specifications, to be delivered f.o.b. certain of the 
contractor's plants in Canada in not less than minimum carload lots 
at or before the expiration of five years and seven months from the 
first day of the month next succeeding the month during which the 
contractor received an executed counterpart of the contract, at the 
rate of at least 2,000,000 pounds a month for the nickel and at the rate 
of at least 1,666,666 pounds a month for the copper. The prices per 
pound to be paid for the nickel and copper, respectively, were fixed by 
the contract at 87.70 cents (Canadian) and 27 cents (Canadian). Of 
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those prices, 78 cents of the price for nickel and 20 cents of the price 
for copper was made subject to escalation upward or downward on 
the basis of three factors, only one of which has become the subject 
of dispute between GSA and INCO. That factor is contained in 
Article V—B of the contract, which is as follows: 


One-third of the above 78 cents or 20 cents, as the case may be, shall be ad- 
justed to reflect the percentage increase or decrease of (1) the Contractor’s 
average labor costs per man hour on its overall operations for the calendar 
quarter next preceding the calendar quarter immediately preceding the calen- 
dar quarter in which said delivery is made, above or below (2) said average 
labor costs per man hour for the last calendar quarter of 1952. The Con- 
tractor’s average labor costs per man hour shall be the costs in Canadian cur- 
rency with respect to hourly-paid employees spread over the hours worked by 
said employees, and shall include basic wages, premium pay, production and 
other bonuses, holidays and vacations, pension plans, Government social security 
or insurance or benefit schemes, workmen’s compensation and unemployment 
insurance, medical and hospitalization service, and other costs with respect 
to said employees. The Contractor’s overall operations shall mean the entire 
operations of its mining, smelting and copper refining divisions in the Sudbury 
District and of its nickel refining division at Port Colborne. Said average labor 
eosts per man hour for the last calendar quarter of 1952 were $2.161. 

The Contractor shall furnish the Government, within three (3) months after 
the close of each calendar quarter while this Contract is in force, with a state 
ment showing the Contractor’s average labor cost per man hour on its overall 
operations for said calendar quarter, and shall within three (3) months after 
this Contract becomes effective, furnish the Government with a statement, 
certified by the firm of Independent Public Accountants which audits its books, 
confirming its said cost for the last quarter of 1952. Thereafter, the statement 
for the last quarter in each calendar year shall be so certified, and at the 
same time, the statements with respect to the three previous calendar quarters 
shall also be so certified. 


However, it was provided in paragraph E of Article V that no change 
was to be made in the prices because of escalation unless the total of 
the three escalation factors indicated a change of one-half cent or 
more from the price for the preceding quarter for the particular metal 
involved. 

In Article VI-A of the contract, it was provided that payment for 
each lot of metal delivered thereunder was to be made promptly upon 
the presentation to the Government of INCO’s properly certified in- 
voice satisfactory to the Government, together with certain other 
documents not here material. 

It appears that INCO has made periodic deliveries under the con- 
tract as required and that the Government has paid for the deliveries 
as made at unit prices determined in accordance with the escalation 
provisions of the contract where the governing factors were for appli- 
cation. Certain quantities of nickel otherwise deliverable to the 
Government under the contract have been offered for sale and de- 
livered to private consumers pursuant to authorizations of GSA, in 
order to divert the metal to United States industry, in accordance with 
instructions received from the Office of Defense Mobilization, now 
the Office of Civil and Defense Mobilization. 
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In determining the average hourly labor costs for the fourth quarter 
of 1952, the base quarter, INCO had available the actual labor costs 
for the entire calendar year and used these actual costs to compute the 
amount of the average hourly labor costs for the base period. How- 
ever, subsequent computations were to be made quarterly under the 
contract, and since actual figures for certain fringe benefits (holiday 
pay, vacation pay and Christmas bonus) were only determinable at 
the end of the year, INCO used estimates in the first three quarterly 
computations each year. When actual costs for these fringe benefits 
became known after the end of the year, INCO determined the 
difference between the cost of these benefits as estimated for the prior 
three quarterly computations and the actual costs for the year and 
included this difference as the cost of the fringe benefits included in 
the fourth quarter average hourly labor costs. If deliveries had been 
uniform in each quarter, and there had been no other complicating 
factors such as the other two bases for escalation and the one-half 
cent limitation, INCO’s method of adjusting the fourth quarter 
computation would have had no effect on the prices paid by the Gov- 
ernment. In practice, however, because of the uneven deliveries be- 
tween quarters and the other complicating factors, INCO’s method 
of computation resulted in greater overall payments by the Govern- 
ment than would have been the case if the actual fringe benefit costs 
had been used in making the quarterly average hourly labor cost 
computations. The total amount in connection with deliveries which 
had been made under the contract up to and including June 30, 1956, 
is stated to be approximately $113,765, after giving effect to an 
adjustment in the fourth quarter, 1952, “base rate” of average hourly 
labor costs, referred to below. 

In the negotiations which have taken place between your agency and 
INCO with reference to the question of the latter’s liability to refund 
this sum, GSA has taken the position that all quarterly computations 
of average hourly labor costs must be computed on the same basis as 
the base quarter computation, whereas INCO argues that there is no 
contractual requirement to that effect, and that it must, of necessity, 
use estimates for the first three quarterly computations of cost each 
year. The issue arose after GSA conducted an audit of the contrac- 
tor’s records. During the audit, it was noted that the average hourly 
labor cost for the base quarter (fourth quarter of 1952) had been com- 
puted on a different basis from that used for all subsequent contract 
quarters, and in addition an error had been made in computing the 
base quarter figure. GSA objected to the different methods used to 
compute the base quarter’s labor cost and that of the subsequent 
calendar quarters and to the actual amount of the base period labor 
rate. The contractor agreed to adjust the base rate from $2.161 to 
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$2.163 per hour. However, it refused to adjust the quarterly state- 
ments for the period from January 1, 1954, through June 30, 1956, 
to make them conform to the same method of computation as used for 
the base period, or to refund any part of the referred-to sum of 
$113,765. 

Since the adjustment in the stipulated contract base rate from 
$2.161 to $2.163 is a matter which has been settled satisfactorily by 
the parties to the contract, it will not be necessary to discuss it here. 
It is possible to infer from your letter and International Nickel Com- 
pany’s letter of February 27, 1958, that the base rate was originally 
computed by INCO on the basis of actual cost figures. However, 
our Civil Accounting and Auditing Division reports that, based upon 
its review of GSA internal audit work papers, it would appear that 
GSA initiated the negotiations which led to the adjustment of the 
base rate because the original rate was based in part on estimated 
figures. INCO accounting personnel apparently used an adjustment 
factor to correct prior estimates in computing the base rate rather 
than the actual, determinable, fourth quarter, 1952, figures. When 
GSA brought this finding to the attention of INCO, the contractor 
agreed that it should have used the actual costs to determine the 
base rate and agreed to adjust the base rate stipulated in the contract 
and to refund about $19,000. The base rate was changed for periods 
subsequent to December 31, 1956; however, the refund was not made 
pending resolution of the problem in dispute. 


In your present letter, you state that, in the opinion of your agency, 
a credit is due GSA from INCO for overpayments under the contract 
totaling $132,765, Canadian (which includes the aforesaid sum of 
about $19,000 resulting from the referred-to adjustment in the fourth 
quarter, 1952, base rate), in connection with deliveries made prior to 


June 30, 1956, and that GSA is entitled to have the prices for sub- 
sequent deliveries made under the contract “similarly adjusted.” As 
indicated above, the contractor has acknowledged liability for, and 
has agreed to refund, that part of the sum of $132,765 which repre- 
sents the $19,000 item, and therefore the present decision will be 


confined to the question of whether or not the contractor may be said 
to be liable to the Government for refund of the balance thereof (ap- 
proximately $113,765), representing the so-called overpayments which 
resulted from the manner in which the contractor’s average hourly 


labor costs were computed with respect to fringe benefit payments 
to employees. 
In your letter, you take the position that the contractor should 


adjust the first three quarterly statements for each year to reflect 
actual costs when such costs are determinable, rather than adjust the 


fourth quarter statement for previous estimating errors. In support 
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of this position, you state that to compute the base rate on the basis 
of actual costs and subsequent rates, based on estimated or adjusted 
costs, distorts the escalation factor and that all average hourly labor 
costs should be computed on the same basis. In this connection, you 
contend that since actual costs are not determinable until after the 
year is ended, the first three quarterly statements of costs must neces- 
sarily be considered provisional. You concede that the quarterly 
statements which INCO furnished pursuant to the provisions of 
Article V-B of the contract were properly prepared on the basis of 
information available at the time of preparation, but you point out 
that none of the four quarterly computations are in themselves strictly 
correct, except possibly through coincidence, but that they are correct 
only when considered on an annual basis as a whole. You draw 
attention to the fact that the contract provides for the calendar quarter 
rather than the calendar year as a unit of escalation measurement, 
and you conclude, in effect, that while the contract does not specifically 
provide for a revision of the computations, the contractor has the same 
implied duty to correct the incorrect quarterly computations as it 
had to correct its base period computation. An illustration of the 
effect on contract prices of using INCO’s method of computing average 
hourly labor costs, rather than that contended for by GSA, is set 
forth on page 7 of your letter. 

The base rate of $2.163, as adjusted, was computed on the basis of 
average hourly labor costs incurred during the final quarter of a year 
(fourth quarter of 1952), when actual costs with respect to holiday 


pay, vacation pay and Christmas bonus payments to the contractor’s 
employees were determinable, whereas it is admitted in your letter 
that “the costs to INCO in respect of holidays, vacations, and a bonus 


of $25 to each employee on the payroll at Christmas (which is ac- 


cepted as an element of average labor costs per man-hour) are neces- 


sarily estimated for each of the first three calendar quarters on the 
basis of the best information available at the time the estimates are 
made.” [Italics supplied.] In other words, while it was possible 
to compute the base rate on the basis of actual costs because a final 
quarter period of a year was involved, it would not have been possible 
for subsequent quarterly rates—at least those related to the first three 
quarters of subsequent years—to be calculated on the basis of actual 
costs insofar as the expense related to fringe benefits paid to employees 
was concerned because the items of expense are of such a nature that 
they are not definitely determinable until the end of the year. That 


a contractor may not be required to compute cost statements furnished 
pursuant to an escalation provision such as here involved on the 
identical basis upon which the base quarter rate was computed where 


the factors governing the determination of a particular item of ex- 
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pense are not the same for the different accounting periods involved 
was recognized by GSA’s Board of Review in an opinion and recom- 
mendation submitted to you in connection with the Appeal of The 
Dow Chemical Company, Docket No. 323, dated July 3, 1957. The 
Board’s opinion and recommendation was transmitted to us by your 
letter of September 5, 1957, with a request for decision on the legal 
issue involved, and we expressed our approval of the position taken 
by the Board in the matter in our letter of September 23, 1957, B- 
133695, to you. 

Moreover, in our opinion no basis exists for concluding that the 
parties contemplated that the quarterly statements of the contractor’s 
average hourly labor costs (as well as its invoices) would be revised 
at the year end on the basis of differences then determined to exist 
between the estimated amounts for fringe benefits which had been used 
in their computation and the actual costs incurred. The computations 
on which an escalation of prices under the contract depended clearly 
were intended to be made currently, on a quarterly basis. Deliveries 
under the contract were required to be made monthly and payment for 
each lot of metal delivered thereunder was to be made promptly upon 
the presentation to the Government of INCO’s properly certified in- 
voice satisfactory to the Government. As pointed out in INCO’s 
letter of February 27, 1958, to your agency, setting forth its position 
in the matter, Article V of the contract appears to have been drawn 
with the view to avoiding, so far as practicable, any occasion to adjust 
invoices once rendered. It specifies three escalation factors. Two of 
the factors, which are dealt with in paragraphs A and C, are concerned 
with changes in indices published by the Canadian Dominion Bureau 
of Statistics. The third factor, which is dealt with in paragraph B, 
has to do with changes in the contractor’s quarterly average labor 
costs. Paragraph D provides with respect to the published indices 
that a determination initially published shall stand unless upon sub- 
sequent revision and republication it is changed by more than one 
percent. In the same spirit, paragraph E provides that the prices for 
any calendar quarter shall remain the same as those for the preceding 
quarter unless the escalation factors work a change of at least one-half 
cent per pound in contract prices. 

In order to comply with the terms of Article V-B, the statements 
showing the contractor’s average hourly labor costs had to be sub- 
mitted on a quarterly basis, when, with reference to the first three 
quarters of a particular year, at least, it was impossible to determine 
the contractor’s actual costs of labor insofar as the fringe benefits 
paid to employees were concerned. Under these circumstances, the 
only reasonable interpretation to place upon the article is that the 
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parties intended that such element of the labor costs would be com- 
puted upon an estimated, or accrual, basis, which is in accordance 
with good accounting practices, a fact which is admitted by your 
agency. Also, see United States v. Anderson et al., 269 U.S. 422; 
Schuessler v. Commissioner of Internal Revenue, 230 F. 2d 722. In 
this connection, our Civil Accounting and Auditing Division reports 
that there is no indication in the GSA audit work papers that INCO’s 
estimates were not sound at the time they were made, nor is there a 
consistent pattern of over-estim. -s of cost during the first three 
quarters of each year and a corresponding adjustment downward of 
the fourth quarter costs to compensate for the overestimates. 

Under the above circumstances, there would appear to be no legal 
basis for requiring the contractor to refund any part of the $113,765 
involved. 

In order that you may have the same to furnish to International 
Nickel Company, an extra copy of the present decision in enclosed. 
Also, the enclosures transmitted with your letter are returned. 


[B-139604] 


Contracts—Awards—Small Business Concerns—Considera- 
tion of Low Bidders Under Set-Aside 

Under an invitation which provides that negotiation for the labor surplus area 
and small business concern set-aside portions of a procurement shall be con- 
ducted with concerns which have not been awarded under the non-set-aside 
portion of the full quantity which they proposed to furnish, but which also pro- 
vides that the labor surplus area and small business concerns should offer the 
total quantity for the non-set-aside and the set-aside portions, both provisions 
are required to be construed together so that eligible bidders who offer the 


maximum quantity of the total procurement are not to be eliminated from con- 
sideration for set-aside portion. 


To the R. C. Bennett Box Company, July 13, 1959: 


Further reference is made to your telegram of May 13, 1959, pro- 
testing against the proposed award of that portion of invitation No. 
CML--30-070-59--96 set aside for firms in labor surplus areas to a bid- 
der other than your company. 

The referred-to invitation, issued by the United States Army 
Chemical Procurement District, New York, on March 6, 1959, divided 
a procurement of wood boxes into a 60,120 unit labor surplus area 
concern and small business concern set-aside portion and a 60,120 
unit non-set-aside portion. With regard to the portion set aside for 
concerns in labor surplus areas the invitation stated: 


NOTE B: “Set-Asides” for Firms in Labor Surplus Areas: 
+ * * * * « * 


(c) To qualify for the set-aside portion of an Item a concern must submit a 
bid or proposal on the non-set-aside portion of that Item which is no greater 
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than 120% of the highest unit price awarded on such non-set-aside portion and 
either must be a labor surplus area concern or must be a small business con- 
cern. A labor surplus concern or a small business should offer the total quantity 
of each item (including both non-set-aside and set-aside quantities) which it 
proposes to furnish under this solicitation. A concern which does not qualify 
as a labor surplus area concern or as a small business concern should limit its 
offer to the non-set-aside quantity of each Item. 

(d) The prices offered shall apply only to the non-set-aside portion. Awards 
for the set-aside portion of any Item shall be offered at the highest unit price 
awarded on the non-set-aside portion of that item. 

(d) After awards have been made on the non-set-aside quantities of this 
procurement, negotiations will be conducted with qualified concerns in the fol- 
lowing order of priority : 

Group 1: Small business concerns which are also labor surplus concerns. 
Group 2: Other labor surplus area concerns. 
Group 3: Small business concerns not included in Group 1. 


Negotiations shall be conducted, within each of the above groups, with concerns 
(which have not been awarded under the non-set-aside portion the full quantity 
which they proposed to furnish) in the order of their bids or proposals on the 
non-set-aside portion, beginning with the lowest responsive bid or initial pro- 
posal on which an award for the entire quantity offered has not been made. As 
to each bid or proposal, negotiation for the set-aside portion shall be for a 
quantity not in excess of (i) the total quantity proposed to be furnished less 
(ii) the quantity, if any, awarded under the non-set-aside portion. For the 
purpose of such negotiations, when a concern has offered increments at different 
prices, each increment will be considered as a separate bid or proposal. 

Forty-nine bidders were solicited and seventeen bids were received. 
The Ozark Box and Crating Company, Clarksville, Arkansas, was the 
lowest responsive bidder on the non-set-aside portion and was awarded 
the contract therefor at a total contract price of $33,667.20 on 
May 13, 1959. 

The record indicates that after the bid opening you advised the 
procuring agency that you were aware of the fact that you were the 
next lowest bidder on the non-set-aside portion of the invitation; that 
since the Ozark Box and Crating Company, the successful bidder on 
the non-set-aside portion of the invitation, would be receiving an 
award for the entire quantity of the non-set-aside portion, you and 
the Small Business Administration were of the opinion that under 
the provisions of paragraph 2 of section (d) of Note B of the invi- 
tation that company was eliminated from participating in the quan- 
tity set aside for labor surplus concerns; and that, therefore, you, as 
the second lowest bidder on the non-set-aside portion of the invitation, 
were entitled to the first priority to negotiate for the set-aside portion 
immediately after award of the non-set-aside portion. In response 
the contracting officer advised you by letter dated May 8, 1959, that 
you had correctly stated the content of the regulation which provides 
that if a bidder is awarded the full quantity he proposed to offer on 
both the set-aside and the non-set-aside portion, an award under either 
or in combination cannot exceed the quantity he proposed. The con- 
tracting officer further advised you that in the present case the Ozark 
Box and Crating Company did not limit the total quantity it offered 
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to furnish the Government since it offered to supply both the non- 
set-aside and the set-aside quantities and that, therefore, pursuant 
to the regulations, he must negotiate first with that company for the 
set-aside portion. In the telegram of May 13, 1959, to our Office you 
protested this interpretation placed on the provisions of Note B by 
the contracting officer. 

In a letter dated May 22, 1959, you stated that the first paragraph 
of section (d) of Note B provided that “The prices offered shall apply 
only to the non-set-aside portion” and that bids on the set-aside por- 
tion were not requested. 

Your protest appears to be based primarily on the parenthetical 
phrase “* * * (which have not been awarded under the non-set-aside 
portion the full quantity which they proposed to furnish)” appearing 
in the last half of the second paragraph of section (d) of Note B of 
the invitation. In its report the administrative office states that the 
referred-to parenthetical phrase must be read together with that por- 
tion of section (c) of the clause which provides that there should be 
offered “* * * the total quantity of each item (including both non-set- 
aside and set-aside quantities) * * *.” 

While the language of the second paragraph of section (d) of Note 
B of the invitation standing alone might be subject to the interpre- 
tation contended for by you, we agree with the administrative office 
that the intent and meaning of the invitation are not to be determined 
by the consideration of an isolated section or provision thereof by 
itself, but that the invitation must be considered in its entirety and 
each provision must be construed in its relationship to other provisions 
and in the light of the general purpose intended to be accomplished. 
We think, therefore, that the invitation properly construed would re- 
quire that eligible bidders specify the maximan quantity of the total 
procurement, comprised of the non-set-aside and set-aside quantities, 
which they would be willing to furnish; that negotiations be con- 
ducted first with that eligible bidder whose price was the lowest in 
the non-set-aside award; and that no set-aside contract be entered 
into with a bidder for a quantity, when added to the non-set-aside 
quantity awarded to him, is in excess of the total amount the bidder 
signified he would be willing to furnish. Applying this construction, 
it is our view that since the Ozark Box and Crating Company indi- 
cated its willingness to furnish the total procurement and, since it was 
the low bidder on the non-set-aside portion and qualified as a small 
business concern located in a labor surplus area, the Government must 
negotiate first with that company for the set-aside portion. 
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[B-135771] 


Military Personnel—F leet Reservists—Record Correction— 
Ten-Year Statute of Limitations 


When the record of a member of the naval service transferred to the Fleet 
Reserve or the Fleet Marine Corps Reserve is corrected to reflect additional serv- 
ice credits. pursuant to 10 U.S.C. 6332, the ten-year limitation period in the act 
of October 9, 1940, 31 U.S.C. 71a, commences to run from the date of the cor- 
rection of the member’s records rather than from the date of transfer of the 
member to the Fleet Reserve or the Fleet Marine Corps Reserve, and upon such 
correction, the member is entitled to retainer pay from the date of transfer in 
accordance with his grade and number of years of creditable service, as 
corrected. 


To the Secretary of the Navy, July 14, 1959: 


Reference is made to letter of May 27, 1959, from the Assistant 
Secretary of the Navy (Department of Defense Military Pay and 
Allowance Committee submission No. SS-N-419), requesting a deci- 
sion as to the proper application of the act of October 9, 1940, 54 Stat. 
1061, 31 U.S.C. 71a, to those cases where a member’s record has been 
corrected under the provisions of 10 U.S.C. 6332 to reflect additional 
service credits. 

Section 6332, Title 10, U.S. Code, provides: 

: When a member of the naval service is transferred by the Secretary of the 
oe “( 1) tothe Fleet Reserve ; 
(2) tothe Fleet Marine Corps Reserve; 
(3) from the Fleet Reserve to the retired list of the Regular Navy or the 
Retired Reserve ; or 


(4) from the Fleet Marine Corps Reserve to the retired list of the 
Regular Marine Corps or the Retired Reserve ; 


the transfer is conclusive for all purposes. Each member so transferred is en- 
titled, when not on active duty, to retainer pay or retired pay from the date of 
transfer in accordance with his grade and number of years of creditable ser- 
vice as determined by the Secretary. The Secretary may correct any error or 
omission in his determination as to a member’s grade and years of creditable 
service. When such a correction is made, the member is entitled, when not on 
active duty, to retainer pay or retired pay in accordance with his grade and 
number of years of creditable service, as corrected, from the date of transfer. 


The act of October 9, 1940, 54 Stat. 1061, 31 U.S.C. 71a, 237, provides 
that every claim or demand (with certain exceptions not material 
here) against the United States cognizable by the General Accounting 
Office “shall be forever barred unless such claim, bearing the signature 
and address of the claimant or of an authorized agent or attorney, 
shall be received in said office within ten full years after the date such 
claim first accrued.” 

It is stated that a decision concerning the proper application of the 
act of October 9, 1940, will assist the Navy in implementing our de- 
cision dated August 5, 1958, B-135771, 38 Comp. Gen. 110, in those 

vases where the member transferred to the retired list or to the Fleet 
Reserve more than 10 years ago. It is further stated that of primary 
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concern in applying the said decision is the question of when the 
10-year limitation commences to run, that is, “Is it the date of transfer 
to the Fleet Reserve or the date of correction of the records?” 

In our decision of August 5, 1958, 38 Comp. Gen. 110, we considered 
the effect of the correction of a member’s records under authority of 
10 U.S.C. 6332. We concluded that a member who on transfer to the 
Fleet Reserve on July 1, 1950, had retainer pay computed on the 
basis of 21 years of service for percentage multiple purposes under 
section 204 of the Naval Reserve Act of 1938, 34 U.S.C. 854c, may, if 
the records are corrected under 10 U.S.C. 6332 to show completion of 
21 years, 6 months, and 8 days active Federal service, have 22 years of 
service used as a percentage multiplier factor for determination of 
his retainer pay. 

In our decision of September 14, 1956, 36 Comp. Gen. 210, we 
stated that the right to disability retirement pay pursuant to the 
provisions of the act of April 3, 1939, 53 Stat. 557, 10 U.S.C. 369a, 
depended on a competent determination of the essential facts bring- 
ing the member within the stipulated conditions involved. In other 
words, it was stated to be our view that a claim for retirement pay 
did not accrue under the 1939 act unless and until there has been an 
administrative determination by proper authority that the facts in 
the case in question are such as to bring the member within the per- 
tinent conditions of the statute for which the pay is authorized. 
Also, it consistently has been held that, upon correction of records 
pursuant to section 207 of the Legislative Reorganization Act of 
1946, as amended, 65 Stat. 655, 10 U.S.C. 1552, a serviceman’s status 
becomes fixed by the records as corrected and he becomes entitled 
to pay and allowances due upon application of the pay statutes to 
the facts in his case as shown by the corrected records. Cf. 32 Comp. 
Gen. 242, at 247-248; 32 Comp. Gen. 372. Hence the 10-year limita- 
tion period of the act of October 9, 1940, is considered as com- 
mencing to run from the date of the requisite administrative 
determination in such cases. 

Applying that principle here, the 10-year limitation period of the 
act of October 9, 1940, is considered as commencing to run from the 
date of correction of the member’s records as authorized by 10 U.S.C. 
6332, rather than from the date of transfer of the member to the 
Fleet Reserve. Upon such correction, however, the member is en- 
titled, under the terms of said section, to retainer pay from the 
date of transfer in accordance with his grade and number of years 
of creditable service, as corrected. See, in this connection, Timothy 
A. Dugan v. United States, 100 C. Cls. 7. 

The question is answered by saying that the 10-year period of 
limitation begins to run from the date of correction of the record. 
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Contracts—Subcontracts—Failure to Furnish Required 
Information—Procurement Procedure Compliance 


A contractor who, pursuant to a prime contract with the Government, is re- 
quired to employ procurement procedures compatible with those the Gov- 
ernment agency must follow in direct procurements properly rejected the bid 
of a subcontractor for failure to submit data required by the invitation. 

A low bidder who fails to comply with the information requirements of a solici- 
tation, whether under an advertised or a negotiated procurement, does not 
acquire any right to further negotiation by the procurement agency on the 
basis of the low proposal. 


To the Lombard Corporation, July 14, 1959: 


We refer again to your letter of April 1, 1959, with enclosures, 
protesting the rejection by the operating contractor for the Atomic 
Energy Commission’s Hanford Works of your low quotation for an 
extrusion press. 

The operating contractor, General Electric Company, issued on 
October 22, 1958, a “Request for Quotation” designated as Inquiry 
No. G-355931-K, soliciting bids for an extrusion press in accordance 
with General Electric Company Specification No. HWS-6461, Revi- 
sion No. 1, dated October 13, 1958. Quotations were required to be 
submitted by December 1, 1958. The Request provided in part at 


page 2: 


QUALIFICATION : 

In order that the proposals of the prospective sellers may be properly 
evaluated, the proposals must be accompanied by : 

A) proof that the prospective seller has built one (or more) currently 
and successfully operating press(es) of description and tonnage substan- 
tially as specified in HWS-6461, Rev. 1. 

B) proof that such existing press(es) can extrude copper or brass 
tubes under conditions essentially as described in Section II G, and to 
concentricity equal to or better than that specified in Section II F of 
Specification HWS-6461, Rev. 1. 

C) assembly, sub-assembly, lay-out, and detail drawings or sketches 
which will convey clearly to the buyer the description, principles of opera- 
tion, features, and adjustments of the press which the prospective seller 
is proposing. 

D) specific statements in response to the specific requests for information 
which are contained throughout the specification HWS-6461, Rev. 1. Each 
such statement shall be identified with the location of the question in the 
Specification—for example, IV F(h). 

The prospective seller’s proposals will be deemed to be qualified by the infor- 
mation requested above and if that information does not conform to the require- 
ments of this invitation for proposals, the proposals of the prospective sellers 
shall be deemed to be non-responsive. This information is an integral part of 
the prospective sellers’ proposals and failure to submit the information prior to 
the closing date for receival of proposals will be cause for rejection of the 
proposals. 


Revision No. 2 to the Inquiry, issued November 21, 1958, amended 
the Request for Quotation by the addition of the following: 


IMPORTANT NOTICE: FAILURE TO ACCEPT THE TERMS AND CON- 
DITIONS CONTAINED IN OUR PURCHASH ORDER SUPPLEMENT #658 
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ATTACHED TO OUR REQUEST FOR QUOTATION, INQUIRY G-355931, 
REV. 2, WILL RESULT IN REJECTION OF YOUR BID. 


Five bids were received, including yours which was low at $343,100. 
It is reported that the bids were evaluated by technical personnel of 
the prime contractor and the Commission, who determined that all 
bids were nonconforming. By letter of January 9, 1959, bidders were 
notified of the determination and given an opportunity to amend or 
affirm their bids by January 26, 1959. That letter provided a partial 
list of reasons for holding the bids nonresponsive and stated in part: 

This is to inform you that all bids submitted in reply to the above. inquiry 
were held to be nonresponsive and consequently are hereby rejected. 

s * s a s s s 

The above list of reasons * * * shall in no way relieve bidders from responsi- 


bility to comply with all requirements of the Request for Quotation, and all 
bidders are to review their bids for such compliance. 


It is reported by the AEC that during the time permitted for 
affirming or amending the bids each bidder requested a point by point 
list of those aspects of his proposal, which resulted in the determina- 
tion that his bid was nonconforming. In each case the request was 
denied and the bidder was informed that the preparation of a con- 
forming bid was his own responsibility. 

Your price of $343,100 was low on the rebid; the second low price 
of $401,010 was submitted by Loewy Hydropress Division of Baldwin- 
Lima-Hamilton Corporation. Upon a determination that your bid 
remained nonconforming, award was approved by the Commission to 
Loewy Hydropress as the lowest responsive bidder. 

The administrative report on the matter from the Commission pro- 
vides the following explanation for determining your proposal to be 
nonresponsive : 


There is set forth in the following paragraphs a detailed analysis of the 
points wherein the Lombard Corporation bid as amended does not conform to 
the invitation: 

1. The following paragraph appears on page 4 of Lombard’s original bid 
dated November 28, 1958, and was not altered or deleted by its amended bid of 
January 22, 1959 

“Minor quantientien details are subject to change at any time, without notice, 
when in the opinion of our engineers said change (or changes) is necessary or 
advisable in the best interest of design, quality, production improvement, pro- 
curement, or delivery.” 

In our opinion the quoted paragraph affects both price and quality and 
constitutes a material deviation from the terms of the Request for Quotation. 

The original quotation dated November 28, 1958, contained the following 
additional exception: 

Page 1, paragraph 1, a qualified exception was taken to the GH Terms and 
Conditions as follows: 

“Subject to the conditions of the Sale printed on the reverse side of this 
sheet (except where such conditions are in conflict with your terms and con- 
ditions outlined on your purchase order, Supplement No. 658, in which case your 
terms and conditions shall apply, or as otherwise specifically stated herein).” 


Lombard, in its amended bid of January 22, 1959, inserted the following 
provision : 
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Page 1, Item 2 


“We completely withdraw our own conditions of sale and all references to 
them in our November 28, 1958 proposal and accept General Electric Company 
terms and conditions ih their entirety.” 

The quoted provision in the amended bid specifically referred only to the 
withdrawal of Lombard’s printed “Conditions of Sale” and acceptance of the 
GE Terms and Conditions set forth in Supplement No. 658, neither of which 
cover specifications or “construction details.” Consequently we do not believe 
there is any basis for concluding that this amendment also operated to with- 
draw the bidder’s exception to compliance with the specifications. 

2. The qualification requirements which Lombard failed to satisfy are listed 
below together with an analysis of each such failure: 

a. “(A) Proof that the prospective seller had built one (or more) currently 
and successfully operating press(es) of description and tonnage substantially 
as specified in HWS-6461—Rev. 1.” 

Of the presses listed in Lombard’s bid, only the 3000 metric ton press which 
Lombard built for the Taiwan Aluminum Company of Taipei, Taiwan (Formosa) 
could be considered of substantially the same tonnage as the 2750 ton press 
specified. Lombard’s bid, however, was not accompanied by proof that the 
3000 metric ton press is of substantially the same description as that specified. 
The 12,000 ton press referred to in Lombard’s bid is so much larger than the 
2700 ton press specified that it cannot be said the two presses are substantially 
of the same tonnage. The 1500 ton press built for Detroit Gasket and Mfg. Co. 
clearly is also not of substantially the same tonnage as that specified, it being 
only slightly larger than half the size of the 2700 ton press specified. Each of 
the remaining presses listed in Lombard’s bid are substantially smaller than 
that specified and in any event the bid was not accompanied by proof that they 
were being currently and successfully operated or that they were of a descrip- 
tion substantially as specified. 

b. “(B) Proof that such existing press(es) can extrude copper or brass tubes 
under conditions essentially as described in Section II G and to concentricity 
equal to or better than that specified in Section II F, of Specification HWS-646— 
Rev.” 

Lombard’s bid was not accompanied by the proof required by the quoted 
provision. It is true that, with respect to the 1500 ton press referred to above, 
Lombard represented in its bid that such press was “capable of extruding close 
tolerance tubes and rods similar to those you propose.” This, in our opinion, 
does not constitute compliance with the quoted provision and, in any event, as 
explained in Paragraph a. above, the press in question was not of substantially 
the same tonnage as that specified nor was the bid accompanied by proof that 
it was of substantially the same description. No evidence was offered that any 
of the listed presses had extruded or could extrude brass or copper tubes or 
rods to close tolerances or even that they were tube and rod presses. No in- 
formation was furnished as to the types of extrusions made by any of the 
presses, what the product was used for or any indication that close tolerance 
precision extrusions were required of the presses. 

e. “(C) Assembly, sub-assembly, lay-out and detail drawings or sketches 
which will convey clearly to the buyer the description, principles of operation 
features, and adjustments of the press which the prospective seller is proposing.” 

In addition, Paragraph D, page 1, of Specification HWS-6461, required that: 

“The prospective seller shall send to the buyer (with the seller’s proposal), 
as many drawings, sketches, or photographs as may be necessary to enable the 
buyer to evaluate the seller’s proposal and to learn and understand the methods 
and features that the seller intends to incorporate into his press, and to satisfy 
all the requirements of the Specifications and the requirements of good extrusion 
press design and fabrication. The buyer shall treat all such information as 
strictly confidential.” 

Two general arrangements, no-scale, drawings and a number of photographs 
of extrusion presses and other equipment built by Lombard were furnished 
with its proposal as complying with those provisions. 

Page 2, paragraph 3, of Lombard’s letter to your office dated April 1, 1959 
states that: 

“Paragraph 8, Report A, we contend that the drawings furnished with our 
quotation, copies of which are enclosed, PD-4764 and PD-4765, show completely 


the information requested in the inquiry, to any engineer having experience at 
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reading drawings; Specifically, item marked 1 of Hxhibit ‘A’ the adjustment 
and alignment feature of the resistance platen are shown on drawing PD-4764, 
Photograph L—1121-74 and in the written specifications. It is further described 
on page 2 of our proposal, dated November 28, 1958 under the heading ‘Platen’.’ 

Lombard in paragraph C under Qualifications of its proposal of November 
28, 1958 refers to, the drawings being furnished as “General Arrangement 
Drawings.” Such drawings being only general in scope could not be expected 
to and do not contain the detail necessary to clearly convey the description, 
principles of operation, features and adjustments of the press. These general 
arrangement drawings were specifically inadequate to demonstrate exactly how 
the following features of the press would operate to satisfy all requirements 
of the Specifications and to permit a determination that these features were of 
good design and would meet our requirements in operation: the method of sus- 
pension, adjustment and alignment of the resistance platen, the container, the 
main ram crosshead, the mandrel, the die head, the billet loader and the stump 
operating facilities. These features are of the utmost importance because of 
the vital role which the extrusion press will play in the fabrication of advanced 
design fuel elements. The need for this detailed information in order to make 
a realistic evaluation of the bidders’ proposals is precisely the reason for the 
Request for Quotation requirement that detail drawings, not general drawings, 
be furnished. 

Page 2, paragraph 4 of Lombard’s letter of April 1, 1959 states that: 

“The container, marked 2—items 3, 4, 5 and 6 are similarly marked for your 
attention on drawing PD-4764 and in our proposal PL-3548.” 

With the possible exception of the piercer stop adjustment the drawing does 
not convey the description, principles of operation, features or adjustments pro- 
posed, nor does the drawing provide sufficient detail on any of these features 
to meet the specification requirement for drawings in such detail as to enable th® 
buyer to learn and understand the methods and features the seller intends to 
incorporate into its press and to satisfy all the requirements of the specifications. 

There is no mention made in Lombard’s written specifications of adjustment 
and alignment features of the platen. Lombard contends that the platen is 
further described on page 2 of its proposal dated November 28, 1958. The de 
scription referred to consists of one sentence reading “The cast steel platen is 
directly supported by the bed plate.” We can see no relation between this state 
ment and the requirement for showing the adjustment and alignment features 
of the resistance platen. 

The photographs furnished with the proposal offered little in the way of infor- 
mation on the proposed press since they cover a number of types of presses of 
widely varying tonnage, and features, none of which are directly referenced to 
the features to be included in the press offered. Photograph L-1121-74 which 
Lombard submitted to your office with its protest and which it claims shows the 
adjustment and alignment features of the platen was not included in Lombard’s 
proposal as submitted to General Electric Company. Consequently, since this 
was a competitive bid procurement this photograph cannot be considered in de- 
termining whether Lombard’s proposal conforms to the Request for Quotation. 
However, to forestall possible further arguments by Lombard on this matter, 
we wish to point out that since the resistance platen of the 3000 metric ton 
press shown in photographs submitted with Lombard’s proposal and the platen 
of the 12,000 ton press shown in photograph L-1121-74, are so different, inclu- 
sion of this photograph in Lombard’s proposal would only have served to confuse 
the matter. 

It should also be noted that as stated above, Lombard’s proposal stated “the 
cast steel platen is directly supported by the bed plate,” whereas photograph 
L-1121-74 shows a platen which is not directly supported by the bed plate. 

Page 2, paragraph 5, of Lombard’s letter of April 1, 1959 states in part that: 

“They contend further in paragraph 4, on page 2 of Report ‘A’ that we 
made no mention of the speed of the billet loader. This is also an outright 
falsehood. This is shown in our proposal PL-3548, ‘Typical cycle for tube 
extrusion, moving mandrel, sheared butt.’ Item 1 gives the speed of the billet 
loader as well as the speed of all other movements of the press. Also contrary 
to the Atomic Energy Commission’s report, on page 5 of our description under 
‘Billet Loader’ we state ‘The hydraulically operated billet loader * * * retract- 
ing automatically to clear the advancing crosshead.’ ” 
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We believe Lombard’s apparent confusion on this issue may best be illustrated 
by quoting the section of our report it cites: 
“The Specification stressed the importance of speed in loading the billet into 


the container; however, the Lombard proposal and drawings contain nothing 


to show how that speed can be achieved, nor was there any information to 


show whether the billet loader must be fully retracted after insertion of the 
billet into the container and before the actual pressing takes place.” 

It will be noted that we did not contend that no mention has been made of 
the speed of the billet loader. However, we did contend, and still contend, 
that there is nothing in the drawings or other data submitted in the Lombard 
proposal to show how the stated speed can be attained nor can we tell from 


the drawings or other data, other than the unsupported statement by Lombard 


quoted above, how Lombard’s proposed billet loader is to operate. We believe 
it is abundantly clear in both the Request for Quotation and the Specifications 
that the prospective bidder must not only state what its proposed press can do 
and how it operates but it must also clearly show and prove through detail 
drawings and other information exactly how it intends to achieve compliance 
with the Specifications. 


We think from the information available that the affirmation sub- 
mitted by your firm that a press already built by you is capable of 


extruding copper or brass tubes under described conditions to desig- 
nated concentricities cannot be regarded as the: proof required by 


paragraph B under the heading “QUALIFICATION” quoted above. 
It appears, without consideration of the other points at issue, that 


your bid did not centain certain information even though the Inquiry 
clearly required its submission with your proposal and advised that 
failure to furnish such information would be cause for rejection of 
the proposal. 

The procurement in this instance was made by a prime contractor 
with, and not by an agency of, the Government. Under the contract 
between the prime contractor and the agency and regulations 
approved pursuant thereto, the former is, nevertheless, required to 
employ procurement procedures compatible with those the agency 
must follow in its direct procurements. Were this an advertised 
procurement made directly by the agency, the failure of a bidder to 
submit data which under the terms of the invitation must accompany 
the bid would require rejection of such bid. 87 Comp. Gen. 763. 
We see no legal basis for precluding the application of this rule in 
this case. 

You contend, however, that the procurement procedure used in this 
case was negotiation rather than competitive bidding and, therefore, 
that the prime contractor and the AEC had the right, and, indeed, 
were compelled, to negotiate with your firm in view of your low pro- 
posal and your offer to furnish any additional information required. 
We agree that the term “Request for Quotation” and words such as 
“proposals,” which are freely used in the Inquiry, are normally as- 
sociated with negotiated, as opposed to advertised, procurements. 

Under advertising, or competitive bid procedures, award must be 
made to the responsible bidder submitting the lowest responsive bid. 
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To “negotiate” is to make without advertising. The negotiating au- 


thority has generally been regarded as a means of providing greater 


discretion to the contracting officer in the award of contracts. We 


are unaware of any purpose to permit a greater degree of discretion 
to prospective contractors; nor are we aware of any statute or regula- 
tion, whether under advertising or negotiation, requiring the contract- 
ing agency to “negotiate” further with an offeror who failed to 


comply with the explicit requirements of the solicitation simply 


because his offer was low in price. 
Accordingly, we must conclude that there has not been presented 
any legal basis to support a finding that the award to a firm other than 


yours should be regarded as invalid. 


[B-139456] 


Contracts—Allegation of Mistake After Performance— 
Specification Misinterpretation 


A contractor who proceeds with performance of a contract after receipt of com- 
plete drawings, enters into a supplemental agreement which acknowledges the 
contract to be a binding and subsisting agreement and completes deliveries 
before alleging a mistake based on furnishing a less costly item or presenting 
a claim for additional compensation must be held to have affirmed the contract 
in all its terms and to have waived whatever rights he might otherwise have 
had arising out of the mistake. 


To the Secretary of the Army, July 14, 1959: 


Reference is made to letter dated April 27, 1959, from the Assistant 
Secretary of the Army (Logistics) , requesting a decision as to whether 
relief may be granted to General Electronics Co., Inc., Montgomery, 
Alabama, because of an alleged mistake in its bid, the acceptance of 
which formed the basis for contract No. DA-36-038-OR-20396, dated 
January 15, 1958. 

By invitation No. ORD-36-038-58-M-154, Frankford Arsenal re- 
quested bids to be opened December 30, 1957, for furnishing 57 units 
of Item No. 1, described as “Amplifier, Intermediate Frequency, AM- 
1059 MS, D153884, in accord. with Drg. E7620695”. (Stock and Part 
No. 1230-762-0695, F342). Bidders were advised in the invitation 
that certain drawings and specifications referred to therein as appli- 
cable to the manufacture of the amplifiers were not being furnished 
with the invitations, but that they could be obtained from the “local 
Ordnance District Office.” Bidders were also advised in paragraph 
10 of the Terms and Conditions of the Invitation for Bids as follows: 


10. BIDS. 
* * * 2 s 2 s 
d. Mistake. Bidders are expected to examine the drawings, specifications, 


circulars, Schedule, and all instructions pertaining to the supplies or services. 
Failure to do so will be at the bidder’s risk. 
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Complete delivery of the amplifiers, the inspection and acceptance of 
which were to take place at the contractor’s plant, was to be made 
within 120 days from date of award of the contract. 

The record shows that ten bids were received in response to the in- 
vitation, the lowest of which was that submitted by General Electron- 
ics Co., Inc., which offered to furnish the amplifiers at the price of 
$87.49 each. The other bids ranged from $150 to $363.43 per unit. 
Following the opening of bids, the Buyer at Frankford Arsenal ap- 
pears to have pointed out that confirmation of the low bid would be 
necessary under the circumstances, and by teletype dated December 30, 
1957, the U.S. Army Ordnance District, Birmingham, Alabama, was 
requested to make a preaward survey in connection with the bid 
which had been submitted by General Electronics Co., Inc. On Jan- 
uary 7, 1958, the Commanding General of the Birmingham Ordnance 
District advised the Commanding General of Frankford Arsenal by 
teletype as follows: 

Reurtt 30043 rqsting Pre-Awd Survey on General Electronics Co., Inc., IFB 
58-M-154. Specified mandatory delivery schedule, unit price $87.49, total bid 
price $4,986.93, confirmed by contractor. Subj firm has sufficient productive 
capacity, technical ability, plant facilities and finances available to perform 
in accordance with the requirements of the proposed award. Favorable 
consideration is recommended. Complete report forwarded by mail. [Italics 
supplied.] 

On January 15, 1958, the contract was awarded to General Elec- 
tronics Co., Inc., for the amount of its bid. Attached to the con- 
tract is Modification No. 1, Change Order, dated April 10, 1958, 
whereby the contracting officer, as authorized under the contract, 
directed the contractor to delete a certain drawing referred to in the 
specifications, and substitute another, the change order stating that, 
except as modified therein, the terms of the contract were to remain 
in full force. Also attached thereto is Modification No. 2, Supple- 
mental Agreement, which was executed by the contractor and the 
contracting officer for the Government under date of September 5, 
1958, and provided for an extension of time under the contract to 
September 15, 1958, because of delays in delivery due to excusable 
causes, as authorized by article 11, Default, of the General Provisions 
of the contract. 

Deliveries under the contract were completed on December 11, 
1958. In his memorandum of March 17, 1959, the contracting officer 
of the Birmingham Ordnance District (which is stated to have 
accepted the contract for administration on January 28, 1958) states 
that during the period to December 11, 1958, the contractor experi- 
enced difficulties in meeting the delivery schedule, “caused in part by 
certain drawing being illegible.’ Any delay due to the latter cause 
was, of course, excusable under the contract. The seventh and final 
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payment to the contractor in the amount of $174.98, representing the 
balance of the total contract price of $4,986.93, was made on D.O. 
Voucher No. 2622, January, 1959, accounts of T. J. Brantley, F.C., 
by Treasury check No. 26967, on January 13, 1959. Final release 
forms sent to the contractor for execution were never executed. 

By letter of December 19, 1958, addressed to the Contracting Offi- 
cer, U.S. Army Ordnance District, Birmingham, Alabama, the con- 
tractor requested payment of the additional amount of $3,272.09 
under the contract to cover the loss which it claimed to have sus- 
tained in its performance. In its letter, the contractor contends in 
substance that it made a mistake in submitting its bid in that it 
believed it was bidding on a type of amplifier which is less costly 
to produce than the one which was actually required to be furnished 
under the specifications. The contractor states that, prior to sub- 
mitting its bid, it contacted the Birmingham Ordnance District and 
was advised that the prints [drawings] and specifications, referred 
to above as not being furnished witli the invitation, were available, 
and an employee was sent to pick them up; that the employee 
returned with the information that the prints and specifications were 
not available for him to take along, but he had been allowed to 
study them, and that the article being procured was “just a two 
stage audio amplifier containing so many resistors, condensers, tubes, 
ete.”; and that (inferentially) the contractor’s bid was prepared on 
the basis of such information. The contractor further states that, 
after award of the contract, it requested a set of prints and specifica- 
tions from the Birmingham Ordnance District and that “proper 
prints and specifications were forwarded to us on 22 January 1958.”; 
that upon further investigation it found out that the employee 
involved, who is no longer with the company, never went. to the 
Birmingham Ordnance District office; and that the information 
which he gave was fictitious. 

By letter of February 2, 1959, the Birmingham Ordnance District, 
Legal Office, forwarded the above letter to the Commanding Officer, 
Frankford Arsenal, for the attention of Mr. Harry P. Edwards, Con- 
tracting Officer (who had awarded the contract involved), for com- 
ment, with particular reference to whether or not the contractor’s 
bid price had been confirmed prior to award and, if so, whether Gen- 
eral Electronics had been advised that its bid was substantially lower 
than the next lowest bidder. The contracting officer in question, by 
first endorsement of February 13, 1959, on behalf of the Commanding 
Officer of Frankford Arsenal, advised the Commanding Officer of the 
Birmingham Ordnance District that the contract had been awarded 
on the basis of the information given in Birmingham Ordnance Dis- 
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trict’s above quoted teletype of January 7, 1958, which indicated, 
among other things, that General Electronics had confirmed its bid 
price. The contracting officer stated that it was assumed that the 
Birmingham Ordnance District, in obtaining price confirmation, had 
fulfilled “the Government’s responsibility for ascertainment of the 
correctness of the bid,” in view of which no further action in this 
respect had been taken by Frankford Arsenal. In commenting on 
the amount of General Electronic’s bid in relation to the other bids, 
the contracting officer stated : 


* * * From Abstract of Bids, it appears its price is considerably out of line 
with the general bid pattern; however, this Arsenal purchased the same item 
through advertising from a Philadelphia source in June 1957 at a unit price of 
$118.30. While the latter price is lower than the quotations on the subject In- 
vitation, it is still approximately 35% higher than the current award figure and 
appears to point up the possibility that General Electronics, in fact, made an error 
in the submission of its bid. * * * 


In a memorandum dated March 17, 1959, to the Chief of Ordnance, 
with reference to the matter, the successor contracting officer states 
that he is of the opinion that the contractor made a bona fide mistake 
in the submission of its bid, and he recommends approval of the claim 
in the amount of $2,820.92, this being the amount of the additional 
costs claimed by the contractor which were found to be acceptable 
by the Army Audit Agency as a result of an audit of the contractor’s 
records. The basis for the successor contracting officer’s approval of 
the claim to the extent indicated is that the wide discrepancy between 
General Electronics’ bid and the next lowest bid, as well as the pre- 
vious procurement experience, referred to above, was sufficient to place 
the contracting officer on notice of the probability of error therein 
and to cast upon him the duty of obtaining a verification of the bid. 
Relative thereto, the successor contracting officer states that the con- 
firmation of the bid which was obtained during the preaward survey 
was merely a “general confirmation” and the contractor “was not ad- 
vised specifically of the wide discrepancy in the bids.” This, the 
successor contracting officer contends, fell short of satisfying the 
requirements. 

The Office of the Chief of Ordnance in a memorandum dated April 
14, 1959, concurs with the views and recommendation of the successor 
contracting officer in the matter. 

Even conceding that the contractor made the mistake in its bid as 
alleged, that the wide discrepancy between the bid and that of the next 
lowest bidder was sufficient to place the contracting officer on con- 
structive notice of error therein, and that the Government did not ful- 
fill its responsibility with respect to obtaining a verification of the bid, 
we still find no legal basis for allowance of the claim. These circum- 
stances, at most, might have entitled the contractor to rescind the 
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contract when it received the prints and specifications forwarded to it 
by the Birmingham Ordnance District on Jaunary 22, 1958, and dis- 
covered its mistake, it being well established that a unilateral mistake 
may be a ground for rescinding, but not for reforming, a contract. 
Hearne v. Marine Insurance Co., 87 U.S. 488, 491. However, even 
after receipt of the complete drawings, the contractor proceeded with 
the performance of the contract entered into a supplemental agree- 
ment which acknowledged the contract to be a binding and subsisting 
agreement, and completed deliveries thereunder, before it alleged 
any mistake or presented any claim for additional compensation. In 
these circumstances, the contractor must be held to have affirmed the 
contract in all its terms, and to have waived whatever rights it may 
otherwise have had arising out of the mistake. See Board of Trustees 
of National Training School for Boys v. O. D. Wilson Co., Inc., 188 
F. 2d 399; Rood Company v. Board of Public Instruction, 102 So. 2d 
139; Hobe Lumber Co. v. McGrath et al., 112 N.W. 1053, 1054; Fast- 
ern States Petroleum Co. v. Universal Oil Products Co., 49 A. 2d 612, 
615; Staly v. McNerney, 10 N.W. 2d 584; State v. Cote et al., 65 A. 693, 
698; John Monks & Sons v. West Street Improvement Co. et al., 184 
N.Y.S. 39, 44; Grant Marble Co.'v. Abbot, 124 N.W. 264, 268; Milford 
Yacht Realty Co. v. Milford Yacht Club, 72 A. 2d 482, 485; Brendese 
v. City of Schenectady et al., 85 N.Y.S. 2d 856, 861; Anderson v. 
Anderson et al., 96 N.E. 265, 267; 17 C.J.S. Contracts, Secs. 446, 448; 
Restatement, Contracts, Secs. 510, 484. 

It follows that payment to the contractor of any amount in addition 
to the contract price would be unauthorized. 

Senator Sparkman is being furnished a copy of the present decision, 
as requested in your letter, and the enclosures transmitted with your 
letter are returned herewith. 


[B-138918] 
Military Personnel—Reenlistment Bonus—Reenlistment 


of Officers—Qualification 


An enlisted member of the Regular Army who, after involuntary transfer to 
the Air Force under the National Security Act of 1947, was discharged to accept 
a commission in the Army of the United States and, when relieved from active 
duty as an officer, immediately reenlisted in the Regular Army may be regarded 
as having been an enlisted member of the Regular Army immediately prior to 
his appointment as an officer in the Army of the United States, notwithstanding 
the Air Force service, for qualification for a reenlistment bonus under section 
208(d) of the Career Compensation Act of 1949, 37 U.S.C. 239(d), payable for 
a first reenlistment. 

Reenlistment bonus payments under section 207 of the Career Compensation 
Act of 1949, 37 U.S.C. 238, to former officers who enlisted on or prior to July 16, 
1954—the date of the act amending the reenlistment bonus provisions of the 
1949 act—even though their officer service was not preceded by enlisted service, 
will not be questioned in view of the broad language in subsections 207 (a) and 


551978 O- 61-5 








32 DECISIONS OF THE COMPTROLLER GENERAL [39 


(b) which does not specifically restrict or limit the bonus payments of former 
enlisted members who enlist, and does not specify that the qualifying service 
must have been rendered in an enlisted status or have been preceded by enlisted 
service; however, bonus payments to former officers who enlist after July 16, 
1954, may not be made unless the member previously served as an enlisted man 
in the service in which he enlists, but such enlisted service does not have to 
immediately precede the officer service. 


To Captain W. A. Bailey, Department of the Army, July 15, 1959: 


By second endorsement of March 3, 1959, the Chief of Finance, De- 
partment of the Army, forwarded here your letter of January 20, 
1959, and enclosures, requesting an advance decision as to whether 
you are authorized to pay the claim of Master Sergeant Aljean L. 
Shelton, RO 15 256 470, for a reenlistment bonus in the circum- 
stances shown. Your request for decision was assigned D.O. Number 
403 by the Department of Defense, Military Pay and Allowance 
Committee. 

It appears that Sergeant Shelton enlisted in the Regular Army 
(Army Air Forces) on September 28,1947; that he was tranferred to 
the United States Air Force pursuant to the provisions of the National 
Security Act of 1947, 61 Stat. 495 5 U.S.C. 171 note; that he was dis- 
charged from the United States Air Force on September 20, 1948, to 
accept a commission as first lieutenant, Army of the United States; 
and that he accepted such commission and reported for active duty on 
September 21, 1948. He was relieved from active duty as a captain on 
September 30, 1957, and on October 1, 1957, he reenlisted in the Regu- 
lar Army for a period of four years. He is now claiming a reenlist- 
ment bonus under the provisions of section 208 of the Career 
Compensation Act of 1949, as added by section 2 of the act of July 16, 
1954, 68 Stat. 488, 37 U.S.C. 239. That section contains the following 
provisions : 

(a) Subject to subsections (b) and (c) of this section, a member of a uni- 
formed service who reenlists in the regular component of the service concerned 
within ninety days after the date of his discharge or release from active duty, 
and who is not covered by section 207 of this Act, is entitled to a bonus * * *, 

* * * * * * * 


(d) An officer of a uniformed service who reenlists in that service within 
ninety days after his release from active duty as an officer ts entitled to a bonus 
computed according to the table in subsection (a), if he served in an enlisted 
status in that service immediately before serving as an officer. * * * 


Paragraph 9-8, Army Regulations 37-104, provides that an officer 
who reenlists in the Regular Army within 90 days after his release 
from active duty as an officer is entitled to a reenlistment bonus under 
section 208 of the Career Compensation Act if he served on active 
duty in an enlisted status in the Army immediately before serving 
as an Officer. Paragraph 9-63a, Army Regulations 37-104, provides 
that a reenlistment bonus may be paid upon first reenlistment in the 
Regular Army following discharge or separation from the Regular 
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Air Force if the member is otherwise entitled. Payment is authorized 
only in those cases where the member was involuntarily transferred to 
the Air Force under the National Security Act of 1947, as amended. 
Section 305(a) of the National Security Act of 1947, 61 Stat. 508, 
5 U.S.C. 851, provides that all laws applicable with respect to any 
functions, activity, personnel, etc., transferred under that act, shall 
have the same effect as if such transfer had not been made. Section 
208(c) of the act, 61 Stat. 504, 5 U.S.C. 626c(c), provided for trans- 
fer of officers and enlisted men in the Air Corps, United States Army, 
and in the Army Air Forces, to the United States Air Force, and that: 
* * * No such change in status shall alter or prejudice the status of any 


individual so assigned, so as to deprive him of any right, benefit, or privilege to 
which he may be entitled under existing law. 


In decision of February 17, 1949, 28 Comp. Gen. 460, to the Secretary 
of the Army, it was held that enlisted men who were transferred from 
the Army to the Air Force under the 1947 act and who subsequently 
were discharged as members of the Air Force, are entitled, in view of 
the provisions of section 208(c) and the savings provisions of section 
305(a) of the National Security Act of 1947, to an enlisment allow- 
ance upon their first subsequent enlistment in the Air Force or reen- 
listment in the Regular Army measured by their combined prior 
continuous active Federal service in the Air Force and the Army as 
provided in section 8 of the act of October 6, 1945, 59 Stat. 541, 37 
U.S.C. 110. The principle stated in that decision is equally applicable 
te this case. Thus, for purposes of the reenlistment bonus it may be 
considered that Sergeant Shelton served as an enlisted member in the 
Regular Army immediately prior to his appointment as an officer in 
the Army of the United States. 

It is, therefore, concluded that Sergeant Shelton qualifies under 
subsection 208(d) of the Career Compensation Act of 1949, as 
amended, 37 U.S.C. 239(d), for the reenlistment bonus payable under 
subsection (a) fora first reenlistment. 34 Comp. Gen. 715. The claim 
is returned for payment, if otherwise correct. 

An additional question is presented by the Chief of Finance as 
stated in paragraph 3 of second endorsement of March 3, 1959, as 
follows: 

3. Further, question arises as [to] whether former officers are required to 
have had enlisted service immediately prior to their appointments as commis- 
sioned officers to be entitled to a reenlistment bonus under Section 207(a) of 
the Career Compensation Act of 1949, if ‘otherwise entitled thereto. It appears 
that former officers, who reenlist in the same service as enlisted members, are 
not required to have had previous enlisted service to be entitled to a reenlist- 
ment bonus under Section 207(a), since that section does not specify that officers 
must have served as enlisted members. Sections 207(d) and 208, however, con- 


tain a provision, whereby payments authorized therein may be made only if 
the individual served in an enlisted status in the same service immediately 
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before serving as an officer. In view of the fact that this question is currently 
before the Military Pay and Allowance Committee for consideration, a decision 
clarifying this matter is requested. 


Section 207 of the Career Compensation Act of 1949, 63 Stat. 811, 
as amended, 37 U.S.C. 238, provides in part that: 


(a) Members of the uniformed services who enlist under the conditions set 
forth in subsection (b) of this section within three months from the date of 
their discharge or separation, or within such lesser period of time as the Secre- 
tary concerned may determine from time to time, shall be paid a lump-sum re- 
enlistment bonus of $40, $90, $160, $250, or $360 upon enlistment for a period 
of two, three, four, five, or six years, respectively; and, upon enlistment for an 
unspecified period of time amounting to more than six years a lump sum re- 
enlistment bonus of $360 shall be paid. * * * 

(b) For the purpose of payment of the reenlistment bonus authorized by sub- 
section (a) of this section, enlistment in one of the Regular services following 
(1) compulsory or voluntary active duty in such service, or (2) extended active 
duty of one year or more in a Reserve component of such service, shall be con- 
sidered a reenlistment. 

” * * + 7. + * 


(d) Notwithstanding the provisions of subsection (a) of this section, a mem- 
ber of the uniformed services who reenlists within three months after being 
discharged from the enlistment entered into prior to the date of enactment of 
this Act, or who reenlists within three months after being relieved from active 
service as a commissioned officer or warrant officer under appointment made 
prior to the date of enactment of this Act if such commissioned or warrant 
service immediately followed enlisted service, shall be entitled to receive either 
(1) enlistment allowances in the amount and under the provisions of law in 
effect immediately prior to the date of enactment of this Act, or (2) reenlist- 
ment bonus in the amount and under the provisions of this section, whichever 
is the greater amount: Provided, That the enlistment allowance payable under 
(1) hereunder shall in no event exceed $300. 


The act of July 16, 1954, 68 Stat. 488, which added section 208 to 
the 1949 act, as amended, also redesignated subsection 207(e), 37 
U.S.C. 238(e), as subsection 207(f), 37 U.S.C. 238(f), and added a 
new subsection 207(e) in part as follows: 


(e) This section does not apply to— 


(1) any person who originally enlists in a uniformed service after the 
date of enactment of this amendatory Act: * * * 


It will be noted that under the provisions of subsection 207(e) (1), 
37 U.S.C. 238(e) (1), section 207 does not apply to any person who 
originally enlists in a uniformed service after July 16, 1954. Hence, 
it seems clear that a former officer who has not had prior enlisted 
service in the uniformed service in which he enlists and who enlists 
after July 16, 1954, would be entering into an original enlistment and 
could not qualify under section 207 for a reenlistment bonus. 

With regard to the payment of a reenlistment bonus under section 
207 (a), 37 U.S.C. 238(a), to former officers who enlisted on or prior 
to July 16, 1954, it may be observed that the term “reenlistment” long 
has had a definite and accepted meaning, unless otherwise defined by 
statute, as signifying a reentry by an enlisted man, under a contract 
of enlistment, into the same branch of the. regular service from which 
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discharged. 27 Comp. Dec. 170; 28 Comp. Gen. 460. Nothing has 
been found in the legislative history of section 207 to indicate any 
legislative intention that the bonus would be payable to former officers 
who enlist, except those qualifying under subsection (d). It is noted, 
however, that subsection 207(a) provides for payment of the bonus to 
“members” of the uniformed services who enlist within the specified 
period after discharge or separation and under the conditions set forth 
in subsection (b), 37 U.S.C. 238(b). That subsection provides that 
for the purpose of payment of the bonus, enlistment in one of the 
regular services following “(1) compulsory or voluntary active duty 
in such service, or (2) extended active duty of one year or more in 
a Reserve component of such service, shall be considered a reenlist- 
ment.” Subsection (a) does not specifically restrict or limit the pay- 
ment of the bonus to former enlisted members who enlist, nor does 
subsection (b) provide that the qualifying service there specified must 
have been rendered in an enlisted status or have been preceded by en- 
listed service. 

There has been obtained informally a copy of an opinion rendered 
on September 5, 1951, file JAGO 1961/5505, by The Judge Advocate 
General, Department of the Army. That opinion involved a member 
who served on active duty as a nonregular officer from December 23, 
1939, to December 15, 1949, when he was released as a major. The fol- 
lowing day he enlisted as a master sergeant and, since his officer 
service had not been immediately preceded by enlisted service, he 
could not qualify under subsection 207(d) for an enlistment allowance 
or a reenlistment bonus. It was concluded that the enlistment of De- 
cember 16, 1949, constituted a reenlistment within the provisions of 
subsection 207 (b), and it is understood that on the basis of that opinion 
former officers who have enlisted under similar circumstances have 
been paid a reenlistment bonus. 

While the matter is not entirely free from doubt, in view of the 
broad language used in subsection 207 (a) and (b), as indicated 
above, and the administrative construction that appears to have 
been placed on those sections, we will not question bonus payments 
otherwise correct that have been made to former officers who enlisted 
on or prior to July 16, 1954, even though their officer service was not 
preceded by enlisted service. However, as stated above, subsection 
207(e) (1) precludes the payment of a bonus under section 207 to a 
former officer who enlists after that date unless he has previously 
served as an enlisted man in the service in which he enlists. Cf. 28 
Comp. Gen. 460. There is no requirement, however, that such enlisted 
service must have been immediately prior to the service as an officer. 
The question presented is answered accordingly. 
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Contracts—Mistakes—Contracting Officer’s Error Detec- 
tion Duty—Notice of Error 


The duty of the contracting officer with respect to notice of the probability 
of errors in bids where the range of bid prices is not great and there is nothing 
apparent on the low bid to indicate error does not include a requirement that 
the bid prices be compared with prices of prior procurements especially where 
the quantities varied substantially from the present procurement or that the 
prices be compared with wholesale price indices and, therefore, a contractor 
who after award alleges an error due to a faulty adding machine and failure 
to include an item from the bill of materials is regarded as having made a uni- 
lateral error for which relief may not be granted. 


To the Secretary of the Army, July 15, 1959: 


Reference is made to a letter dated May 29, 1959, with enclosures, 
from the Deputy Assistant Secretary of the Army (Logistics), re- 
questing our decision as to the action to be taken concerning an error 
the Electronics Division of Globe Industries, Inc., alleges it made in 
its bid upon which contract No. DA-36—-039-SC—76813 was based. 

The Signal Supply Agency by invitation for bids No. SC-36-039- 
59-1078-C2 requested bids—to be opened on January 12, 1959—for 
furnishing 750 PP-34 ( )/MSM Rectifier Power Units. In re- 
sponse thereto, Globe submitted a bid offering to furnish the rectifiers 
at a price of $223.97 per unit. Seven of the other 13 bids received 
for the unit were as follows: 


RU sida ee $250. 00 
I OINNOG OR, BO sib Si ibd nce ate eebeeatn de baat ode added 279. 00 
I ea cage nin 281. 00 
een «NCS nn ice cee sla iidpan scacaaatiata 333. 30 
eens. Seer. TOE DEORMCET Pn. cen cin cnnaicmmnacumawmeienuesen 338. 64 
PU TNO TOON cig 343. 70 
PIES asa t i re  p t a 359. 28 


The bid of Globe was accepted on January 29, 1959, at the price 
stipulated therein. On January 30, 1959, or prior to receipt of the 
notice of award by the contractor on February 2, 1959, a representa- 
tive of the contractor orally contacted the contracting officer to advise 


him of an error in its bid. It is reported that on February 9, 1959, 
the contractor orally advised the contracting oflicer that although 
the cost ($23.62) of a magnetic contactor was erroneously omitted 
from its bid, the cost of such component would be absorbed and that 


the contract would be performed ag written. In letter dated Febru- 


ary 11, 1959, the contractor advised that, in addition to the mistake 
it made in omitting the cost of the magnetic contactor, it had dis- 
covered that the adding machine used was mechanically defective 
and totaled $37.82 less than it should have, had it not been defective. 
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In an affidavit dated June 8, 1959, the contractor’s representative 
made the following statement : 


At approximately 8:26 A.M., January 30, 1959, I received a telephone call 
from Mr. Bernard David, the Plant Manager of the Electronics Division of 
Globe, located at Belleville, New Jersey. Mr. David called me at my home and 
told me that Globe had made an error in its bid in that a specific component, a 
magnetic contractor, costing approximately $24.00 per unit, had been omitted 
from its bid calculation. Mr. David asked me to immediately contact the Con- 
tracting Officer, Captain Abrams, and inform him that Globe’s bid was erroneous 
in that a serious mistake had been made. He instructed me to initiate any steps 
which were necessary to rectify this situation. 

As a result of this telephone conversation I proceeded to the office of the U.S. 
Signal Supply Agency in Philadelphia and at approximately 11:30 A.M., met 
with Captain Abrams, who was the Contracting Officer. I informed him that 
Globe had made a serious mistake in its bid and wished to take the action 
necessary to rectify this situation. Captain Abrams, as soon as I mentioned 
that Globe had made a mistake in its bid stated to me that it was unfortu- 
nate from Globe’s point of view that Globe had not been aware of its error 
earlier because the Notice of Award already had been issued. He stated that 
as a result Globe could not proceed in accordance with the rules relating to 
mistakes in bid raised prior to award, but would be required, if it desired to do 
so, to proceed in accordance with the rules relating to mistakes in bid raised after 
award. I told Captain Abrams that the mistake which had been called to my 
attention was the omission of a major component from the bill of materials, 


namely, a magnetic contactor, which cost approximately $24.00. He told me, 


as a result of my inquiry, that since the award had been made the only thing 
that Globe could do would be to write a letter setting forth the mistake and re- 
lated circumstances and request whatever relief Globe thought was appropriate. 
He stated that this request would be processed in accordance with normal 
procedure. 


By letter of February 11, 1959, the contractor requested that the 
contract price be increased by $61.44 per unit or a total of $46,080 


because of error in bid. In letter of June 5, 1959, it is stated that the 
error per unit was $53.25 rather than $61.44. Specifically, these errors 
relate to an arithmetical mistake caused by a faulty adding ma- 


chine which yielded a bill of materials total of $164.88 rather than 


$194.51 per item and the omission of the cost of the magnetic contactor 
($23.62) from the bill of materials. 


The contracting officer has reported that the evidence submitted 
by Globe to substantiate its claim of error is not convincing, especially 


since the adding machine tapes furnished to show the mathematical 


error were prepared subsequent to award. It is further reported by 


the contracting officer that the range of bids received and the prices 
paid under previous procurements did not place him on notice of 
probable error. 


The only question for consideration here is not whether an error 


was made in the bid as alleged, but whether a valid and binding con- 


tract was consumated by the acceptance of the bid. There was nothing 
in the bid of Globe to indicate an error therein and the administrative 
office has reported that no allegation of error was made until after 


the award. Moreover, the evidence submitted in the form of adding 
machine tapes and bill of materials, together with the other evi- 
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dence of record, does not warrant the relief claimed. Neither did there 
exist such a difference in bid prices received under the invitation as to 
have placed the contracting officer on notice of the probability of error. 
The fact that this type of rectifier was procured in prior years at unit 
prices somewhat in excess of Globe’s unit bid price is not significant 
since those quantities varied substantially from the present procure- 
ment. In any event, we do not believe that knowledge of price differ- 
ences as may have existed with respect to prior procurements should 
be imputed to a contracting officer in evaluating bids in a situation 
such as here involved where the spread of bid prices would not have 
put him on notice of probability of error. Also, we cannot agree 
with the attorneys for Globe that the contracting officer should have 
been on notice of the wholesale price indices on materials and labor 
in determining the lowest responsible bidder. It would be entirely 
unreasonable to impose a duty on a contracting officer to verify prices 
against price indices to assure for himself that the bidders have sub- 
mitted cost plus a profit bid prices. This is clearly a responsibility 
of the individual bidders which may not be shifted to the Government 
under competitive bidding procedures. See 25 Comp. Gen. 536; 28 
id. 527; Grymes v. Sanders, et al., 93 U.S. 55. 

Such errors as were made were due solely to the negligence of Globe 
and were not induced or contributed to by the Government. Hence, 
the errors were unilateral—not mutual—and do not entitle Globe to 
relief. See Ogden & Dougherty v. United States, 102 C. Cls. 249, 
259 ; Saligman, et al. v. United States, 56 F. Supp. 505, 507. 

Accordingly, no legal basis exists for the allowance of any amount 
in excess of the price stated in contract No. DA-36-039-SC-76813. 


[B-139877] 


Contracts—Awards—Labor Surplus Areas—Precedence of 
Bidders—Freight Cost Inclusion 


In establishing the order of precedence of bids for award of portions of a pro- 
curement set-aside for bidders in labor surplus areas, eligible bidders should 
first be ranked in the order in which they would be considered for award on 
the non-set-aside portion, and, when the low responsible bid for the non-set- 
aside portion under an invitation which solicited bids on an f.o.b. contractor’s 
plant or nearest shipping point basis is determined on the basis of the delivered 
cost rather than the net price, the freight costs should also be considered in 
determining the order of precedence for negotiation of the set-aside portions. 


To the Secretary of the Air Force, July 15, 1959: 

We refer to a letter of June 29, 1959, with enclosures, signed by the 
Assistant Deputy for Procurement and Production, relative to ques- 
tions raised by the protest of Irving Air Chute Company, Inc., in con- 
nection with contracts to be negotiated with qualifying firms in labor 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 39 


surplus areas for a set-aside quantity of parachutes under Invitation 
for Bids No. 36-600-59-202 issued by the Middletown Air Materiel 
Area on February 26, 1959. 

The invitation solicited bids for 7,301 parachute assemblies in 
accordance with specification No. MIL—P-6645D (USAF), f.o.b. con- 
tractor’s plant or nearest shipping point. Paragraph N of the Sched- 
ule provided for the procurement of an additional quantity of 21,903 
units (3 additional quantities of 7,301 each) for negotiation with 
firms in areas of substantial surplus, who met certain requirements in- 
cluding the submission of a bid on the unreserved portion at a unit 
price of not more than 120 percent of the price on which award was 
made on such unreserved part. 

The specific problem which has arisen is the determination of the 
bidder to whom a contract for the third set-aside quantity should first 
be offered. The Jayval Company of New Mexico submitted a net unit 
price of $149.52, while the Irving Air Chute Company of Lexington, 
Kentucky, submitted a net unit price of $149.61. However, when the 
cost to the Government of shipment to initial point of destination is 
included, the bid prices become $150.899 for Jayval and $150.338 for 
Irving. Both are small business firms eligible for award under the 
criteria established in the invitation. If negotiation is to be conducted 
with eligible bidders in the order of net prices offered, the award 
should be offered first to Jayval. If, however, order of precedence 
should be based on delivered cost, Irving is entitled to priority. 

Section 3-219 of the Armed Services Procurement Regulation sets 
out certain standards for application in the negotiation of set-asides 
for labor surplus areas. Section 3-219.4(a) provides that negotiation 
for set-asides with small business firms in labor surplus areas “* * * 
shall begin with the bidder or offeror which submitted the lowest 
responsive bid or proposal in connection with the procurement of the 
quantities not set aside.” 

It appears that if negotiation beyond the first is necessary, sub- 
sequent bidders or offerors will be considered in the order of their bids 
or proposals on the unreserved quantities, since section 1-706.6(d) of 
the ASPR, which deals with a parallel situation, partial set-asides for 
small business, sets out the equivalent rule as follows: 

* * * Negotiations shall be conducted with such small business concerns in the 
order of their bids or proposals on the non-set-aside portion beginning with the 
lowest responsive bid or initial proposal. * * * 

We agree with the opinion expressed in the Assistant Deputy’s 
letter, that in establishing the order of precedence governing con- 
sideration of bidders for award on the quantities set aside for labor 
surplus areas, otherwise eligible bidders shall first be ranked in the- 
order in which they would be considered for award on the non-set- 
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aside portion. Cf. B-135873, July 29, 1958. In determining the low 
responsible bid on the non-set-aside portion, consideration must be 
given to the Government’s shipping costs to initial destination. 10 
Comp. Gen. 402. Therefore, it appears proper also to consider freight 
costs in determining order of precedence for negotiation on the set- 
aside portions. 

A copy of this letter is being furnished to the attorney for the Irving 
Air Chute Company, Inc. 


[B-139775] 


Civilian Personnel—Transportation—Household Effects— 
House Trailer Shipment—Commercial Transportation 


An employee who, while en route to a new permanent duty station by privately 
owned automobile which was used to tow a house trailer loaded with household 
goods and personal effects, was required to turn the household goods and effects 
over to a commercial trucking firm for the balance of the trip may be paid a com- 
muted allowance for transportation of effects for the distance to the new station, 
if administratively approved, and provided that the amount does not exceed the 
cost which would have been incurred for transportation of the trailer by com- 
mercial hauler at 20 cents a mile between the same points. 

While a travel authorization which would provide for the transportation of 
household effects, or in lieu thereof the transportation of a house trailer, would 
be within administrative discretion, only one method for the entire distance 
should be used rather than a combination of the two for different portions of the 
distance but, if because of conditions beyond the control of the employee and if 
acceptable to the administrative office the use of both methods is required, al- 
lowance under the separate authorization for the respective portions of the dis- 
tance may be paid, but the total payment may not exceed the cost which would 
have been incurred had either of the methods been used for the entire distance. 


To the Secretary of Agriculture, July 16, 1959: 


On May 29, 1959, the Administrative Assistant Secretary of Agri- 
culture requested our decision concerning the propriety of making 
payment on a reclaim voucher transmitted therewith in favor of Mr. 
Arthur 8. Johnson for $300. The voucher represents moneys de- 
ducted from his original travel voucher submitted incident to a per- 
manent change of station. 

Travel authorization No. 93-339 authorized Mr. Johnson to travel 
from Monterey Park, California, to South St. Paul, Minnesota, on a 
permanent change of station. That authorization also authorized per 
diem of $11, expenses of transportation of house trailer for use as a 
residence, expense of transportation of immediate family, and mileage 
of eight cents when the employee travels alone or when two or more 
persons travel together. Mr. Johnson and his wife started the journey 
by privately owned automobile which was used also to tow the house 
trailer loaded with household and personal effects. After completing 
568 miles and because of repeated breakdowns, Mr. Johnson was forced 
at Holbrook, Arizona, to turn his household goods and personal effects 
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over to a trucking company for completion of the move. Mr. Johnson 
completed the journey by automobile with which he towed the empty 
trailer. As evidenced by a receipt, he paid the North American Van 
Lines, Inc., $302.50 for moving his household goods weighing 1,805 
pounds from Holbrook, Arizona, to South St. Paul, Minnesota. 

Mr. Johnson submitted his original claim for reimbursement as 
follows: 


1, 568 miles at 19¢ per mile, towing house trailer from Monterey Park, 
California, to Holbrook, Arizona (11 cents per mile for house 


trailer and 8 cents per mile for privately owned automobile) -_--. $107. 92 
2. 1,451 miles at 8¢ per mile, transportation of self and wife by personal 

car, between Holbrook, Arizona and South St. Paul, Minnesota__.__ 116.08 
&..@ Gare per Gib Ot Oe Sek ee ee 66. 00 


4. Movement of household goods unloaded from house trailer from Hol- 
brook, Arizona, to Minneapolis, Minnesota, a distance of 1,451 
miles (computed as 1,500 miles) net weight 1,805 lbs. (computed 
as 2,000 lbs.), commuted rate at 17.24 ewt. (computed as $15.00)__ 3800.00 

The first three items totaling $290 were certified for payment and 
the fourth item of $300 was suspended. The Administrative Assist- 
ant Secretary says that the Department of Agriculture is willing to 
pay for the traveling expenses of the employee and his family and for 
the transportation of the household goods at the commuted rate for 
the entire distance between Monterey Park and South St. Paul, 
Minnesota. 

Title IX of Executive Order No. 9805, as added by Bureau of the 
Budget Circular No. A-37, Transmittal Memorandum No. 1, dated 
August 8, 1958, authorizes mileage allowance for transportation of a 
house trailer. The trailer would have to be used for dwelling pur- 
poses and its movement would have to be in connection with a perma- 
nent change of official duty station. To qualify for the mileage al- 
lowance the employee otherwise would have had to be entitled to 
transportation of his household goods and personal effects. 

Section 31(b) of the regulations issued by the Bureau of the Budget 
prescribes the rate of payment to the employee for the transportation 
of his house trailer under various conditions. The regulations do 
not specifically cover a situation such as that set forth herein. How- 
ever, since the necessity for hire of a common carrier to move the 
household goods from Holbrook to Minneapolis arose because of cir- 
cumstances beyond the control of the employee, and since the trailer 
was actually towed to the employee’s new duty station to be used for 
dwelling purposes as required by the regulations, we would not object 
to the administrative approval for payment of a commuted allow- 
ance for transportation of the household goods from Holbrook to the 
new duty station, provided, however, that the sum allowed for move- 
ment of the goods between such points does not exceed the cost which 
would have been incurred for transportation of the house trailer 
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between the same points by commercial hauler at 20 cents per mile 
as could have been done under the original travel authorization. 

Two further questions are presented : 

A further question presents itself with respect to authorizing the expenses 
of transportation of household goods and personal effects and transportation of 
house trailers in the future. Would it be proper to authorize in the travel 
authorization the expenses of the transportation of a trailer or of household 
goods and personal effects on the basis that reimbursement could be made for 
either item or where both are involved, as in this case, reimbursement could 
be made for the item calling for the greater amount? 

It is noted that the Act of February 12, 1958, P.L. 85-326 states that an em- 
ployee who transports his house trailer and is entitled to transportation of house- 
hold goods and personal effects is entitled to an allowance for transportation 
of house trailer “in lieu of such transportation.” Are we correct in assuming 
that where a transfer of official station is involved and the employee transports 
his house trailer and also ships household goods separately that he may be 
allowed reimbursement for only one of the two transportation items? 

It would seem to be within the administrative discretion to issue 
a travel authorization providing for both the transportation of the 
employee’s household goods or, in lieu thereof, the transportation of 
the house trailer under the applicable statute and regulations. We 
believe, however, as indicated above, that the statute and regulations 
contemplate, generally, that only one of the two authorities will be 
used for the entire distance rather than a combination thereof for 
different portions of the trip. If, as was the situation here, because 
of circumstances beyond the control of the individual and acceptable 
to the department concerned, use of both authorizations is necessary, 
but for different portions of the trip, allowance under the separate 
authorizations for the respective portions may be made in accordance 
with the applicable regulations. The total payment in such cases 
should not exceed the cost which would have been incurred by the 
Government had either of the authorities been used for the entire dis- 
tance. The first question is answered accordingly. 

The final question is answered in the affirmative. 

The voucher and related papers are returned. 


[B-139265] 


Military Personnel—Pay and Allowances—Court-Martial 
Sentences—Convening Authority Action Set-Aside 


An enlisted member in the grade of sergeant first-class who was confined pend- 
ing appellate review of a court-martial sentence which included dishonorable 
discharge, forfeiture of pay and allowances and confinement to hard labor, and 
who had the action of the convening authority set aside on the basis that it erred 
in the consideration of the sentence did not have an executed forfeiture of pay; 
and, therefore, from the date of the action of the first convening authority until 
the date of the normal expiration of enlistment, the member was entitled to 
accrue pay and allowances in the grade of sergeant first-class in the absence of 
an approved sentence as used in Executive Order No. 10652 which would effect 
a reduction in grade. 
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An enlisted member of the uniformed services who was confined beyond the 
normal date of expiration of enlistment pending review of a court-martial sen- 
tence which included dishonorable discharge, forfeiture of all pay and allowances 
and confinement to hard labor, and who had the action of the first convening 
authority set aside even though the sentence was consistently approved except for 
reduction of period of confinement at hard labor, is not entitled to pay and allow- 
ances beyond the normal date of expiration of enlistment until restored to duty. 


An enlisted member of the uniformed services in the grade of sergeant first-class 
whose court-martial sentence, which included dishonorable discharge, forfeiture 
of all pay and allowances, and confinement to hard labor, was approved by the 
second convening authority on July 7, 1958, after the member had been restored 
to duty pending appellate review is entitled to pay and allowances of a sergeant 
first-class until July 6, 1958, thereafter the reduction in grade to private auto- 
matically became effective as prescribed in Executive Order No. 10652 and the 
member is entitled only to the pay and allowances of a private or a higher grade, 
if subsequently promoted, until date of discharge or until the sentence was 
ordered executed, whichever occurred first. 


To Lieutenant Colonel W. T. Hall, Department of the Army, July 
20, 1959: 


Reference is made to your letter dated November 13, 1958, with en- 
closures, forwarded here by endorsement dated April 7, 1959, of the 
Office of the Chief of Finance, requesting decision whether payment 
may be made to Ray D. Wilson, RA 18 016 696, on Military Pay Order 
No. 699, dated November 7, 1958, presented to you for payment. The 
request has been allocated D.O. No. 412 by the Department of Defense 
Military Pay and Allowance Committee. 

It appears that Wilson enlisted in the Army on June 19, 1951, for a 
period of 6 years; that on September 29, 1956, while serving in the 
grade of sergeant first-class, he was tried by a general court-martial, 
found guilty and sentenced to a dishonorable discharge, forfeiture of 
all pay and allowances and to be confined at hard labor for ten years; 
that on October 26, 1956, the reviewing authority approved the sen- 
tence, directing that the forfeitures would apply to pay and allow- 
ances becoming due on and after his action, and, further, that pending 
completion of appellate review, the enlisted member was to be con- 
fined. 

On January 15, 1957, the Board of Review approved the finding of 
guilty and sentence, but reduced the period of confinement at hard 
labor to two years (23 CMR 441, 444). On June 10, 1957, a petition 
for review was granted by the United States Court of Military Ap- 
peals (28 CMR 420). It may here be observed that, but for the court- 
martial proceedings and confinement, the normal expiration date of 
the enlisted member’s term of service would have been June 18, 1957. 
It further appears that on March 29, 1958, the enlisted member was 
released from confinement and restored to duty. On May 9, 1958, the 
United States Court of Military Appeals held that the convening au- 
thority had erred in his consideration of the court-martial sentence, 
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set that action aside, and directed that the case be returned to a new 
convening authority for consideration. (26 CMR 3, 6.) 

On July 7, 1958, the new convening authority approved only so much 
of the court-martial sentence that provided for dishonorable dis- 
charge, forfeiture of all pay and allowances, and confinement at hard 
labor for two years. ‘The execution of the dishonorable discharge was 
suspended until the enlisted member was released from confinement or 
until completion of appellate review ; he was credited with the confine- 
ment from September 29, 1956, to March 29, 1958, and the application 
of forfeitures was deferred until the sentence was ordered executed. 
We have now ascertained that Wilson again petitioned the United 
States Court of Military Appeals for review, but that petition was de- 
nied on December 30,1958. We also are advised that Wilson was dis- 
charged from the service on February 28, 1959, by reason of normal 
expiration of term of service. 

The questions in your letter may be paraphrased as follows: 

1. Is the member entitled to pay and/or allowances for the period 
from October 26, 1956, date of first Convening Authority action, to 
the date of normal expiration of term of service, June 18, 1957, and, if 
so, in what grade? 

2. Is the member entitled to pay and/or allowances for the period 
of confinement subsequent to the normal date of expiration of service 
to date of restoration to duty ¢ 

3. Is the member entitled to pay and allowances as a private or as a 
sergeant first-class upon restoration to duty, March 29, 1958, to date 
of action by the second Convening Authority ? 

4. To what pay and/or allowances is the member entitled on and 
after July 7, 1958, date of action by the second Convening Authority ? 

The court-martial proceedings, its findings and the sentence ad- 
judged on September 29, 1956, were not found to be deficient or illegal 
at any review or appellate stage. The sentence adjudged of dishon- 
orable discharge from the service, forfeiture of all pay and allowances, 
and confinement at hard labor for ten years, was consistently ap- 
proved, except for the reduction of the period of confinement at hard 
labor to two years by the first Board of Review. (23 CMR 441.) 

The second Convening Authority, in his action of July 7, 1958, ap- 
proved so much of the court-martial sentence as provided for dishon- 
orable discharge, forfeiture of all pay and allowances, and confinement 
at hard labor for two years, but suspended execution of the dishonor- 
able discharge pending appellate review. The second Convening 
Authority also directed that “The application of the forfeitures is de- 
ferred until the sentence is ordered into execution.” Hence, the situa- 
tion is not unlike that considered in our decision of January 17, 1957, 
36 Comp. Gen. 512, wherein we held— 
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Since the officer’s original sentence [dated June 30, 1955] was never executed, 
moneys withheld from him under that sentence, pending completion of appellate 
review, were not executed forfeitures and upon such review the original sentence 
was set aside. Hence, the only valid existing court-martial sentence in the case 
is that which was approved by the convening authority on September 23, 1956, 
and by the terms of that sentence (which apparently are in conformity with 
the terms of Articles 57 and 75 of the Uniform Code of Military Justice) the only 
pay forfeited is that which otherwise might accrue on and after September 23, 
1956. 


Accordingly, pay and allowances continued to accrue to the mem- 
ber from October 26, 1956, date of first convening authority action, to 
the date of normal expiration of term of service, June 18, 1957. Your 
first question is answered accordingly as to entitlement to pay and 
allowances. 


In our decision dated October 7, 1957, 37 Comp. Gen. 228, at page 
229, we stated— 


It is the rule that pay and allowances of an enlisted person whose term of en- 
listment expires while he is in confinement, awaiting trial by court-martial, ter- 
minate on the date of the expiration of his term of enlistment unless he is 
acquitted, in which event pay and allowances accrue until he is discharged. 
30 Comp. Gen. 449. This rule is subject to modification in those cases where 
an enlisted man, sentenced by a court-martial to dishonorable or bad conduct 
discharge, and who is retained in the service after the expiration of his enlist- 
ment, is released from confinement and “restored to duty pending completion of 
appellate review.” In the latter case the enlisted man is entitled to pay and 
allowances while performing duty after restoration to duty, even though, upon 
appellate review, the sentence of dishonorable or bad conduct discharge is or- 
dered executed. 33 Comp. Gen. 281. 


Your second question is answered in the negative. In other words, 
Mr. Wilson is not entitled to any pay and allowances for the period 
of his confinement subsequent to normal date of expiration of term 
of service, that is from June 19, 1957, to March 28, 1958. 

Executive Order No. 10652, dated January 10, 1956, 21 F.R. 235, 
amending paragraph 126c of the Manual for Courts-Martial, United 
States, 1951, provides as follows: 

Unless otherwise prescribed in regulations promulgated by the Secretary of 
the Department concerned, in the case of an enlisted person of other than the 
lowest pay grade, a court-martial sentence which, as approved by the Convening 
Authority, includes: (1) dishonorable or bad conduct discharge, whether or 
not suspended, (2) confinement, or (3) hard labor without confinement, imme- 
diately, upon being so approved, shall reduce such enlisted person to the lowest 
enlisted pay grade; provided, that the rate of pay of the person so reduced 
shall be commensurate with his cumulative service; and provided further, that 
any person so reduced shall have all rights, privileges and property affected by 
such reduction restored if the sentence is subsequently set aside or disapproved, 
or if the sentence as finally approved does not contain any of the elements listed 
ubove, 

This order shall become effective on January 20, 1956. 

Since the action taken in October 1956 by the first convening author- 
ity in this case was set aside, it is our opinion that there existed no 
“approved” sentence and, hence, that no effect may be given his action 
insofar as the reduction in grade is concerned. Accordingly, the 
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member is entitled to the pay and allowances of a sergeant first-class 
from October 26, 1956, through June 18, 1957. The second part of 
the first question is answered accordingly. 

Under the terms of the above-quoted Executive order, however, 
the reduction to the grade of private (E-1) automatically became 
effective on the date (July 7, 1958) the second convening authority 
approved the sentence and, hence, he is entitled, upon restoration to 
duty on March 29, 1958, to the pay and allowances of a sergeant 
first-class until July 6, 1958, inclusive. Thereafter, he is entitled 
only to the pay and allowances of a private (E-1), or higher grade 
if subsequently promoted, until the date of his discharge, or until 
the sentence was ordered executed, whichever first occurred. Your 
third and fourth questions are answered accordingly. 

Since the Military Pay Order (No. 699), enclosed with your letter, 
states that the member is due pay as a sergeant first-class from Octo- 
ber 26, 1956, to July 6, 1958, it is not proper and it will be retained 


here. A new military pay order may be prepared in accordance with 
this decision, and, if otherwise correct, payment may be based thereon. 


[B-138882] 


Military Personnel—Pay—Withholding—Debt Liquida- 
tion—Court-Martial Fines—Administrative Debts 


The maximum amount of monthly basic pay of enlisted members of the uni- 
formed services which may be forfeited by a general or special courts-martial, 
when the member is not sentenced to a dishonorable or bad conduct discharge, 
is two-thirds of the member’s basic pay, plus sea or foreign duty pay, unless 
the member has in effect a class Q allotment, in which event that pay will be 
reduced by the amount of the member’s contribution to the class Q allotment 
and the amount forfeited may not exceed two-thirds of the reduced amount. 
The provision in 10 U.S.C. 4837(b) reserving to enlisted members one-third of 
their monthly pay which is immune from stoppage for administratively deter- 
mined debts does not limit the amount of a court-martial forfeiture that may 
be adjudged or collected, but only prevents deductions from pay for debts ad- 
ministratively determined to be due the United States, in addition to court- 
martial forfeitures and amounts otherwise authorized by law to be withheld, 
which would reduce the member’s pay actually received for any month to less 
than one-third. 


Court-martial forfeitures and statutory deductions for income tax, F.I.C.A. 
withholdings, United States Soldiers’ Home deductions, and contribution to class 
Q allotment constitute items for deduction from two-thirds of the total monthly 
pay of enlisted members of the uniformed services before collection of an admin- 
istratively determined debt. 


Under 10 U.S.C. 4837(b), which permits involuntary collection of administra- 
tively determined debts from enlisted members of the uniformed services to the 
extent that one-third of the total monthly pay is reserved to the members, and 
under the act of July 15, 1954, 5 U.S.C. 46d, which permits deductions from 
basic, special and incentive pay in excess of two-thirds of the member’s pay 
in order to effect collection of erroneous payments within the period or antici- 
pated period of service, the Government has two remedies for collection of debts 
and any inconsistences may be obviated by viewing the 1954 act as governing 
collection of erroneous payments unless affirmative administrative action is 
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taken to effect collection under 10 U.S.C. 4837(b) in which event the member 
is entitled to receive one-third of the total pay. 


In the liquidation of debts of enlisted members of the uniformed services result- 
ing from erroneous payment, and in the absence of an administrative election 
to effect collection under 10 U.S.C. 4837(b), one-third of the member’s special 
pay, incentive pay, and proficiency pay—which is a special pay under the act of 
July 15, 1954, 5 U.S.0. 46d—should be paid to him unless a greater deduction 
is necessary to effect collection within the anticipated period of active service. 


In the liquidation of debts of enlisted members of the uniformed services result- 
ing from other than an erroneous payment—an administratively determined 
debt—under 10 U.S.C. 4837(b), collection may only be made from amounts in 
excess of one-third of the member’s total pay. 


To the Secretary of Defense, July 21, 1959: 


By letter dated February 24, 1959, the Assistant Secretary of De- 
fense (Comptroller), requested our decision on four questions con- 
tained in the enclosed copy of Committee Action No. 235 of the Mil- 
itary Pay and Allowance Committee, Department of Defense. 

Question 1 is as follows: 

What is the maximum amount of monthly basic pay of an enlisted member 
that may be forfeited by a general or special court-martial, when the accused 
is not sentenced to a dishonorable or bad conduct discharge, i.e., must one- 
third of such pay be actually reserved and paid to the enlisted member or is 
two-thirds of his gross monthly basic pay subject to forfeiture? 

The statutory jurisdiction of general and special courts-martial is 
contained in articles 18 and 19 of the Uniform Code of Military 
Justice, 10 U.S.C. 818, 819, TOA Stat. 48. Article 19 provides 
that special courts-martial may (under such limitations as the Presi- 
dent may prescribe) adjudge any punishment not forbidden by 
Chapter 47, Title 10, U.S. Code (the Uniform Code of Military 
Justice, 70A Stat. 36-78), except, among other penalties, “forfeiture 
of pay exceeding two-thirds pay per month, or forfeiture of pay for 
more than six months.” Article 56, 10 U.S.C. 856, provides that 
the punishment which a court-martial may direct for an offense may 
not exceed such limits as the President may prescribe for that offense. 

Paragraph 126h(2) of the Manual for Courts-Martial, United 
States, 1951, prescribed by the President, provides that while a gen- 
eral court-martial is not limited by statute as to the amount of for- 


feitures it may adjudge, in the case of an enlisted member it may not 
adjudge a forfeiture of more than two-thirds pay per month for six 
months “unless it also sentences the accused to dishonorable or bad 
conduct discharge,” and that in computing the maximum forfeiture 
in dollars and cents “the basic pay” of the enlisted member “plus sea 
or foreign duty pay * * * will be taken as the basis.” It is there 
stated that the term “basic pay” comprehends no element of pay other 
than basic pay of the grade or class within grade as fixed by statute 
and does not include special pay or incentive pay, etc. Paragraph 
126h(2) further provides that “Unless dishonorable or bad conduct 
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discharge is adjudged, the monthly contribution of an enlisted person 
to family allowance or to basic allowance for quarters will be deducted 
prior to computing the net amount of pay subject to forfeiture.” 

Question 1 is answered by saying that two-thirds of the enlisted 
member’s basic pay plus sea or foreign duty pay is subject to forfei- 
ture unless the member has in effect a class Q allotment, in which 
event that pay will be reduced by the amount of his statutory contri- 
bution to the class Q allotment, and the amount forfeited may not 
exceed two-thirds of such reduced amount. 

P»ragraph 126h of the United States Army 1956 Cumulative Pocket 
Part to the Manual for Courts-Martial, United States, 1951, contains 
a table setting forth the maximum forfeiture of pay that may be 
adjudged by court-martial against enlisted members who are not 
sentenced to punitive discharge. It is reported that the principle 
used by the Department of the Army is that a member is subject 
to forfeit “two-thirds of his entire basic pay,” unless he has a class 
Q allotment in effect, in which case the amount the member contrib- 
utes to said allotment is deducted from his basic pay and the two- 
thirds rule is applied to the difference. In the discussion in Commit- 
tee Action No. 235, it is stated that question arises as to whether the 
administrative procedure as hereinbefore indicated is legally correct 
in the light of the provisions of the act of May 22, 1928, 45 Stat. 698, 
as now codified in 10 U.S.C. 4837. 

Section 4837(b), Title 10, U.S.C., as enacted August 10, 1956, 
provided as follows: 


Under regulations to be prescribed by the Secretary of the Army, any amount 
that an enlisted member is administratively determined to owe the United 
States or any of its instrumentalities may be deducted from his pay in monthly 
installments. However, after the deduction of pay forfeited by the sentence of 
a court-martial, if any, or otherwise authorized by law to be withheld, the 
deductions authorized by this section may not reduce the pay actually received 
for any month to less than one-third of his basic pay for that month. 


The word “basic” was deleted by section 33(a) (27) (A) of the act of 
September 2, 1958, Public Law 85-861, 72 Stat. 1566, 10 U.S.C. 
4837 (a), effective August 10, 1956. See section 33(g) of that act, 72 
Stat. 1568. 

The purpose of 10 U.S.C. 4837(b), as evidenced by its language and 
the legislative history of the 1928 act, from which it was derived, is to 
limit the amount of deductions that may be made from an enlisted 
member’s pay for debts “administratively determined” to be due the 
United States or any of its instrumentalities, its object being to leave 
to the member a portion of his pay each month immune from stoppage 
for administratively determined debts. It was not the purpose of the 
act to impose any limitation on the amount of a court-martial for- 
feiture that may be adjudged or collected, but only to limit the amount 
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of administratively ascertained debts in addition to forfeitures and 
amounts otherwise authorized to be withheld that could be involun- 
tarily collected from the enlisted member’s pay. To make this clear, 
the second sentence of 10 U.S.C. 4837(b) limits the deductions “au- 
thorized by this section” for administratively determined debts where 
there are also courts-martial forfeitures and/or amounts otherwise au- 
thorized by law to be withheld. Generally, its purpose is to secure to 


the member at least “one-third of his pay for that month” if not for- 
feited by a court-martial sentence “or otherwise authorized by law to 
be withheld.” In other words, the section goes no further than to pre- 
vent deductions for debts administratively determined under “this 
section” in addition to courts-martial forfeitures and amounts other- 
wise authorized by law to be withheld, the effect of which would be to 
reduce the member’s pay “actually received for any month to less than 
one-third of his pay for that month.” Cf. A-25204, March 19, 1929, 
and 13 Comp. Gen. 201. 

Question 2 is as follows: 

What is the minimum amount of basic pay that must be paid each month to an 
enlisted member under 10 U.S.C. 4837 during the period when— 

a. He is required to forfeit less than two-thirds of his basic pay by a court- 
martial and he is also indebted (other than an erroneous payment) to the U.S. 
Government in an amount, when added to the forfeiture, in excess of two-thirds 
or his basic pay ; or 

b. He is indebted (other than an erroneous payment) to the U.S. Government 
in an amount in excess of two-thirds of his basic pay? 

In other words, are court-martial forfeitures and statutory deductions, such as 
income tax and FICA withholding’s, U.S. Soldiers’ home deductions, and enlisted 
member’s contribution to Class Q allotment, considered a part of the two-thirds 
pay or the one-third portion reserved for the enlisted member, or should all of 
such deductions and forfeitures, or any one thereof, be deducted from the enlisted 


member’s monthly basic pay before determining one-third portion reserved for 
the member? 


The provisions of 10 U.S.C. 4837(b) place no limit on the 
amounts that may be deducted from the pay of an enlisted man except 
where it is administratively determined that he is indebted to the Gov- 
ernment. If there is no administratively determined indebtedness to 
the Government, his whole pay may be deducted. If there is an ad- 
ministratively determined indebtedness, no limitation is placed on the 
amounts which may be deducted for items other than an administra- 
tively determined debt; in that situation, however, the amount that 
may be deducted on account of that debt is limited to the difference 
between two-thirds of his total pay and the total of all items authorized 
by law to be withheld (exclusive of administratively determined 
debts) plus court-martial forfeitures, which we held in 36 Comp. Gen. 
79 now take precedence over all other items of indebtedness. See 25 
Comp. Gen. 562, 565. In other words, while more than two-thirds of 
a member’s pay may be deducted if the deductions involved are other- 
wise authorized and directed by law to be withheld, an indebtedness 
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“administratively determined” may not be applied against the 
monthly pay of an enlisted member, either separately or in combina- 
tion with court-martial forfeitures and/or amounts otherwise author- 
ized by law to be withheld, so as to reduce the pay actually received by 
a member for any month “to less than one-third of his pay for that 
month.” Cf. 23 Comp. Gen. 850; 25 Comp. Gen. 562. 

Section 4837(b) does not require that an enlisted member be paid 
at least one-third of his pay or any other minimum amount. If 
there is an administratively determined indebtedness, however, the 
statute permits involuntary collection of only so much of that debt 
as will permit the member to receive at least one-third of his pay. 
In that situation none of the items enumerated in your question are 
considered part of the one-third portion of pay reserved for the 
enlisted member, which amounts to one-third of his total pay with- 
out reduction on account of any of the enumerated items. All of 
those items constitute items which are for deduction from two-thirds 
of the member’s total pay before collection of an administratively 
determined debt. Question 2 is answered accordingly. 

Question 3 is as follows: 

What is the minimum amount of basic pay that must be paid under the con- 
ditions set forth in question 2 above, except the indebtedness resulted from an 
erroneous payment? 

As indicated above, section 4837(b) permits involuntary collection 
of only so much of an administratively determined debt as will per- 
mit the member to receive one-third of his total pay; the statute no 
longer reserves to the member only one-third of his basic pay. The 
act of July 15, 1954, 68 Stat. 482, 5 U.S.C. 46d, permits involuntary 
collection from the pay of military personnel of erroneous payments 
made by the department concerned “only from * * * basic pay, 
special pay, and incentive pay.” That act provides that— 

* * * Collection shall be effected over a period not greater than the antici- 
pated period of active duty * * *. The amount deducted for any period shall 
not exceed an amount equal to two-thirds of the pay from which the deduction 
is made, unless the deduction of a greater amount is necessary to effect collection 
within the period or anticipated period of active duty * * * 

In 34 Comp. Gen. 164, 166, there was considered the question 
whether the total of all basic pay, special pay, and incentive pay, 
could be withheld where two-thirds of the member’s pay for his 
anticipated period of active duty is not sufficient to permit full col- 
lection of the debt. That question was answered .in the affirmative. 
However, in 34 Comp. Gen. 504, 509, it was concluded that while the 
entire amount of basic pay, incentive pay, etc., may be withheld if 
necessary to liquidate a member’s indebtedness for an erroneous pay- 
ment, it was not thought that Congress intended that in this connec- 
tion a condition of servitude should be imposed on members of the 
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military service. Therefore, it was held that there “it is left to 
administrative discretion to decide whether and to what extent an 
amount in excess of two-thirds of such pay should be withheld” in 
each case under the 1954 act. 

Section 4 of the 1954 act, 5 U.S.C. 46(d) note, provides: 

Nothing contained in this Act shall be construed as repealing, amending, or 

modifying in any way the provisions of the act of May 22, 1928 (ch. 676, 45 
Stat. 698). 
In 34 Comp. Gen. 504, as modified by 35 Comp. Gen. 421, we held 
that a debt arising from an erroneous payment may be an adminis- 
tratively determined debt within the meaning of the 1928 act and, 
therefore, in view of the above-quoted provision of the 1954 act, may 
continue to be remitted under the 1928 act (10 U.S.C. 4837(d)). 
The statement in 34 Comp. Gen. 164, at 166, as amplified in 34 Comp. 
Gen. 504, 506, that “the withholding tax and allotments in support 
of basic allowance for quarters should first be deducted before com- 
putation of the two-thirds of pay that may be withheld to liquidate 
indebtedness under the 1954 act” has no application to the provisions 
of 10 U.S.C. 4837(b). Under the provisions of that section the 
member whose administratively determined debts, if deducted from 
his total pay, would raise the charges against such pay to more than 
two-thirds of that pay is nevertheless entitled to receive one-third 
of his total pay. 

Each of the acts (1928 and 1954) provide a remedy to the Govern- 
ment to collect debts arising out of erroneous payments to enlisted 
members of the Army. The apparent inconsistent provisions of the 
two acts may be obviated in practical application by viewing the 1954 
act as governing the collection of an erroneous payment unless action 
is taken administratively to elect to recover the debt under the pro- 
visions of section 4837(b). In the absence of such affirmative election 
to collect the debt under that section, the 1954 act applies and the rule 
in 34 Comp. Gen. 164, 166, governs. If affirmative administrative 
election is made to collect the debt under section 4837 (b), the member 
is entitled to receive one-third of his total pay. Question 3 is an- 
swered accordingly. 

Question 4 reads as follows: 

In the liquidation of an indebtedness resulting from (a) an erroneous pay- 
ment or (b) other than an erroneous payment, should one-third of the mem- 
ber’s special pay, incentive pay, or proficiency pay be reserved for him, if other- 
wise entitled thereto, or should all of such pays or any one thereof be used to 
satisfy the indebtedness in either case? 

With respect to “(a) an erroneous payment,” in the absence of an 
administrative election to collect the indebtedness under section 
4837(b), one-third of the member’s special pay, incentive pay, and 
proficiency pay should be paid to him unless the deduction of more 
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than two-thirds of such amount is necessary to effect collection within 
the period of anticipated active duty. See 34 Comp. Gen. 164 and 34 
Comp. Gen. 504, question 7. It may be noted that in 88 Comp. Gen. 
487 we held that proficiency pay is a special or incentive pay within 
the meaning of 10 U.S.C. 101(27). We regard it is a special or in- 
centive pay within the meaning of the 1954 act. With respect to “(b) 
other than an erroneous payment”—an administratively determined 
debt—the 1958 amendment deleting the word “basic” from section 
4837(b) had the effect of permitting the collection of administratively 
determined debts only from amounts in excess of one-third of his total 
pay. See the answers to questions 1 and 2 above. 


[B-129169] 


Civilian Personnel—Restoration to Duty Following Secu- 
rity Suspension and Removals-—Nonveterans—Leave Credit 


Decisions holding that back pay rights of employees who are restored to duty 
as result of the decision in Cole v. Young, 351 U.S. 536, following removal or 
suspension from nonsensitive positions for national security reasons are for 
determination under section 6(b) of the act of August 24, 1912, as amended by 
the act of June 10, 1948, 5 U.S.C. 652(b), rather than under the act of August 
26, 1950, 5 U.S.C, 22-1, so that back pay and annual and sick leave credit for 
the period of removal or suspension were denied to employees who were not in 
the classified service or who did not have veterans preference will no longer be 
followed in view of the ruling of the Court of Claims in Leiner v. United States, 
No. 576-57, that a nonveteran was entitled to back pay under the 1950 act with- 
out regard to whether he was in the classified civil service. 36 Comp. Gen. 225; 
37 id. 506, overruled. 


Although the back pay formulas for employees restored to duty following 
unjustified suspensions or terminations are the same under section 6(b) of the 
act of August 24, 1912, as amended by the act of June 10, 1948, 5 U.S.C, 652(b), 
and under the security suspension act of August 26, 1950, 5 U.S.C. 22-1, annual 
and sick leave, up to the statutory ceilings for periods of suspension or termina- 
tion, may be credited only under the 1950 act; hence, for employees who are 
restored to duty as a result of the Cole v. Young decision, the departments may 
grant annual and sick leave credit. 


To the Postmaster General, July 22, 1959: 


We advised you in our decision of September 20, 1956, published at 
36 Comp. Gen. 225, that the back pay rights of employees restored 
to duty as a result of the decision of the United States Supreme Court 
in Cole v. ¥ oung, 351 U.S. 536, following their suspension or removal 
for national security reasons purportedly under authority of the act 
of August 26, 1950, 64 Stat. 476, 5 U.S.C. 22-1, and Executive Order 
No. 10450, were for determination under section 6(b) of the act of 
August 24, 1912, as amended by the act of June 10, 1948, 62 Stat. 355, 
5 U.S.C. 652(b) (1), rather than under the 1950 statute. See, also, 
37 Comp. Gen. 506. The effect of those decisions was to deny back 
pay in the cases of employees who were not in the classified service or 
who did not have veterans preference, as well as to eliminate credit 
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for annual and sick leave which would have accrued but for the sus- 
pension or removal (31 Comp. Gen. 58; 35 7d. 121, 123). 

Our reason for holding as we did was that if, as held in Cole v. 
Young, the summary suspension and removal procedures of the 1950 
act did not apply to the type of employment involved (nonsensitive), 
neither did the back pay provisions of such act. However, on October 
8, 1958, the United States Court of Claims held in the case of Fred 
Leiner v. United States, C. Cls. No. 576-57, contrary to our decision, 
that the plaintiff, a nonveteran, was entitled to recover back pay under 
the 1950 act without regard to whether he was in the “classified civil 
service.” The Government’s motion for a rehearing was denied on 
February 11, 1959. The Department of Justice has advised us that 
no further action will be taken on the question of legal liability. 

In view of the outcome of the judicial proceedings just mentioned, 
we shall no longer insist upon the position we took in the decisions 
in 36 Comp. Gen. 225 and 37 id. 506. 

So far as concerns the one claim pending here on request for recon- 
sideration of the disallowed portion (the major portion previously 
having been allowed), the correspondence of record indicates the dis- 
position of your Department to award back pay for the period of 
suspension and termination to the date of receipt of the letter offering 
reinstatement; and we shall proceed to settle the claim on that basis. 

As distinguished from section 6(b) of the act of August 24, 1912, 
as amended, supra, the 1950 act permits the crediting of annual and 
sick leave, up to statutory ceilings, for periods of suspension or 
termination for which back pay is allowable. 31 Comp. Gen. 58 and 
35 id. 121, supra; 38 id. 249. Consequently, your Department may 
credit annual and sick leave to the affected employees in conformity 
with those decisions. 

Since the back pay formulas under the 1912 act, as amended, and 
the 1950 act are in substance the same, no adjustment of compensation 
will be required in those cases in which back pay has already been 
allowed under the 1912 act, as amended. 


[B-139835] 


Expert Witnesses—Courts-Martial—Services Prior to the 
Trial—Per Diem Fee 


A psychiatrist employed as an expert witness incident to a general court-martial 
who prior to the trial interviews the family and friends of the accused, consults 
with counsel, reviews the clinical, pretrial and military records to appraise the 
mental condition of the accused may have such services regarded as incident to 
and preparatery for testimony as an expert witness and within the meaning of 
the employment contract which provides fees at $100 per diem while performing 
in a professional capacity and as a witness; and the psychiatrist is entitled to 
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the rate of $100 per day for each day any service is performed in a professional 
capacity subject to the maximum limitation of $1,500 fixed in the employment 
contract. 

To Lieutenant Colonel S. Gaddis, Department of the Army, July 


23, 1959: 


Your letter of May 20, 1959, transmitted here by Chief Field Divi- 
sion, Office of the Chief of Finance, reference FINXE-A 248.7, re- 
quests our decision whether under the facts and circumstances herein- 
after set forth payment of a voucher transmitted therewith in favor 
of Dr. David H. Wilson is authorized. 

Dr. Wilson was employed as an expert witness in connection with 
the general court-martial of Sp-4 William G. Tefft. The letter of the 
Chief Korean Military Advisory Group, Seoul, Korea, covering the 
employment of Dr. Wilson reads in part as follows: 

1. Upon representation of George T. David, Esq., individual defense counsel 
for Specialist Four William G. Tefft, that you are available and will accept, the 
Chief KMAG, authorizes your employment as expert to examine and make psy- 
chiatric evaluation of Specialist Four William G. Tefft and to testify as to your 
findings and opinion at his pending trial by General Court-Martial firmly sched- 
uled for 1 December 1958, at Taejon, Korea. 

2. Your fees have been fixed by Chief, KMAG at $100 per day while perform- 
ing in your professional capacity and-as a witness and further, your total pro- 
fessional and witness fees are not to exceed $1,500. * * * 

Under the agreement Dr. Wilson was paid fees totaling $919.50. He 
now claims additional fees of $100 each “while performing in my pro- 
fessional capacity” on November 12, 15, 17, 24, 25, 26, 27, and 28. 
While the amount appearing on the voucher itself is only $400—ap- 
parently computed upon the basis of total hours worked divided by 
eight—it appears from Dr. Wilson’s letter of February 20, 1959, that 
he signed the voucher form in blank and that the amount claimed 
thereon was filled in by administrative officials who determined he 
would be entitled to no more than $400 based upon the hours worked. 
Hence, the $400 figure is not viewed as limiting the amount allowable 
to Dr. Wilson if he otherwise is entitled to a greater amount. 

The authority for employment of expert witnesses in connection 
with court-martial proceedings is contained in section 116 of Manual 
for Courts-Martial, United States, 1951, which was promulgated by 
the President by Executive Order No. 10214, February 8, 1951. Sec- 
tion 116 is as follows: 

EMPLOYMENT OF EXPERTS.—When the employment of an expert is neces- 
sary during a trial by court-martial, the trial counsel, in advance of the employ- 
ment, will, on the order or permission of the court, request the convening au- 
thority to authorize such employment and to fix the limit of compensation to be 
paid the expert. The request should, if practicable, state the compensation that 
is recommended by the prosecution and the defense. Where in advance of trial 
the prosecution or the defense knows that the employment of an expert will be 


necessary, application should be made to the convening authority for permission 
to employ the expert, stating the necessity therefor and the probable cost. In 
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the absence of such previous authorization, no fees, other than ordinary witness 
fees, may be paid for the employment of an individual as an expert witness. 


The services rendered by Dr. Wilson on November 12, 15, 17, 24, 25, 
26, 27, and 28, consisted of interviews with the family and the fiancee 
of the accused, consultation with counsel concerning the psychiatric 
matters involved and review of the clinical records, pretrial investiga- 
tion and military records pertaining to the accused. The services ren- 
dered by Dr. Wilson on the days enumerated apparently were neces- 
sary to enable him to make an informed appraisal of the mental 
condition of the accused and reasonably may be regarded as having 
been incident to and preparatory for his testimony as an expert wit- 
ness in the court-martial proceedings. In view thereof there appears 
little question but that such services were rendered by Dr. Wilson 
while performing in his “professional capacity,” and we conclude 
that he is entitled to pay therefor. See 11 Comp. Gen, 504. 

Moreover, we are of the view that the fee payable to Dr. Wilson for 
each day of service is the same regardless of the duration of his service 
on any such day. Compare 27 Comp. Gen. 776, involving experts ap- 
pointed for temporary periods under the authority of section 15 of 
the Administrative Expenses Act of 1946, 60 Stat. 810, 5 U.S.C. 55a. 
In that decision we concluded : 


* * * Accordingly, such employees, if employed on a per diem basis, are en- 
titled, for each day of service, to the per diem rate prescribed in their contracts 
of employment regardless of the total number of hours worked or their daily rate 
of compensation. * * * 


Compare also 28 Comp. Gen. 211; id. 328, 331. We feel that the 
principle enunciated in those decisions has equal application in Dr. 
Wilson’s case and that he, therefore, is entitled to compensation at 
the rate of $100 for each day he performed any service in his profes- 
sional capacity for which he has not already been reimbursed except 
that in no event may the aggregate payments made in connection with 
his employment as an expert witness in the 7 efft case exceed the maxi- 
mum limitation of $1,500. The voucher, which is returned herewith, 
should be revised in accordance with the foregoing and payment 
should be made thereon. 


[B-139999] 


Travel Expenses—Persons Serving Without Compensa- 
tion—State Government Members of the Commission on 
International Rules of Judicial Procedure 


Notwithstanding that the act of September 2; 1958, which authorized the estab- 
lishment of the Commission on International Rules of Judicial Procedure, does 
not contain any provision for payment of travel, subsistence and other necessary 
expenses for the two State government commission members but does contain 
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provision for such expenses as are authorized by section 5 of the Administrative 
Expenses Act of 1946, 5 U.S.C. 73b—-2, for members of the Advisory Committee 
appointed under the 1958 act, it does not follow that payment of travel expenses 
to the two State government members must be denied; therefore, in view of the 
fact that the use of section 5, 5 U.S.C. 73b-2, for persons serving without com- 
pensation does not require other affirmative statutory authority, the two State 
government members may be considered as persons serving without compensation 
for payment of travel expenses. 

To the Staff Director, Commission on International Rules of Judicial 


Procedure, July 27, 1959: 


This is in response to your letter of June 22, 1959, with enclosure, 
acknowledged July 13, requesting our decision as to whether two 
members (Presidential appointees) of the Commission on Inter- 
national Rules of Judicial Procedure, who also are officials of a State 
government, are entitled to reimbursement for travel, subsistence, and 
other necessary expenses incurred by them in the performance of their 
official duties. You say that bills for travel expenses have been sub- 
mitted by state members of the Commission. 

The question presented concerns the provisions of the act of Sep- 
tember 2, 1958 (Public Law 85-906), 72 Stat. 1743, which established 


the Commission. Subsections (a) and (e) of section 3 of the act read 
as follows: 


(a) The Commission shall consist of nine members. The President shall ap- 
point five members, three of whom shall be public members and two of whom 
shall be officials of State government whose positions give them knowledge of 
judicial and quasi-judicial procedures in the States. The Secretary of State 
shall appoint two representatives of the Department of State and the Attorney 
General shall appoint two representatives of the Department of Justice. The 
Commssion shall elect a Chairman from among its members. 

* ~ * * ” * £ 


(e) The public members of the Commission shall each receive $50 per diem 
when engaged in the actual performance of duties vested in the Commission, plus 
reimbursement for travel, subsistence, and other expenses incurred by them in 
the performance of such duties. 

The act specifically provides in subsection 3(d) that the four 
Commission members who are officers or employees of the United 
States appointed by the Secretary of State and the Attorney Gen- 
eral “shall serve without compensation in addition to that received 
for their services in the Government.” Provision is made, also, in 
section 5 of the act for a fifteen member Advisory Committee to 
advise and consult with the Commission. Advisory Committee 
members are to be appointed by the Commission from among lawyers, 
judges of Federal and State courts, and other persons competent 
to provide advice for the Commission, are to receive no compensa- 
tion and shall not be deemed to be officers or employees of the United 
States by virtue of such service. Members of the Advisory Com- 
mittee, other than officers or ‘employees of the United States, are 
entitled under the specific terms of the act to travel and subsistence 
expenses as authorized by section 5 of the Administrative Expenses 
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Act of 1946, as amended, 5 U.S.C. 73b-2, for persons serving without 
compensation. 

As you point out in your letter the language of the act contains no 
provision express or implied which authorizes payment to the two 
State government Commission members for travel, subsistence, and 
other necessary expenses they incur in performing official duties for 
the Commission. Moreover, we find nothing in the legislative history 
of the act from which to conclude that Commission members of a 
State government are entitled to be reimbursed for the costs above- 
mentioned. Consequently, our view is that the Congress, in author- 
izing only public members to receive compensation and reimburse- 
ment for travel, subsistence, and other expenses, in section 3(e) of 
the act did not intend to authorize similar payments to nonpublic 
Commission members, whether officials of the Federal or a State 
government. 

Section 5 of the Administrative Expenses Act of 1946, 5 U.S.C. 
73b-2 provides, in pertinent part as follows: 

* * * persons serving without compensation or at $1 per annum may be 
allowed, while away from their homes or regular places of business, transpor- 
tation in accordance with said regulations and section 73a of this title, and 
not to exceed $15 per diem within the limits of the continental United States 
and beyond such limits, not to exceed the rates of per diem established by the 
Director of the Bureau of the Budget pursuant to section 836 of this title in 
lieu of subsistence en route and at place of such service or employment unless 
a higher rate is specifically provided in an appropriation or other Act: And 
provided further, That where due to the unusual circumstances of a travel 
assignment within the limits of the continental United States such maximum 
per diem allowance would be much less than the amount required to meet the 
actual and necessary expenses of the trip, the heads of departments and estab- 
lishments may, in accordance with regulations promulgated by the Director, 
Bureau of the Budget, pursuant to section 840 of this title prescribe conditions 
under which reimbursement for such expenses may be authorized on an actual 
expense basis not to exceed a maximum amount to be specified in the travel 
authorization, but in any event not to exceed $25 for each day in travel status. 

While the Commission’s organic act specifically authorizes the use 
of section 5 for members of the Advisory Committee and is silent 
regarding its application to the State government members, we do 
not view that fact as requiring the conclusion that said section is 
not available to the members in the latter category. Affirmative 
provision for the use of section 5 is not necessary for persons other- 
wise within its scope. Moreover, we find nothing in the legislative 
history of Public Law 85-906 showing a congressional intent to deny 
the use of Federal funds for State government members traveling 
on business of the Commission. We concur in the opinion set forth 
in the memorandum, transmitted with your letter, prepared in the 
Office of Legal Counsel, Department of Justice—to which Depart- 
ment the Commission is attached for administrative purposes—that 
the State government members reasonably may be held to be within 
the purview of the term “persons serving without compensation”, as 
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that term is used in said statute. Therefore, if otherwise appro- 
priate, the State government members of the Commission may be 
allowed travel expenses in accordance with the provisions of section 


5, quoted above. 
Your question is answered accordingly. 


[B-140074] 


Civilian Personnel—Training—Legal Courses—Defense 


Department Appropriation Prohibition 


While the training of qualified attorneys employed in the Department of Defense 
in specialized legal subjects relating to their official duties, such as courses in 
Government contracts and in trial techniques, constitutes legal training, such 
training does not constitute “training in a legal profession,” which is prohibited 
by section 618 of the Department of Defense Appropriation Act, 1959, 72 Stat. 
727, and, in view of the specific availability of appropriations for training of 
civilian employees when approved by the Secretary of one of the military depart- 
ments, such legal training contracts will not be objected to when approved. 


While the prohibition in section 618 of the Department of Defense Appropria- 
tion Act, 1959, 72 Stat. 727, against the use of funds for training in any legal 


profession is intended primarily to preclude the training of individuals at Gov- 


ernment expense for the purpose of obtaining law degrees and qualifying as at- 


torneys, it cannot be construed to apply only to undergraduate law courses 
leading to a degree or to exclude graduate courses; therefore, each case must 
be considered on its own merits. 


To the Secretary of the Army, July 29, 1959: 


On June 26, 1959, Mr. Franklin L. Orth, Deputy Assistant Secretary 


of the Army, requested our decision as to whether certain law courses 
for civilian employees constitute courses for training within the pro- 


hibition of section 618, Department of Defense Appropriation Act, 


1959, 72 Stat. 727. 


Section 618 provides that : 


None of the funds provided in this Act shall be available for training in any 
legal profession nor for the payment of tuition for training in such profession: 


Provided, That this limitation shall not apply to the off-duty training of military 
personnel as prescribed by section 628 of this Act. 


Your department’s doubt in the matter concerns whether attendance 
at courses offered as part of the regular curriculum of a law school is 
prohibited by the statute when the employee involved is a qualified at- 


torney and the training is primarily in the interests of the Govern- 
ment rather than for the benefit of the employee. Specifically, our 


decision is requested as to whether three contracts, described below, 
may be approved—it being stated that travel and transportation costs 
are not involved and attendance at courses is outside regular duty 


hours. 


1. Contract with the George Washington University for a full academic semes- 
ter for the training in government contracts of two General Attorneys, GS-15 
and GS-13. The course is listed in the George Washington University Catalog 
1958-1959, on page 349 as “431 Government Contracts I.” This is a graduate 
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course involving attendance at a series of 17 two-hour lectures on a specialized 
legal topic related to the official duties of the two attorneys. 

2. A contract with George Washington University for two full academic se- 
mesters for training in government contracts of one Attorney-Advisor (General) : 
GS-12. The courses as listed in the catalog are “431 Government Contracts I” 
during the first semester, and “432 Government Contracts II” for the second 
semester, with each semester composed of 17 two-hour lectures. 

8. A contract with the Practicing Law Institute, 20 Vesey Street, New York, 
New York, for training in trial techniques of 2 Attorney-Advisors (General), 
GS-11 and GS-12. The course consists of demonstration, lectures, and panel 
discussions. It develops mastery of the trial lawyer’s methods and skills and 
covers practical suggestions and illustrations of techniques, strategy, and 


tactics in trial of cases, Attendance at the course is intended to accelerate 
training of Government trial attorneys so they are as thoroughly equipped as 


possible to represent the Government in hearings before the Corps of Engineers 
Claims and Appeal Board. The course consists of 30 classroom hours for each 
attorney. 


In the event our decision is that these contracts may be approved, 
a second question is raised, nameby, “does the phrase ‘training in any 


legal profession’ appearing in the act apply only to undergraduate 
courses leading to a degree and qualification as an attorney ?” 

The current prohibition against training in any legal profession by 
the military establishments may be traced back to section 636 of the 


Department of Defense Appropriation Act, 1953, Public Law 488, 66 
Stat. 537. A review of the legislative history of that act discloses 


that the phrase “training in any legal profession” was intended pri- 
marily to cover the pursuit of degrees in law, that is, the training of 


individuals for the purpose of qualifying them as lawyers, Section 
637 of House of Representatives bill No. 7391, 82d Congress, 2d 


Session, which was enacted as Public Law 488, prohibited training 
in both any legal or business profession. This section was stricken 
by a committee amendment because of the inclusion of training in 


any business profession within the prohibition. The following ex- 


cerpts from the Senate discussion of section 637, recorded in 98 Cong. 
Rec. 8583 (1952), clearly show the intended purpose of prohibiting 
the training of individuals for the purpose of qualifying them as 


lawyers: 


Mr. Monroney. * * * I realize that the language of the section adopted 
by the House was entirely too restrictive, but I hope that the conferees, because 
the House provision is stricken out, will not give carte blanche to the armed 
services to send to law school for another period of 3 years many officers who 
have completed 4 years at West Point or Annapolis and have become military 


Officers. * * * 


I hope that the conferees will agree upon a provision of some kind which 
will help restrict the sending of officers to law schools. * * * To summon a 
Reserve officer from his home and perhaps from his private law practice, and 
send him to serve in Korea, while Regular commissioned officers are attending 
civilian law school at Government expense for the purpose of obtaining law 
degrees, does not make very good sense to me. 

Mr. O’Manoney, * * * In striking out this House provision, we did so in 
the belief that it would be necessary in conference to work out a more reason- 
able prohibition. It is altogether wrong that line officers should be sent 
to law school for 4 years, and then sent back to the line. It is altogether 


unreasonable that, with the large number of Regular officers already trained 
in law and serving in the line, more should be trained. * * * 
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It was in this context that the prohibition against training in any 
legal profession was restored and became section 636 of the Depart- 
ment of Defense Appropriation Act, 1953. There is no indication 
in the legislative histories of any of the acts containing such prohibi- 
tion that the prohibition was intended to apply to qualified attorneys 
enrolled in courses offering training in specialized subjects relating 
to their official duties. That such courses might be part of the regular 
curriculum of a law school would not appear to be controlling. 

Section 603 of the Department of Defense Appropriation Act, 
1959, 72 Stat. 723, provides in pertinent part: 

Appropriations contained in this Act shall be available for * * * all necessary 
expenses at the seat of government of the United States of America or else 
where, in connection with (1) instruction and training, including tuition, 
specifically approved by the Secretary of the department concerned and not 
otherwise provided for, of civilian employees, * * * 

While training under the contracts in question would constitute 
legal training, such training of qualified attorneys would not, in our 
opinion, involve training in a legal profession as contemplated by the 
statute, and in view of the authority contained in section 603, our 
Office would not be required to object to your approving these 
contracts. 

Concerning the second question raised, we cannot categorically 
state that the phrase “training in any legal profession” applies only 
to undergraduate law courses leading to a degree and qualification 
as an attorney. Each case must be considered on its own merits. 
While the prohibition is intended primarily to preclude financing 
by the Government of law degrees for individuals and courses at- 
tended by qualified attorneys would not normally be included therein, 
that is not to say that training on a higher level would be auto- 
matically exempted from the prohibition. For example, enrollment 
of an attorney in a course of instruction for the sole purpose of his 
obtaining a Master of Laws degree might be considered training in 
a legal profession precluded by the statute. 

Your questions are answered accordingly. 


[B-140154] 


Contracts—Specifications—Failure to Furnish Something 
Required—Bid Bond Predating Bid 


A bid bond which contains the wrong date of the bid and shows the date the 
bond was executed as prior in time to the date of the bid, contrary to the 
instructions on the bid bond form, but which is identifiable with the only 
invitation outstanding for the particular procurement is enforceable by the 
Government against the surety and, therefore, such a technically defective 
bond does not make the bid nonresponsive to the invitation, 
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To Powell, Dorsey, Blum & White, July 29, 1959: 


We refer again to your letter of July 8, 1959, protesting on behalf 
of Ampex Corporation the possible award to any other bidder of a 
contract under Bureau of the Census invitation for bids No. 5921, 
issued June 15, 1959. 

The invitation solicited bids on a quantity of 5,000 reels of magnetic 
instrumentation tape. Paragraph V of the invitation requires the 
submission of samples with each bid and provides that failure to 
furnish a sample within the time stated, or failure of the sample to 
conform to the specifications or other requirements, will result in 
rejection of the bid. Paragraph VIII of the invitation provides: 


Bidders will be required to furnish with their bid, a bid bond on the enclosed 
Standard Form No. 24 in the amount of 10% of their bid. 

By telegram of July 2, 1959, the specifications were modified to require 
that the reels have flanges with edges flared outward. 

Bids were opened on July 6, as scheduled in the invitation. The 
contracting officer has determined that the low bid should be rejected 
in accordance with the provisions of paragraph V because the sam- 
ples submitted therewith did not conform to the specifications. The 
second low bid was submitted by the Minnesota Mining & Manu- 
facturing Company. The third low bid was submitted by Ampex. 

In the letter of July 8 the following is set out as the basis for your 
contention that the second low bid should be rejected: 

Careful examination by our Mr. Buchanan of the bid of Minnesota Mining, 
the next low bidder, discloses that their certificate of bid bond at the upper 
right hand corner of the comparable page to that clipped in Ampex’s attached 
bid bond, carried the date June 22, 1959. Three lines below, where it is entitled 
“Date of Bid,” the date is carried as June 26th. On the face of their bid, at 
about the middle of the page, where it states ‘Date of Bid,” it carried the date 
July 2d. Your attention is respectfully called to the last line of the back 
page of the bid bond, which states: “7. The date of this bond must not be 
prior to the date of the instrument in connection with which it is given.” 

The weight of authority has built up compellingly that such a variance is 
material and necessitates invalidation of the bid bond, and hence we would 
respectfully request that this bid be rejected. 

In our decision at 38 Comp. Gen. 532, we held that noncompliance 
with a requirement in an invitation that a bid bond or other bid 
security be submitted with the bid will be held to require rejection of 
the bid as nonresponsive. In view of the language of paragraph VIII 
of the invitation quoted above, it would appear that the stated prin- 
ciple is properly for application in this case. 

As indicated in your letter, the bond submitted with the bid of 
Minnesota Mining contains the wrong date of bid (June 25 instead of 
July 2) and shows the date the bond was executed as prior in time 
to the date of the bid, contrary to paragraph 7 of the instructions on 
the reserve side of the bid bond form. The bid to which it pertains 
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is described on the bid bond as one to “furnish magnetic recording 
tape to the Bureau of Census.” 

The purpose of our decision at 88 Comp. Gen. 532, which we be- 
lieve to be clear from the language contained therein, is to preclude 
the consideration for award of a bid which is not accompanied by a 
valid bid bond in the amount required, upon which the Government 
would have recourse against the surety in the event the bidder fails to 
go forward with faithful performance of the contract. The question 
here presented, therefore, is whether the bid bond submitted by Min- 
nesota Mining could be enforced against the surety in the event award 
was made to Minnesota Mining and that firm refused to proceed 
further with performance. 

The surety on the Minnesota Mining bond is a paid or commercial 
surety. With respect to the obligations of such a surety the following 
is quoted from 50 Am. Jur. Suretyship, section 155 (page 1004) : 


If the character and extent of the surety’s liability are ascertainable from 
an inspection of the whole instrument, no merely technical defects will be 
allowed to stand in the way of its enforcement. * * * Even though the form 
of a surety’s bond is expressly prescribed by statute, the surety may not defend 
on the ground that there was a failure to conform with the statutory require- 
ments, if there was a substantial compliance therewith and if there is no 
prejudicial variation. * * * 


More specifically to the point it has been held that a bond which 
is erroneously dated or bears no date at all is not thereby rendered 
invalid if it complies with the other essentials necessary to give it a 
legal and binding effect. /n re Moffitt’s Estate, 75 A. 2d. 698. 

It is our understanding that at the time of bid submission there 
was only one invitation outstanding for the procurement of magnetic 
recording tape by the Bureau of the Census. Therefore, it does not 
appear that there could arise any confusion as to the bid covered by 
the bid bond. In view of the authority cited above, and notwithstand- 
ing the provisions of paragraph 7 on the reverse side of the bid bond 
form, it appears that the bond submitted with the Minnesota Mining 
bid is enforceable by the Government against the surety. Accord- 
ingly, it does not appear that there has been presented a sufficient 
basis upon which to conclude that the Minnesota Mining bid should 
not be considered for award. 


[B-139639] 


Contracts—Failure to Submit Information—Bidder’s Re- 
sponsibility Determination 


The failure of a bidder to submit preliminary financing data with his bid for 
a Capehart housing construction project under an invitation which did not 
specify that the bidder obtain advance financing commitments, but did indicate 
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that the financing was to be arranged after bid opening and the issuance of a 
letter of acceptability, was a defect which did not go to the substance of the bid 
but was a defect which could be waived by the contracting officer because the 
information was solely for the benefit of the Government in the determination 
of the responsibility of bidders, and such a determination may be made on 
the basis of information elicited after bid opening as well as on the basis of 
information submitted with the bid. 


To Dillon and Dillon, July 31, 1959: 


Reference is made to your letter of May 14, 1959, and subsequent 
correspondence, protesting on behalf of the J. W. Bateson Company, 
Inc., the award of a contract to any bidder other than itself under 
invitation for bids No. ENG—23-028-59-61, as amended, issued on 
April 23, 1959, for the construction of 700 Capehart housing units 
at Fort Leonard Wood, Missouri. 

Bids received in response to the invitation were opened on May 7, 
1959. The bid which provided the maximum usable construction at 
a cost not to exceed $11,213,592 was submitted by the D & L Construc- 
tion Company & Associates (D & L).in the amount of $11,210,000 
which permitted an award of the basic bid plus certain additives. 
The next most favorable bid was that of J. W. Bateson Company, 
Inc. (Bateson), in the amount of $11,211,000, and the third low bid 
was submitted by the T. C. Bateson Construction Company, Inc. It 
was, therefore, announced at the bid opening that D & L was the 
apparent low bidder. The U. S. Army Engineer District, Kansas 
City, Missouri, advised D & L and Bateson that the three lowest bid- 
ders would receive telegrams requesting that they furnish documents 
and data required by paragraphs 7 and 33 of the invitation as well as 
information as to the source of financing required by paragraph 4. 
Paragraphs 7 and 33 required that certain information relating to 
experience, financing, organization, etc., be furnished by each of the 
three lowest bidders. Paragraph 4 provided, in part, that: 


* * * Bidders are particularly cautioned as to the complex nature of the 

project financing. Federal National Mortgage Association funds are not avail- 
able, and private financing must be obtained by the bidder for both interim 
and long term loans. Each bidder shall indicate in writing, with the bid, the 
source of his financing for both interim and long term loans and show evidence 
of his ability to complete all administrative and financial arrangements for 
a contract closing -within 28 days after issuance of the Letter of Accept- 
ability. * * * 
That paragraph further provided that issuance of the Letter of 
Acceptability is not an acceptance of the bid, but rather, obligates 
the selected bidder to take necessary steps for closing within 28 days, 
and if he does so, the bid will be accepted at closing. 


By telegram dated May 8, 1959, J. Maxwell Pringle & Company, 
Inc., advised the District Engineers that it was prepared to provide 
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D & L interim and long term financing on this project. Since D& L 
did not submit in writing with its bid a statement of the source of 
its financing, the District Engineer on May 8, 1959, determined that 
the bid of D & L was nonresponsive. The District Engineer fur- 
ther determined that the letter from Bateson indicating the source 
of financing and attaching a list of Capehart projects awarded to it 
met the requirements of paragraph 4. Thereupon, D & L protested 
against any award to Bateson. 

It is reported that the instant invitation was the second invitation 
covering the Fort Leonard Wood project. The first invitation, 
opened on April 1, 1959, contained the identical paragraph 4. Of 
the five bids received one quoted a base bid price above the statutory 
maximum, and none of the other four bidders, including D & L and 
Bateson, furnished with their bids any indication of its source of 
financing. A dispute arose as to the method of determining which 
bidder, D & L or Bateson, offered the maximum usable construc- 
tion. Each of the three low bidders was requested to furnish the 
source of its financing but it is reported that no bidder was advised, 
or any implication made, that its bid was unacceptable because of its 
failure to furnish with its bid the information required by paragraph 
4 of the invitation. D & L furnished the name of the Pringle Com- 
pany as its source of financing, which company although not the 
actual source of funds, agreed to obtain the funds for D & L. This 
information was satisfactory to the District Engineer as being in 
compliance with paragraph 4. While Bateson was reluctant to indi- 
cate its source of financing prior to receipt of a Letter of Acceptabil- 
ity, the District Engineer required that such information be furnished 
as a prerequisite to consideration of its bid. 

The bids of both D & L and Bateson were administratively con- 
sidered as responsive even though the source of financing was not 
submitted initially with their bids. Hence, the only matter remain- 
ing for determination was which bidder was entitled to award, and 
such determination did not relate to the source of financing. The 
Chief of Engineers determined that the invitation did not clearly 
express the basis for determining the lowest bidder and, therefore, 
directed that all bids be rejected and the project readvertised. 

The project was readvertised by Addendum No, 4 but no change 
was made in paragraph 4 other than to change the number of days 
allowed for closing. 

It is your contention that the failure of D & L to furnish the infor- 
mation under paragraph 4 was a substantial deviation prejudicial 
to the rights of other bidders; that consequently its low bid was not 
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responsive; and that award should be made to the lowest responsible 
bidder, the Bateson Company. In that connection, it is pointed out 
that the information required by paragraph 4 affected the price which 
prospective bidders could submit under the invitation; that it re- 
quired bidders to make arrangements for financing prior to submit- 
ting bids; and that a bidder who ignores the requirement is free after 
bid opening to shop for financing thereby gaining a monetary advan- 
tage over other bidders. You further point out that, in complying 
with paragraph 4, Bateson was forced to increase its bid price 
by about $28,000 which represented the going rate of brokers’ 
commissions for arranging financing. 

The term “eligible bidder” as used in 42 U.S.C. 1594(a) is defined 
in subsection (b) as meaning “a person, partnership, firm, or corpora- 
tion determined by the Secretary after consultation with the Com- 
missioner (1) to be qualified by experience and financial responsibil- 
ity to construct housing of the type described in subsection (a) of 
this section, and (2) to have submitted the lowest acceptable bid.” 

The question for consideration here is whether, under the terms 
of the invitation, the failure of a bidder to submit with its bid infor- 
mation regarding the source of its financing may be waived by the 
Government as an informality and the bid evaluated on the basis of 
such information submitted after the opening of bids. The invita- 
tion for bids read as a whole imposes additional requirements after 
the submission and opening of bids on the three lowest bidders to 
furnish information and data respecting its organization, experience 
in constructing housing of the type called for, evidence of financial 
responsibility, evidence that bonds can be obtained, and affidavits of 
participation with respect to itself or a general contractor. More- 
over, the invitation contemplates an “award” to the eligible builder 
provided it meets the requisites of the Letter of Acceptability, includ- 
ing arrangements for the financing of the total cost of the project. 
The invitation envisages a most complex and unique procedure before 
an eligible builder is finally awarded the contract. The eligible 
builder to whom a Letter of Acceptability is issued must take the 
following actions—acceptable to the Government—before the housing 
contract is executed. 

1. A corporation called the “mortgagor-builder” must be organ- 
ized; 

2. Financing for the total cost of the project, including profit, must 
be arranged through a building loan agreement between the mort- 
gagor-builder and a mortgagee lender; 
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3. Require the mortgagee to obtain FHA mortgage insurance and 
take all necessary action to obtain an FHA commitment for insurance 
during and after construction ; and 

4. Execute a lease of the project site to the mortgagor-builder. 

Thereafter, a tripartite contract which defines the rights and obli- 
gations of the Government, the eligible builder and the mortgagor- 
builder is executed. Hence, it will be seen that the financial arrange- 
ments and commitments are conditions precedent to “award” as dis- 
tinguished from the issuance of a Letter of Acceptability. The in- 
formation required by paragraph 4 is solely for the benefit of the Gov- 
ernment and forms a basis for determining, prior to the issuance of 
the Letter of Acceptability, that an eligible bidder will be able to 
complete the financing arrangements and effect a closing within the 
time specified in the invitation for bids. The paragraph does not 
specify that bidders obtain advance commitments for their financing. 
On the contrary, paragraph 1 of the invitation clearly indicates that 
financing was to be arranged for after the bid opening and the 
issuance of the Letter of Acceptability. Basically this paragraph is 
for the purpose of enabling the Government to determine the bidders’ 
responsibility. It has been recognized that the contracting agency 
has the duty of determining whether a particular bidder is a responsi- 
ble bidder and it is to facilitate that determination that provisions 
such as the one here involved are included in the invitation for bids. 
Obviously, the determination may be made on the basis of information 
and data elicited after bids are opened as well as on the basis of 
information and data submitted with the bid. We do not agree that, 
in this particular case, the failure to furnish such preliminary 
financial information went to the substance of the bid so as to render 
it legally defective and subject to rejection. In the circumstances, 
we think it proper to conclude that the failure so to furnish was an 
informality which may be waived under paragraph 3 of the invita- 
tion. That this is true is clearly evidenced by the very character of 
the project undertaken by issuing the invitation and by providing 
procedures therein for the determination of the eligible builder. 


Accordingly, no legal basis is apparent to question the administra- 
tive action taken in this matter. 
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Transportation—Tariff Construction—Rules and Regula- 
tions—Routing Instructions 


Under a basic freight tariff referring to the use of lower maximum rates in a 
transcontinental tariff which specifies that before the rates may be applied the 
“rules and regulations” in the tariff must be observed, such rules and regulations 
are construed to be separate and distinct from the routing instructions and not 
to be regarded as including routing instructions; therefore, the use of the rout- 
ing provisions in the basic tariff and the lower maximum transcontinental rates 
were properly applied in the computation of freight charges for a Government 
shipment. 


To the Louisville and Nashville Railroad Company, August 3, 1959: 


Reference is made to your letter written under file No. 1-11798, with 
memorandum attached, in which you request a review of the settle- 
ment of February 11, 1958 (claim No. TK 597465), which disallowed 
your claim on supplemental bill No. 3548-32A for an additional 
allowance of $439.70. 

Your claim involves an Army shipment of 548 boxes of ammuni- 
tion for cannon with explosive projectiles, weighing 63,568 pounds, 
which was transported from Panhandle, Nebraska, to Theodore, 
Alabama, under Government bill of lading WV-9438944. The goods 
were tendered to the origin carrier, the Chicago, Burlington & 
Quincy Railroad Company, on December 8, 1951, and the goods were 
received in Theodore, Alabama, on December 19, 1951. The routing 
on the bill of lading was “CB&Q—NC&STL—L&N.” 

On the date of movement, class rates which applied between Pan- 
handle, Nebraska, and Theodore, Alabama, via the bill of lading 
route, were published in Western Trunk Line Tariff No. 385, I.C.C. 
No. A-3020. Item 10-L in supplement 246 to Tariff No. 385 is cap- 
tioned “Application of Maximum Rates” and lists various Western 
stations, including Panhandle, and various Southern stations, includ- 
ing Theodore. Item 10-L makes reference to item 11, and item 11-K, 
in supplement 199 to Tariff No. 385, under Note A, reads, in perti- 
nent part: 

Apply rates (class or commodity) named in tariffs, specified in Note B, 
shown below * * * from * * * the following points, when the charges accru- 


ing under such rates are lower than the charges accruing under the rates 
named in this tariff on the same commodity * * * 


Note B in item 11-K lists a number of tariffs, one of which is 
Trans-Continental Freight Bureau East-Bound Tariff No. 2-R, I.C.C. 
No. 1547. This tariff is shown in Note B—for the purpose of maxi- 
mum rate application—as naming rates “From La Grande, Ore., or 
Spokane, Wash.” 

Note C in item 11-K provides as follows: 

In the application of the maximum rates provided for by this item, the 


rules and regulations as provided or referred to in the tariffs specified in 
Note B above, must be fully observed. 
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Thus, Western Trunk Line Tariff No. 385 publishes joint through 
class rates from Panhandle, Nebraska, to Theodore, Alabama, but 
provides that if the rates published in Trans-Continental Tariff No. 
2-R produce a lower charge on the same commodity from the speci- 
fied points to the destination of the shipment, the lower rates in 
Tariff No. 2-R will apply. However, Note C in item 11-K of supple- 
ment 199 to Tariff No. 385 provides that in applying the maximum 
rate published in Tariff No. 2-R the “rules and regulations” in Tariff 
No. 2-R must be observed. You contend that the term “rules and 
regulations” includes “Routing Instructions,’ while the contention 


of our Office is to the contrary. 

The index on page 2 of Western Trunk Line Tariff No. 385 lists 
“Routing Instructions” and “Rules and Regulations” as entirely 
separate and distinct subjects, the former being found on pages “336 


to 344,” and the latter on pages “205 and 206.” In a similar manner, 


Trans-Continental Tariff No. 2-R lists “Routing Instructions” on 
page 863, and “Rules, General,” and “Rules, Special,” as starting at 
pages 146 and 148, respectively. In Tariff No. 2-R, certain “Regula- 
tions” are shown as a subordinate item under the “Rules.” This 
seems to be a strong indication that the “Rules and Regulations” and 
the “Routing Instructions” are regarded as separate and distinct 
subjects in tariff publishing circles. Also for consideration are the 
rules and regulations of the Interstate Commerce Commission, as 
published in the Code of Federal Regulations. 

Section 141.0(a) of Chapter I, Title 49 of the Code of Federal 
Regulations reads: 


General provisions; definitions—(a) Conformation to rules; reissue. All 
tariffs filed on or after October 1, 1928, except as otherwise provided in this 
part or unless otherwise authorized by special permission of the Commission, 
must conform to the rules in this part. * * * 


Section 141.4 of Chapter I, Title 49 of the Code of Federal Regu- 
lations reads in pertinent part: 


Content of tariffs. Tariffs shall contain in the order named: 

(a) Table of contents. * * * 

(b) Names of participating carriers. * * * 

(c) Index of commodities. * * * 

(d) Index of stations. * * * 

(e) [Reserved] 

(f) List of exceptions. * * * 

(g) Explanatory statements. * * * 

(h) Rules governing the tariffs. (1) Rules and regulations which gov- 
ern the tariff, the title of the subject of each rule or regulation to be shown 
in distinctive type. Under this head all of the rules, regulations, or condi- 
tions which in any way affect the rates named in the tariff shall be entered, 
except as otherwise provided in this part. A special rule affecting a particu- 
lar item or rate must be specifically referred to in such item or in connec- 
tion with such rate. 

(i) Rates. * * * 

(j) State grouping. * * * 

(k) Routing. (1) Routing over which the rates apply, stated in such man- 
ner that such routes may be definitely ascertained. 

(1) [Reserved.] 

(m) Evpldnation of abbreviations and reference marks. * * * 
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An analysis of the above rules promulgated by the Interstate Com- 
merce Commission shows that no provision has been made to have 
the rules and regulations of a tariff embrace or include the routing, 
since they are shown as separate entities in Section 141.4, above. 
Also, Section 141.0(a) provides that all tariffs “must” conform to 
the rules in this part and Sections 141.4 (h)(i) and (k) (1) provide 
that tariffs “shall” contain “rules and regulations” and “routing.” 

Ordinarily, the words “shall” and “must” are considered manda- 
tory in nature. See 80 Corpus Juris Secundum 136. It seems to 
follow, therefore, that the rules and regulations of a tariff may not 
be embraced or included in the routing, since the Interstate Com- 
merce Commission rules provide that the “rules and regulations” 
must be shown in distinctive type and that the “routing” over which 
rates apply must be stated in such manner that such route may be 
definitely ascertained. 

In the memorandum attached to your request for review, you urge 
that the holding in the case of Charles llfeld Company v. Southern 
Pacific SS. Lines, 227 L.C.C. 291, should be followed in the present 
case. The Charles Ilfeld case involved a situation in which a basis 
for class and commodity rates from and to points in specified States, 
including Massachusetts and New Mexico, was provided in Agent 
Curlett’s Tariff, 1.C.C. No. A-254. This tariff provided that rates 
from Boston, Massachusetts, to Las Vegas, New Mexico, were to be 
constructed on the basis of a combination of rates through certain 
named junctions, subject to the rates to Deming, New Mexico, as 
maximum. Agent Curlett’s Tariff LC.C. No. A-254 also provided 
that in applying the maximum rates the “rules and regulations” in 
the tariffs publishing the maximum rates must be observed, and page 
103 of the same tariff, as amended, under the heading “Routing (See 
Note),” contained certain routing instructions as to which the Com- 
mission said (at page 294 of the cited report): “These routing pro- 
visions required that the routing restrictions provided in connection 
with the maximum rates to Deming must be observed to points sub- 
ject to the Deming rates as maxima, such as Las Vegas * * *.” Thus, 
the Commission held that the Deming rate, when applied as maxi- 
mum, was subject to the routing applicable thereto shown in the 
tariff publishing the rate to Deming, but the observance of this rout- 
ing was required because of a specific provision to that effect pub- 
lished under the heading of “Routing” in Agent Curlett’s Tariff 
I.C.C. No. A-254, and not because routing instructions were covered 
by the term “rules and regulations.” In other words, the routing 
shown in connection with the Deming rate was observed because the 


tariff which authorized the protection of the Deming rate as maxi- 
mum so provided under the heading of “Routing,” and by referring 
specifically to “routing restrictions,’ as such, rather than by con- 








70 DECISIONS OF THE COMPTROLLER GENERAL [39 


sidering routing or routing restrictions as being covered by the term 
“rules and regulations.” In this situation, the Charles lifeld case 
appears to support the Government’s contention in the present case, 
because Western Trunk Line Tariff No. 385 contains no such refer- 


ence as that referred to by the Commission at page 294 of the report 
of the cited case. 


Your memorandum also refers to the case of Field Bros. v. Atchi- 
son, Topeka and Santa Fe Railway Company, 234 I.C.C. 799, which 
you seek to distinguish. In that case, Agent Peel’s Tariff I.C.C. No. 
2606 published class and commodity rates from Chicago, Illinois, to 
Roaring Springs, Texas, and provided that the charges should not 
exceed those applicable on a like shipment “under the provisions 
(including the ‘Exceptions to General Application of Tariff’) of 
Transcontinental Freight Bureau tariffs * * * from the same points 
of origin to Deming, N. Mex.” No “Exceptions to General Applica- 
tion of Tariff” were found in the tariff publishing the rate to Deming 
which were pertinent in connection with the movement there under 
consideration, so the Commission held that the Deming rate applied. 
The Commission said that the reference in the tariff publishing the 
rates from Chicago to Roaring Springs provided, “in effect, for a 
basing rate; and for convenience the amount of the Deming rate is 
stated to be the amount of the basing rate. Thus it does not partake 
in the nature of an intermediate rule in that its application does not 
depend on the routing to the key point. Restrictions on the rate to 
Deming do not modify the application of the basing rate to Roaring 
Springs, to which the Deming rate applies as maximum.” 

Both the Charles Jifeld case and the Field Bros. case show that 
the contents of the tariff publishing the rate to Deming is imported 
into the tariff making reference thereto only to the extent to which 
it is referred to specifically, and if routing governing the rate to 
Deming is intended to be so imported it must be referred to as such, 
and not as a part of the tariff’s rules and regulations. 

In connection with the tariffs involved in the present case, it is 
noted that Imperial, Nebraska (No. 5945), Kearney, Nebraska (No. 
5800), and Huntley, Nebraska (No. 7455), are stations on the Chi- 
cago, Burlington and Quincy Railroad which appear to be at the 
end of a branch or spur track. All of these stations are shown in 
item 10-L of Western Trunk Line Tariff No. 385 as being subject to 
the maximum rate application, and item 11-K of the tariff shows the 
basis for determining the maximum rates to and from these points. 
However, while maximum rates are provided for application to and 
from these stations on “dead-end” spurs or branch lines, such maxi- 
mum rates apparently would be inapplicable in all circumstances if 
the maximum rates were subject to the routing provided therefor in 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 71 


Transcontinental Tariff No. 2-R, since that routing, presumably, 
would not provide specifically for the movement to the end of the 


spur track or branch line and the succeeding backhaul necessary to 
place the shipment again on the direct route. In this connection, it 
is noted that a through rate does not apply over a route involving a 
backhaul, in the absence of specific authority for such application. 
Port Huron Elevator, Inc. v. Port Huron and Detroit Railroad Co., 
280 L.C.C. 362; Peppard Seed Co. v. Louisville and Nashville R.R. 
Co., 248 I.C.C. 111, 113; J. G. Rogers v. New York Central R.R. Co., 
284 I.C.C. 118. The foregoing seems to constitute another reason 
for believing that the maximum rate, when applied under the terms 
of Tariff No. 385, was not intended to be governed by the routing in 
Tariff No. 2-R; otherwise, the carriers appear to have performed a 
vain act in publishing the maximum rate provisions for application 
from and to many of the points named in Tariff No. 385. 

In view of what has been said above, we conclude that the “routing 
instructions” in Transcontinental Freight Tariff No. 2-R, I.C.C. No. 
1547, are a separate and distinct entity, and are not a part of the 
“rules and regulations” of that tariff which are referred to in Note C 
of item 11-K in Western Trunk Line Tariff No. 385, LC.C. No. 
A-3020. 

Our settlement of February 11, 1958, claim No. TK-597465, is on 
a basis consistent with the conclusion stated above and, accordingly, 
the disallowance of your claim is sustained. 


[B-139864] 


Contracts—Research Work Performed by National Academy 
of Sciences—Consideration Limitation—Actual Expenses 


Research contracts between Government departments and agencies and the Na- 
tional Academy of Sciences, which provide a fixed consideration and for an 
initial payment upon the execution of the contract, contravene the provision of 
section 3 of the act of March 3, 18638, 36 U.S.C. 253, which requires the Academy 
to perform research work for the United States on request, but without compen- 
sation above the actual cost of the services, and the adv ane e payment prohibition 
in section 3648, Revised Statutes, 31 U.S.C. 529. 


In view of the record which substantiates that the claim by the National Acad- 
emy of Sciences for an amount in addition to the consideration fixed in the con- 
tract for performance of research work for the Department of Agriculture repre- 
sents the difference between the total actual costs for the work and the payments 
made pursuant to the terms of the contract, payment of the claim will not be con- 
sidered to be in contravention of the provision in section 3 of the act of March 3, 
1863, 36 U.S.C. 253, which precludes reimbursement to the National Academy of 
Sciences for any compensation above the actual costs of services performed for 
the United States Government. 


Although the consideration in research contracts executed by Government agen- 
cies and the National Academy of Sciences is required by section 3 of the act of 
March 8, 1863, 36 U.S.C. 253, to be limited to the actual expenses incurred for the 
work, a limitation on the maximum amount payable under the contracts may be 
included. 
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To the Secretary of Agriculture, August 3, 1959: 


We have before us for settlement a claim of the National Academy 
of Sciences, Washington, D. C., for $25,055.28, representing an addi- 
tional amount alleged to be due in connection with research services 
performed for the Department of Agriculture pursuant to contract 
No. A-1s-33826, dated June 30, 1953. 

Under the terms of the contract the Academy agreed to compile 
for your Department the most reliable data available on the com- 
position of domestic cereal grains and forages. The contract pro- 
vided for payment of $27,500, of which $3,750 was to be paid in 
advance upon the execution of the contract, and the balance in 
periodic payments upon receipt and acceptance by the contracting 
officer, or his designated representative, of reports for the quarters 
ending December 31, 1953, June 30, 1954, December 31, 1954, and 
June 30, 1955. By supplemental agreement dated June 23, 1955, 
the contractor agreed to assemble, classify, and compile according 
to nomenclature the composition data for the additional consideration 
of $14,788, thus increasing the total contract cost to $42,288. The 
time for completion of the contract was extended to June 30, 1957. 

Following completion of the contract the National Academy of 
Sciences presented a claim in the amount of $25,055.28 to the Agri- 
cultural Research Service, Department of Agriculture, which claim 
represents the difference between the total actual costs incurred in 
the performance of the contract and payments made under the con- 
tract and the supplement thereto. Payment of the claim was denied 
administratively. 

The National Academy of Sciences operates as a non-profit scien- 
tific institution, having been established by the act of March 3, 1863, 
12 Stat. 806, 36 U.S.C. 253, which provides, in pertinent part (sec- 
tion 3), that— 


* * * the Academy shall, whenever called upon by any department of the 


Government, investigate, examine, experiment, and report upon any subject 
of science or art, the actual expense of such investigations, eraminations, er- 
periments, and reports to be paid from appropriations which may be made 
for the purpose, but the Academy shall receive no compensation whatever for 
any services to the Government of the United States. |Italies supplied.] 


It is manifest, in view of the above-quoted portion of the act of 
March 3, 1863, which requires the Academy to perform research work 
for the United States upon request, but without compensation above 
the actual cost thereof, that the contract here involved, which pro- 
vides for a stated consideration, was improperly executed—both on 
the part of the Academy and the Department of Agriculture. In 
addition, the provision for the initial payment of $3,750, in advance 
of the rendition of service, is in contravention of section 3648, Re- 
vised Statutes, 31 U.S.C. 529. 
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The matter is brought to your attention with the suggestion that, 
should your Department require further research work on the part 
of the National Academy of Sciences, the contracts covering such 
work limit the consideration to be paid thereunder to reimbursement 
of the Academy’s actual expenses, with a limitation, if desired, on 
the maximum amount payable under the contracts. See B-4252, June 
21, 1939. 

Regarding the instant claim, the record supports the contention of 
the claimant that the sum of $25,055.28 represents the difference 
between the total actual costs incurred and the payments which were 
made pursuant to the terms of the contract. Accordingly, the Claims 
Division of our Office is today being instructed to certify that amount 
for payment. 


[B-140172] 


Civilian Personnel — Compensation — Night Work—Per- 
formance Other Than Consecutive Weeks 

Night work which is determined in advance to be required on the first three days 
of every other workweek by employees who normally perform duties in the day- 
time may be regarded as regularly scheduled work for payment of night differen- 
tial compensation under section 301 of the Federal Employees Pay Act of 1945, 
5 U.S.C. 921, notwithstanding that such night work is to be performed every 


other week rather than on at least one day of each of two consecutive work- 
weeks. 36 Comp. Gen. 657, amplified. 


To the Secretary of the Treasury, August 4, 1959: 


By letter of July 2, 1959, the Acting Secretary requested our deci- 
sion as to whether certain night work for payroll employees in the 
Internal Revenue Service which is scheduled for the first three days 
of every other workweek may be regarded as “regularly scheduled 
work” for purposes of payment of night differential compensation 
under section 301 of the Federal Employees Pay Act of 1945, as 
amended, 5 U.S.C. 921. 

The Acting Secretary states that in the Internal Revenue Service 
it has been necessary in the operation of the mechanized payroll to 
change the tour of duty for certain employees who normally perform 
duties in the daytime to embrace night work between the hours of 
4:00 p.m. to 12:30 a.m. This night work is regularly scheduled for 
three days of each biweekly pay period. However, doubt is expressed 
whether night differential compensation is properly payable for the 
hours of work performed between 6:00 p.m. and 6:00 a.m. in view of 
our decision in 36 Comp. Gen. 657, which indicates that “regularly 
scheduled work” for purposes of night differential compensation, 
must be scheduled on at least one day of each of two consecutive 
workweeks. 
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Since the night work here involved recurs each biweekly pay period 
and is regularly scheduled in advance we are of the view that it is 
regularly scheduled work, notwithstanding that it is scheduled to 
recur every other week instead of on at least one day of each of two 
consecutive workweeks, and that night differential compensation is 
properly payable therefor. The decision in 86 Comp. Gen. 657 is 
amplified accordingly. 


[B-138775 


Military Personnel—Retired Pay—Survivor Annuity Option 
Elections—Correction of Military Records—Subsequent to 
Member’s Death 

A right of a member of the uniformed services to elect a survivorship annuity 
under the Uniformed Services Contingency Option Act of 1953, which arises as a 
result of the correction of a military record, comes into existence when the cor- 
rection is made and such right may not be exercised in advance; therefore, an 
annuity election made by a retired Naval Reserve officer when he was not eligible 
to make an election does not have any force and effect when, after the officer's 
death, his military records are corrected to retroactively place him on the dis- 
ability retired list at the time of release from active duty. 


To Commander R. A. Wilson, Department of the Navy, August 5, 


1959: 


By second endorsement dated February 17, 1959, the Comp- 
troller of the Navy forwarded your letter of January 15, 1959 
(XR :1TWM :mb, L 16-4/1), requesting an advance decision relative 
to the effect of an election form executed by a member under the 
Uniformed Services Contingency Option Act of 1953 prior to the 
correction of his military records to show that his name was placed 
on the retired list by reason of physical disability on March 27, 
1946. The request was assigned submission No. DO-N-401 by the 
Military Pay and Allowance Committee, Department of Defense. 

In your letter you relate that Commander Crawford N. Baganz, 
126398, MC, USNR (Retired) (Deceased) was released from active 
duty in the Naval Reserve on March 26, 1946, and was transferred 
to the Retired Reserve without pay on January 1, 1954. Although 
not in a pay status, on April 5, 1954, he executed an election form 
showing option 1 at one-half reduced retired pay under the terms 
of the Uniformed Services Contingency Option Act of 1953, 67 Stat. 
501. It appears that such election was received by the Bureau of 
Naval Personnel on April 29, 1954. Commander Baganz died on 
December 21, 1955. Subsequently, the Secretary of the Navy, on 
August 2, 1957, approved the decision and recommendation of the 
Board for Correction of Naval Records that naval records be cor- 
rected to show that Commander Baganz’ name “was placed on the 
retired list by reason of physical disability on 27 March 1946 with 
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the rank and pay of CDR.” As of March 26, 1946, it is stated that 
Commander Baganz had completed 4 years, 1 month, and 18 days 
service for basic pay purposes. 

You point out in your letter that since Commander Baganz was 
in the Retired Reserve on April 5, 1954, the date he executed his 
election form, and had not been awarded retired pay, it does not 
appear that he was eligible to make such election. However, you 
suggest that had he been alive on August 2, 1957, when his name 
was placed retroactively on the disability retired list by the Board 
for Correction of Naval Records, he might have had an opportunity 
by virtue of our decision in 386 Comp. Gen. 586, to elect annuity 
benefits within 30 days after his receipt of notice of the award of 
retired pay. In view of the foregoing, you ask if Commander 
Baganz’ election is valid, and if valid, you further ask the effec- 
tive date of such election for the purpose of computing and deduct- 
ing costs. 

Section 3(a) of the Uniformed Services Contingency Option Act 
of 1953, as amended by the act of April 29, 1954, 68 Stat. 64, 37 
U.S.C. 372, provides, in pertinent part, that: 

An active member may elect, prior to the completion of eighteen years of 
service which is creditable in the computation of active-duty pay in the uni- 
formed service of which he is a member, to receive a reduced amount of any 
retired pay which may be awarded him as the result of service in his uni- 
formed service in order to provide one or more of the annuities specified in 
section 4, payable after his death in a retired status to his widow, child, or 
children, if such widow, child, or children are living at the date of his re- 
tirement. Where the active member is awarded retired pay by his uniformed 
service for physical disability prior to the completion of the eighteen years 
of service, the election may be made at the time of retirement. An active 
member who has heretofore completed the eighteen years of service may 
make this election within one year after the effective date of this Act. ** * A 
person who is a former member on the effective date of the Act [November 1, 


1953], and who is thereafter awarded retired pay by a uniformed service may 
make the election at the time he is awarded that pay. [Italics supplied.] 


In our decision of February 8, 1957, B-130010, 36 Comp. Gen. 
586, referred to in your letter, the officer concerned was alive on the 
date of the correction of his records and exercised his election un- 
der the Contingency Option Act after notification of such retro- 
active award of retired pay. While we have recognized that a sur- 
vivor’s annuity election may be made contemporaneously with the 
correction of the records so that the member would be placed in 
the same position he would have been in had he been awarded re- 
tired pay in the ordinary way as of the effective date shown by the 
corrected record, any right to elect an annuity under the Contingency 
Option Act which arose as a result of a correction of a record came 
into existence when that correction was made and could not be ex- 
ercised in advance of that time. Since Baganz died before the cor- 
rection of his records, it was impossible for him to exercise the 
right to make an election under the corrected record. The election 
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form he executed on April 5, 1954, when he was not eligible to 
make such election, has no force or effect. Accordingly, your first 
question is answered in the negative, rendering unnecessary an an- 
swer to your second question. 


[B-139704] 


Military Personnel—Transportation—Dependent :—Dislo- 
cation Allowance—Commissioned as Officers 

The transportation of dependents of naval aviation cadets who are commissioned 
as officers and ordered to active duty is considered a movement from home, or 
from place which ordered to active duty, to the first duty station so that pay- 
ment of a dislocation allowance for such travel is specifically prohibited by 
paragraph 9003-3 of the Joint Travel Regulations, and the fact that aviation 
cadets serve in a special enlisted grade is no different from serving in any other 
capacity while training for appointment as commissioned officer for payment 
of transportation of dependents of newly appointed officers. 


To the Secretary of the Navy, August 6, 1959: 


Reference is made to letter of May 7, 1959, from the Assistant 
Secretary of the Navy, PDTATAC Control No. 59-17, questioning 
the propriety of audit exceptions taken by our Navy Audit Branch 
to dislocation allowance payments made incident to permanent 
changes of station of members who were commissioned as officers 
following aviation cadet status. The exceptions were taken on the 
basis that such changes of station constituted a move from home to 
first station upon appointment, in connection with which payment 
of a dislocation allowance is prohibited by paragraph 9003-3, Joint 
Travel Regulations. 

Section 303(c) of the Career Compensation Act of 1949, 63 Stat. 
814, as amended by section 2(12) of the Career Incentive Act of 
1955, 69 Stat. 21, 37 U.S.C. 253(c), authorizes payment of a dis- 
location allowance, under regulations approved by the Secretary 
concerned, to a member of the uniformed services whose depend- 
ents are authorized to move and actually do move in connection 
with his permanent change of station, but provides further that a 
member is not entitled to payment of a dislocation allowance when 
ordered from home to first duty station or from last station to home. 
Paragraph 9003-8, Joint Travel Regulations, provides that such 
allowance will not be payable in connection with permanent change 
of station travel performed “from home or from place from which 
ordered to active duty to first permanent duty station upon ap- 
pointment, call to active duty, enlistment, reenlistment, or induction.” 

Paragraph 3003-1 of the Joint Travel Regulations promulgated 
pursuant to the authority contained in the Career Compensation 
Act of 1949, 63 Stat. 802, 37 U.S.C. 231 note, defines the term per- 


manent change of station as including the change from home, or 
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from the place from which ordered to active duty, to first station 
upon appointment, call to active duty, enlistment, etc. Paragraph 
7000 of these regulations cites paragraph 3003-1 and provides that, 
with certain stated exceptions, members of the uniformed services 
are entitled to transportation of dependents at Government expense 
upon a permanent change of station for travel performed from the 
old station to the new permanent station, or between points other- 
wise authorized. Enlisted members of the uniform services gener- 
ally who qualify for appointment as commissioned officers upon 
successfully completing officer candidate school or similar training 
are discharged from the enlisted status held while under instruc- 
tion and are appointed and ordered to active duty as officers. The 
regulations referred to above consistently have been interpreted as 
entitling such officers upon appointment and orders to active duty 
to transportation of their dependents at Government expense from 
the place where located not to exceed the cost from the place from 
which ordered to active duty or from home of record to the perma- 
nent station. Since this authorization for movement of dependents 
includes authority for their travel from home, it is considered that 
payment of a dislocation allowance incident to such movement is 
barred by the provision of section 2(12) of the act of March 31, 
1955, 69 Stat. 18, 21, 37 U.S.C. 253(c), expressly barring payment 
of this allowance to members when ordered from home to first duty 
station. 

Section 6911 of Title 10 of the United States Code designates the 
grade of aviation cadet as a special enlisted grade in the naval 
service and provides for the procurement of naval aviation cadets 
by enlistment of male citizens in such special enlisted grade and by 
the transfer of qualified members of the naval service to such spe- 
cial enlisted grade. It further provides that aviation cadets, pre- 
sumably those who fail to qualify for commissions by successfully 
completing the course of cadet training, may be transferred to an- 
other enlisted grade or rating in the naval service, released from 
active duty, or discharged. Thus, the status in the special enlisted 
grade, whether acquired by enlistment from civil life or by transfer, 
begins and ends with the period of aviation cadet training. 

The Career Compensation Act of 1949, clearly contemplates issu- 
ance of regulations to entitle an officer commissioned directly from 
civil life and ordered to active duty to transportation of his de- 
pendents and household effects from his home to his duty station. 
The fact that a member has served for a time in some other status 
has not been regarded a sufficient ground to require discrimination 
against such member by denying him transportation of his depend- 
ents incident to his appointment and orders to active duty as an 
officer. We perceive no material difference between serving in @ 
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special enlisted grade and serving in any other capacity while in 
training for appointment as a commissioned officer such as would 
warrant a change in the established procedure of furnishing a 
newly appointed officer transportation for his dependents from 
home, or from place from which ordered to active duty, to duty 
station. On this basis, the conclusion appears required that pay- 
ment of the dislocation allowance to the officers here involved was 
not authorized and refund of such payments should be made. 


[B-139706] 


Military Personnel — Gratuities — Mustering-Out Pay— 
Navy Member Having Cadet Service During Enlistment 
Period 


A discharge at the end of a four-year enlistment of a Navy member who served 
a portion of the enlistment term as a cadet at the Naval Academy before he 
resigned and reverted to the enlisted status is a discharge because of the expi- 
ration of a term of service, without any relation to the appointment or discharge 
from the Academy, and, therefore, a mustering-out payment under 38 U.S.C. 
2101 is proper. 


To Commander R. A. Wilson, Department of the Navy, August 6, 
1959: 


Reference is made to your letter of April 16, 1959, addressed to 
the Navy Audit Branch of our Office, requesting an advance deci- 
sion as to the legality of payment of mustering-out pay to Norman 
L. Midkiff, 469 88 77, FT2, USN, incident to his service during the 
period January 29, 1955, through January 28, 1959, in the cireum- 
stances shown. See, in this connection, 31 U.S.C. 74. 

Payment of mustering-out pay is authorized to be made to mem- 
bers of the Armed Forces who served on active duty on or after 
June 27, 1950, under the conditions specified, by Title V of the 
Veterans’ Readjustment Assistance Act of 1952, 66 Stat. 688, 38 
U.S.C. 1011, et seg. These provisions were repealed by section 14 
(101) of the act of September 2, 1958, 72 Stat. 1273, and reenacted 
as 38 U.S.C. 2101-2105. Section 2101, Title 38, of the Code, pro- 
vides that, except as provided in subsection (b) of such section, 
each member of the Armed Forces who shall have engaged in active 
service during the Korean conflict (on or after June 27, 1950, and 
prior to February 1, 1955, 38 U.S.C. 2007) and who is discharged 
or released from active service under honorable conditions, “shall 
be eligible to receive mustering-out payment.” Section 2101(b) (5), 
Title 38 of the Code, provides that no mustering-out payment shall 
be made to any member of the Armed Forces for any active service 
performed prior to the date of his “discharge” from such forces 
for the purpose of entering the United States Naval Academy. Sec- 
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tion 2105(b) provides that the Secretaries of the Army, Navy, Air 
Force, and Treasury, shall make such regulations, not inconsistent 
with the 1952 law, as may be necessary effectively to carry out the 
provisions thereof, and makes the decisions of the Secretaries in the 
administration of the law final and not subject to review by any 
court or other Government official. 

Section 1 of the act of June 25, 1956, 70 Stat. 333, 50 U.S.C. 1411, 
provides that the enlistment contract or period of obligated service 
of a member of any of the Armed Forces who “hereafter” accepts 
an appointment as a midshipman at the United States Naval Acad- 
emy shall not be terminated by reason of such appointment during 
the continuation of the midshipman status of such member. Section 
2 of the act, 50 U.S.C. 1412, provides that hereafter a person who 
accepts an appointment as a midshipman, while having a period of 
obligated service as an enlisted member of any of the Armed Forces 
or while serving under an enlistment contract, and who thereafter 
is separated from the United States'Naval Academy for some rea- 
son other than the acceptance of a commission in the regular or 
reserve components of one of the Armed Forces, or for physical 
disability, shall have his appointment as midshipman terminated 
“and his enlisted status shall thereupon be resumed.” Section 2 of 
the act further provides that a person who has reverted to his 
former enlisted status shall be continued in such enlisted status for 
the remainder of his obligated service or until sooner promoted or 
discharged and that, in computing the unexpired portion of an en- 
listment contract or period of obligated service, “for [the] purposes 
of this Act,” time served as a midshipman shall be counted as time 
served under such contract or period of obligated service. The leg- 
islative history of the 1956 law indicates that the law was considered 
necessary to prevent certain abuses; specifically, the utilization of 
appointments as cadets or midshipmen at service academies in or- 
der to modify and shorten the terms of obligated military service. 

BUPERS INSTRUCTION 1530.21B, dated October 16, 1956, 
issued for the purpose of implementing the act of June 25, 1956, 
provides that, in accordance with the provisions of the said law, 
enlisted and inducted members of the Armed Forces who accept 
appointments as midshipmen at the service academy, while having 
a period of obligated service as an enlisted member or while serv- 
ing under an enlistment contract will, upon separation from the 
academy under certain conditions, resume their enlisted status, and 
that time served as a midshipman will be counted in computing the 
unexpired portion of an enlistment contract or period of obligated 
service. In this connection, we note that paragraph 044165-5(15) 
Ch. 83, Navy Comptroller Manual, provides that “cadets and mid- 
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shipmen dismissed or resigning from the Military, Naval, or Coast 
Guard Academy, regardless of service performed immediately prior 
to entering such academy” are not entitled to mustering-out pay 
under Title V of the Veterans’ Readjustment Assistance Act of 
1952. This regulation, however, by its own terms relates only to 
such payment as an incident to discharge from the Academy. 

In the case of the enlisted member concerned, it is reported that 
he entered on active duty to serve a four-year enlistment on Janu- 
ary 29, 1955, prior to February 1, 1955. It is reported further that 
he accepted an appointment to the United States Naval Academy 
on June 25, 1956, and under the act of June 25, 1956, his enlisted 
status was not terminated; that he resigned from the academy on 
October 15, 1956, and under the provisions of the act of June 25, 
1956, reverted to his enlisted status and continued on active duty as 
an enlisted member through January 28, 1959. Under applicable 
law and regulations his Academy service is creditable as enlisted 
service under his enlistment contract. Thus, while he served for a 
portion of his enlistment at the Naval Academy, he nevertheless was 
discharged January 28, 1959, because of expiration of term of serv- 
ice at the end of his four-year enlistment. This discharge had 
nothing to do with his appointment to or discharge from the Acad- 
emy and we are not aware of any law or regulation precluding pay- 
ment of mustering-out pay to an enlisted man otherwise entitled to 
such payment when he is discharged for expiration of term of 
service. 


Accordingly, the voucher, which is returned herewith, may be paid, 
if otherwise correct. 


[B-139866] 


Military Personnel—Retired Pay—Annuity Elections— 
Validity 


A survivor’s annuity election form which was signed, witnessed and submitted 
within the one-year time limitation for application by active members stipulated 
in section 3(a) of the Uniformed Services Contingency Option Act of 1953, 
10 U.S.C, 1432, but which, when returned for correction and/or completion of the 
designated options, was inadvertently mislaid and not located until over a year 
and a half later constitutes a valid, effective, election and the corrections which 
were consistent with the original election do not constitute a modification of the 
original election or a new and different election. 


To Lieutenant Colonel J. L. Whipple, Department of the Army, 
August 7, 1959: 


Reference is made to your letter of June 1, 1959, and enclosures, 
forwarded here under D.O. No. 426 (allocated by the Department 
of Defense Military Pay and Allowance Committee), requesting an 
advance decision concerning the payment proposed on a voucher 
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stated in favor of Major Ernest P. Gregory, United States Army 
Reserve, retired, representing refund of the deduction made in his 
retired pay account for the month of May 1959, under authority of 
the Uniformed Services Contingency Option Act of 1953, as codified 
in Chapter 73, 10 U.S. Coede.. In the absence of a valid election of 
benefits under that act, Major Gregory is entitled to a refund of 
the amount deducted from his retired pay. 

It appears that on November 1, 1953, the effective date of the 
Uniformed Services Contingency Dption Act of 1953, Major Gregory 
had completed over 20 satisfactory years of service as defined in 
section 302 of the Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948, 62 Stat. 1087, 10 U.S.C. 1036. Hence, 
he was an “active member” for the purposes of the Contingency 
Option Act (section 2(c), 67 Stat. 501), and since he had thereto- 
fore completed over 18 years of service, under section 3(a) of that 
act, 10 U.S.C. 1432, as amended by the act of April 29, 1954, 68 
Stat. 64, he could make an election of benefits under that act “within 
one year” after the effective date of the act. 

It is stated that Major Gregory executed DA Form 1041, “Elec- 
tion of Options under the Uniformed Services Contingency Option 
Act of 1953” on April 29, 1954; that he mailed the election form to 
the South Carolina Military District Office at Columbia, South Caro- 
lina; and that the form as executed by him showed that he “elected 
to combine Options III and IV and erroneously checked the block 
authorizing 14 reduced retired pay under Option I.” The election 
form was returned to Major Gregory (apparently before October 
31, 1954) with a note from the Assistant Adjutant of the South 
Carolina Military District Office “for correction and/or completion 
of Options 1 and 3.” Major Gregory explaining in his letter dated 
June 22, 1956, that his election form “was completed and/or cor- 
rected immediately, but was inadvertently mislaid and was only 
discovered this week” returned it to the South Carolina Military 
District Office and on June 26, 1956, the form was forwarded to The 
Adjutant General, Department of the Army. 

Major Gregory was placed on the retired list on December 31, 
1958, with entitlement to retired pay effective from January 1, 1959, 
under the provisions of 10 U.S.C. 1331-1337. You state that “Doubt 
exists as to the validity of an election where a member has erro- 
neously completed DA Form 1041 and failed to return the corrected 
document within the prescribed time limitation.” The issue thus 
presented is whether Major Gregory made a timely and valid elec- 
tion of options under the Uniformed Services Contingency Option 
Act. 

The Contingency Option Act affords each member of the uni- 
formed services an opportunity to provide one or more annuities to 
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be paid after his death in a retired status, to his widow, child, or 
children. In order to secure the advantage of such benefits for his 
survivors, the member is required to make an election to that effect 
within the period specified in the act, in this case prior to Novem- 
ber 2, 1954, the amounts payable in each case being based on his 
agreement to receive a reduced amount of the retired pay which 
may be awarded him as a result of his military service. Under the 
pertinent regulations, the election of an “active member” (Major 
Gregory’s status) became effective when “signed, witnessed, and 
submitted [or postmarked] not later than 1 November 1954.” See 
paragraph 5a, Department of the Army Special Regulation No. 
35-1365-1, Changes No. 2, July 19, 1954. 

As above stated, the record indicates that Major Gregory’s DA 
Form 1041, fully executed, signed and witnessed, was mailed and 
received in the South Carolina Military District Office prior to 
November 2, 1954. It will be seen that the three basic essentials 
required to make his election of options effective—signature, wit- 
nessing and submission (mailing) prior to November 2, 1954—were 
met when he mailed and relinquished all control over his signed 
and witnessed DA Form 1041. Compare 35 Comp. Gen. 489. Con- 
sequently, Major Gregory’s election of options.under the Contingency 
Option Act became effective prior to November 2, 1954, unless the 
manner in which he initially executed DA Form 1041 is so ambigu- 
ous or defective as to render his election of options thereon null and 
void. 

The photostatic copy of DA Form 1041 (received as an enclosure 
with the letter of June 1, 1959) discloses that Major Gregory elected 
Options 3 and 4—an authorized and proper election (compare 34 
Comp. Gen. 555)—and that he had checked the 14 of reduced retired 
pay factor in the block applicable to Option 1. However, since he 
clearly elected Options 3 and 4 and not Option 1, the sole ambiguity 
which we can perceive in this situation rested not between Options 
3 and 4 and Option 1, but merely raised the issue whether the 4 
rate factor which he had checked in the block applicable to Option 
1 was in fact intended by him to apply to his election of Options 3 
and 4. His election of Options 3 and 4, being an otherwise valid 
and authorized election of options, became effective prior to No- 
vember 2, 1954, and in the absence of any subsequent clarification 
as to the exact percentage rate intended to apply to his election of 
Options 3 and 4, it would have been appropriate to apply the mini- 
mum rate (one-eighth) prescribed in the Contingency Option Act. 
Compare 34 Comp. Gen. 63. 

DA Form 1041 was returned to Major Gregory and the correc- 
tions which he made thereon—eliminating the 14 rate in the block 
under Option 1 and entering the same rate in the block applicable 
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to Option 3—are basically consistent with his initial action and do 
not constitute a modification of his original election or a new and 
different election. Compare 36 Comp. Gen. 764. Hence, it is our 
view that while the election form is shown to have remained in his 
custody until the month of June 1956, such fact in the circum- 
stances shown does not nullify the validity of his election of Op- 
tions 3 and 4 which was accomplished and became effective prior to 
November 2, 1954. 

Accordingly, the payment proposed to Major Gregory represent- 
ing refund of the Contingency Option Act deduction for the month 
of May 1959, is not authorized, and the voucher submitted will be 
retained here. 


[B-140052] 


Contracts—Specifications—Bid Bond on Other Than Re- 
quired Form—Competition Restriction 

Although the submission of a bid bond on other than the standard Government 
form prescribed in the invitation is not in itself a sufficient basis for rejection of 
an otherwise acceptable bid, a limitation in the bid bond on the time for actions 
against the surety, when the standard Government form does not contain any 
such time limitation, is regarded as a material deviation which goes beyond the 


form and affects the rights and obligations of the parties and, therefore, renders 
the bid nonresponsive to the invitation. 


The failure of a low bidder to submit a bid bond on the standard Government 
bid bond form prescribed in the invitation which contained a provision advising 
bidders that the required forms could be obtained from the contracting officer, 
when none of the other bidders experienced difficulty in obtaining the required 
forms, does not make the procurement restrictive of the full and free competition 
required by the laws governing advertised Federal procurement, and the fact the 
low bidder submitted the same form in satisfaction of the bid bond requirement 
in previous procurements does not establish that it should be considered inter- 
changeable with the required form. 


To Widell Associates, Inc., August 7, 1959: 


We refer again to your telegram received June 29, 1959, protest- 
ing the rejection of your low bid submitted pursuant to invitation 
No. ENG—08-123-59-68, issued June 2, 1959, by the Army Engi- 
neer District at Jacksonville, Florida, for a water supply treatment 
system at Homestead Air Force Base, Homestead, Florida. 

When bids were opened on June 18, 1959, as scheduled, it was 
found that the low bid had been submitted by your firm in the 
amount of $70,600. The contracting officer determined that your 
bid was not responsive because the bid bond furnished therewith 
was on a form furnished by the surety which provided for rights 
and obligations with respect to the parties materially differing from 
those established in Standard Form 24, prescribed for use by the 
terms of the invitation. You were notified of the contracting offi- 
cer’s determination by letter mailed June 25, 1959. Pursuant to 
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such determination, award was made on June 26, 1959, to the second 
low bidder. 

You contend in your telegram referred to above and in a letter of 
July 1, 1959, to the Army Engineer District, that the proper bid 
bond form was not supplied with the invita‘ion, you were not ad- 
vised where such form could be obtained, and your bonding com- 
pany was unable to obtain a copy “in this area.” You further state 
that you have been using the surety’s form regularly without ques- 
tion. Finally, you state in the telegram: 


* * * No opportunity afforded us to furnish appropriate forms although surety 
able and willing to comply immediately. 


With respect to the bid bond the invitation provides the follow- 
ing information on the face of Standard Form 20, /nvitation for 
Bids: 


Information regarding bidding material, bid guarantee, and bonds 

Bid bond on U.S. Standard Form No. 24 in a penal sum of 20% of the bid 
price or $1,000,000, whichever is the lesser, will be required if the bid price is 
in excess of $2,000. The bid bond penalty will’ be expressed in terms of a 
percentage of the bid price or $1,000,000, whichever is the lesser. Failure to 
submit the bond on time is cause for rejection of the bid. 


Further, the invitation states at page INV-3: 


The attention of all bidders is invited to Standard Government Forms of 
bid bond, payment bond and performance bond, copies of which may be ob- 
tained upon application. 


We believe that the foregoing quoted provisions are sufficient to 
have put prospective bidders clearly on notice that a bid bond on 
Standard Form 24 in the amount stated was required to be sub- 
mitted with each bid and that copies of the proper form could be 
obtained from the contracting officer. 

We do not think that the mere failure to utilize a designated forra 
is a sufficient basis to reject an otherwise acceptable bid. In this 
instance, however, the difference goes beyond the question of form 
and actually represents a difference in the rights and obligations of 
the parties. Specifically, the bid bond submitted by your firm pro- 
vides the following as a condition precedent to the incurring of an 
obligation under the bond by the surety: 


That any suits at law or proceedings in equity brought or to be brought 
against the Surety to recover any claim hereunder must be instituted and 
service had upon the Surety within ninety (90) days after the acceptance of 
said bid of the Principal by the Obligee. 

The standard Government bid bond form prescribes no such limi- 
tation on the time within which an action must be brought against 
the surety by the obligee and therefore the Government could bring 
suit against the surety at any time within a much longer period than 
would be permissible under the bid bond submitted by you. See 50 
Am. Jur. Suretyship secs. 44 and 184. Considering the size and 
complexity of the Federal Government and the fact that suit would 
have to be brought by the Department of Justice, there is a serious 
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question as to whether a suit against the surety could be brought in 
the normal course of business within the time permitted under the 
bond furnished by you. It appears, therefore, that the bond sub- 
mitted by you fails to meet a material requirement of the invita- 
tion and cannot be regarded as responsive; nor can the failure to 
comply be remedied by an offer to submit the bid bond on the 
proper form after the other bids have been exposed. See 38 Comp. 
Gen. 532. 

The question next arises as to whether the full and free competi- 
tion required by the laws governing advertised Federal procure- 
ment have been met in this instance. It may be argued that com- 
petition from your firm was precluded by your inability to obtain 
the proper bond form. We need not consider what the effect on the 
ralidity of the procurement would have been had it been shown 
that you made every reasonable effort to submit the bid bond in 
the proper form within the time required (although we have held 
that the failure by inadvertence to. furnish an invitation or even 
an addendum to an interested bidder is not suflicient to render a 
procurement invalid). In this instance, however, you were clearly 
advised by the provision of the invitation quoted above that the 
proper bid forms could be obtained from the contracting officer. 
A report on the matter from the Department of the Army shows 
that the contracting officer stood ready and able at any time prior 
to bid opening to furnish your firm or any other interested party 
copies of the bond form. We note also that none of the other six 
bidders appears to have experienced any difficulty in obtaining the 
proper form. Further, we are quite confident that any Federal 
Government office in the general area with authority to award the 
type of contracts with which bond furnishing requirements are nor- 
mally associated would have provided bid bond forms at your re- 
quest. We are also confident that the surety company involved, 
which has furnished many bonds on Standard Form 24 in the past, 
would have had little difficulty in securing such forms. 

The fact, as indicated by your correspondence and the adminis- 
trative report, that you have regularly submitted this same form in 
satisfaction of the bid bond requirement in the past would tend to 
indicate that its submission in this instance was due to a deliberate 
policy rather than to an inability to obtain the designated forms. 
The further fact that your surety’s bid form may have been re- 
garded as acceptable in the past does not, of course, establish that 
it should be considered interchangeable with the standard Govern- 
ment form. 

For the foregoing reasons we conclude that there has been pre- 
sented no basis for disturbing the award made to the second low 
bidder. 
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[B-140155] 
Contracts—Readvertised Procurement—Justification 


The cancellation of an invitation after the only conforming bid is found to be 
excessive both as to price and as to the quality of the item offered and the read- 
vertisement of the procurement on the basis of less stringent specifications to 
match the needs of the procuring agency, which actions result in wider compe- 
tition and a savings to the Government, are proper administrative actions. 

A protest by the only bidder, whose product was excessive both as to price and 
as to the product offered, that the readvertised procurement on the basis of less 
stringent specifications was ambiguous, because only one drawing was furnished 
for two dissimilar mechanisms and that the test procedures in the readvertised 
procurement should not have been eliminated, is not supported by the record 
showing the competition prices were obtained from several interested bidders, 
which indicates an understanding of the bid requirements, and an administra- 
tive report showing that the detailed test procedures were not necessary but 
that bidders were only required to comply with the specifications. 


To the Secretary of the Army, August 13, 1959: 


Reference is made to a letter dated July 28, 1959, from the Assist- 
ant Secretary (Logistics) submitting an administrative report in 
connection with the protests of Jo-Line Tools, Inc., and Richmont, 
Inc., against the award of a contract under invitation for bids No. 
IDP-X-ORD-01-021-59-10289 for the procurement of approxi- 
mately 10,000 torque wrenches by the Army Rocket and Guided 
Missile Agency. The letter requests our Office to render a decision 
with respect to the protests in order that the administrative actions 
taken thereon might be finalized. 

Invitation for bids No. IDP-X-ORD-01-021-59-10103, dated 
October 13, 1958, requested bids on eight sizes of approximately 
10,000 torque wrenches in accordance with specifications of Ord- 
nance Drawing No. 8022631, Revision D. Four bidders responded, 
including Jo-Line and Richmont which submitted both a primary 
and alternate bid. However, only Jo-Line and Richmont submit- 
ted sample wrenches with their bids as required by the invitation 
for test and evaluation. Upon evaluation of the sample wrenches 
submitted, it was determined that the Jo-Line wrench and the Rich- 
mont alternate sample wrench did not meet the specifications of 
Ordnance Drawing No. 8022631, Revision D. However, it was de- 
termined that the only acceptable bid was Richmont’s primary bid 
which was about $182,000 in excess of the Jo-Line bid. The con- 
tracting officer and the Engineering Branch determined that the 
specifications of the invitation were in excess of the quality neces- 
sary for the needs of the Government and that the best interests of 
the Government would be served by relaxation of the specifications 
to match the requirements of the ordering agency. It was further 
found by the contracting officer that the Jo-Line bid deviated sub- 
stantially from the specifications and that award to Jo-Line would 
have been prejudicial to other firms who might have bid on less 
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stringent specifications. Accordingly, the invitation was canceled 
on January 17, 1959, pursuant to section 2.403(e) (2), of the Army 
Procurement Procedure since it appeared that the specifications 
should be revised. 

Thereafter, the specifications were informally coordinated with 
Richmont and Jo-Line for the purpose of reducing the engineering 
requirements so as to afford wider competition for wrenches of ade- 
quate quality but not of the excessive quality called for under the 
canceled invitation. Ordnance Drawing No. 8022631 was accord- 
ingly revised to provide for less stringent requirements for the pro- 
curement of torque wrenches. 

On February 24, 1959, invitation for bids No. IDP-X-ORD-01- 
021-59-10289 was issued incorporating revised Drawing No. 8022631, 
Revision E, and increasing each item by one wrench. Five bids 
were received in response to the invitation, including those of Rich- 
mont, Jo-Line and Torque Controls, Inc. Jo-Line, in a letter ac- 
companying its bid which quoted the same unit prices as under the 
canceled invitation, stated that it was protesting any award under 
the invitation and that it was submitting a bid for the sole purpose 
of maintaining a position of responsiveness. Inasmuch as Torque 
Controls, Inc., submitted the lowest responsive bid, contract No. 
DA-01-021-ORD-11535 was awarded to that firm on May 15, 1959, 
for the furnishing of the torque wrenches covered by the invitation. 

Jo-Line protests the award of the resulting contract because: 

1. It offered torque wrenches conforming to Ordnance Drawing 
No. 8022631, Revision D; 

2. No valid requirement existed for the change in specifications; 

3. The new “Revision E” of the drawing restricted, but did not 
essentially change, the basic requirements; and 

4. The cancellation of the first invitation and the readvertise- 
ment under the second were invalid. 

It is, therefore, concluded by Jo-Line that award must be made 
to it as the low bidder under the first invitation. 

The requirement in the first invitation that samples be furnished 
was for the purpose of determining that bidders did, in fact, offer 
to supply torque wrenches meeting the specifications. Hence, the 
submission of a sample by Jo-Line which was determined, after 
engineering analysis, to be not in accordance with the specifications 
must be regarded as a qualification of its bid, requiring its rejec- 
tion. See 84 Comp. Gen. 180; 37 td. 745. It is well established 
that the responsibility for drafting proper specifications which re- 
flect the needs of the procuring agency and for determining factu- 
ally whether articles offered by bidders meet those specifications is 
primarily that of the procuring agency. See 17 Comp. Gen. 554; 
36 zd. 251. We find nothing in the evidence of record that the 
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determination made that the wrenches offered by Jo-Line failed to 
meet specifications was arbitrary or not supported by competent 
evidence. To hold otherwise would be tantamount to placing the 
Government in a position of allowing a bidder to dictate specifica- 
tions which would permit acceptance of equipment which did not, 
in the considered judgment of the procuring agency, reasonably 
meet the advertised requirements. 

In view of the limited response to the first invitation and of the 
fact that the only conforming bid was excessive both as to price 
and as to the torque wrench offered, we feel that it was entirely 
reasonable to consider a relaxation of the specification requirements 
to match the desired needs of the procuring agency and to gen- 
erate, if possible, wider competitive interest. That such is a proper 
and required procurement responsibility is not open to serious ques- 
tion, especially, as here, where it has been demonstrated that revi- 
sion of Ordnance Drawing No. 8022631 was accomplished to fur- 
ther the competitive bidding system. Even if it be conceded that 
the revision was not major in scope, the record does establish that 
“Revision E” did result in more, not less, competition and in sav- 
ings to the Government. 

10 U.S. Code 2305(b) provides for the rejection of all bids when 
such action is determined to be in the Government’s interest. It 
has been held consistently that an invitation for bids does not im- 
part any obligation to accept any of the bids received and all bids 
may be rejected where it is determined to be in the Government’s 
interest to do so. See 37 Comp. Gen. 760, 761, and the cases therein 
cited. The authority to reject all bids is not ordinarily subject to 
review by the courts or our Office. See B-118013, March 31, 1954; 
B-128422, August 30, 1956; B-131028, April 29, 1957; Harney v. 
Dunkee, 237 P. 2d 561; 31 ALR 2d 469; Champion Coated Paper 
Company v. Joint Committee, 47 App. D. C. 141. Cf. 37 Comp. 
Gen. 12; 34 ¢d. 535. A similar matter was the subject of our deci- 
sion at 36 Comp. Gen. 364, and it was stated therein that when it is 
administratively determined that the lowest acceptable bid is in 
excess of the amount for which the Government should be able to 
procure the particular supplies, a rejection of all bids and a read- 
vertisement for new bids was considered as a proper exercise of 
administrative discretion. Also, see, 17 Comp. Gen. 554. Accord- 
ingly, under the circumstances reported, we agree that the admin- 
istrative actions taken with respect to the protest of Jo-Line were 
proper. 

Concerning the Richmont protest, it is the position of that firm 
as set forth in its letter of May 8, 1959, that Ordnance Drawing 
No. 8022631, Revision E, is both ambiguous and confusing. Rich- 
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mont alleges that the drawing provides for two totally dissimilar 
torque wrench mechanisms which are wholly different in construc- 
tion, quality, performance, cost and value; that the wrenches should 
have been the subject of separate drawings, specifications and invi- 
tations for bids; and that no specific test procedures for evaluation 
were provided. We find nothing in the record tending to indicate 
any ambiguity or confusion among bidders as to the wrenches re- 
quired. The abstract of bids reveals that competitive prices were 
obtained from the interested bidders which would seem to indicate 
an understanding of the bid requirements. Richmont’s May 8 letter 
which set out in some detail the technical bases of its position was 
responded to by the Chief of the Industrial Engineering Division 
of the Army Rocket and Guided Missile Agency on June 5, 1959, 
and such report of evaluation concluded as follows: 

Relative to the questions, propositions, and advertising type of claims pre- 
sented in the balance of 8 page letter from Richmont, it is pointed out that 
the drawing as it exists in Revision E adequately and completely describes 
the current requirements of the wrenches required by ARGMA. The draw- 
ing does not reflect minute details of operation, construction or special fea- 
tures that are not essential for the intended purpose of the wrench. Richmont 
contends that the Air Force and many aircraft and missile manufacturers 
have accepted their wrench as standard; however, this has no bearing on 
the requirements of ARGMA. Perhaps the special features and construction 
of the Richmont wrenches are essential to the Air Force and some aircraft 
and missile manufacturers; however, they are not essential for ARGMA use. 
It is the intent of ARGMA to obtain wrenches which will fulfill the essen- 
tial requirements at the lowest possible cost. Revision E to the drawing was 
issued with this objective. 

In view of the foregoing and since also it has been determined by 
the procuring agency that detailed test procedures were neither 
necessary nor proper, but that it was only necessary to comply with 
the specifications, we agree that Richmont’s protest was properly 
denied under the circumstances and facts of record. See, in this 
connection, 34 Comp. Gen. 174. 

As requested, copies of this decision are being forwarded by let- 
ters dated today to Jo-Line and Richmont. 


[B-140197] 


Civilian Personnel—Separation Action Changes—Disability 
Retirement Right 


An administrative action in separating an employee, who at the time was dis- 
abled due to a mental condition, without first applying for disability retirement 
on his behalf or without advising the employee of his eligibility for disability 
retirement is in derogation of the obligation of the employing agency to secure 
and preserve any benefits to which the employee is entitled and constitutes a 
basis for setting aside the separation action, therefore, the separation may be 
regarded as invalid and the records corrected to show a retirement for dis- 
ability ; however, any retirement benefits based on the record correction are for 
determination by the Civil Service Commission. 
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To the Postmaster General, August 13, 1959: 


On July 10, 1959, your Deputy Postmaster General requested a 
decision concerning the propriety of changing the records of your 
Department to show that a former employee of the Akron, Ohio, 
Post Office was retired for disability on November 27, 1957, rather 
than separated. 

The pertinent facts in the case are summarized as follows: The 
employee involved, a ten-point veteran, had over ten years of serv- 
ice in the postal field service at the time of his separation. The 
Notification of Personnel Action Form effecting such separation shows 
“Separation-Disability.” In the block on such form entitled “Re- 
marks” the following explanation appears “Employee separated due 
to continuous illness of 15 months (90 days additional leave was 
granted). Confined to hospital.” Your Deputy Postmaster Gen- 
eral says and the information appearing in the personnel folder of 
the employee which was transmitted here clearly shows that the 
disability requiring his separation was of a mental nature. Fol- 
lowing his separation the former employee committed suicide—ex- 
act date of suicide not furnished—without again being employed 
in a position under the Post Office Department. Your Department 
considers that the employee should not have been separated but 
should have been retired for disability since he had more than 
enough service for disability retirement on the date that he was 
separated. However, when the matter of correcting your records 
to show a retirement for disability was taken up with the Civil 
Service Commission, your Department was advised that because of 
the rule enunciated in our decision appearing in 22 Comp. Gen. 291, 
there is no authority to retroactively change the records to show a 
retirement for disability in lieu of a “Separation-Disability.” 

The employee in the case under consideration was a ten-point 
veteran; yet the information submitted here does not establish that 
he was afforded the protection guaranteed veterans under section 14 
of the Veterans’ Preference Act, 5 U.S.C. 863. While it is not within 
our jurisdiction to pass upon such question, his separation also ap- 
pears to have been contrary to Executive Order No. 5396, July 17, 
1930, which entitles disabled veterans to leave without pay—after 
the expiration of their sick and annual leave—for periods of nec- 
essary medical treatment. At the time of the employee’s separation 
and for many months afterward he was receiving medical care and 
treatment at a Veterans Administration Hospital which fact ap- 
pears to have been known to the. employing agency at the time of 
his separation as evidenced by the notation on Notification of Per- 
sonnel Action Form “Confined in hospital.” 

Of particular significance is a recent case before the Court of 
Appeals of the District of Columbia (Anderson v. Morgan, 263 F. 
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2d 903), which involved a disabled employee who had been sepa- 
rated by the Treasury Department rather than involuntarily re- 
tired for disability. The Court ordered that the proceedings be 
remanded to the Treasury Department for cancellation of the sepa- 
ration action and for the filing of an application by the Department 
with the Civil Service Commission for the disability retirement of 
the employee. The Court in effect held that there is a duty on a 
Government agency not to separate an employee because of disability 
if such employee has the necessary service to qualify for disability 
retirement. Rather, the Court reasoned, the agency should file on 
behalf of such employee an application for disability retirement. 

Where the disability resulting in the separation of an employee 
is a mental condition which impairs his judgment and ability to 
make decisions for himself, the reason for the holding in the case 
of Anderson y. Morgan is even more apparent. In such a case 
there is an obligation on the part of the employing department or 
agency processing personnel actions which, as you note, is recog- 
nized in some degree by both Post Office Department and Civil 
Service Commission Regulations to secure and preserve any benefits 
to which such employee may be entitled. Your Department’s action 
in effecting a separation without first applying for disability retire- 
ment in behalf of the employee here involved (such as suggested in 
the instructions of the Civil Service Commission and the regula- 
tions of the Post Office Department) or advising him of his eligi- 
bility for such retirement disregarded such obligation and, under 
the theory of the case of Anderson v. Morgan, would constitute a 
basis for setting aside the separation action. We agree, also, that 
the decisions in Vitarelli v. Seaton, 39 U.S. 535, and Service v. Dulles, 
354 U.S. 363, indicate the invalidity of a personnel action adverse to 
an employee when not in conformity with applicable regulations. 

In view of the foregoing we consider that the separation action 
of November 17, 1957, reasonably may be viewed as invalid and the 
records adjusted accordingly. Any retirement act benefits based 
upon that conclusion will be for determination by the Civil Serv- 
ice Commission. 


[B-140316] 


Civilian Personnel—Leave and Compensation—Holidays— 


July 4, 1959 


Employees who had been excused on July 3, 1959, pursuant to Executive Order 
No. 10825, because the July 4th holiday fell on Saturday their nonworkday, but 
who were called back for duty on July 4, 1959, are not to be charged for leave 
for July 3, 1959. 
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Employees who had regular tours of duty from Monday through Friday but who 
were required to work on July 3 and July 4, 1959, due to an emergency situation, 
are not entitled to compensatory time off on an alternate day for July 3, 1959, 
under Executive Order No. 10825, which does not cover employees who would 
receive holiday or premium pay or compensatory time in lieu thereof; however, 
such employees would be entitled to premium (overtime) pay or compensatory 
time in lieu thereof under the Federal Employees Pay Act of 1945, as amended, 
5 U.S.C. 912, 912a. 

Employees who have regular tours of duty from Saturday through Thursday of 
the week in which the July 4, 1959, holiday fell and who worked on July 2, 3, 
and 4, 1959, would not come within the scope of Executive Order No. 10825, for 
entitlement to be excused on some other workday during fiscal year 1960, but 
would be entitled only to compensation or compensatory time as provided under 
the Federal Employees Pay Act of 1945, 5 U.S.C. 912, 912a. 


To the Administrator, General Services Administration, August 13, 


1959: 


Your letter of July 24, 1959, requests our decision whether under 
Executive Order No. 10825 certain employees of the General Serv- 
ices Administration who worked July 3 and 4, 1959, may be ex- 
cused on some other workday during fiscal year 1960 for having 
worked on July 3. 

As July 4 was a Saturday, “a non-workday for many employees,” 
the preamble of Executive Order No. 10825 states “it is appropriate 
that those employees who do not regularly work on that day be 
given an alternate day in special observance of this anniversary.” 

You say that as a result of the fire which occurred Thursday, 
July 2, at the Pentagon Building, it was essential to remove the 
debris and damaged equipment, to install shoring under damaged 
beams, and to restore essential services. Therefore, a large group 
of employees whose regular tour of duty was Monday through 
Friday that week were required to work on both Friday and Sat- 
urday, July 3 and 4; that other groups of employees, who had been 
excused for July 3, were called back to work on July 4. Also, you 
say that all of these employees would have been excused July 3, and 
no overtime work was scheduled for July 4, had the fire damage 
not occurred. 

Section 1(a) of Executive Order No. 10825 provides that, except 
as provided in Section 2, employees whose basic workweek includes 
Friday, July 3, 1959, and who would ordinarily be excused from 
work on a holiday falling within their basic workweek, shall be 
excused from duty all day on Friday, July 3, 1959; but that such 
day shall not be considered a holiday within the meaning of Execu- 
tive Order No. 10358 or of any statutes relating to compensation 
and leave of employees of the United States. Section 2(a) pro- 
vides in part that Executive Order No. 10825 shall not be con- 
strued as excusing from duty those employees who for national 
security or other public reasons should be at their posts of duty on 
July 3, 1959. Your doubt in the matter arises because of section 
2(b) which reads as follows: 
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(b) This order shall not apply to (i) any employee who receives holiday 
or premium pay or compensatory time in lieu thereof, for work performed 
on Saturday, July 4, 1959, or any part thereof, or (ii) any employee whose 
basic work-week includes Saturday, July 4, 1959, or any part thereof and 
who is excused from duty without loss of pay or leave on a workday which 
includes all or part of that day. 


Section 3 provides any employee mentioned in section 1 who 
would ordinarily be excused from work on a holiday, but who (i) 
is not excused from duty on Friday, July 3, 1959, or (ii) whose 
basic workweek does not include July 3 or any portion thereof, 
shall be excused from duty without charge to leave or loss of pay 
on one other workday in fiscal year 1960. Section 4 precludes the 
granting of any “holiday, premium, or overtime pay” for any work 
performed on Friday, July 3, but would permit agencies “to grant 
compensatory time in lieu thereof” without the need for additional 
appropriations. 

In light of the foregoing provisions of the Executive order, your 
expressed assumption is correct, namely, that employees who had 
been excused for July 3, but who were called back for duty on 
July 4, will not be chargeable for “leave” for July 3. See 38 Comp. 
Gen. 869, copy attached. 

The Executive order expressly was designed to excuse employees 
who would otherwise work regularly on July 3 or to grant an alter- 
nate day to such employees who did not regularly work on Satur- 
day, July 4, 1959, or as provided in section 3(ii) whose workweek 
did not include July 3, 1959. However, section 2(b)(i) precludes 
the grant of an alternate day (for working July 3) to “any em- 
ployee who receives holiday or premium pay or compensatory time 
in lieu thereof, for work performed on Saturday, July 4, 1959, or 
any part thereof.” In other words under section 2(b) (ii), any 
employee whose regularly scheduled basic workweek included Sat- 
urday, July 4, and who would receive holiday or premium pay for 
regular work that day is not covered by the Executive Order No. 
10825. Any such employees who were called back for work on 
July 4 should receive premium (overtime) pay or compensatory 
time in lieu thereof under the Federal Employees Pay Act of 1945, 
as amended, 5 U.S.C. 912, 912a. The Executive order does not 
provide for emergency situations. 

Therefore, our view is that compensatory time off on an alter- 
nate day for July 3 may not be granted to employees whose regu- 
lar tours of duty were Monday through Friday but who worked 
both Friday and Saturday, July 3 and 4, 1959. 38 Comp. Gen. 869. 

Concerning your last question, any of your employees whose regu- 
lar tour of duty was Sunday through Thursday of that week, and 
who worked as stated in the letter on July 2, 3, and 4, 1959, simi- 
larly would not be within the scope of the Executive order and 
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thus would be entitled only to such compensation or compensatory 
time off as may be provided by the Pay Act of 1945, 5 U.S.C. 911. 


[B-140336] 


Contracts—Negotiation—Public Exigency—Cancellation— 
Time for Submission 


A thirty-day time schedule for the submission of offers under a negotiated solici- 
tation, which was authorized under 10 U.S.C. 2304(a) (2) on the basis that the 
public exigency would not permit the delay incident to advertised procurements, 
is a period of time comparable to that permitted under advertised procedures 
and indicates that the public exigency exception was improperly invoked ; there- 
fore, no valid objection to the cancellation of the negotiated solicitation and the 
invocation of formal advertised procurement procedures will be made. 


Although the time between the issuance of an invitation for bids following a de- 
termination to cancel a negotiated solicitation for the same procurement, due to 
an improper invocation of the public exigency authority in 10 U.S.C. 2304(a) (2), 
and the deadline for submission of bids under the second invitation was extremely 
short in relation to the complexity of the procurement, the time actually avail- 
able for bidding may be regarded as adequate. 


The denial of a bidder's request for an extension of time for a recomputation 
of a bid after the contracting agency issued an amendment to the specifications 
shortly before bid opening does not appear to be a basis for invalidation of 
the award in view of evidence which indicates that none of the other respon- 
sive bidders requested an extension and that the amendment specification did 
not require a bid recomputation but was merely an affirmation of the original 
specifications. 


To Ideco, Inc., August 13, 1959: 


By telegrams of July 28 and 29 and letters of July 28, 29, and 
August 5, 1959, the latter with enclosures, you have protested the 
procedures incident to the award of a contract by the Corps of 
Engineers for construction of a service tower for complex 34 at 
Patrick Air Force Base, Florida. 

A “Solicitation for Quotation,” reference Serial No. Eng—08-123- 
(Neg 59-19) was issued June 9, 1959, by the District Engineer, 
Jacksonville, Florida, for sealed quotations covering the project to 
be submitted not later than 11:00 a.m. EST, July 9, 1959. The 
solicitation provided in part: 

1. LATE QUOTATIONS: The Government reserves the right to consider 
quotations or modifications thereof received after the date indicated for such 


purpose, but before the award is made, should such action be in the interest 
of the Government. 


This was clearly intended to be a negotiated as opposed to a 
formally advertised procurement as is indicated by the foregoing 
quotation which is inconsistent with formal advertising procedures, 
and by the use of the terms “informal quotations,” “negotiation,” 
and “negotiated quotation” on the face of the “Quotation Form.” 
We understand further that all of the interested parties recognized 
that this was intended to be a negotiated procurement. 
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Offers were publicly opened and prices announced on July 9, 
1959. The two low offers were Ideco’s at $4,335,000 and Kaiser 
Steel Corporation’s at $4,339,316. In accordance with the normal 
procedure followed by the Corps of Engineers at that time, nego- 
tiations should then have been undertaken with the low offeror 
and a contract awarded to such offeror provided that mutually sat- 
isfactory terms could be arranged. However, the second low of- 
feror on July 21, 1959, offered a reduction in its price of $38,000. 
By letter dated July 25 to the District Engineer your firm offered 
to reduce its offer by the same amount the other offer had been 
reduced. 

However, by telegram of July 25 the District Engineer had 
notified all offerors that the original solicitation was withdrawn 
“due to changes in scope of the work,” and that new quotations 
would be received until 10:00 a.m., July 30, 1959, under number 
Eng-08-123-Neg-60-5. The provisions of the earlier solicitation - 
were made to apply, with certain exceptions enumerated in the 
telegram, including increases in cable lengths and drum capacities 
and the elimination of a service platform. It was-also stated that 
no proposals would be received after the time fixed and that it was 
proposed to execute a contract prior to August 1. 

Your firm protested the withdrawal of the old solicitation and 
alleged that negotiations should be instituted with the low offeror 
thereunder, contending .that withdrawal of the original solicitation 
and the substitution of the new solicitation was contrary to the 
provisions of the Armed Services Procurement Regulation. 

After further consideration it was determined by the Department 
of the Army that negotiation of the procurement was not justified, 
and that the new solicitation should be treated as an invitation for 
bids pursuant to which award would be made to the low bidder as 
under competitive bid procedures. We understand*that interested 
parties were advised of the change by telegram of July 29 and that 
bids were required to be submitted by July 31. 

Six bids were received, all responsive. The three low bids were 
as follows: 


Biene Bleed: CREO. nnticcncensansscnedtbnemsiin $3,898,999 
Yuba Consolidated Industries, Inc. ------------------ 3,947,899 
NG. cccaenatnniaseniascenas titling ctinninsimaipaadadeibcacte 3,994,500 
We have been advised that award was made to the low bidder on 
July 31. 


It is our understanding that the procurement originally was pro- 
posed to be negotiated pursuant to the exception to the formal ad- 
vertising requirement provided in 10 U.S.C. 2304(a)(2), which 
authorizes negotiation when “the public exigency will not permit 
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the delay incident to advertising.” The plain language of the ex- 
ception indicates that it is to be invoked where the Government’s 
interests would be prejudiced by the consumption of time neces- 
sarily attending the preparation and distribution of invitations for 
bids and applicable specifications, the completion and return of bid 
forms, and the evaluation of bids. See in this connection 38 Comp. 
Gen. 44, wherein an administrative determination that the excep- 
tion was properly for application was made on one day and award 
was made on the next day. In this instance, a considerable period 
of time was obviously taken to prepare and reproduce the detailed 
specifications and other provisions of the initial “Solicitation for 
Quotations” which on its face appears as complete and detailed as 
a normal invitation for bids. Further, the time given for submis- 
sion of offers under that solicitation (30 days) compares favorably 
with the time permitted under many invitations for bids dealing 
with procurements of a comparable complexity. Since the time 
schedule with respect to the original solicitation was at least as 
generous as would be required under formal advertising, we must 
conclude that the cited exception to the formal advertising require- 
ment was improperly invoked in this case and that the procurement 
by any means other than formal advertising would not have been 
authorized. See in this respect 10 U.S.C. 2304(a) which provides 
in pertinent part: 


Purchases of and contracts for property or services covered by this chapter 
shall be made by formal advertising. * * * 


Since the authority, used for negotiating did not apply, we can 
interpose no valid objection to the decision to cancel the solicita- 
tions and advertise. In view of this conclusion it becomes unnec- 
essary to consider whether, had negotiation been authorized, it was 
proper to negotiate with other than the low offeror under the origi- 
nal solicitation”or whether that solicitation could properly have 
been withdrawn and offers resolicited under the replacement solici- 
tation. 

In your letter of August 5 you state that even assuming that the 
withdrawal of the solicitations in favor of an invitation for bids 
was proper, the procedures relating to the invitation were con- 
trary to regulation. Specifically, you state that a telegram amend- 
ing the specifications was received by Ideco at 3:00 p.m., July 30, 
only four business hours before bid opening, which amendment 
“contained what purported to be a clarification in specification but 
which actually confused the specification.” 

Paragraph SC-10 of the original specification provided in part: 

* * * The Contractor shall guarantee the performance of the structure un- 


der all conditions of use and loading set forth in these plans and specifi- 
cations, * * * 
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The telegram of July 25, referred to previously, provided for desig- 
nated changes and advised that such changes were made to provide 
for a possible future increase of 40 feet in the height of the struc- 
ture up to a height of 285 feet. The telegram further stated at 
paragraph 13: 


Except for changes outlined herein to provide future hook height of 285 
feet, the basic structure shall remain as presently designed. 


The telegram of July 30 stated in part: 

2. This is to clarify numbered paragraph 13 of message sent 25 July 1959 
reinstating the above work. The contractor’s responsibility for design of the 
— as stated in paragraph SC-10 is limited to the 245 foot hook 
It is the foregoing which you contend does not clarify but confuses 
the specification in that, you allege, it could not be determined to 
what extent the contractor’s guarantee under paragraph SC-10 
would be affected in the event the additional 40 feet were added. 
You indicate that the possible effect on your bid of the clarifica- 
tion could not be satisfactorily determined within the time avail- 
able. A five-day extension requested by you was denied. You con- 
tend that the described procedure was in violation of ASPR sec- 
tions 2-202, providing that bids shall be solicited sufficiently in 
advance of opening to allow bidders an adequate opportunity to 
prepare and submit their bids, and 2-201(d), providing that all 
essential requirements shall be adequately described in the invita- 
tion either directly or by reference to all applicable drawings, plans 
and specifications. 

In this instance, the time between issuance of the invitation for 
bids and the deadline for submission of bids was extremely short 
in relation to the size and complexity of the procurement. It ap- 
pears clear, however, that except for the changes contained in the 
telegram of July 25, which you concede in the enclosure to your 
letter of July 29 are not substantial, interested parties had from the 
time of receipt of the original solicitation until bid opening to pre- 
pare their bids. 

While the departures in the first stages of this procurement from 
the procedures prescribed by the ASPR created an unfortunate and 
manifestly undesirable situation, we do not believe that the reme- 
dial actions taken were so prejudicial to the interests of bidders as 
to justify exception by our Office to the award finally made. In 
the peculiar circumstances existing, the time actually available for 
bidding may be regarded as adequate. 

We think it clear from the quoted language of paragraph SC-10 
of the original specification and paragraph 13 of the telegram of 
July 25 that, except for the changes enumerated in the telegram, a 
tower which would conform to the requirements of the original 
specification would also meet the specification as amended by the 
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telegram. We think it is also clear that paragraph 2 of the tele- 
gram of July 30 was intended merely to reaffirm such intention. 
That such intention is clear is supported by the fact that none of 
the other five responsive bidders appears to have requested either 
an extension of time or further clarification. Accordingly, it does 
not appear that the clarification of July 30 should have required 
any bid-recomputation or that the refusal of the contracting officer 
to extend the date for bid opening to permit such recomputation 
may be regarded as a basis for invalidating the award made pursu- 
ant to the invitation for bids. 


[B-138834] 


District of Columbia—Stadium Construction—Bonds— 
Proceeds Disposition 


Proceeds from the sale of negotiable bonds which are guaranteed as to both prin- 
cipal and interest by the United States should be regarded as public moneys 
required to be deposited in the Treasury of the United States pursuant to 31 
U.S.C. 482 and 31 U.S.C. 521, in the absence of specific statutory authority which 
would permit the deposit of such funds in commercial banks or other private 
depositories. 

Notwithstanding that the District of Columbia Stadium Act of 1957 is silent as 
to the manner in which proceeds from the sale of bonds issued by the Armory 
Board are to be expended, in view of the intent that the stadium is for the 
people of the District of Columbia and sections 9 and 10 of the act provide 
that the District Commissioners are to certify the yearly financial statements 
of the Armory Board and that the District of Columbia is to advance, on a 
reimbursable basis, necessary funds to meet amounts payable on account of 
the bonds, the proceeds from the sale of the bonds should be expended in the 
same manner as other public funds of the District of Columbia. 

Although District of Columbia Armory Board is obliged to repay principal, plus 
interest, on bonds sold pursuant to the District of Columbia Stadium Act of 
1957, the operating fund for the stadium is intended to include both receipts 
from the issuance of bonds as well as revenue from stadium operations and, 
consequently, moneys derived from sales of bonds are considered “receipts” 
within the scope of the term as used in section 6(a) of the act and are for 
deposit into the operating fund established by the act and held in the United 
States Treasury. 


To the Board of Commissioners of the District of Columbia, August 
17, 1959: 


Your letter of June 8, 1959, concerns the deposit of funds de- 
rived from the sale of bonds by the District of Columbia Armory 
Board (Armory Board) pursuant to the authority in the District 
of Columbia Stadium Act of 1957 (Public Law 85-300), 71 Stat. 
619, as amended, by the act of July 28, 1958 (Public Law 85-561), 
72 Stat. 421, and presents certain questions in connection there- 
with for our consideration. 

Your letter is, in pertinent part, as follows: 

On May 28, 1959, there was deposited in the United States Treasury— 
Account 99x9430 Stadium Fund, Armory Board, D.C.—through the D.C. 


Treasurer, $80,000 received from The Riggs National Bank by the Armory 
Board. ‘This check represented part of the proceeds of a bond sold to The 
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Riggs National Bank for $96,000. Said bond is to mature on May 25, 1962, 
and provides for interest at the rate of 314% per annum, payable semi- 
annually to The Riggs National Bank. 

The bank retained $16,000 in a savings account in the name of the D.O. 
Armory Board to meet the expenses of the Armory Board in connection with 
Stadium obligations, part of which was earmarked and retained in the sav- 
ings account to pay interest on the borrowed funds. The Riggs National 
Bank has expressed a willingness to pay interest on this savings account 
(of $16,000) at the rate of 3% per annum. 


Your specific questions are as follows: 


(1) Whether the proceeds received from the sale of bonds under the pro- 
visions of the 1957 Act, as amended, are required by law to be deposited in 
the Treasury of the United States and expended in the same manner as other 
public funds of the District of Columbia are received and expended; 

(2) In view of the 3% interest which the Armory Board will receive on 
the $16,000 (now in a savings account at The Riggs National Bank) plus 
the fact that the major portion of this ($10,080) will be used to pay fhe 
Riggs National Bank its 314% interest on the $96,000, can this sum be left 
on deposit at the Bank either in whole or to such extent as to meet the 
Armory Board’s obligation to pay to The Riggs National Bank the 34% 
interest on the $96,000; 

(3) When the Armory Board sells a bond or bonds in the future, either 
for the cost of final drawings and specifications, the construction of the 
Stadium and/or other purposes as stated in the 1957 Stadium Act and, at 
the same time, incurs an obligation to repay such bond or bonds, plus in- 
terest, is the money derived from such sale a “receipt” (derived from the 
exercise by the Board of the powers granted by the 1957 Stadium Act, as 
amended), and as such, must be deposited in the Treasury of the United 
States in view of the fact that the Armory Board is primarily required to 
pay off the principal and interest on such bonds under the 1957 Stadium Act? 


The District of Columbia Armory Board was created by Public 
Law 605, approved June 4, 1948 (62 Stat. 341). The purpose of 
this act was to state a policy for maintenance and operation of the 
District of Columbia National Guard Armory with the use to be, 
primarily, for the quartering and training of the Militia of the 
District of Columbia, and, secondarily, to provide suitable facilities 
for major athletic events, conventions, concerts and such other ac- 
tivities as may be in the interest of the District of Columbia. Sec- 
tion 8 of the 1948 act provides that expenditures from the Armory 
Board working capital fund (created by section 8) may be made 
only upon vouchers which have been certified by the Armory Board 
and approved by the Auditor of the District of Columbia before 
payment, and that such expenditures shall be disbursed in the 
same manner as other District of Columbia funds are disbursed. 

The District of Columbia Stadium Act of 1957, as amended (Sta- 
dium Act), authorizes the Armory Board to construct and operate 
a stadium having a seating capacity of not more than 50,000. The 
Stadium Act also authorizes the Armory Board to issue negotiable 
bonds bearing interest to finance stadium construction costs, but 
provides that the interest (on the bonds) shall not be at a rate in 
excess of that approved by the Secretary of the Treasury. The 
act further provides (section 6(a)), 62 Stat. 340, that the Armory 
Board “shall place into an operating fund all receipts derived from 
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the exercise by the Board of the powers granted by this Act” (i.e. 
the Stadium Act, as amended) to be used for constructing, operat- 
ing and maintaining the stadium. Also, section 9 of the Stadium 
Act, 62 Stat. 34, as amended, provides in pertinent part as follows: 

* * * All bonds and other securities issued by the Board under authority 
of this Act are hereby guaranteed as to both principal and interest by the 
United States. [Italics supplied.] 

Inasmuch as the bonds issued by the Armory Board under the 
Stadium Act, as amended, are guaranteed as to both principal and 
interest by the United States, we are of the view that the funds 
received from the sale of such bonds should be regarded as public 
moneys required to be deposited in the Treasury of the United 
States pursuant to 31 U.S.C. 482 and 31 U.S.C. 521, in the absence 
of specific statutory authority permitting such funds to be depos- 
ited in commercial banks or other private depositories. 

While the Stadium Act is silent as to whether funds received 
from sale of the bonds should be expended in the same manner as 
public funds of the District of Columbia, it expressly states that the 
construction of the stadium is “to provide the people of the District 
of Columbia with a stadium” (see section 2 of the act), 62 Stat. 
339. Also, section 10 of the act, 62 Stat. 342, provides that the 
Commissioners of the District of Columbia shall certify as to accu- 
racy the financial statement the Armory Board is required by the 
section to file with the Congress each year. Moreover, provisions 
are included in the act (section 9) under which the District of 
Columbia will, if necessary, obtain and furnish funds to the Armory 
Board in order to insure prompt payment of amounts payable on 
account of the bonds, although such amounts are reimbursable to 
the District of Columbia out of available moneys in the “sinking 
fund,” established by the act. Also, it would appear to be in the 
interest of economy that the bond proceeds should be expended in 
the same manner as public funds of the District of Columbia, since 
the District Government has the necessary personnel and facilities 
for approving, processing and paying vouchers of the Armory 


Board. (See section 8 of the act of June 4, 1948, referred to above.) 


In light of the foregoing it is our view that the bond proceeds 


should be expended in the same manner as are public funds of the 
District of Columbia. 
Your first question is answered accordingly. 


In view of the answer to question No. 1, your second question is 


answered in the negative. 


As to question No. 8, House Report No. 2146 (86th Congress, 2d 
Session), on the bill which became Public Law 85-561 and amended 
the District of Columbia Stadium Act of 1957, contains the fol- 


lowing (p. 8) 
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(e) The stadium’s operating fund shall be used for constructing, operating; 
and repairing the stadium. This fund will include receipts from the issu- 
ance of bonds as well as revenues derived from the operation of the stadium. 


It is clear from the quoted statement that moneys derived from the 
sale of bonds are to be considered “receipts,” within the scope of 
that term as used in section 6(a) of the act, as amended, and as 
such, are for deposit into the operating fund established by the 


section. Hence, and in view of the answer to question No. 1, your 
third question is answered in the affirmative. 


[B-138859] 


Contracts— Specifications — Restrictive — Particular 
Make—Negotiated Procurement 


A specification which requires the use of a particular manufacturer’s regularly 
produced item or a major component thereof on the basis that the item fur- 
nished in previous procurements met the needs of the contracting agency, with- 
out any administrative determination as to whether another manufacturer's 
product embodying different design features may be equally suitable to the 
agency needs, is so restrictive as to prevent the competition required under 
advertised procurement procedures, even though other manufacturers may 
duplicate the item or component. 

Specifications which describe a particular manufacturer's product by its exact 
characteristics in detailed drawings are no different from specifications which 
indicate a product by brand name and model number and, therefore, it is re- 
quired that the phrase “or equal” or words of similar import must be added to 
the description and that bids which offer products which will perform the job 
just as well must be considered for award on an equal basis. 

A lapse of more than six months between the date of initiation of a negotiated 
procurement, which was authorized under 10 U.S.C. 2304(a) (2), on the basis 
that the public exigency would not permit the delay incident to an advertised 
procurement and the date of the contract award, together with the fact that a 
period of 30 days was allowed for submission of proposals, compares favorably 
with period of time required under formally advertised procurements and 
indicates that the public exigency exception may not have been properly in- 
voked ; however, in view of the fact that much of the delay was due to the 
careful review after protest of the award and in view of the advanced state of 
completion of work under the contract, objection will not be raised to the nego- 
tiated procurement. 


To the Secretary of the Air Force, August 18, 1959: 

We refer to letters of April 2, June 8, June 18, July 8, and 
August 4, 1959, signed by various members of your staff concerning 
Request for Quotation No. ENG-11-184-(NEG-59-A-129) and In- 
vitation for Bids No. DA~-ENG-11-184-59-A-736—JD, May 29, 1959, 


both issued by the Corps of Engineers for the procurement re- 
spectively of 160 and 150 snowplows for the Department of the 


Air Force. 


With respect to the negotiated procurement, it is reported in en- 
closures to a letter signed by the Assistant Secretary of the Army 
(Logistics), dated April 21, 1959, that the Chicago Procurement 
Office, Corps of Engineers, received from the Air Force, Military 


Interdepartmental Purchase Requests (MIPR) No. 40-604-8-50B- 
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671, dated June 18, 1958, for 10 snowplows and No, 40-604-9-50B- 


819, dated August 18, 1958, for (as subsequently amended) 150 


snowplows in accordance with specification No. MIL-—S-26850C- 
(USAF) dated May 16, 1958. The specification requires equip- 
ment pursuant to drawings referenced therein covering a chassis as 


manufactured by Oshkosh Motor Truck, Inc., and plow units as 


manufactured by Frink Snow Plow, Inc., Wausau Iron Works and 


Sicard Industries, Inc. The report from the Army states that in 
a conference between representatives of the Corps of Engineers and 
the Air Force, the latter stated, “This was the only equipment that 


would do the job.” A memorandum dated February 19, 1959, signed 
by the Director of Research and Development, USAF, enclosed with 


the Army report states: 


The Air Force has reviewed the specification used in the procurement of 


160 snow plows by RFQ, ENG-11-184 (Neg. 59-A-129) to specification MIL- 
$-268500 (USAF), and has determined that this specification sets out and 
represents the minimum requirements of the Air Force for snow plows to 
be used in clearing snow from air field runways. 

The MIPR’s indicated that the requirement for the snowplows 
was urgent. In addition, a letter dated August 27, 1958, from the 


Director, Supply and Services, Memphis Air Force Depot, also en- 
closed with the Army report states: 


1. The snowplows to be procured on subject MIPR’s are urgently required 
by the Air Force. Non-receipt of these snowplows prior to the coming win- 
ter season will seriously hamper flight operations at Air Force bases. The 
most serious effects would be felt by new activations within the Strategic 
Air Command, where there has been no prior requirement. Aircraft will be 


subject to grounding as a result of heavy snowfall at these lo.ations now 


lacking this equipment if delivery is not timely. 


2. In view of the above, it is requested that urgent 73h be afforded 
subject MIPR’s as provided by AFPI, Paragraph 3-—202.2 3 I 


The cited AFPI provision relates to the public exigency excep- 
tion to the general requirement that supplies and services be ac- 
quired through the use of competitive bid procedures. In view of 
the stated urgency, the contracting officer determined that the pro- 
curement should be negotiated pursuant to 10 U.S.C. 2304(a) (2) 
which authorizes negotiation when “the public exigency will not 
permit the delay incident to advertising.” 

Request for Quotation No. ENG-11-184-(NEG-59-A-129) cov- 
ering the 160 snowplow requirement was issued October 13, 1958. 
(The delay between preparation of the second MIPR and date of 
issuance of the RFQ was caused in large part, according to an 
enclosure to the letter of June 8, by the need to reproduce certain 
of the 1,700 drawings incorporated in the specification by reference.) 
Proposals were to be opened November 12, 1958. The request was 
“sent to 19 firms; four offers were received in reply, two of which 
were determined to be nonresponsive. One of the firms submitting 
a nonresponsive offer, Walter Motor Truck Company, protested the 
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procurement. By a telephone call on November 12, from Head- 


quarters USAF, the Corps of Engineering was requested to with- 


hold further action on the procurement because of the protest. This 


request was confirmed by a teletype message of December 19, 1958. 
In accordance therewith, action on the procurement was held up 


by the Corps of Engineers. 
By teletype dated January 12, 1959, from Headquarters USAF, 


the contracting officer was authorized to proceed with the award. 
However, on January 14, 1959, the Assistant Secretary of the Air 
Force (Materiel) requested that the award be withheld pending his 


review, which was apparently completed by January 23, 1959, when 


the Air Foree MIPR Officer in Chicago was advised by Headquar- 


ters USAF, to authorize the Corps of Engineers to proceed as expe- 
ditiously as possible with the award. Further delay was incurred 
pending a review of the matter by the Secretary of the Air Force. 


Finally, on February 5, 1959, the Corps of Engineers was requested 


to cancel all hold orders and to make an all-out effort to procure 
the snowplows. 

Meanwhile pursuant to a request (apparently prompted by the 
large number of delays) from the contracting officer dated January 


15, 1959, the Air Force Liaison Office, by memorandum of January 


20 verified that the procurement. was still urgent. The latter memo- 
randum states in part: 


1. The fact that delivery of subject snowplows can not be effected before 
April 1959 will in no way moderate the Air Force requirement that delivery 
of these plows be consummated at the earliest possible date. 


2. Shipping instructions for first group of subject units will be directed to 


the far north of the Western Hemisphere. An initial delivery in April 1959, 
accompanied by a suitable transportation priority, will not be out of line 
with the use of these plows at designated site. 

3. Just recently this office has received a communication from HQ USAF 
and Hq Air Defense Command (copies attached) stating that earliest possi- 
ble delivery of subject snowplows is required and that Schedule “A”, as re- 
ferred to in the contract, be adhered to. 


Accordingly, negotiations were resumed with the responsive offerors 
and award was made to Oshkosh on March 2, 1959. We understand 
that this negotiation period might have been shorter but for the fre- 
quent and careful review at several stages prompted by the wide de- 
gree of interest in. the procurement. 

The letter of April 2 from the Deputy, Procurement and Produc- 
tion, indicates that specification No. MIL-S-26850C, USAF, dated 
May 16, 1958 (superseded by MIL-S-26850D, October 7, 1958, which 
is substantially identical), covers a snowplow having a Gross Vehicle 
Weight of 54,000 lbs. including a truck chassis, associated displace- 
ment blades, a universal blade mounting attachment, and a high 
speed large capacity rotary plow with auxiliary engine. The letter 
further states that in four prior procurements of vehicles of a similar 
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size and nature under contracts awarded between November 2, 1955, 
and June 27, 1957, employing broader specifications, Oshkosh vehicles 
were purchased in each case. It is stated, further, that in October of 
1957 Oshkosh and Sicard, Frink, and Wausau offered drawings, 
manufacturing data, and license-free use of patents without cost to 
the Government for the truck chassis and related attachments. It 
was then determined that this information could be used as competi- 
tive procurement data. 

It is our understanding that, with respect to the truck, the draw- 
ings and other data made a part of the specifications prescribed in 
detail a drive system (including axle assemblies and transfer case) 
as manufactured by Oshkosh and that only a truck having exactly 
such drive system could meet the specifications. A letter of April 2 
from the Air Force also states that the specifications are nevertheless 
not unduly restrictive because: 

1. The vehicle meets the minimum needs of the Air Force. 

2. The Government owns the manufacturing drawings and repro- 
duction rights. 

3. The components and assemblies of the vehicle called for are 
available on the open market. 

4. Those relatively few parts of the vehicle not procurable on the 
open market can be fabricated or assembled by any regular supplier 
of vehicles of this type. 

An enclosure to an Air Force letter of June 8 sets out in substance 
the following additional reasons for not regarding the specifications 
as unduly restrictive: 

1. All patents covering components are available to the Govern- 
ment for license-free use. 

2. The vehicle engine is military standard conforming to MIL-E- 
11275. 

3. Two responsive offers were received and another manufacturer 
indicated he did not submit an offer only because of the number of 
orders already on hand. 

4. When the specification was coordinated with the snowplow in- 
dustry, companies other than Oshkosh offered no objections to the 
use of the drawings and one producer indicated the data are adapt- 
able for assembly in one of its divisions. 

The procurement has been protested by the Walter Motor Truck 
Company, as stated in correspondence with various offices of the De- 
partment of Defense and in a letter of March 3, 1959, and further 
correspondence with us, on two grounds: first, that the circumstances 
did not justify the invocation of the negotiating authority and sec- 
ond, that the specifications are so restrictive as to preclude real 
competition. 
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As to the first, we have already noted that the justification for 
negotiating the award rather than employing competitive bid pro- 
cedures is that the public exigency would not permit the delay inci- 
dent to advertising. The plain language of the exception indicates 
that it is to be invoked where the Government’s interests would be 
prejudiced by the consumption of time necessarily attending the 
preparation and distribution and return of bid forms and the evalua- 
tion of bids. See in this connection 38 Comp. Gen. 44 wherein an 
administrative determination that the exception in 10 U.S.C. 2304 
(a) (2) was properly for application was made on one day and award 
was made on the next day. 

With respect to the procurement in question, however, a consider- 
able time was taken to assemble and reproduce the drawings incorpo- 
rated in the specification by reference and to prepare the Request for 
Quotation which appears as complete and detailed as any invitation 
for bids. Further, the time given for submission of proposals (30 
days) compares favorably with the time under invitation No. DA- 
ENG-11-184-59-A-579-JD (14 days) representing a procurement of 
five 54,000 lb. G.V.M. snowplows for the Department of the Navy 
and invitation No. DA~-ENG-11-184-59-A-736-JD (31 days) repre- 
senting a procurement of 150 54,000 lb. G.V.W. snowplows for the 
Air Force which we comment upon further below. After offers on 
the instant procurement were submitted, a significant period of time 
passed before award. We recognize that much of the delay in mak- 
ing the award after receipt of proposals was due to the insistence of 
the Walter Company on the propriety of its position. Nevertheless, 
the record with respect to time consumed in processing the procure- 
ment both before and after the solicitation for quotations raises a 
serious question as to whether negotiation was justified on the grounds 
that the public exigency would not permit the delay incident to ad- 
vertising. It appears, in fact, that a contract pursuant to advertising 
might well have been awarded in less time. 

The position of the Walter Motor Truck Company with respect to 
the restrictive nature of the specifications is that no real competition 
was possible because any manufacturer other than Oshkosh would 
have to retool its assembly line in order to produce the Oshkosh type 
of drive system. It is argued that from a practical standpoint this 
necessity would prevent competition both as to price and time of de- 
livery. Walter further contends that the mere fact that more than 
one responsible offer was received would not necessarily require a 
determination that the specifications were not restrictive. In support 
of this conclusion there is cited our decision at 20 Comp. Gen. 903 in 
which we held that a specification under a formally advertised pro- 
curement which limited competition to a few and excluded any other- 
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wise qualified suppliers was in contravention of the public procure- 
ment statutes. 

It should be noted that the specification used in Request for Quota- 
tion No. ENG-11-184-(NEG-59-A-129) is substantially the specifi- 
cation applicable to invitation for bids No. DA-ENG-11-184-59-A- 
736-JD issued May 29, 1959, for procurement of an additional quan- 
tity of 150 54,000 lb. G.V.W. snowplows for the Air Force. The 
invitation appears to have been issued pursuant to Small Business 
Restricted Advertising procedure which under section 1-706.5(b) 
ASPR is to be conducted in the manner prescribed for formal adver- 
tising except that bids and awards are restricted to small business 
concerns. The Walter Motor Truck Company by letter of June 4, 
1959, and additional correspondence, has protested against any award 
pursuant to that invitation on the ground that the specifications are 
so restrictive as to prevent full and free competition. 

Responsible officials of the Air Force have determined that the re- 
ports submitted with respect to the specification under the Request 
for Proposals are equally applicable to those included in the invita- 
tion for bids and, therefore, that no additional report with respect 
to the latter is deemed necessary. It is reported in an enclosure to 
the letter of August 4 that upon bid opening on July 15, 1959, it was 
found that bids on the full amount of the procurement had been re- 
ceived from Oshkosh and one other firm; the latter, whose bid was 
low, was, however, determined to be ineligible for award because it 
did not qualify as a small business. Two bids were received on the 
60 snowplows in the procurement to be equipped with bank rotary 
snow removal units, but the prices on these were too high to merit 
consideration for award. 

It is our understanding, on the basis of the information furnished 
by all of the interested parties, that the snowplows to be manufac- 
tured under the specification are, except for the drive system which 
is comprised primarily of axle assemblies and transfer case, made up 
of components available to the industry in general. It is also our 
understanding that snowplows of this type are not manufactured on 
an assembly line basis in the same manner as passenger automobiles 
but rather are to a large extent individually built so that differences 
between the manufacturer's usual product and the specification would 
not normally entail the same difficulty which could be expected to 
arise if the manufacturer of one type of popular automobile were to 
readjust his assembly line to produce a competitive model. We are 
further advised, however, that the drive assembly components are 
either produced by the snowplow manufacturer, are made for him 
from his dies, or are machined by or for him from stock blanks. In 
any case, we understand that the major parts of a drive assembly for 
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trucks of this size are unique to the particular snowplow manufac- 
turer. 

Enclosures to the letters of July 8 and August 4, 1959, concede the 
possibility that the Walter drive system may be capable of meeting 
the Government’s actual requirements for the uses contemplated. The 
position of the Air Force with respect to the matter appears to be 
that, having determined on the basis of experience that a particular 
product is well suited to its requirements, the Department can limit 
its subsequent procurements to that product or to a substantially 
identical product without a substantive determination that no other 
product will equally satisfy its actual requirements. More specifically, 
the Air Force has procured the Oshkosh vehicle in the past and found 
it suited to its purposes. Since the blueprints and license-free use of 
patents are available to any bidder, it is contended that the Depart- 
ment may, within the laws governing formal advertising, limit a sub- 
sequent procurement to the Oshkosh product or a copy thereof, 
without regard to whether another veliicle embodying different design 
features may be equally suitable. 

The establishment of specifications reflecting the actual needs of 
the Government is primarily the responsibility of the agency on 
whose behalf the procurement is made. 17 Comp. Gen. 554. Appli- 
cable statutes and regulatory provisions require that maximum com- 
petition be obtained within such established requirements. See 32 
Comp. Gen. 384, 387, stating in part: 


The Government advertising statutes consistently have been held to re- 
quire that every effort should be made by the procurement agencies of the 
Government to state advertised specifications in terms that will permit the 
broadest field of competition * * * 


See also 16 Comp. Gen. 171. 

The drive system employed by the Walter Motor Truck Company 
is significantly different from that called for by the specifications. 
While it may be that the Walter Company could, in fact, produce a 
snowplow in compliance with the specification, it appears that the 
firm would be put to a distinct disadvantage by having to supply a 
drive system as produced by a competitor. Certainly it is true that 
the Air Force is not required to purchase snowplows utilizing a drive 
system which has been determined not to meet the agency’s require- 
ments. The Air Force, however, concedes that the Walter drive sys- 
tem may well be capable of a standard of performance which would 
satisfy such requirements. We must regard a specification requiring 
the use of a particular manufacturer’s regularly produced vehicle or 
major component thereof as so restrictive as to prevent the competi- 
tion required under advertised procurement procedures, even though 
other manufacturers may be authorized to duplicate such vehicle or 
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component, in the absence of a determination that in fact no other 
type of vehicle or component would meet the requirements equally 
as well. 

A procurement may be made under advertising procedures on the 
basis of a particular manufacturer’s model. It is required in such 
circumstances, however, that the words “or equal” or words of similar 
import be added to the description and that bids offering other prod- 
ucts which will perform the job as well must be considered for award 
on an equal basis. 38 Comp. Gen. 380; 33 Comp. Gen. 524. We can 
see no real difference between advertising for a product by its brand 
name and model number and by detailed drawings which, although 
they may not indicate name or model number, describe such model 
by its exact characteristics. 

It may be difficult to set up satisfactory test conditions for this 
kind of equipment but, on the other hand, there must be some valid 
reason for concluding that a regularly available competitive product, 
as in this case, will not equally meet the Government’s requirements. 
In point of fact, unless it can be determined that the Walter drive 
system is not substantially equal in over-all performance to the Osh- 
kosh drive system, there would appear to be no legal justification for 
not drafting the specifications so as to permit the furnishing of either 
system. 

In accordance with the foregoing, we cannot conclude that the 
specifications as presently drawn permit the full and free competition, 
consistent with the needs of the Government, required by 10 U.S.C. 
2305 (a). 

With respect to the negotiated procurement, while considerable 
doubt exists as to whether a public exigency may properly have been 
said to exist within the contemplation of the applicable statutory 
provisions, we will not object to fulfillment of that contract in view 
of the advanced state of completion of work thereunder. Cf. 30 
Comp. Gen. 190. 


[B-140467] 


Military Personnel—Voluntary Retirement Prior to Date of 
Involuntary Retirement—Lump-Sum Payment—Act of 


August 11, 1959, Public Law 86-155 


A disability retirement of a Navy officer under 10 U.S.C. 1201 may not be regarded 
as a voluntary retirement under section 2(e) of the act of August 11, 1959, Public 
Law 86-155; hence, an officer who has been considered but not selected for con- 
tinuation on the active list and who is eligible for the $2,000 payment provided 
in the act of August 11, 1959, but who is subsequently retired for disability is not 
entitled to the $2,000 payment as an officer voluntary retired. 

The placement of a Navy officer on the temporary disability retired list under 
10 U.S.C. 1202 is not a final and permanent removal from the active list but merely 
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the initial step in a series which may lead to a return to duty, retirement or sepa- 
ration for physical disability so that an officer who is otherwise eligible for the 
$2,000 payment provided in the act of August 11, 1959, for officers voluntarily re- 
tired, but who is placed on the temporary disability retired list is not entitled to 
the $2,000 payment. 

Although a Navy officer who is hospitalized or is being physically evaluated for 
possible disability retirement at the time it is determined he is eligible for retire- 
ment under the act of August 11, 1959, Public Law 86-155, but who is subsequently 
retired for disability is not entitled to the $2,000 payment for voluntary retire- 
ments under the 1959 act, the determining factor being the type of retirement 
effected, if the officer is removed from the temporary disability retired list and 
retired under the 1959 act, he is entitled tu the lump-sum payment. 


A Navy officer who has submitted an application for voluntary retirement under 
the act of August 11, 1959, Public Law S86—155, but who is retired for disability 
may not be regarded as retired under the 195 act to be entitled to the $2,000 lump- 
sum payment for voluntary retirements. 

A Navy officer who, prior to action of the selection board on the continuation of 
the member on active duty, applies for voluntary retirement under the act of 
August 11, 1959, and is voluntarily retired is entitled to the $2,000 lump-sum pay- 
ment provided that the officer's name was considered by the board and not 
selected for continuation prior to the approval of his retirement application, 
the time of submission of the application not being material to entitlement to 
payment. 

A Navy officer whose application for yoluutary retirement was approved prior to 
the enactment of Public Law 86-155, August 11, 1959, or after enactment thereof 
but prior to action by a selection board, is not entitled to the $2,000 lump-sum 
payment, since the requirement in section 2(d) of the 1959 act that the member 
he recommended for noncontinuation on active duty by the selection board is a 
condition precedent to entitlement to the lump-sum payment. 


To the Secretary of the Navy, August 18, 1959: 


Reference is made to letter of August 11, 1959, from the Under 
Secretary of the Navy, requesting decision on certain questions as to 
the right to a lump-sum payment of $2,000 under section 2(d) of the 
act of August 11, 1959, Public Law 86-155, 86th Congress, 73 Stat. 
336. The request for decision has been assigned submission No. SS- 
N-445 by the Military Pay and Allowance Committee, Department 
of Defense. 

The purpose of the act of August 11, 1959, is to retain in the serv- 
ice, and provide opportunity for promotion of, experienced and effi- 
cient officers in senior grades in the Regular Navy and Regular 
Marine Corps by mandatory retirement of certain other officers. It is 
intended that such mandatory retirements prior to the time when 
such officers would be involuntarily retired under other existing laws 
would correct, in part at least, the stagnation in promotion oppor- 
tunities resulting from the presence on the promotion lists of large 
numbers of officers appointed during World War IT (the “hump”). 
Officers retired under the provisions of the act—except those whose 
performance of duty would not warrant retention on the active list 
under any cireumstances—are granted a lump-sum payment of $2,000. 
Officers, who otherwise would be entitled to such payment upon 
mandatory retirement under the act, are entitled to receive it if they 
voluntarily retire before the dates on which they would be involun- 
tarily retired under the act. 
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The mandatory retirements, with exceptions not here pertinent, 
shall be effected on June 30 of the fiscal year in which the report of 
the continuation board is approved (section 1(i) of the act), 73 Stat. 
335, or, if the report is approved less than six months before 
the end of the fiscal year, on the first day of the seventh month fol- 
lowing the month in which the report is approved (section 1(k)). 
The act, insofar as selections for continuation are concerned, has no 
force or effect after June 30, 1965 (section 8), 73 Stat. 337. 

Section 2(d) of the act, 10 U.S.C. 5701 note, provides that: 


An officer who on the date of enactment of this Act is serving in the 
grade of captain or commander in the Regular Navy or colonel or lieutenant 
colonel in the Regular Marine Corps or is on a promotion list for promotion 
to one of those grades, who is not thereafter recommended for promotion to 
a higher grade, and whose name has not been reported in the approved re- 
port of a board in compliance with subsection 1(h) of this Act, and who is 
retired under this Act shall be paid, in addition to his retired pay, a lump- 
sum payment of $2,000, effective on the date of his retirement. 


Section 2(e) of the act, 10 U.S.C. 5701 note, is as follows: 


An officer who has the qualifications specified in subsection (d) and who 
has been considered but not recommended for continuation on the active list 
pursuant to section 1 of this Act shall be considered for the purpose of 
subsection (d) as being retired under this Act if the officer retires volun- 
tarily prior to the date specified for his retirement under this Act. 


The questions presented are separately quoted and answered below. 


Question 1 


May an officer who has been considered but not selected for continuation 
on the active list, and who is otherwise eligible for the $2000 payment, but 
who is thereafter determined to have a permanent physical disability, be 
rettred for disability under the provisions of 10 U.S.C. 1201 and also be paid 
the $2000 as an officer who “retired voluntarily prior to the date specified 
for his retirement” as provided in section 2(e) of the Act? 


The law relating to disability retirements (10 United States Code, 
Chapter 61) provides that the Secretary concerned may retire a mem- 
ber found to be physically unfit to perform his military duties. Thus 
the decision as to whether a member is to be retired for disability 
rests with the Government and not with the member. Accordingly, a 
disability retirement is not regarded as a voluntary retirement. In 
fact, such a retirement may well be, and undoubtedly often is, directly 
contrary to the officer’s wishes. Moreover, to grant a lump-sum pay- 
ment of $2,000 to an officer retired for disability who had been con- 
sidered but not recommended for continuation on the active list while 
denying such payment to an officer retired for disability with the 
same grade and length of service who had been considered and recom- 
mended for such continuation because of superior performance or 
qualifications, would be to discriminate against the more competent 
and able members. 

Question 1 is answered in the negative. 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 111 


Question 2 


May such an officer, who is found to have a disability which may be per- 
manent, be placed on the temporary disability retired list under 10 U.S.C. 
1202 and also be paid the $2000? 


Placement of a member’s name on the temporary disability retired 
list is “merely the initial step in a series which will lead either to a 
return to duty, retirement, or separation for physical disability.” 37 
Comp. Gen. 166, 169. Not until the series is completed is an officer 
retired within the sense of a final and permanent removal from the 
active list, if he is retired at all. 

Question 2 is answered in the negative. 


Question $3 


Would the fact that such an officer is hospitalized or is being physically 
evaluated with a view to possible disability retirement at the time it is 
determined that he must retire under the provisions of H. R. 4413 require a 
different answer? 


The determining factor is whether the officer eventually is retired 
for physical disability or is retired under the act of August 11, 1959. 
Accordingly, question 3 is answered in the negative. 


Question 4 


If your answer to question 2 is in the negative, would the officer involved 
subsequently become entitled to the $2000 payment at such time as he is (a) 
determined to be permanently disabled and retired for disability, or (b) re 
moved from the temporary disability retired list and retired under the pro- 
visions of H. R. 4413? 


Question 4(a) is answered in the negative. See answer to ques- 
tion 1. Question 4(b) is answered in the affirmative, since an officer 
who is qualified for the lump-sum payment provided by section 2(d) 
of the act of August 11, 1959, and who is retired under the provisions 
of that act obviously is entitled to such payment. The fact that he 
may have been on the temporary disability retired list prior to retire- 
ment under the act of August 11, 1959, provides no basis for holding 
that he is not entitled to the benefits of the lump-sum payment pro- 
vision of that act. 

Question 5 


Would your answer to the above questions be the same if the ofticer had 
submitted an application for voluntary retirement prior to the determination 
of disability? 


As indicated in the discussion of the preceding questions, the deter- 
mining factor is the type of retirement eventually effected. The time 
of submission of an application for voluntary retirement is not ma- 
terial. If an officer is retired for disability under the statutory provi- 
sions authorizing retirement for disability. he is not retired under the 
act of August 11, 1959, and, hence, he is not entitled to the lump-sum 
payment authorized by that act. 

Question 5 is answered in the affirmative. 
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Question 6 


May an officer who is considered but not selected for continuation, and 
who is otherwise entitled to payment of $2000, receive that payment if he has, 
either prior to enactment of H. R. 4413, or subsequent thereto but prior to 
action by the selection board, applied for voluntary retirement and is volun- 
tarily retired prior to the date specified for his retirement under this Act? 


As stated in the answer to question 5, the time of submitting an 
application for voluntary retirement is not material. On the assump- 
tion that the officer’s name was considered by the continuation board 
prior to the approval of his application, question 6 is answered in the 
affirmative. 

Question 7 

Would the fact that his application for voluntary retirement was approved 
prior to enactment of the Act, or subsequent thereto but prior to action by 
the selection board, be material in the answer to question 6? 

If the officer’s application for voluntary retirement was approved 


prior to the enactment of the act of August 11, 1959, we can see no 


necessity for consideration under that act of the question of whether 


he should be involuntarily retired thereunder. If he never was sub- 
ject to such involuntary retirement, he is not entitled to a lump-sum 
payment of $2,000. Also, if the application for voluntary retirement 


was approved subsequent to the enactment of the act but before a 


retention board considered whether the officer should be forced into 
involuntary retirement, we see no reason for consideration by such 
a board. 

Question 7 is answered by saying that on the information now be- 


fore us the officer would not be entitled to a lump-sum payment under 


either of the alternative situations therein set forth, since section 2(d) 
requires a recommendation for noncontinuation by the board as a 
condition precedent to entitlement to the lump-sum payment. 


[B-135468] 


Military Personnel—Survivorship Annuity Option Elec- 
tions—Executed by Other Than Member—Validity 


In the absence of any authority in the Uniformed Services Contingency Option 
Act of 1953, now 10 U.S.C. 1431-1444, for the execution of a survivorship annu- 
ity option election by anyone other than the member, in the case of mental com- 
petency, election made by the wife of a physically incapacitated member by 
virtue of a power of attorney may not be regarded as a valid election. 

In order for a survivorship annuity option election executed by other than the 
member, who is shown to be mentally competent but physically incapable of 
executing or signing, to constitute a valid election, the member must be fully 
aware of the decision he is making under the Uniformed Services Contingency 
Option Act of 1953, and know what the effect will be and approve the action so 
as to constitute the signing of his name as his own signature in legal effect; 
consequently, evidence which indicates that, although a member was physically 
incapable of signing an election at the time his wife attempted to execute an 
election under a power of attorney, he had no recollection of making a decision 
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regarding the election does not establish with any certainty that the election is 
a valid one and the member is entitled to a refund of the annuity deductions 
made under the election. 


To Lieutenant Colonel J. L. Whipple, Department of the Army, 
August 19, 1959: 


Your letter of May 20, 1959—transmitted here with first endorse- 
ment dated June 9, 1959, by the Office Chief of Finance (under D.O. 
Number 427, allocated by the Department of Defense Military Pay 
and Allowance Committee)—requests an advance decision as to pro- 
priety of the payment proposed on a voucher covering the claim of 
Lieutenant Colonel Donald T. Patterson, retired, representing refund 
of monthly annuity cost under 10 U.S.C. 1431-1444 (Uniformed Ser- 
vices Contingency Option Act of 1953, 67 Stat. 501-505, as amended), 
for the period October 1, 1958, to February 28, 1959, inclusive. 

Lieutenant Colonel Patterson’s right to receive disability retired 
pay arises from the decision of the Court of Claims rendered in his 


favor on March 5, 1958 (Donald T. Patterson v. United States, C. 
Cls. No. 23-56). DA Form 1041, Election of Options under the Uni- 
formed Services Contingency Option Act of 1953, was executed and 
signed by his wife, Mrs. Constance W. Patterson (who acted under a 


power of attorney), and mailed on October 81, 1958, to the Retired 


Pay Division, Finance Center, United States Army, Indianapolis 49, 
Indiana, electing Option 1, at the one-half percentage rate to provide 
an annuity for herself. This election, if valid, became effective as of 


October 1, 1958. 33 Comp. Gen. 162, 165. 


Lieutenant Colonel Patterson has waived the entire amount of his 


monthly retired pay in favor of a greater amount of veterans’ disa- 
bility compensation and in view of the provisions of 10 U.S.C. 1438, 
he has been requested to remit to the Retired Pay Division for deposit 
in the United States Treasury “the amount that would otherwise 


have been deducted from his pay for that period to provide the an- 


nuity.” The cost of the annuity elected by Mrs. Patterson is $76.34 
per month, and, finding this to be an excessive financial burden, it is 
sought to cancel or revoke this election. However, the election, if 


valid, is irrevocable. 33 Comp. Gen. 460. 


You indicate that you are not aware of any specific provision of 
law, decision, or regulation designating the person or persons, if any, 
other than the retired member, who are authorized to execute an elec- 
tion in case the member is physically incapacitated. Hence, it ap- 
pears that you are in doubt as to the validity of the election exercised 


by Mrs. Patterson under the authority vested in her by the power of 
attorney granted in her favor by Lieutenant Colonel Patterson. 

The validity of an election of options under the Uniformed Ser- 
vices Contingency Option Act of 1953 executed and signed under 
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authority of a power of attorney was the precise issue considered in 
our decision of January 13, 1956, 35 Comp. Gen. 397 (B-125489). It 
was held (quoting from the syllabus) that: 


The authority vested in competent members of the armed services to make 
a survivorship annuity election under the Uniform Services Contingency Op- 
tion Act of 1953 cannot be delegated to an agent and, therefore, an election 
form signed by the daughter of a retired warrant officer after the member 
had executed a power of attorney in favor of his daughter does not consti- 
tute a valid election so as to entitle his widow to an annuity. 


This conclusion rests on the view that while an election may be exer- 
cised (by the head of the department concerned and in the manner 
specifically prescribed in the statute) on behalf of members who have 
been determined to be mentally incompetent, no similar course is pre- 
scribed for a mentally competent member. On that point, it was 
stated in the decision of January 13, 1956, that the Contingency Op- 
tion Act— 


* * * does not provide for the substitution of the judgment of anyone else 
in the case of a mentally competent member. Whether such a member elects 
an option under the act is, and must be, a matter of his own choosing, his 
own personal decision. It follows that authority to make such a decision 
cannot be delegated to an agent. 


The rule of that decision is applicable to the present matter and 
hence it must be concluded that Mrs. Constance Patterson was not 
authorized by virtue of the power of attorney vested in her to exercise 
an election of options on behalf of her husband, Lieutenant Colonel 
Patterson. 

There remains, however, the question whether in the circumstances 
shown it may be considered that it was the officer’s intention to sign 
the election of options form and that on October 31, 1958, Mrs. Pat- 
terson affixed his name on his behalf due solely to his physical in- 
capacity. It was held in decision of May 20, 1955, B-122222, that— 

* * * a valid election is to be regarded as having been made where the 
record shows that the retired member had knowledge of his rights, and his 


duty to elect if he desired the benefits of the law, and his acts, viewed in 
the light of all the circumstances, show that he intended to make an election. 


The pertinent facts in the decision of May 20, 1955, clearly established 
that the naval officer there concerned “intended to make an election 
under the act,” that no question of incompetency was involved, and 
that while the election form was not signed by the officer “* * * it was 
executed by his wife at his request and nothing appears to indicate 
any improper conduct in its execution.” On that basis it was con- 
cluded that the election was valid and became effective when it 
“passed irretrievably out of the control” of the officer and his wife 
and into the hands of the appropriate naval authorities. In another 
similar case (decision of October 3, 1955, B-124013, to the Secretary 
of the Army) it was held that a valid election of options had been 
exercised where the facts disclosed that the officer concerned was 
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aware of the requirements and benefits of the Uniformed Services 
Contingency Option Act of 1953, that it was his intention to make an 
election, and that the election of options form was completed by his 
wife in his behalf due to his physical incapacity to sign the form 
himself. 

Thus it will be seen that in the case of a mentally competent mem- 
ber of the uniformed services who is not capable of executing or sign- 
ing an election of options form due to physical incapacity, the election 
of options form may be validly executed and signed on his behalf, 
provided that the member is fully aware of the decision he is making 
under authority of the Uniformed Services Contingency Option Act, 
knows what its effect will be, and approves such action so as to con- 
stitute the “signing of his name his own signature in legal effect.” 
35 Comp. Gen. 397, 398. 

In the present case, the record indicates that Lieutenent Colonel 
Patterson was physically incapable of signing an election of options 
form at the time (in October 1958) that his wife attempted to act on 
his behalf under authority of the power of attorney held by her. 
However, the record before this Office fails to establish that the offi- 
cer, who appears to be mentally competent, was aware of the require- 
ments and benefits of the Contingency Option Act, that the election 
of options was the result of his own free and independent choice, and 
that he in fact intended to sign such election form, but being unable 
to do so solely because of his physical incapacity, authorized and 
approved the signing of his name thereon by his wife so as to consti- 
tute such signing his own signature in legal effect. In fact, the officer 
actually states in a letter dated April 27, 1959, addressed by him to 
the Retired Pay Division that “Being quite ill from Sept. thru Janu- 
ary, I have no recollection of making this decision regarding an 
election.” The letter of April 27, 1959, concludes with the statement 
that “No deduction or election is authorized.” 

In the circumstances thus disclosed, it cannot be determined with 
any degree of certainty that the DA Form 1041 executed by Mrs. 
Patterson constituted a valid election of options by or on behalf of 
Colonel Patterson on the date, October 31, 1958, it was submitted. 
Accordingly, refund to Lieutenant Colonel Patterson is authorized of 
the remittances made to cover the costs of the annuity. 

The voucher stated in favor of Lieutenant Colonel Patterson has 
been approved by the certifying officer in the amount of $381.80. The 
correct amount appears to be $381.70 (October 1958 to February 1959, 
inclusive, 5 months at $76.34). The voucher, which is returned here- 
with, stated in the correct amount, may be paid. 








116 DECISIONS OF THE COMPTROLLER GENERAL [39 
[B-139143] 


Civilian Personnel—Travel Expenses—Ferry Fares—Auto- 
mobiles Ferried Across English Channel 

The transportation of an employee, who is in a travel status, and his privately 
owned automobile across the English channel by air ferry or surface vessel 
where the automobile is driven directly on and off the aircraft or vessel with- 
out the preparation, packing or drainage of gasoline involved in freight ship- 
ments of autos and when the purpose of the service is to connect the highway 
system of England with that of France is properly regarded as a ferry service 
and the charges are reimbursable under section 3.5b(1) of the Standardized 
Government Travel Regulations which permits reimbursement of ferry fares in 
addition to the payment of mileage. 34 Comp. Gen. 530; B-112971, April 18, 
1955, modified. 


To Sidney Sobelman, August 19, 1959: 


Your letter of March 9, 1959, requests review of our settlement of 
March 2, 1959, which disallowed your claim for reimbursement of 
$147.60 representing costs of air ferry service from Lydd, England to 
Le Touquet Field, France on July 2, 1958, and return on August 23, 
1958, for yourself and your auto while on official travel as an em- 
ployee of the Department of the Army. 

Your travel was pursuant to orders dated June 4, 1958, which pro- 
vided for a determination of an appropriate mode of travel by the 
transportation officer who apparently approved travel by privately 
owned auto at the rate of 8 cents per mile. Your claim for reim- 
bursement of air ferry service charges is exclusive of your claim for 
auto mileage for which you already have been paid. 

Your letter states several bases upon which you believe charges for 
air ferry service between Lydd, England, and Le Touquet Field, 
France, properly may be considered a ferry fare within the meaning 
of the term as used in section 3.5b(1) of the Standardized Govern- 
ment Travel Regulations, issued pursuant to the Travel Expense Act 
of 1949, as amended (5 U.S.C. 837). The problem of fares charged 
by vessels plying between English and French Channel ports previ- 
ously has been considered by the Comptroller General. See 34 Comp. 
Gen. 530 and B-112971, April 18, 1955. In both instances such fares 
were considered to be outside the meaning of “ferry fares” as used in 
the Travel Expense Act of 1949, and the Standardized Government 
Travel Regulations. In both of those instances the claims for reim- 
bursement were made by members of the uniformed services under 
paragraph 4400-12 of the Joint Travel Regulations which in 34 
Comp. Gen. 530, and B-112791, April 18, 1955, were construed to 
contain no authority for the allowance of ferry tolls. Inasmuch as 
the Career Compensation Act of 1949 (37 U.S.C. 253) was found not 
to authorize reimbursement of ferry fares, bridge, road, and tunnel 
tolls to members of the uniformed services who were authorized mile- 
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age, a conclusion whether or not the Channel ferries are ferries within 
the meaning of the Travel Expense Act of 1949, and the Standard- 
ized Government Travel Regulations will not affect the holding of the 
decision with respect to members of the uniformed services. 

We have obtained information from officials of our Office in 
Europe, including brochures, which clearly indicate, inter alia, that 
the air ferries which transport passengers and autos between England 
and France are specially designed craft used for short regular runs. 
Autos are driven directly aboard the aircraft prior to takeoff and are 
driven directly off upon landing, without the preparation, packing or 
gasoline drainage, etc., that is usual in air freight shipments. The 
distance involved is comparatively short and the purpose of the serv- 
ice is to connect the highway system of England with that of 
France. In view of such information the charges for air ferry service 
between Lydd, England and Le Touquet Field, France may be con- 
sidered “ferry fares” within the meaning of the Travel Expense Act 
of 1949. We also have obtained similar information regarding the 
carrying of automobiles across the English Channel by surface vessels. 

The statements in 34 Comp. Gen. 530 and B-112971, April 18, 1955, 
that channel ferry fares were not allowable “ferry fares” under the 
Travel Expense Act of 1949 and the Standardized Government 
Travel Regulations should be disregarded. 

Therefore, your claim is today being referred to our Claims Divi- 
sion for allowance of the proper amount due. 


[B-140061] 


Civilian Personnel—Wife Accompanying Husband on Offi- 
cial Trip—Lodging Furnished Wife—Charge 

In the absence of any law of general application which permits the furnishing of 
Government quarters to private persons without charge, the joint occupancy 
of Government-furnished quarters by a wife who accompanies her employee 
husband during an official trip at his own personal expense requires a charge 
against the employee for the reasonable value of the lodging furnished to the 


wife, in addition to the deduction from per diem required by the regulations to 
be made for lodgings furnished by the Government to the employee. 


To Neal J. Price, International Cooperation Administration, August 
19, 1959: 

On June 26, 1959, you requested our decision whether an item in 
the amount of $77.85 shown on an enclosed reclaim voucher in favor 
of Mr. George B. Beitzell may be certified for payment. The item is 
reported to represent one half of 70 percent deducted from claimant’s 
per diem because his wife, who had no Government travel authoriza- 
tion, shared with him Government furnished quarters during the 
period of his official duty in Mogadiscio, Somalia. 








118 DECISIONS OF THE COMPTROLLER GENERAL [39 


You say that Mrs. Beitzell accompanied her husband at his own 
expense. However, she did share Government furnished quarters 
from January 28 to March 13, 1959, the period of his official duty in 
Mogadiscio. Under these circumstances you ask if the additional 35 
percent deduction should have been made from the employee’s per 
diem allowance based on Manual Order 560.2. You point out that 
even though the Government may not have incurred any additional 
expenses resulting from the employee’s wife occupying Government 
quarters, it eliminated the necessity for the employee to pay for her 
accommodations elsewhere. 

The pertinent provisions of ICA Manual Order No. 560.2, Para- 
graph II, G, la, reads as follows: 


* * * Authorizing officers should see that travel authorizations permit only 
such per diem allowances as are justified by the circumstances of travel. 
This is also true with respect to authorizations covering travel by local 
employees. The rate allowed should not be in excess of that required to 
meet necessary subsistence expenses. Where meals and/or lodging are offi- 
cially furnished by a Federal Government Agency without charge, or at a 
nominal cost, the per diem will be reduced by 15% for each meal and 35% 
for lodging, less the actual amounts paid by the traveller for such meals 
and/or lodging. * * * 


While the above-quoted regulation clearly requires a deduction of 
35 percent from an employee’s per diem for lodging furnished with- 
out charge by a Federal Government Agency, the regulation does not 
require an additional 35 percent charge for the occupation without 
charge of Government quarters by the employee’s wife. However, 
we know of no law of general application under which private per- 
sons may be furnished Government lodging without charge. In fact, 
if this were permitted under the circumstances in this case, it would 
have the effect of giving private persons a distinct advantage over 
a Government employee who must have his per diem reduced by 35 
percent when Government lodging is furnished without charge or at a 
nominal cost. 

Therefore, our view is that the employee in this case, whose wife 
occupied Government quarters, should be charged the reasonable 
value of the lodging furnished by the Government. Since it is the 
responsibility of the administrative office concerned to ascertain the 
reasonable value of such lodging, we will not question the adminis- 
trative determination in this case that 35 percent of the employee’s 
per diem should be used as the means of determining the reasonable 
value of the lodging furnished the employee’s wife. However, con- 
sideration should be given as to whether an additional,35 percent re- 
duction might be excessive in view of the claimant’s allegation that 
he provided linens and other items not furnished by the Government. 

We have not verified the computations and deductions made by the 
administrative office on the original voucher No. 9214053 which ap- 
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pears to have been paid, however, it appears that an insufficient 
amount may have been deducted from the employee’s per diem for 
the Government furnished quarters during the period of his official 
duty in Mogadiscio. Therefore, we suggest that the computations on 
such voucher be verified and collection action be instituted for any 
overpayments which may have been made. 

The enclosures submitted with your letter are returned herewith. 


[B-140417] 


Civilian Personnel—Training—Per Diem Allowance—At 
Headquarters—Necessary Training Expense 

Upon determination by the head of a department under section 10 of the Gov- 
ernment Employees Training Act that the payment of a stipulated sum a day, 
which includes meals and room for a Government employee at his headquarters 
while participating in a training program, is a necessary training expense, no 
objection to the payment will be made even though a per diem allowance in lieu 
of subsistence may not be authorized for employee who is not in a travel status. 


To the Secretary of Agriculture, August 19, 1959: 


On August 6, 1959, the Administrative Assistant Secretary of 
Agriculture requested our decision whether in the circumstances 
set forth below payment of $12 per day may be made to an em- 
ployee of the Department of Agriculture while attending a train- 
ing course in the same locality as his headquarters. 

The Assistant Secretary of Agriculture says that your depart- 
ment has had occasions in the past to assign certain personnel to 
attend the “Personnel Management for Executives Conference” 
conducted by the Department of the Army at the Claremont Hotel, 
Berkeley, California. The Department of the Army requires that 
those who attend the course must “live-in” at the Claremont Hotel 
during the period of the course. It is indicated that dinner meet- 
ing sessions, and other meetings, which are considered an integral 
part of the course are conducted in the evenings. Arrangements 
have been made by the Department of the Army with the Hotel 
Claremont to house all participants at a cost of $12 per day which 
includes meals and room. 

It is proposed that an employee whose official station is in Berke- 
ley, California, be assigned to take the course during the period 
August 19 to August 28, 1959, and the Department of Agriculture 
pay the necessary expenses. The doubt in the matter arises be- 
cause the training will take place at the employee’s designated 
post of duty and per diem allowance in lieu of subsistence may not 
properly be authorized since the employee would not be in a travel 
status. 
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The specific question submitted for a decision is whether your 
department may either authorize the employee to incur the ex- 
penses connected with the use of hotel service or facilities and re- 
imburse him, or procure the services directly from the Claremont 
Hotel and assign the employee to use the services so provided. 

Section 10 of the Government Employees Training Act, Public 
Law 85-507, 5 U.S.C. 2309, provides, in part, as follows: 

Sec. 10. The head of each department in aceordance with regulations is- 
sued by the Commission under authority of section 6(a)(8) is authorized 
from funds appropriated or otherwise available to such department * * * (2) 
to pay, or reimburse such employee for all or any part of the necessary 
expenses of such training, without regard to section 3648 of the Revised 
Statutes (31 U.S.C. 529), including among such expenses the necessary cost 
of * * * (f) other services or facilities directly related to the training of 
such employee. * * * 

Concerning regulations issued by the Civil Service Commission 
pursuant to Public Law 85-507, section 39.401 of the Federal Per- 
sonnel Maual, Chapter T-1-22, Training, provides as follows: 

Section 39.401. Determination of Necessary Expenses of Training. The 
head of each department shal! determine which expenses constitute necessary 
training expenses under section 10 of the Act. 

On page 22 of House of Representatives Report No. 1951, 85th 
Congress, to accompany S. 385, which became Public Law 85-507, 
it is said in part: 

* * * The section also authorizes the department head to cover the neces- 
sary expenses of an employee in training either by reimbursing him for those 
expenses or by providing money in advance in anticipation of such expenses. 
The necessary expenses include * * * other expenses directly related to the 
training of such employee. 

Under the applicable law and regulations, if you should deter- 
mine that the expenses here in question are necessary training ex- 
penses we would interpose no objection thereto, and upon that 
basis the specific question presented is answered in the affirmative. 


[B-139730] 


Appropriations—Air-Conditioning Leased Space—Agency 
v. General Services Administration—Old-Age and Sur- 
vivors Insurance Trust Fund 


Inasmuch as the Bureau of Old-Age and Survivors Insurance budgets for the 
cost of leased space, including the cost of maintaining and servicing such space, 
and finances such expenditures from the Federal Old-Age and Survivors Insur- 
ance Trust Fund and the General Services Administration does not include in its 
budget funds for leased space occupied by the Bureau, funds of the Bureau may 
be used to reimburse General Services Administration for the purchase, installa- 
tion, and servicing of air-conditioning in non-federally-owned leased space, 
provided that it is administratively determined that air-conditioning would be 
in the interest of the Government. 

Funds of the Bureau of Old-Age and Survivors Insurance made available for ex- 
penditure from the Federal Old-Age and Survivors Insurance Trust Fund are 
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not available to reimburse the General Services Administration for the purchase, 
installation, and servicing of air-conditioning equipment in federally owned 
buildings when the General Services Administration has not budgeted for such 
expenditures because the General Services Administration has the responsibility 
for air-conditioning buildings under its control and, in the absence of specific 
statutory authority therefor, an agency’s funds are not available for such 
purpose. 


To the Secretary of Health, Education, and Welfare, August 20, 
1959: 


Your letter of May 25, 1959, refers to our decision of September 
11, 1958, B-132396, 38 Comp. Gen. 193, to the Administrator of 
General Services, concerning the availability of agency appropria- 
tions for air-conditioning space in federally owned buildings under 
the control of the General Services Administration. 


You quote the following language from our decision: 


In view of the Congressional intent as disclosed by the quoted and cited 
Congressional Reports and Hearings, it must be assumed that the Congress 
does not intend the various Federal agencies to use their appropriations for 
air conditioning space they occupy in Federally-owned buildings under the 
control of your Administration in cases where your appropriations are insuf- 
ficient for that purpose. * * * 

* * * * ” * a 


What is said herein has reference to and should be understood, insofar as 
air conditioning buildings outside the District of Columbia and its surround- 
ing area is concerned, as relating only to Federally-owned buildings under 
the control of GSA and not necessarily as controlling with regard to leased 
space under such control. Should you feel a different conclusion is war- 
ranted as to air conditioning leased space and a need therefor arises, we 
would be pleased to consider any question you may wish to raise with re- 
gard thereto upon a showing by you of all of the factors pertinent to the 
matter. 


Your letter continues in pertinent part as follows: 


The administrative expenses of the Bureau of Old-Age and Survivors In- 
surance are financed by funds which Congress annually authorizes the Bureau 
to expend directly from the Federal Old-Age and Survivors Insurance Trust 
Fund rather than by an appropriation from the general funds of the Treas- 
ury. In its annual budgets, the Bureau has been providing for the costs of 
the leased space it occupies. In addition, the Bureau’s budgets have pro- 
vided for the maintenance and servicing of its space, including air condi- 
tioning. Except for space occupied by the Bureau outside the continental 
limits of the United States, the Bureau has been reimbursing the General 
Services Administration for that Agency’s costs in leasing, maintaining and 
servicing leased space occupied by the Bureau. Accordingly, the General 
Services Administration has not budgeted for funds for leased space occupied 
by the Bureau nor has the General Services Administration provided air 
conditioning for the Bureau without reimbursement from the Bureau of 
Old-Age and Survivors Insurance funds. 


In connection with the foregoing you present the following ques- 
tions for decision: 


1. Does the decision of September 11, 1958, B-132396, apply to the Bureau 
so as to preclude reimbursement to the General Services Administration for 
the purchase, installation and servicing of air conditioning equipment in 
non-Federally-owned space occupied by the Bureau? 

2. If the above reimbursement is proper, should not the Bureau’s admin- 
istrative funds be available to reimburse the General Services Administra- 
tion for similar expenditures in Federal space when thut Administration has 
not budgeted for such expenditures? 
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Inasmuch as the Bureau of Old-Age and Survivors Insurance 
budgets for the cost of leased space it occupies, including the cost 
of maintaining and servicing such space, and finances such expendi- 
tures from the Federal Old-Age and Survivors Insurance Trust 
Fund and since the General Services Administration does not budget 
for funds for leased space occupied by the Bureau, the Bureau’s 
funds may be used to reimburse General Services Administration 
for the purchase, installation, and servicing of air-conditioning 
equipment in leased space occupied by the Bureau, provided it is 
administratively determined that air-conditioning of the space in- 
volved would be in the interest of the Government. However, 
expenditures of Bureau funds for the purpose in question would 
be subject to the provisions of 40 U.S.C. 317, and, in an appropri- 
ate case, to the limitations in 40 U.S.C. 278a, together with any 
other statutory restrictions applicable to leased space. Cf. B-17550, 
July 7, 1941; and 20 Comp. Gen. 105. 

Your first question is answered accordingly. 

Concerning your second question, on the present record what we 
said in 388 Comp. Gen. 193 (and for the reasons set forth therein), 
in connection with the air-conditioning of space in federally owned 
buildings would appear to be for application to the Bureau of Old- 
Age and Survivors Insurance. Therefore, your second question is 
answered in the negative. 


[B-139895] 


Contracts—Bid Bonds—Failure to Extend Effective Date of 
Bond—Propriety of Award 


A bid bond on which the effective date was not extended when the low bidder— 
along with other bidders—was requested to and did extend the time for bid ac- 
ceptance may be distinguished from a case where failure to comply with a bid 
bond requirement renders the bid nonresponsive or where a waiver of the bond 
requirements would be prejudicial to other bidders; therefore, an award to a low 
bidder who was not requested to extend his bid bond or to submit proof of formal 
extension of the bid bond is not improper. 


To the Wise Contracting Company, Incorporated, August 21, 1959: 


Reference is made to your telegram of July 11, 1959, protesting the 
award of a contract to Virginia Engineering Company, Inc., by the 
General Services Administration, for the construction of a Post 
Office building at Portsmouth, Virginia. You contend that since 
the acceptance date was extended at the request of the contracting 
officials by the above-named bidder without obtaining a corre- 
sponding extension of its bid bond such bid became invalid and, 
therefore, may not legally be accepted by the Government. 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 123 


In connection with your protest a factual report dated July 30, 
1959, from the Acting Commissioner, Public Buildings Service, 
General Services Administration, has been furnished us which dis- 
closes that such an extension of time for the acceptance of the bids 
was obtained from the three bidders who appeared to be the low- 
est. However, the agency did not request those bidders to obtain 
or to submit proof of formal extensions of bid bond coverages, and 
it was not ascertained whether the surety of Virginia Engineering 
Company, Inc., extended the effective date of its original bid bond. 

Bidders were required under the terms of the invitation to sub- 
mit a bid guaranty in the amount of two percent of their bids to 
indemnify the Government in the event the successful bidder re- 
fused to execute a contract upon acceptance of its bid. The low 
bidder complied with that stipulation. The extension of the time 
for acceptance was requested by and for the benefit of the Govern- 
ment. There was nothing in the bid form stipulations that re- 
quired an extension of the bid bond. The low bidder in this in- 
stance fully complied with all of the prerequisites necessary to con- 
stitute the filing of a complete and responsive bid. 

In a recent decision dated February 5, 1959, 38 Comp. Gen. 532, 
we held that the bid bond requirement of an invitation is a mate- 
rial part thereof which may not be waived, and noncompliance re- 
quires the rejection of such bid as nonresponsive. However, there 
is a clear distinction between that case and the instant matter in 
that here the invitation did not require that prospective bidders 
obtain an extension of their original bid bond, or furnish an addi- 
tional bond in the event the acceptance period was extended beyond 
the date fixed by the terms of the invitation. In other words, there 
is not involved here a failure to comply with a requirement of the 
invitation which rendered the bid nonresponsive; nor is there in- 
volved here the waiver of a material requirement of the invitation 
to the prejudice of other bidders. 

Under the circumstances, we find no legal basis for disturbing 
the action taken by the General Services Administration in accept- 
ing the low bid received in this procurement. 


[B-140083] 


Military Personnel—Gratuities—Six Months’ Death—Chil- 
dren—Conflicting Guardians 


Where different guardians appointed by courts of different jurisdictions each 
claims six months’ death gratuity due the minor child of deceased enlisted man, 
the guardian in actual control of the person and property of the minor child, 
who was appointed by the court whose jurisdiction to appoint a guardian has 
been tested between the two contending guardians, may be recognized to receive 
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the six months’ death gratuity, notwithstanding the lack of final determination 
, : . . ’ 
between the contending -guardians as to the right to receive the six months 
death gratuity, since such a final determination under these circumstances is not 
necessary to protect the interests of the United States or of the minor child. 


To Lieutenant Colonel J. L. Whipple, Department of the Army, 
August 24, 1959; 


Reference is made to your letter of June 12, 1959, requesting deci- 
sion by this Office as to the propriety of payment of six months’ 
death gratuity in the amount of $1866.60 to the claiming guardians 
of the minor child Donald P. Fore, the only surviving child of 
Master Sergeant Donnie R. Fore, RA 14054267, and his deceased 
spouse. Your request was assigned D.O. Number 430 by the Mili- 
tary Pay and Allowance Committee, Department of Defense. 

Sergeant Fore entered the armed services from Louisiana in 
1941 and served continuously until his death on September 7, 1957, 
in France. He married his wife Franziska, a German national, in 
Germany in 1952 and the child, Donald P. Fore, was born in Vir- 
ginia in 1954. At the time of his death Sergeant Fore was rushing 
his wife to a hospital in France in their auto when he missed a 
curve, crashed and was killed instantly. Franziska died several 
hours later. 

Donald P. Fore was turned over to the custody of his maternal 
aunt, Mrs. Jakobine Toth, of Cleveland, Ohio, by Army officials 
after the funeral of his parents, for the apparent purpose of re- 
turning the child to the United States. In arranging for his return 
to the United States the Army consulted Mrs. Ella V. Fore, the 
surviving parent of Sergeant Fore, a domiciliary resident of Louisi- 
ana, and she agreed that her daughter, Mrs. Tillery, would qualify 
as legal guardian under the laws of Mississippi. On October 18, 
1957, Mrs. Tillery was appointed legal guardian by the Chancery 
Court of Anita County, Mississippi. 

Mrs. Tillery went to New York to meet the child on its arrival 
about October 25, 1957, and served upon Mrs. Toth a copy of a 
petition in habeas corpus seeking the release of the boy. After a 
hearing, a New York court, on November 25, 1957, refused to release 
the boy and attempted to award legal custody to Mrs. Toth. 

Returning with the child to Cleveland, Ohio, Mrs. Toth filed an 
application for letters of guardianship of the person and estate of 
Donald in the Probate Court of Cuyahoga County, naming as next 
of kin the maternal grandparents in Germany and the paternal 
grandmother, Mrs. Ella V. Fore, residing in Louisiana. The appli- 
cation was granted by the Probate Court of Cuyahoga County on 
December 2, 1957. On April 21, 1958, ten days after the granting 
of an application for tutorship in the Fifth District Court, Frank- 
lin Parish, Louisiana, the tutrix, Mrs. Ella V. Fore, instituted an 
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action in habeas corpus in the Court of Appeals for Cuyahoga 
Younty, Ohio. (In re Fore’s Petition, 151 N.E. 2d 777.) The 
Court of Appeals found that the child was illegally detained, as 
the Probate Court was without jurisdiction to appoint Mrs. Toth 
guardian, and that the Louisiana decree of tutorship should be rec- 
ognized. The Ohio Supreme Court reversed this decision, Jn Re 
Fore, 168 Ohio St. 363, 155 N.E. 2d 194. The law of the case was 
stated by the court in the syllabi as follows: 


1. Where there is no existing award of custody of an orphaned minor 
resident of Ohio by a foreign court, the Probate Court of the county of such 
residence has jurisdiction, under Section 2111.02, Revised Code, to appoint a 
guardian of the minor, irrespective of the fact that the domicil of such 
minor may be in another state. 

2. A decree of guardianship of a minor resident of Ohio by a court in the 
state where the child has a technical domicil, which decree is made without 
personal service on either the child or the person with whom such child is 
living, is not entitled, under Section 1, Article IV of the Constitution of the 
United States, to such faith and credit as will nullify the prior appointment 


of a guardian of such minor by the Probate Court of the county of his resi- 
dence. 


Mrs. Fore appealed this reversal to the Supreme Court of the 
United States, but that court denied review on April 20, 1959, con- 
sidering the papers presented as a petition for certiorari, 27 L.W. 
3293. 

Both Mrs. Fore and Mrs. Toth have made claim for the six 
months’ death gratuity on behalf of the child and there remains a 
third possible claimant in Mrs. Tillery as guardian appointed in 
Mississippi. 

It does not appear that Donald lived at any time in either Louis- 
iana or Mississippi, although presumably the domicile of his father 
was Louisiana at the time of death (see 148 A.L.R. 1413), nor does 
it appear that Donald is possessed of any property in either of 
those states. In the award of the custody of Donald, the Ohio 
Supreme Court clearly indicated that the jurisdiction to appoint a 
guardian is not solely dependent upon the domicile of the child, 
even though it be conceded that the domicile of the child could 
become that of its surviving paternal grandparent after the death 
of the parents without the child living with the grandparent, a 
proposition with which the court did not agree. The Court stated 
that the basis for jurisdiction in the appointment of a guardian is 
that the state seeking to exercise such jurisdiction be so closely 
connected with the welfare of the child that it is in the furtherance 
of his interests that his custody be determined in that state. More- 
over, the Court determined that residence of the child within the 
state was a sufficiently close connection for this purpose. 

It appears that both the appointments of Mrs. Toth and 
Mrs. Fore are valid and subsisting, and although there is doubt 
whether the Mississippi appointment is within the jurisdiction of the 
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appointing court, see Mississippi Code 1942, Vol. 1A Recompiled, 
Title 4, Chap. 2, Sec. 404, it may, for the purposes here involved, be 
presumed valid. However, the ward is beyond the jurisdiction of 
the Louisiana and Mississippi courts, and accordingly the authority 
of guardians appointed in those states would seem to be limited to 
property within the state. J/organ v. Potter, 157 U.S. 195; 25 Am. 
Jur. Guardian and Ward § 215. 

Inasmuch as the Ohio court has duly appointed Mrs. Toth as 
guardian, the jurisdiction of that court has been tested by court 
action, the guardian has actual care and custody of the person and 
estate of Donald, and a debt due from the United States has no situs 
in a particular state but is payable wherever the United States 
chooses to pay it, United States v. Borcherling, 185 U.S. 223, pay- 
ment to Mrs. Toth of the six months’ death gratuity would provide 
a valid acquittance to the United States. 

In the matter herein considered, there are circumstances 
which did not exist in 11 Comp. Gen. 418. These circumstances 
include the fact that a minor is involved, the jurisdiction of the Ohio 
court to appoint a guardian has been tested between two of the con- 
tending guardians, and the Ohio guardian has actual control of the 
person and property of the minor. Compare 38 Comp. Gen. 124; 
B-9399, May 17, 1940; A-60240, March 8, 1935. Application of the 
principles of 11 Comp. Gen. 418, which would require a final deter- 
mination among the conflicting guardians as to the right to receive 
payment, is not necessary in this instance to protect the interests of 
the United States or of the child. 

In view of the facts and circumstances presently available, pay- 
ment of the voucher returned herewith may be made to Mrs. Jako- 
bine Toth as guardian of Donald P. Fore, minor. 


[B-140000] 


Military Personnel—Retired Officers—Employment with 
NATO—Double Compensation Limitation Applicability 


A regular commissioned officer of the uniformed services who, after retirement 
for physical disability not incurred in combat or caused by an instrumentality of 
war, is employed by the Department of State for detail to a position with the 
North Atlantic Treaty Organization and who receives a salary from the Depart- 
ment of State, which salary subsequently results in a credit to the United States 
against its share of the expenses, must have the NATO position regarded as an 
appointive one “under the United States Government” as used. in section 212 of 
the Economy Act of 1932, 5 U.S.C. 59a, which precludes concurrent receipt of 
retired and civilian pay in excess of $10,000 a year, in view of the conditions of 
the service and section 532(b) of the Mutual Security Act of 1954, which permits 
retired military officers to be employed in international organizations but sub- 
jects their salary to the double compensation limitation in 5 U.S.C. 59a. 
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To the Secretary of Defense, August 25, 1959: 


Reference is made to letter of June 23, 1959, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to 
whether a Regular commissioned officer of the Armed Forces retired 
for physical disability who, it is stated, accepts an appointment to a 
position on the NATO International Staff, is subject to the dual com- 
pensation provisions of section 212 of the Economy Act of June 30, 
1932, as amended, 5 U.S.C. 59a, under the circumstances set forth in 
Committee Action No. 245 of the Department of Defense Military 
Pay and Allowance Committee. 

It is reported that the question concerns the applicability of sec- 
tion 212 of the Economy Act of June 30, 1932, as amended, in con- 
nection with a specific position, in the circumstances which are de- 
scribed as follows: 

The NATO International Staff position has a salary range of $9890 to 
$13,000 per annum (NATO 13, $9900 per annum). * * * U.S. Nationals 
{apparently including the officer here invalved] are employed for the Inter- 
national Staff by the State Department upon the recommendation of the 
Department of Defense. Such positions are assigned NATO grades and sal- 
aries by agreement of NATO. In accordance with the Ottawa Agreement, 
the United States arranged with the NATO Council to pay salaries and other 
emoluments to U.S. Nationals emploved on the International Staff at rates 
fixed by the United States Government and from its own funds. NATO then 
credits the U.S. with the amounts of salaries and emoluments which would 
otherwise have been paid by NATO to U.S. Nationals. The difference be- 
tween NATO rates for salaries and emoluments and those of the U.S. varies 
with both the grade of the position and the candidate. 

It is stated that the involved officer’s disability was not incurred in 
combat and that it was not caused by an instrumentality of war in 
line of duty. 

The Ottawa Agreement on the Status of the North Atlantic Treaty 
Organization, National Representatives, and International Staff, was 
signed on September 20, 1951, on behalf of the United States and the 
other parties to the North Atlantic Treaty. Article 19 of the Agree- 
ment, 5 U.S. Treaties and Other International Agreements 1087, 
1098, provides as follows: 

Officials of the Organization agreed under Article 17 shall be exempt from 
taxation on the salaries and emoluments paid to them by the Organization 
in their capacity as such officials. Any Member State may, however, con- 
clude an arrangement with the Council acting on behalf of the Organization 
whereby such Member State will employ and assign to the Organization all 
of its nationals (except, if such Member State so desires, any not ordinarily 
resident within its territory) who are to serve on the international staff of 
the Organization and pay the salaries and emoluments of such persons from 
its own funds at a scale fixed by it. The salaries and emoluments so paid 
may be taxed by such Member State but shall be exempt from taxation by 
any other Member State. If such an arrangement is entered into by any 
Member State and is subsequently modified or terminated, Member States 
shall no longer be bound under the first sentence of this Article to exempt 
from taxation the salaries and emoluments paid to their nationals. 

A supplemental agreement was executed on September 29, 1951, 


5 U.S. Treaties and Other International Agreements 1112, between 
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the United States and the North Atlantic Council Deputies, acting 
on behalf of the North Atlantic Treaty Organization, as follows: 

1. Whenever the Organization desires the services of a United States na- 
tional, it will notify the Deputy United States Representative, North At- 
antic Council of: (A) The nature of the position to be filled, (B) The 
qualifications which an individual must possess to fill the position, and (c) 
The salary which such individual would receive if employed by the North 
Atlantic Treaty Organization. The Organization may notify the Govern- 
ment of the United States of the name(s) of any individual(s) it deems 
acceptable for the position. 

2. The Government of the United States may assign to the Organization a 
United States national from its Government service who is acceptable to the 
Organization. The Government of the United States will provide security 
clearance for the individual concerned. 

3. The Government of the United States will pay any and all salaries and 
emoluments of United States nationals, who are employed by it and assigned 
to the Organization, from its own funds at rates determined by the Govern- 
ment of the United States. 

4. The Organization agrees that it will not pay salaries and emoluments 
to any citizen of the United States. 

5. The Organization will credit to the United States the amounts of salaries 
and emoluments which would otherwise have been paid by the Organization 
to United States nationals and will deduct the total of such credits for each 
fiscal year from the amount assessed the Government of the United States 
by the Organization, in respect of the annual contribution of the Govern- 
ment of the United States for the subsequent fiscal year. [Italics supplied. ] 


Authority for detail of personnel to international organizations 
currently is found in section 529 of the Mutual Security Act of 1954, 
68 Stat. 858, 22 U.S.C. 1789. Subsection 529(a), 22 U.S.C. 1789(a), 
provides that whenever the President determines it to be consistent 
with and in furtherance of the purpose of the act, the head of any 
United States Government agency is authorized to detail, assign, or 
otherwise make available to any international organization any offi- 
cer or employee of his agency to serve with or as a member of the 
international staff of such organization. Presumably, the officer 
mentioned in the question submitted was hired by the Department 
of State and then detailed to the NATO International Staff. Sub- 
section 529(b) provides that any such officer or employee, while so 
assigned or detailed, shall be considered, for the purpose of preserv- 
ing his allowances, privileges, rights, seniority and other benefits as 
such, an officer or employee of the Government of the United States 
and of the Government agency from which detailed or assigned, and 
he shall continue to receive compensation, allowances, and benefits 
from funds available to that agency or made available to that agency 
out of funds authorized under that act. Section 532(b) of the 
Mutual Security Act of 1954, 22 U.S.C. 1792(b), provides in perti- 
nent part that, notwithstanding 5 U.S.C. 62, which prohibits certain 
retired officers from holding certain office, any retired officer of any 
of the services mentioned in the Career Compensation Act of 1949, 
63 Stat. 802, may hold any office or appointment under that act or 
the Mutual Defense Assistance Control Act of 1951, 65 Stat. 644, but 
that the compensation of any such retired officer shall be subject to 
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the provisions of 5 U.S.C. 59a, “which does not permit retired pay 
to be added to the compensation received as a civilian officer.” 

Section 212 of the Economy Act, as amended, is, in pertinent part, 
as follows (quoting from 5 U.S.C. 59a, 1958 Edition) : 


(a) After June 30, 1932, no person holding a civilian office or position, 
appointive or elective, under the United States Government or the municipal 
government of the District of Columbia or under any corporation, the ma- 
jority of the stock of which is owned by the United States, shall be entitled, 
during the period of such incumbency, to retired pay from the United States 
for or on account of services as a commissioned officer in any of the services 
mentioned in title 37, at a rate in excess of an amount which when com- 
bined with the annual rate of compensation from such civilian office or posi- 
tion, makes the total rate from both sources more than $10,000; and when 
the retired pay amounts to or exceeds the rate of $10,000 per annum such 
person shall be entitled to the pay of the civilian office or position or the 
retired pay, whichever he may elect. * * * 

In the light of the circumstances of the appointment involved 
here, the conditions of service provided by section 529 of the Mutual 
Security Act of 1954, and the provision in section 532(b) of that act 
relating to the applicability of 5 U.S.C. 59a, there appears to be no 
sound alternative but to hold that the civilian position in question 
is an appointive one “under the United States Government” and, 
therefore, within the purview of section 212 of the Economy Act. 
The holding in 25 Comp. Gen. 38, that acceptance of employment 
with the international organization there mentioned would not con- 
travene the cited dual compensation statutes, was expressly limited 
to situations where a detail of the officer by the War Department to 
that organization was not involved. It appears that the officer here 
involved is an employee of the Department of State who has been 
detailed to the NATO organization. His salary is paid by the De- 
partment of State and it is immaterial that such payments result 
in a credit to the United States against its share of the expenses of 
that organization. See, in this connection, section 529(c) (4) of the 
1954 act. 


The question presented is answered in the affirmative. 


[B-140287] 


Military Personnel—Retired Enlisted Members—Discharge 
Effect 


An undesirable discharge issued to a retired enlisted member of the Regular 
Marine Corps under authority in section 6 of the Naval Reserve Act of 1938, 
which was subsequently determined to be inapplicable to enlisted men on the 
retired list of the Regular Marine Corps, is an invalid discharge issued without 
authority of law and unlike a valid undesirable discharge does not terminate 
the member’s status; therefore, retired pay is payable to the member after issu- 
ance of such a discharge. 


To Captain John A. Rapp, United States Marine Corps, August 25, 
19593 








130 DECISIONS OF THE COMPTROLLER GENERAL [39 


Reference is made to your letter dated July 6, 1959, with enclo- 
sures, forwarded here by endorsement dated July 15, 1959, and 
letter dated July 23, 1959, of the Judge Advocate General of the 
Navy, requesting decision whether payment of retired pay may be 
made to Technical Sergeant Clarence R. Etheridge, United States 
Marine Corps, retired, from October 11, 1950. The request has been 
allocated Submission No. DO-MC-434 by the Department of De- 
fense Military Pay and Allowance Committee. 

It appears that Etheridge was transferred from the United States 
Marine Corps to the Fleet Marine Corps Reserve on July 9, 1947, 
as a technical sergeant, and on August 1, 1947, he was transferred 
to the retired list of enlisted men of the Regular Marine Corps by 
reason of physical disability. On October 11, 1950, he was dis- 
charged as undesirable by reason of misconduct (convention by civil 
authorities of a criminal offense), pursuant to the stated authority 
granted the Secretary of the Navy under section 6 of the Naval Re- 
serve Act of 1938, as amended, 34 U.S.C. 853d (repealed in 1952). 
Etheridge had been convicted on December 29, 1947, of second de- 
gree murder. 

It further appears that Etheridge addressed the Board for Correc- 
tion of Naval Records requesting that his official record be corrected 
so as to result in his restoration to the retired list of enlisted men 
of the Regular Marine Corps, as of the date of his discharge, Octo- 
ber 11, 1950. The Board requested an opinion of the Judge Advo- 
cate General of the Navy as to the legality of the discharge. The 
Judge Advocate General on March 30, 1959, rendered an opinion to 
the effect that Etheridge was not legally discharged from the service, 
since the cited authority, section 6 of he Naval Reserve Act of 1938, 
does not relate to retired enlisted men who are carried on the retired 
list of enlisted men of the Regular service, and that no other author- 
ity for such a discharge exists. Pursuant to the request of the Board 
the undesirable discharge was canceled, and the enlisted man was 
restored to the retired list of enlisted men of the Marine Corps by 
reason of physical disability effective October 11, 1950. 

You state that your doubt as to the propriety of payment in the 
present matter arises from the seeming conflict between our views, 
as expressed in our decision of January 29, 1959, B-138082, 38 Comp. 
Gen. 523, and the views of the Judge Advocate General expressed in 
his opinion to the Board for Correction of Naval Records. 

In our decision of January 29, 1959, 88 Comp. Gen. 523, we held 
that: 


Since a discharge of an enlisted man on the retired list of the Regular 
Navy terminates the status on which his retired pay depends, the discharge 
certificates evidencing separation from the Naval Service, issued to the en- 
listed men here involved, terminated their right to disability retired pay as 
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of the day the certificates were issued and the men were not entitled to 
retired pay subsequent to their discharge. The fact that the character of 
the discharge of one enlisted man was subsequently changed, did not affect 
his status insofar as separation from the service is concerned. 


In his letter of July 23, 1959, forwarding your request for advance 
decision here, the Judge Advocate General of the Navy stated that 
in our decision of January 29, 1959 “there was no question as to the 
validity of the discharges issued to the three retired enlisted persons 
with whom the decision was concerned. Two discharges were issued 
upon written request of the members to escape trial by general court- 
martial. The other discharge was effected pursuant to the sentence 
of a summary court-martial.” 

As stated in Judge Advocate General’s opinion to the Board for 
Correction of Naval Records, there appears no authority for the 
issuance of an administrative undesirable discharge to an enlisted 
man on the retired list of the Regular Marine Corps. Hence, the 
Judge Advocate General’s analysis of our decision 38 Comp. Gen. 
523, in its application to the present matter, is correct, and that 
decision affords no basis for denying the present claimant his retired 
pay from October 11, 1950. 

Accordingly, payment of retired pay is authorized for the period 
after October 11, 1950, if otherwise proper. 


[3-126978] 


Military Personnel—Travel by Privately Owned Automo- 
biles—Between Residence and Duty Station or Terminal 


A round-trip mileage allowance for members of the uniformed services at seven 
cents per mile in lieu of reimbursement for use of taxicabs for each one-way 
trip between residence or duty station and common carrier terminal by privately 
owned automobile, not to exceed usual taxicab fare, including allowable tip, for 
a one-way trip from home to terminal or terminal to home may be authorized 
under the provisions of section 303(a) of the Career Compensation Act of 1949, 
37 U.S.C. 253(a), which provides seven cents per mile for travel away from 
the designated post of duty; therefore, paragraphs 4401-2 and 4402 of the Joint 
Travel Regulations may be amended accordingly. 


To the Secretary of the Air Force, August 26, 1959: 


In letter of April 22, 1959, from the Assistant Secretary of the 
Air Force (Financial Management), decision is requested as to 
whether paragraphs 4401-2 and 4402 of the Joint Travel Regulations 
legally may be amended to authorize the payment to members of the 
uniformed services of round-trip mileage allowance of seven cents 
per mile in lieu of reimbursement for the use of taxicabs for each 
one-way trip between the member’s residence or duty station and 
carrier terminal by privately owned automobile, not to exceed the 
usual taxicab fare, including allowable tip, for a one-way trip from 
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home to terminal or terminal to home, on a basis similar to that 
authorized by the Standardized Government Travel Regulations for 
civilian employees. The request was assigned PDTATAC Control 
No. 59-16. 

In our decision of May 17, 1956, B-126978, it was stated that there 
would be no objection to the payment of a monetary allowance in 
lieu of transportation for travel by privately owned automobile from 
place of abode or business to public carrier terminal, if the amount 
paid does not exceed the usual allowable taxi fees for that travel. 
It is now represented that the use of a privately owned automobile 
for such travel is generally more practicable and economical even 
though it may be necessary that the automobile be operated for a 
round trip in providing one-way transportation for the member, but 
that the mileage allowance for the one-way distance, as previously 
authorized, does not provide adequate reimbursement for the actual 
distance the automobile is used for such round-trip travel. It is 
proposed to amend the Joint Travel Regulations to authorize reim- 
bursement on a basis similar to that prescribed in paragraphs 3.5b 
(1) and 3.1b of the Standardized Government Travel Regulations 
which provide for the payment to civilian employees of a mileage 
allowance of ten cents per mile in lieu of the use of a taxicab for the 
round-trip mileage of a privately owned automobile used in going 
from home to common carrier terminal or from common carrier 
terminal to home, not to exceed the usual taxicab fare, including 
allowable tip, for a one-way trip between those points. 

Authority for the cited provisions of the Standardized Govern- 
ment Travel Regulations is contained in section 4 of the Travel 
Expense Act of 1949, 63 Stat. 166, as amended, 5 U.S.C. 837, which 
provides that under regulations prescribed by the Director of the 
Bureau of the Budget, civilian employees of the Government shall 
be paid not to exceed 10 cents per mile, and reimbursed for actual 
costs of ferry fares and bridge, road, and tunnel tolls, for the use of 
privately owned automobiles when engaged on official business within 
or outside their designated posts of duty or places of service when- 
ever such mode of transportation is authorized or approved as more 
advantageous to the Government (except that no determination of 
advantage is required where payment on a mileage basis is limited 
to the cost of travel by common carrier, including per diem). Sec- 
tion 303(a) of the Career Compensation Act of 1949, 63 Stat. 813, 
37 U.S.C. 253(a), provides that the Secretaries of the various uni- 
formed services may prescribe the conditions under which the travel 
and transportation allowance therein provided shall be authorized, 
but that authorization of a monetary allowance in lieu of cost of 
transportation shall be limited to “a rate not in excess of 7 cents per 
mile.” That authority, unlike that provided for civilian travel in 
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the Travel Expense Act, is limited to circumstances involving a 
travel status away from the member’s designated post of duty. 
However, section 2(m) of the act of September 1, 1954, 68 Stat. 
1129, 40 U.S.C. 491(m), provides additional authority in the Secre- 
taries to issue regulations covering the procurement of transportation 
within the limitation of the duty station in the following language: 

Members of the uniformed services (as defined in the Career Compensa- 
tion Act of 1949, as amended) may be directed by appropriate regulation of 
the head of the executive agency in which they are serving to secure trans- 
portation necessary in conducting official Government business within the 
limits of their duty stations. Expenses so incurred by such members for 
train, bus, streetcar, taxicab, ferry, bridge, and similar fares and tolls, or 
for use of privately owned vehicles at a fixed rate per mile, shall be de- 


frayed by the agency in which they are serving, or the personnel so directed 
shall be reimbursed for such expenses. 


The quoted provisions, together with the cited provisions of sec- 
tion 303(a) of the 1949 act, jointly appear to provide, within the 
7 cents per mile limitation, substantially the same authority for re- 
imbursement of transportation expenses for travel on public business 
within or outside the designated posts of duty that is provided for 
civilian employees by the cited provisions of the Travel Expense Act. 
That the quoted provisions of section 2(m) were intended for that 
purpose is indicated in Senate Report No. 1941, on H.R. 8753, 83rd 
Congress, 2d Session, which became the act of September 1, 1954, in 
which, on page 8, the Senate Committee on Government Operations, 
referring to section 2(m), stated that “It is the purpose of this 
subsection to allow payment to members of the uniformed services 
for these traveling expenses on the same basis as permitted for 
civilian Government employees.” In view of the foregoing, we in- 
terpose no objection to the proposed amendments to paragraphs 
4401-2 and 4402 of the Joint Travel Regulations. 


Cc 


[B-139703] 


Appropriations—Availability—Court Costs—Indigent Per- 
sons—Government Liability 


Travel and subsistence expenses incurred by an indigent defendant’s attorney 
attending a deposition examination may be regarded as expenses incident to the 
responsibility of the court to assure defendants an adequate forum and, there- 
fore, such expenses are for payment by the Administrative Office of the United 
States Courts under Rule 15(c) of the Federal Rules of Criminal Procedure; 
however, compensation and travel expenses of deponents subpoenaed on behalf 
of an indigent defendant are regarded as expenses incident to the responsibility 
of the Department of Justice for the production of witnesses and payable under 
Rule 17(b) from Justice Department appropriations for witness expenses. 

Expert witnesses who are appointed by the court under Rule 28 of the Federal 
Rules of Criminal Procedure are witnesses appointed to aid the court in the 
discharge of its duties, and expenses of such witnesses should be charged to the 
appropriation for “Travel and Miscellaneous Expenses” (Judiciary Appropria- 
tion Act, 1959,) for necessary travel and miscellaneous expenses, not otherwise 
provided for, incurred by the Judiciary; likewise, expenses of psychiatric ex- 
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aminations ordered under 18 U.S.C. 4244-4248 to aid the court in passing 
sentence would be an expense to be charged to appropriations of the Adminis- 
trative Office of the Courts. 

Stenographic or notarial expenses incident to depositions of witnesses subpoenaed 
on behalf of an indigent defendant under Rule 17(b) of the Federal Rules of 
Criminal Procedure may be regarded as costs incident to the subpoenaing of 
witnesses on behalf of the Government, which costs are chargeable to appro- 
priations of the Department of Justice. 


Although habeas corpus proceedings brought by indigent petitioners under 28 
U.S.C. 1915 are civil actions, the habeas corpus writ is so related to the pro- 
tection of constitutional rights of indigent defendants under Rule 17(b) of the 
Federal Criminal Rules that this rule, which provides for the payment by the 
Government of the costs and fees for witnesses subpoenaed on behalf of indigent 
defendants, is for invocation in habeas corpus proceedings under the pauper’s 
statute; therefore, costs of habeas corpus proceedings—whether state or Fed- 
eral—are payable from appropriations of the Department of Justice. 


In Federal habeas corpus proceedings brought by indigent petitioners under 28 
U.S.C. 1915 when Rule 17(b) of the Federal Criminal Rules which provides 
for the payment by the Government of the costs and fees for witnesses sub- 
poenaed on behalf of indigent defendants is for application, the marshal is not 
required to collect his earnings at the end of the case, unless a judgment is 
rendered making the petitioner liable; however, with respect to a state pro- 
ceeding the United States is not technically the respondent and is not liable 
for the cost of the proceedings; hence, the marshal is required to collect his 
earnings from the unsuccessful party to the action. 

In suits brought by seamen under 28 U.S.C. 1916 which allows them to proceed 
without prepayment of costs, the United States is not liable for fees or costs 
as in Federal habeas corpus proceedings; therefore, the marshal is required 
to collect his earnings at the conclusion of cases instituted by seamen under 
28 U.S.C. 1916. 


To the Attorney General, August 27, 1959: 

By letter dated May 19, 1959, Mr. S. A. Andretta, Administrative 
Assistant Attorney General, requested our decision as to which ap- 
propriations—those administered by the Administrative Office of the 
United States Courts or those of the Department of Justice—should 
be charged with certain expenses in proceedings brought or defended 
by indigent persons. Doubt in the matter arises primarily by virtue 
of various statutes and rules of procedure which require that certain 
expenses in proceedings instituted by indigent persons be paid by 
the United States, without specifying which agency of the Govern- 
ment shall be responsible for making payment. The principal 
statutes and rules involved and the questions raised in reference 
letter with regard thereto are quoted below and answered in the 


order presented. 

The Administrative Office of the United States Courts was created 
by the act of August 7, 1939, 53 Stat. 1223, 28 U.S.C. 444. The basic 
responsibilities placed upon the Director of that office concern ad- 
ministrative matters related to maintenance of the courts, that is, 
housekeeping functions necessary to assure a forum for the disposi- 
tion of cases. Where ambiguity exists concerning which agency’s 
appropriation should be charged for items of expense connected with 
proceedings instituted or defended by indigents, it would, therefore, 
appear that the Administrative Office of the United States Courts 
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should be responsible only if the expense in question concerns a 
matter related to the administrative functions of that office. 

It is within this framework that we shall examine the specific 
questions raised. 

1. Rule 15, Federal Rules of Criminal Procedure, subsections (6) 
and (¢): 

(b) Depositions, Notice of Taking. The party at whose instunce a depo- 
sition is to be taken shall give every other party reasonable written notice 
of the time and place for taking the deposition. The notice shall state the 
name and address of each person to be examined. On motion of a party 


upon whom the notice is served, the court for cause shown may extend or 
shorten the time. 

(c) Depositions, Defendant’s Counsel and Payment of Expenses. If a de- 

fendant is without counsel the court shall advise him of his right and assign 
counsel to represent him unless the defendant elects to proceed without coun- 
sel or is able to obtain counsel. If it appears that a defendant at whose 
instance a deposition is to be taken cannot bear the expense thereof, the 
court may direct that the expenses of travel and subsistence of thé defend- 
ant’s attorney for attendance at the examination shall be paid by the govern- 
ment. In that event the marshal shall make payment accordingly. 
Question The problems arising under this rule concern authority to pay 
the deponents their witness fees and milenge in giving their depositions. If 
stenographic or notarial expenses are involved in reporting and authenticat- 
ing the deposition, what appropriations are chargeable? The Administra- 
tive Office of the United States Courts pays traveling expenses of the indi- 
gent’s attorney. 


Rule 15 continued the existing law permitting defendants to take 
depositions in certain cases, 28 U.S.C. former section 644, and pro- 
vides for certain procedures to be followed and for what purpose 
and when depositions may be used at trial. Subdivision (c) of the 
rule introduced the new feature of authorizing the court to direct 
that expenses of travel and subsistence of an indigent defendant’s 
attorney for attendance at the examination be paid by the Govern- 
ment for the purpose of protecting the indigent defendant’s rights. 
See Notes of Advisory Committee on Rules following Rule 15, Fed- 
eral Rules of Criminal Procedure, 18 U.S.C. 1958 Ed., p. 3418. The 
appointment of counsel would appear to be the responsibility of the 
court system related to assuring the defendant an adequate forum 


for his case; and, therefore, payment by the Administrative Office 
of the United States Courts of the expenses of travel and sub- 
sistence of the indigent’s attorney for attendance at a deposition 
examination is deemed proper under Rule 15(c). 

However, no provision is made in either Rule 15 or the laws which 
it replaced for payment by the United States of the cost of taking 
such depositions, including witness fees and mileage expense of the 
deponents. See 21 Comp. Gen. 347, 348, 349, and cases cited therein. 
Therefore, expenses of taking depositions may not be paid by the 
United States under Rule 15, unless the witnesses involved could 
be compelled to appear at the examination pursuant to the provisions 
of the Rule 17(b), Federal Rules of Criminal Procedure, which rule 
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constitutes the sole authority for payment by the United States of 
an indigent defendant’s witnesses. 

Since authority for payment by the United States of expenses 
related to the taking of depositions thus rests in Rule 17(b), it fol- 
lows that any directions contained in that rule would govern as to 
how payment by the United States is to be effected. 

Accordingly, the expenses enumerated in the question quoted 
above, except for attorney’s expenses, must be paid in accordance 
with the provisions of Rule 17(b), which rule is the basis for the 
second question raised and discussed below. 

2. Rule 17(b), Federal Rules of Criminal Procedure 

Subpoena, Indigent Defendants. The court or a judge thereof may order 

at any time that a subpoena be issued upon motion or request of an indigent 
defendant. The motion or request shall be supported by affidavit in which 
the defendant shall state the name and address of each witness and the 
testimony which he is expected by the defendant to give if subpoenaed, and 
shall show that the evidence of the witness is material to the defense, that 
the defendant cannot safely go to trial without the witness and that the 
defendant does not have sufficient means and is actually unable to pay the 
fees of the witness. If the court or judge orders the subpoena to be issued 
the costs incurred by the process and the fees of the witness so subpoenaed 
shall be paid in the same manner in which similar costs and fees are paid 
in case of a witness subpoenaed in behalf of the government. 
Question The Department has been paying fact witness fees. If the wit- 
ness is an expert, are our funds similarly chargeable? If the court founds 
its order on this rule when authorizing the taking of depositions (rather 
than Rule 15), is the Department chargeable for the deponent’s fees? Would 
the same answer apply to stenographic or notarial services? Please note 
rule is not specific as to whether Department pays in that it says “witness 
* * * shall be paid in the same manner * * *” [Italics supplied.] 

Rule 17(b) explicitly provides that the costs and fees chargeable 
to the Government thereunder “shall be paid in the same manner in 
which similar costs and fees are paid in case of a witness subpoenaed 
in behalf of the government.” The language is unequivocal; there- 
fore, to answer the questions raised, it is only necessary to determine 
in what manner the enumerated expenses would be paid were the 
witnesses summoned by the Government rather than on behalf of an 
indigent defendant. The appropriation language contained in the 
“Department of Justice Appropriation Act, 1959” 72 Stat. 249, pro- 
vides, under the heading “Fees and Expenses of Witnesses :” 

For expenses, mileage, and per diems of witnesses and for per diems in 
lieu of subsistence, as authorized by law, and not to exceed $225,000 for such 
compensation and expenses of witnesses (including expert witnesses) * * * 

With regard to compensation and expenses of witnesses—whether 
fact witnesses or experts—subpoenaed on behalf of an indigent de- 
fendant the conclusion appears required, on the basis of the language 
quoted, that such items are payable out of such appropriations to 
the Department of Justice. Nor do we find any basis upon which it 
might be held that such compensation and expenses of witnesses 


subpoenaed on behalf of an indigent ought to be paid by the Admin- 
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istrative Office of the United States Courts. Moreover, this conclu- 
sion would apply to deponents’ fees as well as to fees for witnesses 
appearing in court, since Rule 17(b) makes no distinction between 
the two; and, as shown, it is that rule which is controlling. The 
function of producing witnesses and evidence is not incident to main- 
taining a court but, rather, is typically a function of the Department 
under its paramount obligation to present the case to the court in 
seeking that justice be done. 

However, under Rule 28 of the Federal Rules of Criminal Pro- 
cedure, page 3425, Title 18, United States Code, 1958 Ed., the court 
may appoint an expert witness of its own selection, inform the wit- 
ness of his duties, determine the reasonable compensation of such 
witness and direct its payment out of such funds as may be provided 
by law. Where such an expert witness is appointed to aid the court 
in discharging its official duty, it would appear that the expense 
thereof should be charged to the appropriation entitled “Travel and 
Miscellaneous Expenses” (Judiciary Appropriation Act, 1959, 72 
Stat. 255) “For necessary travel and miscellaneous expenses, not 
otherwise provided for, incurred by the Judiciary, * * *” [Italics 
supplied.] Similarly, where a psychiatric examination is ordered to 
aid the court in passing sentence, it would appear that the expense 
thereof should be borne by appropriations of the Administrative 
Office of the United States Courts. 

This leaves for resolution the matter of stenographic or notarial 
services related to the taking of depositions raised in both questions 
above. 

Rule 17(b) refers to the subpoenaing of witness and provides only 
for payment of the casts incurred by the process and the fees of the 
witnesses subpoenaed. Provision for the payment of stenographic or 
notarial expenses incurred in connection with the taking of deposi- 
tions is not specifically included. However, since the testimony of a 
witness subpoenaed under Rule 17(b) would be useless if it were not 
transcribed and notarized, and these costs are part and parcel of the 
purpose for which the deponent is subpoenaed in the first instance, 
it must be concluded that, in view of the provision to pay the witness 
fees involved, the expense of perpetuating and authenticating his 
testimony is embraced as part of “the costs incurred by the process.” 
And since these expenses are borne by appropriations of the Depart- 
ment of Justice where witnesses are subpoenaed on behalf of the 
Government, it follows, under the direction contained in Rule 17(b), 
that where the deponent is subpoenaed on behalf of an indigent de- 
fendant expenses of stenographic and notarial services must also be 
paid by the Department in a like manner. 
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3. Section 1915, Title 28, United States Code 


Proceedings in forma pauperis 

(a) Any court of the United States may authorize the commencement, 
prosecution or defense of any suit, action or proceeding, civil or criminal, or 
appeal therein, without prepayment of fees and costs or security therefor, 
by a citizen who makes affidavit that he is unable to pay such costs or give 
security therefor. Such affidavit shall state the nature of the action, de- 
fense or appeal and affiant’s belief that he is entitled to redress. 

An appeal may not be taken in forma pauperis if the trial court certifies 
in writing that it is not taken in good faith. 

(b) In any civil or criminal case the court may, upon the filing of a like 
affidavit, direct that the expense of printing the record on appeal, if such 
printing is required by the appellate court, be paid by the United States, 
and the same shall be paid when authorized by the Director of the Admin- 
istrative Office of the United States Courts. 

(c) The officers of the court shall issue and serve all process, and perform 
all duties in such cases. Witnesses shall attend as in other cases, and the 
same remedies shall be available as are provided for by law in other cases. 

(d) The court may request an attorney to represent any such person un- 
able to employ counsel and may dismiss the case if the allegation of poverty 
is untrue, or if satisfied that the action is frivolous or malicious. 

(e) Judgment may be rendered for costs at the conclusion of the suit or 

action as in other cases, but the United States shall not be liable for any 
of the costs thus incurred. If the United States has paid the cost of a 
stenographic transcript or printed record for the prevailing party, the same 
shall be taxed in favor of the United States. 
Question (a) Courts have permitted habeas corpus proceedings by indi- 
gents who subpoena witnesses under the authority of the section. Are De- 
partment of Justice funds chargeable with such witness fees and expenses? 
A habeas corpus proceeding may involve either Federal prisoners on Fed- 
eral questions, or state prisoners as to whom the Federal Government has 
no official connection. Does your answer apply equally to both classes? This 
Department considers habeas corpus proceedings are civil actions, and hence, 
the mandatory requirements of Rule 17(b), Federal Criminal Rules do not 
apply. 

(b) While this section precludes the marshal from requiring prepayment 
of his earnings, is the marshal required to collect them despite an under- 
standing that the court expected the services to be free of ultimate charge 
regardless of the outcome of the case? 


In 21 Comp. Gen. 347 we held that the proviso “that the United 
States shall not be liable for any of the costs thus incurred” con- 
tained in 28 U.S.C., former section 836, precluded the expense of 
taking a deposition being charged to the United States where a de- 
fendant was authorized to proceed in forma pauperis under 28 
U.S.C., former section 832. However, that holding was based ex- 
clusively on the fact that defendant’s witness resided outside the 
perimeter over which the court had jurisdiction under 28 U.S.C. 
former section 656, to issue an order for subpoena of witnesses. Had 
the witness resided within that perimeter, our decision would have 
been to allow the charge. See page 352 of the decision. The ration- 
ale of that decision requires that the United States may not be 
charged any costs under section 1915—other than those provided for 
—unless there is some other statute authorizing such charge, where 
such other statute is applicable to the proceeding under section 1915. 

That habeas corpus proceedings are civil actions is well settled. 
Ex parte Tom Tong, 108 U.S. 556, 27 L. Ed. 826. While we know 
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of no basis upon which the United States may be charged witness 
costs in civil proceedings, the writ of habeas corpus is so related to 
the protection of constitutional rights afforded indigent defendants 
by Rule 17(b), that to ignore that rule in a habeas corpus proceeding 
under the pauper’s statute may well raise grave questions of consti- 
tutionality. Thus the court, in United States v. Cavell, 171 Fed. 
Supp. 417, stated: 


In the habeas corpus statute of 1867, 14 Stat. 385, 28 U.S.C.A. §2241 et 
seq., Congress decided that a district court should pass on federal constitu- 
tional questions presented by a state prisoner after his claims had been con- 
sidered by the State Courts. This command would be an empty gesture if 
an impoverished and friendless prisoner in the penitentiary, unable to inter- 
view witnesses, was denied the right to subpoena those persons he expected 


would prove the alleged violations. 
€ ae * * * s 


* 

We think it implicit by these provisions [28 U.S.C. 1915 (a), (c) and (e)] 
that a state prisoner, permitted to proceed in forma pauperis, is entitled to 
have his witnesses subpoenaed by the United States Marshal; that the wit- 
nesses so subpoenaed by order of court shall attend as in other’cases, and 
the same remedies shall be available as are provided by law in other cases. 
“Other cases” include eriminal cases wherein the court is authorized to 
order subpoenas issued on behalf of an indigent federal prisoner at the ex- 
pense of the United States. Rule 17(b), Fed. R. Crim. P., 18 U.S.C.A. In 
ease of conviction the court may sentence the defendant to pay costs, or it 
may not; nonetheless, payment of the defendant’s witnesses is assured. 


The Cavell case involved a habeas corpus proceeding by a con- 
victed state prisoner and held that, “The United States is an inter- 
ested party in a state habeas corpus proceeding.” Section 2241 
(c) (3) of Title 28, United States Code, provides the state prisoner 
with a Federal court in which he may challenge his incarceration on 
grounds arising under the Constitution or laws or treaties of the 
United States. The petition to the United States Court for writ of 
habeas corpus by a state prisoner is brought by relation in the name 
of the United States. We agree with the court in the Cavell case 
that “the United States is as vitally interested in protecting a pauper 
from violation of his constitutional rights in a state prosecution as 
any indigent defendant in a Federal prosecution.” And quoting 
from House Report No. 1079, 52d Congress, 2d Session (1892) 2, 
recommending passage of the bill which became 28 U.S.C. former 
sections 832-836, “The Government will not determine questions 
involving the liberty of the citizen without furnishing him his wit- 
nesses on his demand.” See Fa parte Rosier, 133 F. 2d 316, 328. 

Accordingly, authority for charging the United States with wit- 
ness fees and expenses in habeas corpus proceedings—whether State 
or Federal—resting in Rule 17(b), such costs are chargeable to the 
Department of Justice for reasons stated above. 

As to part (b) of the question raised, we do not believe that the 
marshal is required to collect his earnings at the end of a Federal 
habeas corpus case, unless a judgment is rendered making the peti- 
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tioner liable therefor. This conclusion is based upon the applica- 
bility of Rule 17(b) to habeas corpus proceedings. Where that rule 
is applicable it would appear to be within the discretion of the court 
as to whether a judgment for fees and costs will be rendered against 
the indigent. With respect to a state proceeding, however, although 
the United States has an interest in protecting the rights of an indi- 
gent petitioner, it is not technically the respondent and therefore 
should not in any event bear the cost of the proceeding. In such 
cases the state should bear the costs if petitioner is successful and, 
if not successful, petitioner should bear the costs. See United States 
v. Cavell, above. In state proceedings, therefore, our answer would 
be that the marshal is required to collect his earnings from the un- 
successful party to the action. 
4. Section 1916, Title 28, United States Code 


In all courts of the United States, seamen may institute and prosecute 
suits and appeals in their own names and for their own benefit for wages or 
salvage or the enforcement of laws enacted for their health or safety without 
prepaying fees or costs or furnishing security therefor. 

Question Unlike section 1915, the privilege under this section is not depend- 
ent upon financial ability to prepay the charges. 

Would your answer to (b) above likewise apply to this section? 


It has been held that the provision allowing seamen to proceed 
without prepayment of costs does not remove the obligation to pay 
the costs or remove the costs from general connection with the case, 
but solely relates to the question of prepayment. Stalker v. South- 
eastern Oil Delaware, Inc., 103 F. Supp. 436; and see Theodorakis 
v. Xilas, 200 F. 2d 107, certiorari denied 345 U.S. 936; and Taylor 
v. Colmar 8. 8S. Co., 35 F. Supp. 335. 

Section 551 of Title 28, United States Code, provides that “Each 
United States marshal shall collect, as far as possible, his lawful 
fees and account for the same as public moneys.” Thus, it would 
appear, there being no basis upon which a seaman may rely for the 
United States to pay fees or costs, as in Federal habeas corpus pro- 
ceedings discussed above, that the marshal is required to collect his 
earnings at the conclusion of the case. 

The questions presented are answered accordingly. 


[B-140263] 


Civilian Personnel—Training—Permanent or Temporary 
Duty—Per Diem or Transportation Benefits—Overseas 
Allowances 

The entitlement of employees in training programs to transportation of depend- 


ents and household effects or to per diem in lieu of subsistence as provided in 
section 10 of the Government Employees Training Act, 5 U.S.C. 2309, when the 
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facts are such that either type of benefit could be authorized, depends on 
whether the employees are issued temporary duty orders or permanent change 
of station orders; however, only one of the benefits may be authorized and there 
is no authority for an employee who is authorized to transport his dependents 
and effects to the training station, because such costs are less than the esti- 
mated total per diem for the training period, to receive the difference between 
the transportation costs and the total per diem. 

An agency by regulation may permit an employee selected for training under 
Government Employees Training Act, 5 U.S.C. 2309, to elect to receive transpor- 
tation for dependents and household effects under section 10(2)(B) of act 
rather than to receive per diem in lieu of subsistence Whenever the transpor- 
tation costs are determined to be less than the estimated per diem for the period 
of training. 

Although a department is not precluded, under section 10 of the Government 
Employees Training Act, from revoking at any time prior to actual transpor- 
tation the determination to pay to an employee selected for training transpor- 
tation costs, which are less than per diem in lieu of subsistence for the period 
of training, once the transportation is effected the entitlement of the employee 
and the obligation of the Government have become fixed and may not be changed 
thereafter, either by the department or by the employee. 

Per diem benetits which may be authorized for employees in training away from 
their official stations under section 10 of the Government Employees Training 
Act, 5 U.S.C. 2309, are for determination in accordance with the Standardized 
Government Travel Regulations; therefore, the requirement in section 6.2 of 
the Regulations, that consideration be given to reduction of the per diem rate 
when the period of training away from the official station exceeds two months, 
is fur application. 

Under section 10 of the Government Employees Training Act, 5 U.S.C. 2309, an 
employee who is authorized to receive training at an overseas location where a 
post differential allowance is payable may, in the discretion of the head of the 
department, be paid all or part of the post differential which is additional com- 
pensation payable under section 207 of the Independent Offices Appropriations 
Act, 1949, 5 U.S.C. 118(h), and also receive a per diem allowance during the 
period of detail, provided that such employee would be eligible for the post 
differential if the detail or assignment were in connection with the official duties 
of his position, as distinguished from training. 

Although the allowances payable to employees in foreign areas may not in the 
strict sense be considered “salary” or “pay” as those words are used in section 
10 of the Government Employees Training Act, 5 U.S.C. 2309, which authorizes 
the head of each department to pay “all or any part of the salary, pay, or 
compensation” to employees in training programs, they may be considered as 
within the broader term “compensation” and, therefore, when employees sre 
receiving training at a foreign post, the head of the department may authorize 
payment of all or any part of the allowances applicable to employees perma- 
nently stationed overseas or he may authorize a per diem as for temporary duty: 
however, although both benefits may not be paid, foreign area allowances way 
be paid in addition to transportation of dependents and effects. 


To the Secretary of Commerce, August 27, 1959: 


On July 17, 1959, your Assistant Secretary for Administration 
requested our decision upon various questions arising under section 
10 of the Government Employees Training Act, approved July 7, 
1958, 72 Stat. 382, 5 U.S.C. 2309. That section reads in pertinent 
part as follows: 


The head of each department in accordance with regulations issued by the 
Commission under authority of section 6(a)(8) is authorized, from funds 
appropriated or otherwise available toe such department, (1) to pay all or 
any part of the salary, pay, or compensation (excluding overtime, holiday, and 
night differential pay) of each employee of such department who is selected 
and assigned for training by, in, or through Government facilities or non- 
Government facilities under authority of this act, for each period of such 
training of such employee, and (2) to pay, or reimburse such employee for, 
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all or any part of the necessary expenses of such training, without regard 
to section 3648 of the Revised Statutes (31 U.S.C. 529) including among such 
expenses the necessary costs of (A) travel and per diem in lieu of sub- 
sistence in accordance with the Travel Expenses Act of 1949, as amended, 
and the Standardized Government Travel Regulations, * * * (B) transpor- 
tation of immediate family, household goods and personal effects, packing, 
crating, temporary storage, drayage, and unpacking in accordance with the 
first section of the Administrative Expenses Act of 1946, as amended, and 
Executive Order Numbered 9805, as amended * * * whenever the estimated 
costs of such transportation and related services are less than the estimated 
aggregate per diem payments for the period of training * * * 


The various questions presented are restated and answered as 
follows: 


1. If the employee is paid the estimated costs of transportation of imme- 
diate family, personal effects, household goods and related charges, and such 
costs are less than the estimated total amount of per diem for the period of 
training, may he also receive an amount for per diem representing the dif- 
ference between transportation costs and the total per diem covering the 
period of training? 


In effect section 10 authorizes the payment of travel and sub- 
sistence expenses to an employee selected for training on a basis 
comparable with that provided for employees away from their offi- 
cial stations on temporary duty assignments. On the other hand, 
when the cost of transportation of an employee’s immediate family 
and household goods and personal effects to the place of training is 
estimated to be less than the aggregate per diem in lieu of subsistence 
which might be payable to him covering the period of training the 
head of the department—in lieu of authorizing a per diem in lieu of 
subsistence—could authorize the transportation of the immediate 
family and household effects of the employee to the same extent as 
could be authorized in the case of an employee who undergoes an 
official change of station. 

When the facts are such that the head of a department could 
authorize either type benefit—per diem to the employee for the 
period of training or transportation of the employee’s immediate 
family and household goods and personal effects—the entitlement of 
the employee would depend upon which benefit is authorized much 
in the same manner as the benefits of an employee traveling on offi- 
cial business ordinarily are determined, that is, whether the employee 
is issued temporary duty orders or orders directing a change of offi- 
cial station. Therefore, we conclude that an employee selected for 
training may receive only one or the other of such benefits when the 
length of the period of training is known in advance. 


2. May an agency provide by regulation that an employee may choose to 
be paid either transportation costs under section 10(2)(B) of the Govern- 
ment Employees Training Act, or per diem in lieu of subsistence under sec- 
tion 10(2)(A) of that Act? 


Under section 10 the “head of each department in accordance with 
regulations issued by the Commission” is authorized to pay per diem 
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in lieu of subsistence in accordance with the Standardized Govern- 
ment Travel Regulations or, in lieu thereof, to pay the cost of trans- 
portation of the employee’s immediate family and household goods 
and personal effects whenever the estimated cost of such transporta- 
tion is less than the estimated aggregate per diem covering the 
period of payment. Under section 39.401 of the training regulations 
promulgated by the Civil Service Commission (Federal Personnel 
Manual T-1-22), the head of each department is granted broad 
authority to determine which expenses constitute necessary training 
expenses under section 10 of the act. We find nothing in section 10 
of the act or in the regulations of the Commission precluding the 
head of a department from issuing a regulation granting an election 
to an employee selected for training to be paid the costs of trans- 
portation of his immediate family and household goods and personal 
effects rather than his receiving a per diem in lieu of subsistence 
whenever the costs of such transportation are determined to be less 
than the estimated aggregate per diem payments covering the period 
of training. The question is answered in the affirmative. 


3. If the agency determines that it will pay transportation costs which are 
less than the estimated aggregate amount of per diem in lieu of subsistence, 
may the agency’s initial determination later be revoked and the employee 
paid per diem for the period of training? 


We do not view section 10 as precluding an agency from revoking 
its initial determination to pay transportation costs at any time prior 
to the time of the actual transportation of the immediate family 
and/or the household goods and personal effects of the employee. 
However, after the transportation is effected in accordance with such 
initial determination the entitlement of the employee and the obliga- 
tion of the Government have become fixed and thereafter may not be 


changed either by the department or by the employee. 

4. Section 6.1.d. of the Government Travel Regulations provides that “where 
the employee’s tour of travel requires more than two months’ stay at a 
temporary duty station, consideration should be given to either a change in 
official station, or a reduction in the per diem allowance.” 

a. Is the employee regarded as at a “temporary duty station” at the place 
where he is receiving training? 

b. If he is not regarded as being at a “temporary duty station” while 
receiving training, are the provisions of section 6.1.d. of the Government 
Travel Regulations applicable to require that the per diem allowance be 
reduced after two months’ stay at such location? 

Without deciding whether a period of training under the act con- 
stitutes a period of temporary duty it suffices to say that under sec- 
tion 10 of the act the per diem benefits that may be paid an employee 
authorized to receive training away from his official station are 
determined in accordance with the Standardized Government Travel 
Regulations and, therefore, are no greater than those which could be 


authorized an employee while performing temporary duty away 
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from his official station. It follows that section 6.2.d of the Stand- 
ardized Government Travel Regulations would require that consid- 
eration be given to reducing the per diem rate of the employee if 
the period of training away from his official station exceeds two 
months. Of course, when an employee has been authorized the 
alternative benefits in lieu of a per diem allowance—the transporta- 
tion of immediate family and household goods and personal effects— 
section 6.2.d of the Standardized Government Travel Regulations 
would not be applicable. 

5. Is the employee’s temporary assignment for training at an overseas loca- 
tion a “detail” within the meaning of section 325.1(g) and 350.1(g), Title 5, 


Code of Federal Regulations, thus making him eligible for concurrent pay- 
ment of post differential and per diem in lieu of subsistence? 


The post differential is additional compensation payable under 
section 207 of the Independent Offices Appropriation Act, 1949, as 
amended, 5 U.S.C. 118(h), to certain employees stationed outside the 
continental United States or in Alaska.. Under section 10 of the 
Government Employees Training Act an employee who is authorized 
to receive training at a differential post can, in the discretion of the 
head of the department concerned, be paid all or part of the differ- 
ential—additional compensation—prescribed for such post provided 
he would be eligible for such differential if his detail or assignment 
to such post were in connection with the official duties of his position 
as distinguished from training. The payment of a per diem allow- 
ance during the period of such detail also could be authorized in the 
discretion of the head of the department concerned. 


6. May the employee’s official station be changed to the overseas location 
where he is receiving training? If a change in official station is effected 
would he be entitled to the allowances (including quarters) and post differ- 
ential applicable to the particular foreign or territorial area? 


Section 10 authorizes the head of each department to pay “all or 
any part of the salary, pay, or compensation.” While the various 
allowances payable to employees stationed in foreign areas are in a 
strict sense neither “salary” nor “pay” they reasonably may be 
viewed as embraced within the broader term “compensation.” That 
term has been construed as including not only “fees” and “salary” 
but “remuneration received in any other form for services rendered.” 
See 26 Comp. Gen. 501, 502. Compare 22 id. 344, 347. Viewing the 
term compensation in its broad sense we are of the view that when 
an employee is receiving authorized training at a post located in a 
foreign area the head of the department concerned may authorize 
the payment to him of all or any part of the various allowances 
applicable to employees permanently stationed in the area or a per 
diem allowance in lieu of subsistence covering the period of such 
training but not both such benefits. The employee could, however, 
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receive reimbursement for the transportation of his immediate 
family and household goods and personal effects and in addition the 
various allowances applicable to the foreign area in which he receives 
the training. He also could be paid any post differential that may 
have been prescribed for such area. 


[B-140401] 


Appropriations—Insurance on Overseas Automobiles— 
Agriculture Department 


Although the authority for the procurement of insurance on Government-owned 
automobiles in foreign countries granted to the Department of State by the act 
of August 1, 1956, 5 U.S.C. 170h(a), and extended to the Foreign Agricultural 
Service under the Departmént of Agriculture and Farm Credit Administration 
Appropriation Act, 1958, makes appropriations for the Foreign Agricultural Serv- 
ice available for the purchase of insurance for the vehicles of that Service, such 
specific authority for only one agency indicates that other appropriations of the 
Department of Agriculture would not be available for insurance on overseas ve- 
hicles of the Agricultural Research Service even though other than monetary 
considerations in the foreign countries would make such insurance coverage ad- 
vantageous to the Government. 


To the Secretary of Agriculture, August 27, 1959: 


By letter of August 4, 1959, the Administrative Assistant Secre- 
tary of Agriculture requested our decision as to whether appropria- 
tions of your Department may be used to purchase insurance policies 
covering Government-owned vehicles operated by agencies of your 
Department in foreign countries. 

It is stated that the Agricultural Research Service has over 100 
motor vehicles in foreign countries and that representatives of the 
Service were recently contacted by State Department officials con- 
cerning proposed contracts for fleet insurance in Mexico City and 
Paris, which that Department was purchasing on the understanding 
that the more vehicles insured under a central policy the cheaper the 
rate per vehicle. 

It is reported that in many foreign countries there exist situations 
which necessitate the carrying of insurance covering Government 
vehicles. These situations are stated to run from outright require- 
ments of law in some countries to legal procedures in others which, 
although not making insurance coverage an absolute requirement, 
result in extreme difficulty to drivers and passengers even when ap- 
parently free of actual responsibility in the circumstances of an acci- 
dent. Morocco and France were cited as countries which require 
third-party liability insurance by law. Mexico was cited as a coun- 
try where the burdens upon persons involved in accidents while 
driving uninsured vehicles are extreme. It was pointed out that 
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they may be detained indefinitely in the jurisdiction where the acci- 
dents occur, especially in the absence of proof of financial respon- 
sibility and that in most instances, such proof to Mexican authorities 
means, at the very least, possession of a valid Mexican insurance 
policy with a recognized company. It was further pointed out that 
this interpretation is so strict that possession of a valid United 
States insurance policy, for instance, is practically useless and that 
in view of procedures for handling claims in Mexico, most United 
States companies no longer write such policies, Finally, it was 


stated that an official of the United States Embassy reported that 
such insurance is desirable from the standpoint of international rela- 


tions and for prompt settlement of claims according to the law and 
custom of the host country. 


In addition, it was pointed out that under Iranian laws, a Govern- 
ment vehicle is not considered as an American Government car but 
as a private personal vehicle, the driver being responsible and liable 
for any accident, and that the Italian Foreign Office has requested 
that all official United States Government-owned cars and cars 
owned by embassy personnel carry a minimum of $25,000 third-party 
liability. 

It is stated that in these and many other instances the employees 
of the Department of Agriculture are compelled to obtain insurance 
at their expense on Government vehicles used by them on official 
business only; that without such insurance the programs of the De- 
partment would be hampered; and that since the provisions of the 
Federal Tort Claims Act are inapplicable to claims arising in foreign 
countries, 28 U.S.C. 2680(k), employees would be forced to bear the 
full impact of judgments in accident cases arising out of the per- 
formance of official duties. 

Section 3(a) of the act of August 1, 1956, 70 Stat. 890, 5 U.S.C. 
170h(a), provides that: 

The Secretary of State is authorized to obtain insurance on official motor 
vehicles operated by the Department of State in foreign countries, and pay 
the expenses incident thereto. 

And the Department of Agriculture and Farm Credit Administra- 
tion Appropriation Act, 1958, 71 Stat. 329, provides under the head- 
ing “Foreign Agricultural Service :” 

For necessary expenses for the Foreign Agricultural Service * * * Provided 
further, That provisions of the Act of August 1, 1956 (70 Stat. 890-892), and 
provisions of a similar nature in appropriation Acts of the Department of 
State for the current and subsequent fiscal years which facilitate the work 
of the Foreign Service shall be applicable to funds available to the Foreign 
Agricultural Service. 

Although the quoted proviso was not carried forward in the ap- 
propriation act for fiscal year 1959, there is no question that it is 
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permanent legislation. See page 2210 of the Hearings before the 
Subcommittee of the Committee on Appropriations, House of Repre- 
sentatives, on Department of Agriculture Appropriations for 1959. 

Accordingly, it is clear, with respect to activities of the Foreign 
Agricultural Service, that appropriations of that Service are avail- 
able for the purchase of insurance coverage for its vehicles located 
in foreign countries. 

However, concerning vehicles of the Agricultural Research Service 
in foreign countries, which vehicles are not covered by the above 
authority, it is the settled policy of the United States, as recognized 


in reference letter, to assume its own risks of loss. Hence, appropri- 
ated moneys of the United States generally are not available, in the 
absence of specific statutory authorization, for payment of insurance 
premiums. See 13 Comp. Dec. 779; 4 Comp. Gen. 690; 17 éd. 419; 
19 id. 211; éd. 798; 21 td. 928. It is pointed out in reference letter, 
however, that the general policy of the Government assuming its 
own risk of loss appears to be based on monetary considerations in 
volving situations in the United States. Therefore, in the absence 
of any specific statutory prohibition against payment of insurance 
premiums, where factors other than monetary considerations are in- 
volved, such as related above, question is raised as to whether other 
appropriated funds of the Department of Agriculture may be ex- 
pended for insurance in any foreign country in which the State 
Department provides insurance on its own vehicles or otherwise 
declares that such insurance is necessary. It is further pointed out 
that risks in those cases go beyond loss or damage to Government 
property and affect the efficient administration of departmental pro- 
grams and the effectiveness of the mission in a particular country 
and that, moreover, there are serious risks involved for employees 
beyond monetary claims, such as confinement, imprisonment, and 
other penalty. 

The Congress has recognized that specific statutory authority is 
required to overcome the policy against the expenditure of appro- 
priated moneys for insurance. In Senate Report No. 1175, 84th 
Congress, 1st Session, the Committee on Foreign Relations reported 
with respect to section 3(a) of S. 2569—which ultimately was en- 
acted in amended form as section 3(a) of the act of August 1, 1956, 
70 Stat. 890—as follows: 

Laws in some foreign countries require that insurance be carried on all 
motor vehicles being operated in those countries. The above provision is 
necessary as the Comptroller General of the United States has consistently 
ruled that funds of a Government agency may not be expended, in the ab- 
sence of statutory authority to purchase insurance to cover the Government’s 
possible tort liability (19 Comp. Gen. 798). 


The above provision is necessary to save this Government from the em- 
barrassment of being unable to comply with local regulations. 
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The Committee on Foreign Affairs of the House of Representatives 
in Report No. 2508, 84th Congress, 2d Session, reported on section 
5(a) as it appears in the act as follows: 

Specific authority is required under a ruling of the Comptroller General 
(19 Comp. Gen. 798) which states that in the absence of statutory authority 
a Government agency may not use appropriated funds to cover a possible tort 
liability of the Government. 

Under this provision the Secretary [of State] may obtain insurance not 
only in those countries where required by law of the country but also in 
those countries where the policy of the foreign office or regulation of local 


authority make it desirable in the interests of the United States to comply 
with such policy or regulation. 


The authority to purchase insurance covering vehicles of agencies 
of your Department located in foreign countries was granted by the 
Congress only with respect to activities of the Foreign Agricultural 
Service. Moreover, the authority granted the Department of State 
and, by extension, the Foreign Agricultural Service in this regard 
was apparently based upon considerations similar to those recited 
above, and Congress has not included the Agricultural Research 
Service under such authority. The fact that Congress authorized 
the procurement of insurance by only one agency of your Depart- 
ment would indicate that other appropriated moneys of your Depart- 
ment are not available for the payment of insurance premiums. 

Accordingly, while we appreciate that conditions might exist 
which would make it advantageous for other agencies of your De- 
partment engaged in overseas activities to purchase such insurance, 
it must be held as a matter of law that there is no authority for the 
expenditure of appropriations of your Department—other than those 
for activities of the Foreign Agricultural Service—to purchase in- 
surance coverage for vehicles. Where the circumstances are such as 
we would require in the interests of the Government that insurance 
policies be procured, it would appear that justification of such need 
should be presented to the Congress and authorizing legislation 


sought. 


(B-140504] 


Contracts—All or None Bids—Construction of Word “May” 
as Mandatory Rather Than Permissive 


To construe the word “may” in a multiple item invitation which provides that 
bids will be made by individual items and specifies that “bids on the basis of an 
award in the aggregate may be rejected,” in a permissive sense to permit con- 
sideration of an “all or none” bid would nullify and render meaningless the re- 
quirement for consideration of bids by individual items only and, therefore, the 
word “may” must be construed as a word of command so that an “all or none” 
bid is a qualified bid which must be rejected as nonresponsive to the invita- 
tion; however, in view of the ambiguity, rejection of all bids and readvertise- 
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ment under an invitation which would leave no doubt as to the acceptability 
or nonacceptability of ‘‘all or none” bids would be in the best interests of the 
Government. 


To the Public Printer, U.S. Government Printing Office, August 27, 
1959: 

Reference is made to your letter of August 14, 1959, with en- 
closures, requesting our decision as to whether an award to The 
Whitaker Paper Company under invitation to bid dated July 22, 
1959, may be sustained in view of the protest against such award 
by the R. P. Andrews Paper Company. 

The invitation requested bids on five different items of paper; 
however, the protest involves only the bids received in response to 
items 1 and 2. Bids were opened on August 5, 1959, and six bidders 
responded to items 1 and 2 as follows: 


Item No.1 Item No. 2 


Price per Price per 

Pound Pound 
POE TN ID: a ine crests diessnsisicinterepincinleiicaai $0.1574 $0.1376 
Frank Parsons Paper Co., Inc. _------------ 0.1511 0.1361 
Walker Goulard Plehn Co., Inc. _.------_-- 0.1513 0.1213 
The Whitaker Paper Company ~----------- 0.1411 0.1259 
R. P. Andrews Paper Company ~----------- sith 0.1389 
Fitchburg Paper Company ~-------------- sini 0.1656 


The bids of Walker Goulard Plehn Company, Inc., and The 
Whitaker Paper Company included a statement that their bids were 
tendered on an “all or none” basis. The other four bidders did not 
bid on a combination or aggregate basis. Upon evaluation of the 
bids, the contracting officer determined that the total aggregate bid 
of Whitaker on items 1 and 2 was lower than all of the other bids 
received. Accordingly, that bidder was advised by telephone that 
award of items 1 and 2 would be made to them. However, no pur- 
chase order or any written notice confirming the oral notice of award 
has been issued to Whitaker presumably pending our decision in the 
matter. The protest of Andrews is directed to the fact that award 
is proposed to be made to the lowest aggregate bidder whereas the 
invitation provided that awards will be made by individual items. 

The invitation to bids incorporated all conditions and stipulations 
of the Paper Proposal dated June 22, 1959, to the extent they do not 
conflict with the requirements of the invitation. It was specifically 
provided in the invitation that: 


Awards will be made by individual items. Bids on the basis of an award 
in the aggregate may be rejected. 
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Paragraph 10 of the Paper Proposal provides: 


10. LOTS SEPARATELY CONSIDERED.—Bidders may bid for one or 
more of the lots of paper, and each lot will be considered separately. Bids 
based on combination of lots will be rejected. 

It is noted that the only important difference between the above- 
quoted provisions is the use of the words “may” and “will” in the 
sentences relating to rejection of bids. You, therefore, conclude that 
the two provisions are in conflict so as to require application of the 
invitation provision in its permissive sense. In that connection, you 
advise that it was intended that aggregate bids may or may not be 
rejected and that a low “all or none” bid may be accepted in the best 
interests of the Government. 

We do not believe, however, that the two quoted provisions are 
clearly in conflict solely because the word “may” was used in the 
invitation instead of “will” with respect to the consideration of 
aggregate bids. On the contrary, the invitation provision must be 
construed as precluding the consideration of aggregate bids, and 
“all or none” basis 
as being qualified and nonresponsive to the invitation. The first 
sentence of the invitation provision requires, in mandatory language, 
that awards be mide by individual items. While the following sen- 
tence does not specify that aggregate bids will be rejected but that they 
may be rejected, we do not ascribe the usual permissive character to 
the word “may.” See 26 Words and Phrases 389, e¢ seg. Since the 
Government clearly advised all bidders that awards would be made 
by individual items only, it would be meaningless to ascribe a per- 
missive character to the word “may” in the sentence immediately 
following that directive so as to effectively thwart its purpose and 


requiring the rejection of bids submitted on an 


intent. Under such circumstances, the word “may” must be con- 
strued as a word of command to give it effect and meaning. See 
57 C.J.S. page 456, et seg.; 15 Comp. Gen. 510; B-73549, April 23, 
1948. Such being the case, those bids submitted on an “all or none” 
basis were qualified and should have been rejected as nonresponsive 
to the invitation. However, it is apparent that the invitation, stand- 
ing alone, was at least ambiguous and misleading as to the basis 
upon which award was to be made. In view thereof, we believe that 
it would be in the best interests of the Government to reject all bids 
and readvertise under specifications which would leave no doubt as 
to the acceptability or nonacceptability of “all or none” bids. 

The papers furnished with your letter are returned as requested. 
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[ B-139805 J 


Civilian Personnel—Sick Leave—Credit and Use at Begin- 
ning of Pay Period 


A departmental or agency policy which permits the crediting and using of sick 
leave at the beginning of the full biweekly pay period in which the leave is 
accrued is not prohibited under the Annual and Sick Leave Act of 1951, 5 U.S.C. 
2061 et seq.; however, in case employees are separated prior to completion of 
the full biweekly pay period, any unearned sick leave is for refund in accord- 
ance with section 30.206 of the Uniform Annual and Sick Leave Regulations. 


To the Secretary of Agriculture, September 2, 1959: 


On June 3, 1959, your Administrative Assistant Secretary requested 
our decision whether your Department may continue to follow the 
policy it has adopted of permitting employees—including new em- 
ployees—to be credited with sick leave at the beginning of the full 
biweekly pay period, and to use such sick leave during the pay period. 
The question has arisen because of our unpublished decision of June 
26, 1958, B-136235. 

Based upon the facts and administrative action there involved, and 
under section 204(a) of the Annual and Sick Leave Act of 1951, 65 
Stat. 681, 5 U.S.C. 2063(a), we held in B-136235 that since the 
statute provides officers and employees “shall be entitled to sick leave 
with pay, which shall accrue on the basis of one-half day for each full 
biweekly pay period,” a full biweekly pay period must be completed 
before the accrual may be credited and used by the employee. 

The Administrative Assistant Secretary points out that “It does 
not appear from the decision (B-136235, supra) that the agency there 
involved had adopted a policy of crediting sick leave in advance.” In 
that regard, the record in that case shows the sick leave in question was 
not credited to the employee’s account until completion of the full 
80-hour biweekly pay period. We held, in effect, that such action 
was consistent with section 204(a) of the leave act. The conclusion 
reached therein was on the factual situation there present and was 
not intended to answer the question now before us. 

We understand that the Administrative Regulations, Department 
of Agriculture, 7 AR 501b, provide: 


All full time employees—permanent and temporary—except those exempt 
employees listed in 7 AR 499d will accrue sick leave from the time of employ- 
ment at the rate of 4 hours for each full pay period. Credit shall be given at 
the beginning of each pay period. 


6 GAO 9070.40, quoted in part in your Administrative Assistant 
Secretary’s letter, provides: 

9070.40 LEAVE ACCRUALS. In an agency where the leave policy precludes 
the use of “leave accrued during this reporting period” until earned, the leave 
accrual for the period is not posted on Stock Form 1130 or 1137 until the close 


of the pay period. In an agency where the leave policy permits the granting 
of leave before it is earned, the leave accrual is posted at the beginning of the 
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pay period, thus making available at any time during the period the balance 
brought forward, plus leave accrued during the period. If the leave policy 
permits crediting employees with leave for all of the leave year, such leave is 
added (at the beginning of the leave year) to any leave balances brought forward 
from the prior leave year, thus making the total available at any time during 
the year. 

The Administrative Assistant Secretary says that “We believe the 
practice of crediting and granting sick leave prior to accrual has been 
considered proper since 1936,” citing 15 Comp. Gen. 1058. That de- 
cision held at page 1063 (answer to question 6) that sick leave accru- 
ing during any month under the 1936 sick leave statute, 5 U.S.C. 30g, 
was available to the employee at any time on or after the first of 
the month in which the leave accrued. While the language of the 
current sick leave statute is somewhat different from that appearing 
in the 1936 act we do not consider that it need be regarded as pro- 
hibiting your department from continuing the policy of permitting 
employees to be credited with sick leave at the beginning of the full 
biweekly pay period and its use during the same pay period. In the 
event of separation prior to completion of the full biweekly pay 
period sick leave credited for that period and used would be for 
recovering in accordance with section 30.206 of the leave regulations 
promulgated by the Civil Service Commission. 

Concerning the last sentence in 6 GAO 9070.40, above, that pro- 
vision relates only to annual leave, which leave under section 203(h) 
of the 1951 leave act, 5 U.S.C. 2063(h), may be credited for the entire 
leave year as of the beginning of the leave year. Advance sick leave 
may be allowed, of course, in accordance with section 204(c) of the 
statute, 5 U.S.C. 2063(c). 


[ B-131700 J 


Military Personnel — Retired — Re-retirement — Inactive 
Service Credits 


The re-retirement concept as applied to retired members of the uniformed serv- 
ices by the Court of Claims in Bailey v. United States, 134 C. Cls. 471, Travis v. 
United States, 187 C. Cls. 148, and Seliga v. United States, 1387 C. Cls. 710, to 
permit additional retired pay rights based on inactive time on a retired list 
or in the Fleet Reserve under section 402(d) of the Career Compensation-Act 
of 1949, will be followed in similar cases involving re-retirements before October 
1, 1949—the effective date of the Career Compensation Act of 1949—where the 
members have elected to qualify for retired pay under section 411 of the 1949 
act. 37 Comp. Gen. 31, modified. 


To the Secretary of Defense, September 3, 1959: 


Reference is made to our decision to you dated July 17, 1957, B- 
131700, 37 Comp. Gen. 31, wherein we considered a series of questions 
involving the computation of retired pay of members of the uniformed 
services. In answering such questions we considered whether we 
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would follow the rule applied by the Court of Claims in the case of 
Travis v. United States, decided December 5, 1956, 137 C. Cls. 148, to 
the effect that a retired member released from a period of active duty 
performed subsequent to retirement is “re-retired” on the date of such 
release so as to acquire additional retired pay rights under section 
402(d) of the Career Compensation Act of 1949, 63 Stat. 818, 37 
U.S.C, 272. In the light of decisions which the Court of Claims has 
made since July 1957, and other developments since that time, a re- 
consideration of the position of this Office with respect to the court’s 
“re-retirement” concept seems indicated. 

In the case of Danielson v. United States, 121 C. Cls. 533, the plain- 
tiff, an officer who had military service prior to November 12, 1918, 
was retired for disability on July 31, 1935. He was recalled to active 
duty as a retired officer on July 17, 1941, and relieved from such duty 
on June 30, 1946. The court held that in the computation of his 
retired pay after the latter date, he was entitled to include for longev- 
ity credit his inactive retired time from August 1, 1935, to June 16, 
1941. This holding was on the theory that he was “re-retired” on 
June 30, 1946, and thus was an officer “hereafter retired” within the 
contemplation of the fourth paragraph of section 15 of the Pay Read- 
justment Act of 1942, 56 Stat. 368, 37 U.S.C. 115, and was entitled 
to 75 percent of his active-duty pay at the time of his “re-retirement,” 
which pay included longevity credit for inactive time on the retired 
list. The Career Compensation Act of 1949, 63 Stat. 802, 37 U.S.C. 
231 note, providing increased rates of active-duty pay effective Oc- 
tober 1, 1949, did not enter into the consideration of the Danielson 
case, 

In Bailey v. United States, 134 C. Cls. 471, and Travis v. United 
States, 187 C. Cls. 148, the court broadened the Danielson con- 
cept to include, in cases of retirement for disability and sub- 
sequent active duty, both prior to October 1, 1949, entitlement to 
longevity credit for inactive retired time in computations of retired 
pay on and after October 1, 1949, on the active-duty pay rates pre- 
scribed in the Career Compensation Act, the plaintiff in each case 
having elected to have his retired pay computed under method (A), 
section 411 of that act. In Seliga v. United States, 137 C. Cls. 710, 
the Danielson concept was further extended so as to include credit 
for inactive time in the Fleet Reserve in establishing the active-duty 
pay factor under a section 411(A) election to receive disability retired 
pay under the Career Compensation Act. 

In our decision to you, dated July 17, 1957, in answer to question 
1(a), we stated that we were following the Danielson case but were 
not following the 7'ravis case. On June 3, 1959, in Phelan v. United 
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States, C. Cls. No. 50-57, and in eight other cases decided the same 
day, the Court of Claims affirmed its holdings in the Bailey, Travis 
and Seliga cases. 

We have been advised by the Department of Justice that no further 
proceedings will be taken with respect to the decisions of the Court 
of Claims in the nine cases referred to in the above paragraph. In 
view of this information, and in the light of present circumstances, 
we have decided to follow the court’s holdings in the Bailey, Seliga, 
Travis and Phelan cases as precedents in settling claims and passing 
upon the legality of payments in similar cases involving “re-retire- 
ments” before October 1, 1949. As to the effect to be accorded a 
“re-retirement” after that date, that matter is now pending before 
the Court of Claims in the case of Whelan v. United States, C. Cls. 
No. 469-57. 

The decision of July 17, 1957, is modified accordingly. 


[ B-139623 J 


Civilian Personnel—Involuntary Sick Leave—Unjustified 
Suspensions—Back Pay 


The placing of an employee on sick leave, without his consent, during a period 
when the agency action for involuntary disability retirement was being con- 
sidered and rejected for failure to establish that the employee was not physically 
and mentally capable of performing his duties, and during a subsequent period 
when the agency disability-separation action under section 14 of the Veterans’ 
Preference Act of 1944 was being considered and rejected on the basis that the 
medical evidence did not support the separation, gives the employee who was 
willing and able to perform his duties the right, upon restoration to duty, to 
have both periods of sick leave regarded as an erroneous suspension and the 
salary received during the sick leave period regarded as back pay allowable 
under the act of August 24, 1912, as amended, 5 U.S.C. 652; therefore, recredit 
of the sick leave is proper. 

When a period of sick leave without the consent of the employee pending in- 
voluntary disability retirement or disability separation is determined to be a 
period of unjustified and unwarranted suspension, the employee who was in 
receipt of premium compensation on an annual basis under section 401(2) 
of the Federal Employees Pay Act of 1945, 5 U.S.C. 926(2), at the beginning of 
the sick leave period is entitled to have included in the back pay the premium 
pay he would have earned during the period of suspension. 


To the Secretary of the Treasury, September 3, 1959: 

On July 30, 1959, the Acting Secretary of the Treasury, requested 
our decision whether in the circumstances set forth below your agency 
can recredit an employee’s leave account with sick leave charged him 
for the period July 21, 1958, to April 13, 1959, and whether he may be 
paid 15 per centum premium pay from October 1, 1958, through April 
22, 1959, in accordance with the provisions of section 401(2) of the 
Federal Employees Pay Act of 1945, as amended, 5 U.S.C. 926. 


The Acting Secretary of the Treasury says that the conduct of an 
employee in the performance of his duties on May 21, 1958, resulted 
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in a decision by the Internal Revenue Service to have him subjected 
to a medical examination to determine his fitness for continued assign- 
ment as criminal investigator, GS-11, the duties of which involved 
the investigation, apprehension, and detention of violators of Federal 
liquor laws. After due consideration of the medical report and avail- 
able information the Revenue Service determined that the employee 
was not physically and mentally fit to perform the duties of a criminal 
investigator. Before initiating any action the agency discussed the 
matter with the employee and he indicated he did not want to apply 
for optional or disability retirement. The agency initiated action for 
involuntary disability retirement since there was no available position 
to which the employee could be reassigned. Acting in good faith on 
the basis of the medical advice available the employee was administra- 
tively placed on sick leave without his consent on July 21, 1958. 

The Medical Director of the Civil Service Commission informed 
the employee on August 6, 1958, that based on the evidence submitted 
by the Revenue Service, the Commission medical officers felt that he 
was totally disabled for useful and efficient service as a criminal in- 
vestigator and afforded him an opportunity to submit additional 
medical evidence if he was not in agreement with their decision. The 
employee replied by submitting further medical evidence. The Com- 
mission then ordered a medical examination of the employee at the 
U.S. Naval Hospital, Beaufort, South Carolina. On October 22, 
1958, the Retirement Division of the Commission informed the 
Revenue Service that the agency initiated application for disability 
retirement had been rejected because it had been determined that the 
employee was “not totally disabled within the meaning of the retire- 
ment law.” The Revenue Service then appealed that decision. On 
February 12, 1959, the Chairman of the Board of Appeals and Review, 
Civil Service Commission, denied the appeal and informed the 
Revenue Service that the employee’s file contains reports of two inde- 
pendent psychiatric examinations which do not disclose any disabili- 
ties of sufficient severity upon which to base a conclusion that the 
employee was totally disabled for useful and efficient service as a 
criminal investigator “within the meaning of the Retirement Act.” 

Although the employee was not considered to be totally disabled 
within the meaning of the retirement law, officials of the Revenue 
Service were of the opinion that his disabilities were such that he 
could not satisfactorily perform all the duties of the position of 
criminal investigator. On February 25, 1959, the Revenue Service is- 
sued the employee a notice of proposed separation under the provisions 
of section 14 of the Veterans’ Preference Act of 1944, 5 U.S.C. 863, 
and afforded the employee an opportunity to reply personally and in 
writing. After considering the employee’s written replies and his 
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oral reply and the reports of the medical examination conducted at 
the U.S. Naval Hospital, Beaufort, South Carolina, which had not 
previously been available to the Revenue Service, officials decided that 
the medical evidence did not support the proposed separation-dis- 
ability action. The employee was restored to duty on April 13, 1959, 
and remained in a limited duty status through April 22, 1959. Except 
for brief periods of court attendance in connection with the trial of 
cases he had investigated and periods of annual leave requested and 
granted to prevent forfeiture thereof, the employee was carried in a 
sick leave status without his consent from July 21, 1958 to April 13, 
1959. 

The following questions are submitted pertaining to the leave as- 
pects of the problem: 

1. Should the employee be recredited with sick leave for the period July 21, 
1958, through February 24, 1959? 

2. The Internal Revenue Service plans to recredit sick leave for the period 
February 25, 1959, the date the employee was issued a notice of proposed sepa- 
ration, to April 13, 1959, the date the employee was restored to duty, * * *. Is 
this action proper? 

There is nothing in the file to show that any of the doctors who 


examined the employee found that he was totally disabled to perform 


the duties assigned him. In fact, the employee was at various times 
during his sick leave called on to perform part of his duties by appear- 
ing in court as a Government witness and did perform such duties 
which would indicate that the employee was ready, willing, and able 


to work, The whole proceeding in this case from July 21, 1958, was 


based upon an administrative determination to separate the employee 


for disability and the decision of the Civil Service Commission on the 
disability retirement application found that the Revenue Service had 
not established that the employee was not physically and mentally 


capable of performing the duties of his position and the decision of the 


Revenue Service on the proposed separation-disability under the pro- 
visions of section 14 of the Veterans’ Preference Act of 1944, as 
amended, found that the medical evidence did not support the pro- 


posed separation. In the circumstances, the whole period of his 
claim, that is, from July 21, 1958, through April 13, 1959, is to be re- 


garded as a period of suspension which is compensable under section 
6 of the act of August 24, 1912, as amended by the act of June 10, 1948, 


5 U.S.C. 652. In other words, the placing of the employee on sick 


leave without his consent when he was willing and able to perform the 
duties of his position was erroneous, and the salary he received for 
such sick leave will be regarded as compensation allowable under the 
act of August 24, 1912,as amended. Therefore, the first two questions 


are answered in the affirmative, 
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The Acting Secretary also requests advice whether the Revenue 
Service may properly authorize payment to the employee of premium 
compensation under section 401(2) of the Federal Employees Pay Act 


of 1945, as amended, for the period October 1, 1958, through April 22, 
1959. It is stated that the review of 15 per centum premium pay 
determination required by section 25.271(6) of the Federal Employees 
Pay regulations are made at fiscal quarter intervals pursuant to 
Treasury Department and Internal Revenue Service regulations. The 
employee was authorized 15 per centum premium pay for each of the 
quarters from July 1955, when the Revenue Service began paying the 
15 per centum premium pay, through the quarter ending September 
30, 1958. The authorization of 15 per centum premium pay for the 
employee for the quarter beginning July 1, 1958, was made in the nor- 
mal manner on the basis of his performance of creditable overtime in 
the preceding 12 months, 


For the period beginning October 1, 1958, 15 per centum premium 


pay was not authorized for the employee. The discontinuance of 15 
per centum pay beginning October 1, 1958, and the decision not to 
authorize it in advance of the quarters beginning January 1, 1959, 


and April 1, 1959, resulted from the belief that the employee did not 


meet the mental and physical requirements for his position, and thus 


would not return to performance of duty requiring creditable over- 
time. At the time the employee was returned to duty on April 23, 
1959, he was authorized 15 per centum pay, since it was anticipated 


his duties would require the qualifying amount and frequency of 


irregular, unscheduled overtime work as he had performed prior to 
being placed on sick leave. 

Section 6(b) of the act of August 24, 1912, as amended by the act 
of June 10, 1948, 5 U.S.C. 652, grants compensation at the rate received 


on the date of the removal or suspension when an employee “is re- 


instated or restored to duty on the ground that such removal or sus- 
pension was unjustified or unwarranted.” Since the suspension is 
viewed to be unwarranted or unjustified, the employee’s compensation 


should be computed at the rate he was receiving on the date he was 


suspended including the premium pay he normally would have earned 


during the period of suspension. See 34 Comp. Gen. 382. 
The final question is answered in the affirmative, 


r B-140448 J 


Maritime Matters—Construction Differential Subsidies— 
Pacific Coast Preference—Foreign Yard Construction Cost 


The legislative history of the amendment to section 502(d) of the Merchant Ma- 
rine Act, 1936, 46 U.S.C, 1152(d), which limits the amount of the construction 
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differential subsidy which may be approved when a vessel is constructed in a 
Pacific coast shipyard to 50 percent of the cost of the vessel to the Federal Mari- 
time Board, indicates that the six percent Pacific coast differential in section 
502(d) should continue to apply even though the construction differential ex- 
ceeds 50 percent when computed on the basis of the Pacific coast bid but that 
then the Government would absorb, as construction differential subsidy, only 
one-half of that portion of the bid price which was in excess of a 50 percent 
construction differential by limiting the subsidy to a maximum of 50 percent 
of the Pacific coast cost. 

The authority granted to the Federal Maritime Board under section 502(b) of 
the Merchant Marine Act, 1936, 46 U.S.C. 1152(b), to negotiate for the con- 
struction of vessels when the construction differential exceeds 50 percent of 
the vessel cost, was a substitute for authority to build vessels in foreign ship- 
yards and does not apply to the Pacific coast preference differential provisions 
in section 502(d), 46 U.S.C. 1152(d), until such time as the low Pacific coast 
bid for the construction of Pacific coast vessels, which must be within six 
percent of the low Atlantic coast bid, exceeds 212 percent of the cost of building 
in a foreign shipyard. 


To the Federal Maritime Board, September 3, 1959: 


teference is made to a letter dated August 11, 1959, from Board 
Member Thomas E. Stakem advising that bids for the construction 
of two new cargo ships by Pacific Far East Lines, Inc., have been 
received and opened, and that the lowest responsive bid was sub- 
mitted by Bethlehem Sparrows Point Shipyard, Inc., an Atlantic 
coast shipyard, in an amount which will result in a construction dif- 
ferential of approximately 51 percent when computed under the pro- 
visions of section 502(b) of the Merchant Marine Act, 1936, as 
amended, 46 U.S.C. 1152 (b). However, since Pacific Far East Lines 
has its principal place of business on the Pacific coast and intends 
to operate the ships in foreign trade from ports on the Pacific coast, 
and since the second low responsible bid has been submitted by Bethle- 
hem Steel Company, a Pacific coast shipyard, in an amount which is 
within two percent of the low bid submitted by Bethlehem Sparrows 
Point Shipyard and will result in a construction differential of ap- 
proximately 53 percent, our opinion is requested as to whether the 
Board is required, under the provisions of section 502(d) of the 
Merchant Marine Act, 1936, as amended, 46 U.S.C. 1152(d), to ap- 
prove the Pacific coast bid submitted by Bethlehem Stee] Company, 
or whether the provisions of section 502(b), which permit negotia- 
tion when the construction differential exceeds 50 percent of the con- 
struction cost of the vessel, becomes applicable under these circum- 
stances, 

As originally enacted, section 502(d) provided in pertinent part 
as follows: 

(b) In case a construction subsidy is applied for under this title by an ap- 
plicant who has as his principal place of business a place on the Pacific coast 
of the United States * * * to aid in the construction or reconditioning of a 
vessel to be operated in foreign trade * * * from ports on the Pacific coast of 


the United States, and the amount of the bid of the shipbuilder on the Pacific 
coast who is the lowest responsible bidder on such coast for such construction 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 159 


or reconditioning does not exceed the amount of the bid of the shipbuilder on 
the Atlantic coast of the United States who is the lowest responsible bidder 
therefor by more than 6 percentum of the amount of the bid of such Atlantic 
coast shipbuilder, the Commission shall * * * approve such Pacific coast bid, 
and in such case no payment shall be made to aid in such construction or 
reconditioning unless the applicant accepts the bid of such Pacific coast ship- 
builder and agrees to designate and continue as the home port of the vessel 
to be constructed or reconditioned a port on the Pacific coast. 

The legislative history of this section makes it adequately clear 
that the intent and purpose of the section was to promote the develop- 
ment and operation of shipbuilding facilities on the Pacific coast, 
and that the 6 percent differential established by this section was 
intended to require a contract award to any Pacific coast shipbuilder 
who submitted a bid for the construction of vessels to be operated 
from Pacific coast ports in an amount which was not more than 6 
percent in excess of the lowest responsible Atlantic coast bid. More- 
over, under the original provisions of section 502(d), it was apparent 
that, so long as the amount of a Pacific coast bid was within 6 percent 
of the lowest responsible Atlantic coast bid and was in an amount 
which did not result in a construction differential in excess of 50 per- 
cent, the full cost of the difference between the Atlantic and Pacific 
coast bids could be absorbed by the Government as construction-differ- 
ential subsidy. It was not clear, however, whether the Government 
should continue to absorb the full cost of such difference where the 
Pacific coast bid resulted in a construction differential in excess of 
50 percent. The lack of expression of Congressional intent in such 
circumstances appears to have been one of the inadequacies of the 
act referred to by the Maritime Commission in its “Economic Survey 
of the American Merchant Marine,” which was conducted under the 
provisions of section 201 of the act and transmitted to the Congress 
on November 10, 1937. See page 68 of the above survey report, and 
pages 4 and 11 of Senate Report No. 1618, to accompany S. 3078, 75th 
Congress. As a result, the Commission recommended that section 
502(d) be amended by adding a sentence which would read as follows: 

Nothing in this section shall be construed as authorizing the Commission to 


approve a construction differential in excess of 50 per centum of the construction 
cost of the vessel paid by the Commission. 


The amendment was enacted without change by Public Law 705, 
75th Congress. 

Concerning the purpose and intent of this amendment, it is stated 
as follows at page 19 of House Report No. 2168, to accompany H.R. 
10315, 75th Congress : 

The proposed amendment clarifies the meaning of the section and makes it 
consistent with other provisions of Title V. At the present there is no specific 
limitation on the amount of construction-differential subsidy which may be 
awarded in cases where the vessel is built in a yard on the Pacific coast. The 


amendment makes it clear that the limit is 50 percent of the cost of the vessel 
to the Commission. 


551978 O- 61 = 13 
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The purpose and intent is further clarified at page 11 of Senate 
Report No. 1618, to accompany S. 3078, 75th Congress, as follows: 

The present section does not make it clear whether the Commission is limited 
to a differential of 50 percent in all cases or whether it can go above 50 percent 
by the 6 percent provided for Pacific coast ports. In line with the recommenda- 


tion of the Maritime Commission, the Committee believes that the differential 
should be limited to 50 percent, and the change is drawn to accomplish that 


purpose. - 

From the above, it is apparent that both the Maritime Commission, 
in proposing the amendment to section 502(d), and the Congress in 
enacting such amendment, were anticipating situations where Pacific 
coast bids for the construction of vessels to be operated from Pacific 
coast ports would be submitted in amounts which, while within 6 
per centum of the low Atlantic coast bid as contemplated by section 
502(d), would still result in a construction differential in excess of 50 
percent if such differential was computed on the amount of the Pacific 
coast bid. 

It is equally apparent that, when these circumstances occurred, the 6 
percent differential was intended to have continuing application, but 
the Government would then absorb, as construction-differential sub- 
sidy, only one-half of that portion of the bid price which was in excess 
of a 50 percent construction differential, by limiting the subsidy to a 
maximum of 50 percent of the Pacific coast cost. 

In view of the above, it is our opinion that the above amendment to 
section 502(d) operated both to indicate a congressional intention 
that section 502(d) should continue to apply even though the con- 
struction differential exceeded 50 per centum when computed on the 
basis of the Pacific coast bid, and to clarify the amount of construc- 
tion differential subsidy the Government would pay under that section 
where the amount of a Pacific coast bid resulted in a construction 
differential in excess of 50 percent. 

There remains for consideration the question of when, if ever, the 
negotiation authority which is contained in section 502(b) may be 
exercised in vessel construction to which the provisions of section 


502(d) are applicable. 
Section 502(b) provides in pertinent part as follows: 


* * * The construction differential approved by the Secretary shall not ex- 
ceed 3344 per centum of the construction cost of the vessel * * * except that in 
cases where the Commission possesses convincing evidence that the actual 
differential is greater than that percentage, the Commission may approve an 
allowance not to exceed 50 per centum of such cost * * *. Where the Com- 
mission finds that the construction differential exceeds 50 per centum of such 
cost, the Commission may negotiate and contract on behalf of the applicant to 
build such vessel in a domestic shipyard at a cost which will reduce the con- 
struction differential to 50 per centum or less. * * * 


The final sentence of section 502(b), as quoted above, was also added 
to the original act by Public Law 705, 75th Congress. However, this 
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amendment was in the form of a conferees’ substitute for a recom- 
mendation by the Maritime Commission that applicants for construc- 
tion differential subsidy be permitted to build in foreign shipyards 
“where the Commission finds that the construction differential exceeds 
50 per centum of such [the construction] cost.” Since there does not 
appear to be any recorded explanation of the factors which :nfluenced 
the conferees to substitute negotiation authority for the proposed 
authority to build foreign, or of the manner and circumstances in 
which the negotiation authority was intended to operate, we believe 
it is logical to assume that it was intended to operate in the same cir- 
cumstances under which the proposed authority to build foreign 
would have been applicable. 

The history of the proposal to authorize construction in foreign 
shipyards makes it clear that such proposal was intended to assure 
domestic shipyards protection from foreign competition as long as 
domestic construction costs did not exceed foreign construction costs 
by more than 100 percent, and to assure operators of United States 
flag vessels that they would be afforded the same construction parity 
with their foreign competitors if domestic construction costs exceeded 
100 percent of foreign construction costs that they were afforded by 
the provisions of Title V while the construction differential did not 
exceed that figure. See pages 64-65 of the Economic Survey of The 
American Merchant Marine; pages 19-22, Senate Hearings on S. 3078, 
75th Congress; pages 9-10, Senate Report No. 1618, to accompany S. 
3078, 75th Congress; and page 6472, Congressional Record, 75th 
Congress, 3d Session. We find no reference in such history to the 
provisions of section 502(d) or to the effect, if any, which the pro- 
posed authority to build foreign was intended to have upon the 6 
percent Pacific coast differential authorized by that section. How- 
ever, it is apparent that such authority was not intended to apply so 
long as an American shipyard was ready, willing, and able to con- 
struct a vessel at a price which was less than twice the foreign con- 
struction cost. Accordingly, we believe that where the low Atlantic 
coast bid on a vessel to be operated from Pacific ports was less than 
twice the foreign construction cost, and the low Pacific coast bid was 
within 6 percent of the Atlantic coast bid but more than twice the 
foreign construction cost, the authorization to build foreign would 
not have applied. To construe the proposal to authorize foreign con- 
struction under such circumstances would have resulted in foreign 
construction of Pacific coast vessels while Atlantic coast shipyards 
were willing to construct such vessels at prices less than twice the 
foreign cost, and would have deprived Pacific coast shipyards of the 
benefits and protection intended by the 6 percent differential in sec- 
tion 502(d). 
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In view thereof, it is our opinion that the proposed authority to 
build foreign “where the Commission finds that the construction 
differential exceeds 50 per centum of such cost” was not intended to 
nullify the 6 percent differential granted Pacific coast shipyards by 
section 502(d), and that the term “such cost” in the part of the pro- 
posal to build foreign quoted above did not refer to the amount of the 
Pacific coast bid where the provisions of section 502(d) applied. 
Thus, where the low Atlantic coast bid on a Pacific coast vessel would 
have resulted in a construction differential of 50 percent, and the low 
Pacific coast bid exceeded the Atlantic coast bid by exactly 6 percent, 
the authority to build foreign would not have applied, since such ap- 
plication would have deprived the Pacific coast shipyards of the pro- 
tection and benefits intended by section 502(d). Having so concluded, 
we can see no justification for holding that where, as in the instant 
case, the low Atlantic coast bid results in a construction differential 
of 51 percent, but the low Pacific coast bid is in an amount which is 
less than six percent higher than an amount which would result in a 
differential of 50 percent, the mere fact that the Atlantic coast bid 
exceeds the 50 percent limitation should operate to deprive the Pacific 
coast shipyard of a contract award to which it would otherwise have 
been entitled under section 502(d) if the Atlantic coast bid had re- 
sulted in one percent lower differential. 

As indicated above, the amendment to section 502(b) which added 
authority to negotiate “where the Commission finds that the construc- 
tion differential exceeds 50 per centum of such cost” was substituted 
by conferees of the two Houses of Congress for a proposal to author- 
ize foreign construction under the same circumstances, and in the 
absence of definite information to the contrary we must assume that 
the negotiation authority was a substitute for the proposed authority 
to build foreign, to be applied in the same circumstances. In view of 
our conclusions as set out above, it is therefore our opinion that the 
authority in section 502(b) to negotiate where the construction differ- 
ential exceeds 50 per centum does not apply where section 502(d) is 
also applicable until such time as the low Pacific coast bid exceeds 212 
percent of the foreign cost. 

Since receipt of your submission, we have been informally advised 
that the Pacific coast bid in this instance is under the limit indicated 
above. On the basis of that information it therefore appears that 
the bid is for acceptance and that negotiation is not permissible. 
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Bids—Modification—Telegraphic Items Not Bid Upon in 
Bid Submission 

A telegram from a bidder, received in a contracting office prior to the time 
scheduled for opening of bids, which quotes prices on items in addition to those 
bid upon in the formal bid submission is not a new or additional bid unau- 
thorized under the invitation but is a modification of the details of the formal 
bid document under the invitation which permits modification of bids by tele- 
graphie notice and, therefore, the bid and modification may be considered for 
award. 


To Forest V. Thompson, Department of the Navy, September 3, 
1959: 


Reference is made to your letter of August 20, 1959, with enclo- 
sures, requesting our decision as to the action which should be taken 
concerning the bid of the Petroleum-Trading and Transport Com- 
pany submitted in response to invitation for bids No. 59-164 issued on 
June 18, 1959. 

The invitation, which was opened on July 15, 1959, requested bids for 
furnishing various estimated quantities of grade JP-4 jet fuel to 
certain military installations, a portion of which is reserved as a set- 
aside for small business. Petroleum Trading submitted bids under 
items Nos. 129, 136, 142, 144, and 147. However, by telegram dated 
July 15, 1959, and received in the procurement office prior to the time 
set for the opening of bids, Petroleum Trading submitted bids on 
items Nos. 133, 143, and 145, and advised that “ALL OTHER 
ITEMS IN BID REMAIN THE SAME.” Of the three items bid 
upon by telegram, Petroleum Trading is low only on item No. 143 as 
to the first 5,000,000 gallon increment. The second low bidder on this 
increment is Cactus Petroleum, Inc., which is contending, in effect, 
that the telegram from Petroleum Trading is an additional bid, not an 
amendment of the original bid and, as such, may not be considered in 
the absence of a provision in the invitation authorizing telegraphic 
bids. In view thereof, you present two questions for our considera- 
tion. 

a. Is the telegram a modification of the bid received on the standard bid form 
from Petroleum Trading and Transport Company or is it an additional bid? 

b. If it is an additional bid and not a bid modification, can the Contracting 
Officer in this case waive the provision of the IFB that telegraphic bids will not 
be considered? 

The basis of Cactus’ contention is that the telegram was not a modi- 
fication “as a modification would have to be a change in price or quan- 
tity on the items already bid on.” 

Paragraph 2(a) of the Terms and Conditions of the invitation 
provides in part that: 
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* * * Telegraphic bids will not be considered unless authorized by the Invi- 
tation; however, bids may be modified by telegraphic notice provided such 
notice is received prior to the time set for the opening of the bids. [Italics 
supplied] 

We cannot agree that the telegram of July 15, 1959, quoting prices 
on items in addition to those already bid upon in the formal bid sub- 
mission, represented a new or additional bid rather than a modifica- 
tion permitted by paragraph 2(a), quoted above. It is our view that 
the formal bid submitted by Petroleum Trading consisted not only 
of the prices and quantities offered but also of the bidder’s binding 
commitment to adhere to all the terms and conditions of the invita- 
tion. We, therefore, regard the word “bid” as used in paragraph 
2(a) as having reference to the bid document itself as distinguished 
from the bid details (price, quantity, discount, delivery terms, etc.) 
included therein. Hence, we believe that the formal bid document 
may be modified prior to opening by telegraphic notice in any par- 
ticular even though it may represent quotations on items not thereto- 
fore bid upon, provided such modification is otherwise responsive to 
the invitation. Furthermore, it is clear that other bidders would not 
be prejudiced if the bid of Petroleum Trading as modified be con- 
sidered in making an award. We further believe that the best in- 
terests of the Government require that telegraphic bid modifications, 
such as here involved, be considered in determining the lowest re- 
sponsible bidder entitled to award. 

Accordingly, you are advised in answer to question “a” that the 
telegram from Petroleum Trading should be regarded as a modifica- 
tion of its bid and, as such, properly should be considered in making 
awards under the subject invitation. Hence, no answer to question 
“b” is required. 

The enclosures furnished with your letter are returned. 


[ B-140073 J 


Civilian Personnel—Travel Expenses—Credit Cards— 
Receipts 


Credit cards which evidence expenses incurred by Government employees in a 
travel status for goods or services—such as an invoice for the hire of an auto- 
mobile charged to the employee’s Diners’ Club membership—will be considered 
in the nature of a receipt in satisfaction of the receipt requirements in section 
11 of the Standardized Government Travel Regulations, even though the invoice 
detailing the expenses does not reflect cash payment, provided that under the 
credit arrangement the Government could not be held liable to the vendor or to 
the Diners’ Club in the event of nonpayment of the obligation by the employee- 
traveler. 


To Matilda Udoff, Department of Commerce, September 4, 1959: 


On June 30, your file reference 40.04, you submitted for advance 
decision a reclaim voucher for $103.87 in favor of Mr. Thomas O. 
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Twist, an employee of the Bureau, covering the authorized hire of 
an automobile while traveling on official business. 

Mr. Twist did not furnish a receipt showing that he had paid the 
cost, although an invoite of The Hertz Company showing the amount 
and basis of the charges and stamped “Diners’ Club” was furnished. 
You ask whether “bills charged to a traveler’s Diners’ Club member- 
ship account, or other similar accounts, may be considered as ‘a re- 
ceipted bill or other form of receipt’ as required in section 11.1e of the 
Standardized Government Travel Regulations in connection with the 
hire of special conveyances, or for any other expenses requiring 
receipts.” 

Section 11 of the regulations, so far as is pertinent here, is as follows: 

11.1 Receipts required.—Receipts for allowable cash expenditures in amounts 
in excess of $15, plus any applicable tax, when practicable to obtain them, will 


be required for: 
+ * « * * “ * 


(e) Hire of special conveyance such as livery, boat, automobile (not taxicabs 
locally), aircraft, ete. (See sec. 3.4.) Livery and other special transportation 
receipts must describe the service hired, the service rendered, and the rate of 
compensation by the day, hour, or other unit, as may have been agreed. If 
the subsistence of driver or team is included in the cost, that fact must be stated. 
A receipted bill or other form of receipt will be accepted, provided it is made 
out to show the period and service rendered, or articles purchased, and the unit 
price. 

The term “receipt” refers ordinarily to a written acknowledgment 
to the traveler that he has paid a certain sum of money as an expense 
of his travel. The receipt required by the regulations, in addition to 
establishing the fact of payment by the traveler, serves as evidence 
of the amount paid and—of prime importance—details the nature of 
the expense and the basis for the charges. When the traveler obtains 
goods or services on his personal credit either by direct arrangement 
with the vendor or, as here, through a Diners’ Club or similar credit 
card account, the invoice from the vendor detailing the nature and 
amount of the expenses naturally cannot reflect cash payment and, 
therefore, such an invoice normally would not qualify as a “receipt” 
in the strict sense of the word. 

However, recognizing that credit arrangements, particularly the 
credit card accounts available to travelers, now constitute a generally 
accepted method of doing business, we will regard evidence of a per- 
sonal obligation incurred by a traveler for allowable goods and serv- 
ices, such as the Hertz Company’s invoice here, as being in the nature 
of a “receipt” and as satisfying the requirements of section 11 of the 
travel regulations. 

It must appear also, from the nature of the transaction, as it does 
here, that the Government could not be held liable to the vendor 
or the Diners’ Club in the event of nonpayment of the obligation by 
the traveler. 
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Therefore, the voucher which, along with supporting papers, is 
returned herewith may be certified for payment if otherwise correct. 


[ B-140124 J 


Appropriations—Condemnation Proceedings—Conditions 
in Public Works Documents—Permanent Appropriations 
for Judgments 


While costs of a judgment against the United States in a condemnation proceed- 
ing instituted by the United States under 33 U.S.C. 593 incident to the 
Gulf Intracoastal Waterway project may not be paid from a public works 
appropriation for “projects authorized by law” in view of the specific condition 
in the Senate document detailing the Gulf project which provided that the 
United States should not bear any of the costs of land easements and rights- 
of-way, such judgment costs (interest) are for payment from the permanent 
appropriations for payment of judgments in 31 U.S.C. 724a. 


To E. J. Cook, Department of the Army, September 4, 1959: 


Reference is made to your letter dated June 12, 1959, requesting 
our advance decision as to whether you may properly disburse the 
sum of $31,099.21 as payment of a portion of the damages awarded 
to landowners in condemnation proceedings instituted by the United 
States under the circumstances related below. 

The condemnation awards involved arose out of proceedings ini- 
tiated, pursuant to the provisions of sections 593 and 594 of Title 33, 
United States Code, to obtain interests in certain lands for the Gulf 
Intracoastal Waterway, a work of river and harbor improvement. 
Section 593 authorizes the Secretary of the Army to cause condemna- 
tion proceedings to be instituted in the name of the United States 
where any state or state agency cannot obtain valid title to lands or 
interests therein for the purpose of conveying same to the United 
States free of cost in connection with works of river and harbor im- 
provement duly authorized by Congress; provided, all eapenses of 
such proceedings and any awards thereunder be paid by such state or 
state agency. The Secretary may require execution of a proper bond, 
before proceedings are commenced, to secure said payment. 

Section 594 gives the Secretary the right of immediate possession 
upon filing of a petition; provided, that certain and adequate pro- 
vision shall have been made to secure the payment of just compensa- 
tion to the parties entitled thereto. 

The Police Jury of Plaquemines Parish, a public agency in the 
State of Louisiana, was obligated to furnish free of cost to the United 
States certain interests in land necessary for a portion of the Intra- 
coastal Waterway. Apparently, because this agency was unable to 
obtain the required interests for conveyance to the United States, the 
Secretary of the Army caused condemnation proceedings to be insti- 


PEL ll ee 
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tuted in the name of the United States in accordance with the pro- 
visions of 33 U.S.C. 593. On February 5, 1952, the Government filed 
these proceedings and on February 7, 1952, an order of immediate 
possession was signed. As assurance that just compensation would 
be paid to the parties entitled thereto, the Police Jury deposited 
$100,000 into the registry of the court when the proceedings were 
filed and, on January 19, 1953, pursuant to a court order predicated 
upon 33 U.S.C. 594, posted a bond in the amount of $150,000 in addi- 
tion thereto. On March 10 and April 16, 1958, the Police Jury made 
additional deposits of $101,945.75 and $20,675, respectively. 

Final judgment was entered in the condemnation proceedings on 
September 12, 1958, condemning the interests in land required by the 
United States; entering awards compensating the owners therefor, 
including interest in the amount of $31,302.21; and fixing the fees of 
the commissioners who conducted the hearings in the condemnation 
proceedings at $21,500. As the sums on deposit in the registry of 
the court were insufficient to pay the interest and commissioners’ fees, 
the United States was ordered to cause to be deposited the sum of 
$52,802.21 to cover these items. The Police Jury of Plaquemines 
Parish refused to pay the $52,802.21 into court whereupon the United 
States moved to forfeit such portion of the $150,000 bond which had 
been posted as additional security. This motion was sustained. 

The Police Jury and the National Surety Corporation, surety on 
the bond, unsuccessfully resisted the motion to forfeit the bond and 
have appealed the court’s holding that the Police Jury of Plaquemines 
Parish is obligated to pay the deficiency of $52,599.21 (interest of 
$31,302.21 plus commissioners’ fees of $21,500 less $203 which was 
found remaining on deposit in the registry of the court after payment 
of all awards excluding interest). It may take considerable time be- 
fore the appeal is finally determined ; and meanwhile, the landowners 
have not been paid as provided by judgment. 

The Department of Justice has paid the $21,500 due the commis- 
sioners and, lacking authority to pay the $31,099.21 due the land- 
owners as interest on their awards, has requested the Chief of Engi- 
neers, Department of the Army, to make said sum available for 
immediate payment. 

Your doubt in the matter concerns the propriety of making im- 
mediate payment of the interest which the court ordered the United 
States to pay as against awaiting final decision on the appeal of the 
Police Jury of Plaquemines Parish and the National Surety Corpora- 
tion. You point out that the holding in Jn re Condemnations for 
Improvement of Rouge River, 266 F. 105, would appear to require 
that immediate payment by the United States be made and that the 
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Office of the Chief of Engineers and the Department of Justice are 


of the opinion that the Rouge River case is, in fact, authority for 
such payment. 

We agree that the United States is liable for payment of the just 
compensation awarded in these condemnation proceedings. As stated 
by the court in the Rouge River case: 


* * * by instituting such proceedings the government has pledged its faith, 
and has absolutely obligated itself, to make just compensation at the proper 
time; that is, upon the actual taking of the property sought, in the same manner, 


and to the same extent, as if it were proceeding without reference to the statute 
in question. 


However, it is a fundamental principle of our Government that 
“No money shall be drawn from the Treasury, but in Consequence of 


Appropriations made by Law.” Article 1, section 9, clause 7, Con- 
stitution of the United States. And section 3678 of the Revised 
Statutes, 31 U.S.C. 628, provides: 


Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the 


objects for which they are respectively made, and no others, 


The appropriation sought to be charged with the expense in ques- 
tion, symbol 96X3122 as shown on the voucher accompanying your 
request for decision, is contained in the Public Works Appropriation 
Act, 1959, 72 Stat. 1572. Under the heading “Construction General” 
the act provides: 


For the prosecution of river and harbor, flood control, shore protection, and 
related projects authorized by law. * * * 


The Gulf Intracoastal Waterway was authorized by the act of 
March 2, 1945, 59 Stat. 10, section 2 of which provides that: 


The following works of improvement are hereby adopted and authorized 
* * * and shall be prosecuted * * * in accordance with the plans in the respec- 
tive reports hereinafter designated and subject to the conditions set forth 
therein * * * 


. * . 2 o * 

Intracoastal Waterway in the vicinity of Algiers at New Orleans, Louisiana; 
Senate Document Numbered 188, Seventy-eighth Congress ; 

If the conditions set forth in Senate Document No. 188 are such as 
to preclude payment of the awards in question, it must be concluded 
that an appropriation made subject to those conditions is not avail- 
able for the payment. In this regard, a letter, on page one of said 
document, from the Chief of Engineers, United States Army, to the 
Chairman, Committee on Commerce, United States Senate, states in 
paragraph two: 

After full consideration of the report from the division engineer, the Board 
recommends modification of the existing project for the Gulf Intracoastal 
Waterway * * * subject to the condition that responsible local agencies fur- 
nish assurances satisfactory to the Secretary of War that they will (a) provide 


without cost to the United States all necessary lands, easements, rights-of-way, 
and spoil disposal areas for the new work and subsequent maintenance when 
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and as required, (b) bear the cost of maintenance and operation of all necessary 
bridges, and (c) hold and save the United States free from damages due to 
construction and maintenance of the improvement. [Italics supplied.) 


We cannot escape the conclusion, after careful review of Senate Doc- 
ument No. 188, that this project was proposed and authorized on the 
basis that the cost of all necessary lands and interests in land would 


not be borne by the United States. Since the appropriation sought 


to be charged is for “projects authorized by law” and authority for 


the project involved is based upon the plans as set forth in Senate 
Document No. 188 and subject to the conditions therein, it follows that 
said appropriation may not be held to embrace any expense of ob- 
taining land or interests in land in connection with the project. 


Accordingly, the voucher presented with your request for decision 
may not be paid and is returned. 


However, while the appropriation “For the prosecution of river and 
harbor, flood control, shore protection, and related projects” may not 
be used to pay the condemnation awards involved, it must be recog- 


nized that the United States is liable therefor and that a final judg- 
ment against the United States has been entered. Section 1 of the act 
of June 25, 1948, 62 Stat. 974, 28 U.S.C. 2414, provides that: 


Payment of final judgments rendered by a district court against the United 
States shall be made on settlements by the General Accounting Office. 

Whenever the Attorney General determines that no appeal shall be taken 
from a judgment against the United States or that no further review will be 


sought from a decision affirming the same, he shall so certify and the judgment 
shall be deemed final. 


And section 1302 of the act of July 27, 1956, 70 Stat. 694, 31 U.S.C. 
724a, provides in pertinent part as follows: 

There are appropriated, out of any money in the Treasury not otherwise 
appropriated, and out of the postal revenues, respectively, such sums as may 
on and after July 27, 1956 be necessary for the payment, not otherwise pro- 
vide [sic] for, as certified by the Comptroller General, of judgments (not in 
excess of $100,000 in any one case) rendered by the district courts and the 


Court of Claims against the United States which have become final, together 


with such interest and costs as may be specified in such judgments or otherwise 
authorized by law: * * * 


We have been advised by the Department of Justice that the judg- 
ment of September 12, 1958, by the United States District Court for 
the Eastern District of Louisiana, New Orleans Division, ordering the 
United States to cause to be deposited in the registry of the court the 
sum of $52,802.21 will not be appealed. That portion of the order 
representing commissioners’ fees in the amount of $21,500 having been 
deposited as stated above, the remaining portion, representing interest 
in the amount $31,302.21, is for settlement by this Office from the ap- 
propriation provided by 31 U.S.C. 724a, in accordance with the pro- 
visions of 28 U.S.C. 2414, it having been determined that appropria- 
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tions of the Corps of Engineers are not available for such purpose. 
Payment of $31,099.21 ($31,302.21 minus $208 already in the registry 
of the court) will be made accordingly. 


[ B-140056 J 


Military Personnel—Record Correction—Enlisted Person- 
nel—Quarters and Subsistence Allowances—Entitlement 
Without Orders 


The fact that an enlisted member of the uniformed services, whose records have 
been corrected under 10 U.S.C. 1552 to place him in an active duty status for 
a period when he was not in the service, could not have been issued contem- 
poraneous orders authorizing monetary allowances in lieu of quarters and 
subsistence in kind for the period does not afford a basis for denial of such 
allowances; therefore, since the member could not have been furnished quarters 
in kind during the period payment of a quarters allowance may be made and 
while he may not be considered in a separate rations status for the period when 
rations in kind could not legally have been furnished, the member is entitled 
to a daily subsistence allowance at the rate prescribed for enlisted members 
when raiions are not furnished. 


To the Secretary of the Army, September 8, 1959: 


Reference is made to FC USA Form O-1232, dated May 25, 1959, 
received from the Settlements Operations Branch, Finance Center, 
United States Army, Indianapolis 49, Indiana, transmitting to the 
Claims Division of this Office for settlement as a claim a voucher 
with supporting papers stated in favor of Lope D. Lugo, RA 6 674 
783, Company B, USATC Caribbean, Fort Buchanan, Puerto Rico, 
for monetary benefits resulting from the correction of his military 
records under authority of 10 U.S.C. 1552, The claim was forwarded 
here for settlement because of doubt as to the legality of payment of 
quarters and subsistence allowances, which it is stated, “are normally 
only payable when authorized by competent orders.” 

The correction of records statute (10 U.S.C. 1552) contemplates 
that payment of amounts found due pursuant to the correction of a 
military or naval record thereunder will be made, generally, by the 
Department concerned rather than on the basis of settlements issued 
by this Office. Hence, as stated in decision of July 30, 1952, 82 Comp. 
Gen. 61, 63, “in any case in which doubt exists as to the legality of a 
proposed payment, it would appear that such case should be sub- 
mitted here for advance decision rather than transmitted for settle- 
ment of a claim.” Compare 34 Comp. Gen. 7. Accordingly, the in- 
stant matter will be considered as a request for an advance decision. 

It appears that Lope D. Lugo reenlisted in the Regular Army on 
November 23, 1945, for a term of three years. He was discharged 

undesirably on September 1, 1948. In 1950, an honorable discharge 
certificate effective as of September 1, 1948, was issued to the soldier 
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pursuant to the approved findings and conclusions of the Army Dis- 
charge Review Board established under authority of section 301, act 
of June 22, 1944, 58 Stat. 286, 38 U.S.C. 693h. Thereafter, in General 
Accounting Office Certificate of Settlement No. 2100701, dated Jan- 
uary 21, 1953, there was certified due him the sum of $513, represent- 
ing “pay, subsistence allowance, and quarters allowance, for 60 days’ 
lump-sum terminal leave determined to be due by the Department of 
the Army, incident to service ending September 1, 1948, as master 
sergeant, United States Army, service No. RA 6, 674, 783. (Case 
1M-72698.)” 

The subject man again enlisted in the Regular Army on January 
16, 1950. On January 17, 1956, he reenlisted and it appears that he 
is currently serving in the latter enlistment period. His military 
records were corrected in 1958, under authority of 10 U.S.C. 1552, 
pursuant to Memorandum signed by the Assistant Secretary of the 
Army which is, in part, as follows: 


1. That all of the Department of the Army records of LOPE D. LUGO be 
corrected to show: 

a. that his honorable discharge on 1 September 1948 was, and is, void and of 
no force or effect : 

b. that he was honorably discharged on 22 November 1948 ; 

ce. that he was reenlisted in the grade of master sergeant on 23 November 
1948 ; 

d. that he was honorably discharged on 15 January 1950. 

2. That the Department of the Army issue to LOPE D. LUGO, a Certificate 
of Honorable Discharge from the Army of the United States, dated 22 November 
1948, in lieu of the honorable discharge, dated 1 September 1948, now held by 
him, and also a Certificate of Honorable Discharge from the Army of the United 
States, dated 15 January 1950. 

3. That the Department of the Army pay to LOPE D. LUGO, or other proper 
person or persons, all monies found to be due as a result of the foregoing cor- 
rection of record. 


The corrections which were made in his military records have the 
effect of placing the soldier in an active duty status during the period 
from September 2, 1948, to January 15, 1950, inclusive, and the voucher 
stated in his favor includes a money allowance for quarters and a 
subsistence allowance (separate rations) for the entire period. It is 
stated that payment of the quarters and subsistence (separate rations) 
allowances is deemed of doubtful legality, since normally the payment 
of such allowances must be authorized in orders issued contemporane- 
ously by competent authority. Such orders are, understandably, lack- 
ing in the circumstances of this case. 

Section 10 of the Pay Readjustment Act of 1942, 56 Stat. 363, 37 
U.S.C. 110, in pertinent part provided— 


To each enlisted man not furnished quarters or rations in kind there shall be 
granted, under such regulations as the President may prescribe, an allowance 
for quarters and subsistence, the value of which shall depend on the conditions 
under which the duty of the man is being performed, and shall not exceed $5 


per day. 
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Section 10 further provided that “* * * rations for enlisted men may 
be commuted as now authorized by law.” See, also, sections 301 and 
302 (relating to basic allowances for subsistence and quarters, re- 
spectively), Career Compensation Act of 1949, 63 Stat. 812, 37 U.S.C. 
252, which became effective October 1, 1949. Paragraph 9, Army 
Regulations 35-4520 (December 3, 1946, and January 28, 1949), pro- 
vided that “Enlisted personnel who are authorized by competent au- 
thority to mess separately are entitled to the commutation value of the 
ration * * *” and in paragraph 7, of the same regulations, it was 
provided that “Monetary allowances for quarters or subsistence may 
not be paid in the absence of an authorization for such payment, issued 
contemporaneously, after determination that messing facilities or 
quarters are not available.” 

The requirement of a contemporaneous authorization as prescribed 
in paragraph 7, Army Regulations 35-4520, reflects the long and well- 
established rule stated in the decision of August 23, 1928, 8 Comp. 
Gen. 82. That rule is based on the view that the law “* * * does 
not authorize payment of the allowances when in fact subsistence and 
quarters are available and can be furnished in kind.” It was further 
stated in the decision of August 23, 1928, that— 


The very nature of the enlisted man’s status requires that he be fed and 
quartered, and it is the universal custom in all military forces to provide for 
their subsistence and shelter. The enlisted man’s norma! situation therefore 
secures for him food and shelter, and the determination by the military or naval 
authorities that in a given case rations or quarters were available is, and, from 
the very nature of the situation normally must be, final and conclusive. The 
finality of the finding by the service concerned in such a situation makes possible 
the formulation of a simple rule for application in the settlement of accounts or 
claims, which is, that in no case may the allowance for subsistence or quarters 
be paid, unless the payment is authorized by the service in accord with regula- 
tions and contemporaneously with the period covered. 

In view of the correction made in Lugo’s military records under 
authority of the provisions of 10 U.S.C. 1552, he is required to be 
considered as having been in the active military service during the 
period from September 2, 1948, to January 15, 1950, inclusive, and, 
therefore, he is entitled to the active-duty pay and allowances, includ- 
ing quarters and subsistence allowances, pertaining to that status. 

It is obvious that Government quarters or messing facilities were 
not in fact furnished or available to Lugo during the period stated, 
and it seems equally obvious that, in the circumstances, no contempo- 
raneous orders were issued authorizing the payment to him of such 
allowances. In the situation thus presented, denial of quarters and 
subsistence allowances due to the lack of contemporaneous orders 
would seem to be inconsistent with the purposes of the correction 
of records statute—“To correct an error or remove an injustice”— 
under which Lugo’s military record was corrected thereby placing 


him in an active duty status during the period September 2, 1948, to 


4 
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January 15, 1950, inclusive. Furthermore, since neither Government 
quarters nor messing facilities legally could have been furnished in 
kind (even if Lugo had made application therefor) during the period 
involved, the rule stated in the decision of August 23, 1928, properly 
is not for application. Accordingly, the claimant, Lope D. Lugo is 
entitled to a quarters allowance in his own right. Since, as above 
stated, he could not legally have been furnished with any rations in 
kind during the period September 2, 1948, to January 15, 1950, no 
proper basis is perceived to consider him as in a “separate rations” 
status during such period. Hence, it is our view that he is entitled 
also to a daily subsistence allowance at the rate prescribed by law for 
an enlisted person when rations in kind are not furnished. 

The voucher stated in favor of Lope D. Lugo includes a lump-sum 
leave settlement in the total amount of $513, covering 60 days’ active 
duty pay, quarters and rations as of November 22, 1948 (the “cor- 
rected” date of his discharge), payable pursuant to the provisions of 
the Armed Forces Leave Act of 1946, as amended, 37 U.S.C, 31a-39. 
However, as previously pointed out, the amount of $513 was certified 
due the claimant in General Accounting Office Certificate of Settle- 
ment No. 2100701, dated January 21, 1953, representing a lump-sum 
leave settlement therein found due him as of September 1,1948. Since 
the claimant has received payment of a lump-sum leave settlement in 
the total amount to which he is entitled, the credit items totaling 
$513 for lump-sum leave should be deleted from the voucher. 

The claimant is credited on the voucher with pay as a master 
sergeant with over 14 years’ service at the rate of $242.55 per month 
for the period October 1, 1949, to January 15, 1950, inclusive, in the 
total amount of $848.03. The correct amount for this item appears 
to be $848.93. Also, the claimant is credited with the sum of $225.16, 
representing difference in the pay of a master sergeant with over 18 
years’ service ($304.20 per month) and with over 22 years’ service 
($319.80 per month) for the period April 30, 1956, to July 13, 1957, 
inclusive. The correct computation for this item appears to be 
$225.68. 

If the submitted voucher, returned herewith with supporting papers, 
is amended to provide for payment on the basis indicated above, pay- 
ment thereon is authorized, if otherwise correct. 


[ B-140481 J 


Contracts—Bidders’ Qualifications—Experience—Subcon- 
tractors 


A low bidder who does not have the requisite previous experience specified in 
the invitation but who proposes to use experienced subcontractors—although 
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he has never participated with the subcontractors in any work—does not qualify 
as a competent bidder to whom the Government is required to look for full 
responsibility and satisfactory performance. 

To construe a bidder’s competency requirement in an invitation which specifies 
that contracts will be limited to bidders who have “either with their own 
organization or through the subcontractor” met certain experience requirements 
to permit a bidder with no previous experience to qualify as a competent bidder 
by proposing to use experienced subcontractors would be tantamount to trans- 
ferring the responsibility for satisfactory performance to the subcontractor. 
The determination of whether experience qualifications required of prospective 
bidders under invitation is restrictive of competition depends on the needs of 
the procuring agency and, in the absence of evidence that the requirements are 
unnecessary to meet the agency’s needs or to protect the interests of the United 
States, the administrative determination to require experience will not be 
questioned. 

When there is reason to doubt a low bidder’s lack of responsibility based on 
official opinion concerning his qualification to perform satisfactorily, even 
though the bidder fails to meet the detailed experience requirements in the invi- 
tation, the rejection of the low bid and award to another bidder should be sup- 
ported by a specific factual determination that the low bidder was not a 
responsible bidder. 


To the Administrator, General Services Administration, September 


8, 1959: 


Your letter dated August 13, 1959, transmitted a copy of the speci- 
fications under which bids were requested for furnishing and in- 
stalling the elevator plant in the United States Court House and Fed- 
eral Office Building at Phoenix, Arizona. You advise that the three 
bid. received on these specifications were opened on June 25, 1959, 
and were found to be as follows: 


POS TS VACN? COMO ivi ctcccctnecmciccncnennbsonennnnnt $259, 978. 60 
GEN TG ORROF SR isk hci eiitinthnwneanaes 262, 917. 00 
Westinghouse BWiecktic Corporates a nncnccnnnwnccccsesccnnsccss= 325, 291. 00 


Otis Elevator Company has protested against award to Phoenix 
Elevator Company on the ground that the latter company does not 
have the experience qualifications required by section 2-22 of the 
specifications, which reads as follows: 


2-22. COMPETENCY OF BIDDER.—Consideration for award of this con- 
tract will be limited to bidders who, on the date of the opening of bids, have 
either with their own organizations or through the Subcontractor they will 
use on this project met the following requiremeats : 

(a) The bidder must have had not less than three years experience in in- 
stalling and servicing elevators which meet the requirements of this specifica- 
tion in respect to control and operation. 

(b) The bidder must have installed the elevators in three separate buildings 
where the control and operation meet, and the loads and speeds meet or exceed, 
that required by this specification, all of which have been in successful opera- 
tion at least two years. These three installations must each include a minimum 
of four elevators operating together in a bank or group from a riser or common 
risers of landing push buttons, and the elevator controllers, group supervisory 
control system, selector, machines M.G. sets, used must be the product of same 
manufacturer or combination of manufacturers, which the bidder will use on 
this project if he is the successful bidder. A list of the three installations as 
required above shall be submitted upon request by the Service after the bids 
are opened. The list should include the name of the building owner or man- 
ager, the location and the name of the building. Failure to meet the foregoing 
experience requirements, or to submit the list of installations required, will be 
reason for disqualification. 
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This contract will not be awarded to any Cont: ictor who has established on 
former jobs, either Government, Municipal or Commercial, a record for unsatis- 
factory elevator installations, or has repeatedly failed to complete contracts 
awarded him within the contract time, or has not the requisite record of satis- 
factorily performing elevator installations of similar type and importance. 

From your letter and its enclosures it appears that the system 
covered by the specifications consists of a single bank of four gear- 
less electric elevators with Group Automatic Supervisory Controls, 
and that the low bidder, while engaged in the business of installing 
elevators for 26 years and considered generally to be both reliable and 
competent in that field, has been limited in his operations chiefly to 
the State of Arizona, and is unable to show, as required by section 
2-22, that he has made complete new installations of elevators in any 
buildings where the numbers, controls, and operation meet the require- 
ments of the present specifications. It is further understood that, be- 
cause of the comparative newness and intricacies of Group Automatic 
Supervisory Controls, only one concern in the United States other 
than Otis, Westinghouse, and Haughton has the qualifying experience 
necessary to meet the requirements of the quoted specification. For 
this reason it is contended that the specifications, if interpreted to 
require that the bidder must show prior installations which he him- 
self installed, is unduly restrictive. In the alternative, it is contended 
that the provisions of section 2-22 of the specifications may be satis- 
fied by showing that the subcontractors, who manufacture the elevator 
hoisting equipment and the control system and whom the bidder 
apparently intends to use to install such equipment, have previously 
installed, in a satisfactory manner, systems comparable to those re- 
quired by the specifications, even though the bidder itself did not 
participate in such‘installation. 

You therefore ask our opinion on the following questions: 

1. Does Phoenix qualify as a competent and qualifying bidder under 
Section 2-22 of the specifications ? 

2. Is Section 2-22 of the specifications restrictive ? 

3. If so restrictive, may we disregard Section 2-22 and award to 
the low bidder or must we revise and read vertise ? 

4. Is Section 2-21 of the recently revised specifications considered 
restrictive ? 

5. In light of our explanation concerning the difference between 
three bank or less and four bank or more installations, would you 
interpret the Veterans Administration competency requirements, 
which we understand were cleared with GAO, as permitting an award 
to Phoenix ? 

Consideration of the first question necessarily involves consideration 
of whether experience of the subcontractors proposed to be used by a 
bidder may be imputed to the bidder under section 2-22. The devel- 


551978 O- 61-14 








176 DECISIONS OF THE COMPTROLLER GENERAL [39 


opment of this section, as outlined in Appendices 1 through 3 enclosed 
with your letter, indicates that under previous “Competency of 
Bidder” requirements used by your agency on elevator installation 
all qualification requirements referred only to the bidder himself and 
no mention was made of the use, qualifications, or experience of sub- 
contractors. Presumably this was because full responsibility for sat- 
isfactory performance would be placed upon the prime contractor, 
and because satisfactory performance of prior contracts, whether 
accomplished solely by use of the prime contractor’s organization or 
with the aid of subcontractors, would be indicative of the prime con- 
tractor’s competency and responsibility. We are unable to interpret 
the phrases “either with their own organizations or through the Sub- 
contractor they will use on this project,” as it appears in the first 
paragraph of section 2-22 as presently constituted, as being a relax- 
ation of the former requirement. The justification for inclusion in 
an invitation for bids of any experience requirement designed to indi- 
cate a bidder’s competency to perform the contract must necessarily 
be based upon determining whether the bidder himself has the qualifi- 
cations required, and not upon a determination of. whether the bidder 
is capable of, or intends to, procure the services of a number of sub- 
contractors whose combined experience is sufficient to meet the experi- 
ence requirements set out in the invitation for bids. To hold otherwise 
in construing section 2-22 would permit a bidder with no previous 
elevator installation experience to qualify as competent simply by 
proposing to use experienced subcontractors. As indicated above, 
the Government looks to the responsibility and competency of its prime 
contractors. This must be determined in the first instance by the per- 
formance of the bidder’s own organization and only secondarily by 
the qualifications of subcontractors which the bidder proposes to use. 
This conclusion is supported by section 1-11 of the General Condi- 
tions of the invitation, which requires the prime contractor, with his 
own organization, to execute work equivalent to at least 12 percent 
of the contract price. Without considering the question of whether 
the subcontractors proposed to be used by Phoenix have or have not 
previously installed their respective hoisting and control equipment 
in combination in at least three systems, it is, therefore, our opinion 
that the failure of Phoenix to have previously made such installations, 
either with its own organization or by using the subcontractors now 
proposed, precludes that company from qualifying as a competent 
bidder. under section 2-22. Your first question must, therefore, be 
answered in the negative. 

Concerning your second question, a determination of whether speci- 
fications setting out specific qualifications required of bidders propos- 
ing to furnish services in a specialized field is restrictive depends upon 
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whether the best interests of the Government may reasonably be said 
to necessitate the imposition of such requirements. See 37 Comp. 
Gen. 196; 35 id. 161; 26 zd. 676; 20 id. 862, 865. Determinations with 
respect to types of experience, extent of such experience, and the 
method of proving experience are, in the first instance, solely within 
the province of the procuring agency, and in the absence of convincing 
evidence that the requirements imposed by a procuring agency in this 
area are clearly unnecessary to meet an agency’s needs and adequately 
protect the interests of the Government, or are so restrictive as to 
limit competition to the extent that the Government is deprived of 
the benefits of competitive bidding, this Office is not inclined to substi- 
tute its judgment for that of the procuring agency. 

In this connection, we note that exhibit No. 9 enclosed with your 
letter sets out a statement of opinion by the Assistant Chief, Design 
and Construction Division, Public Buildings Service, San Francisco, 
California, to the effect that the experience of that office with the 
Phoenix Elevator Company has been that they are highly competent 
and responsible elevator constructors, and that office has no doubt 
but that they could make a satisfactory installation. 

It appears to be your position, however, that the qualification of 
the low bidder must be determined on the basis of his conformity to 
the requirements of the invitation without other or further consid- 
eration of his actual capabilities and competency. 

While we have, as above indicated, approved the prescription by 
bid invitation of this type of experience qualification of bidders, and 
sustained the rejection of bids from bidders not meeting the qualifica- 
tions prescribed, we believe that it may be stated as a general propo- 
sition that in the cases dealt with in our prior decisions the record as 
a whole would have reasonably supported a determination that the 
rejected bidder was not in fact a responsible bidder. In the face of 
the statement of the Assistant Chief of Design and Construction of 
the cognizant field office, and the absence of any contrary ruling by 
higher authority, we cannot make the same statement on the record 
here before us. 

The pertinent statutory provision for application is that “Award 
shall be made * * * to that responsible bidder whose bid, conforming 
to the invitation for bids, will be most advantageous to the Govern- 
ment, price and other factors considered.” (Section 303, Federal 
Property and Administrative Services Act of 1949, 41 U.S.C. 253.) 

Under similar State statutes requiring awards to the lowest respon- 
sible bidder, it is held that responsibility is a question of fact, and that 
rejection of the lowest bidder on the ground of lack of responsibility 
must be based upon a full and honest investigation of the qualifica- 
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tions of the bidder (Pearlman v. City of Pittsburgh, 304 Pa. 24, 155 
A. 118) ; or supported by a finding that the bidder was so lacking in 
the experience, financial ability, machinery and facilities necessary to 
perform the contract as to justify a belief upon the part of fair- 
minded and reasonable men that he would not be able to perform the 
contract (Sillita v. Cedar Grove Township, 133 N.J.L. 41, 42 A. 2d 
383); and that specifications requiring bidders to have certain quali- 
fications which gave undue competitive advantage to one prospec- 
tive bidder and were not reasonably related to the purpose of the con- 
tract were illegal and could not result in a valid contract (Waszen v. 
Atlantic City, (N.J.) 63 A. 2d 255). 

Recognizing the desirability, both from the standpoint of adminis- 
trative convenience and from that of prospective bidders who may 
be saved useless expense and effort, of including in invitations for 
bids some notice to bidders of minimum standards to be applied in 
determining the qualifications of bidders, we feel nevertheless that the 
statement of such qualifications should not be considered as having 
the effect of transforming the purely factual question of responsibility 
into a legal question of conformity to the invitation. 

When, as in the present case, there appears to be reasonable ground 
for doubt as to a low bidder’s lack of responsibility, even though the 
bidder may fail to meet some of the qualifications prescribed by the 


invitation, we believe that rejection of the low bid and award to any 


other bidder should be supported by a specific determination, based 
upon consideration of the qualifications of the particular bidder, that 
the low bidder was not a “responsible” bidder within the meaning of 
the statute. If such a determination cannot be made, the qualifica- 


tions prescribed by the invitation must be regarded as unreasonably 


restrictive. In that event, it would appear that the invitation should 


be canceled and the procurement readvertised under proper speci- 
fication requirements. 


[ B-137384 J 


Military Personnel—Record Correction—Recital of Exist- 
ing Facts v. Correction—Ten-Year Statute of Limitations 


The correction of records of a retired military officer to show the actual number 
of years of active and inactive service creditable for retired pay purposes in 
an attempt to avoid the application of ten-year statute of limitations on claims 
cognizable by the General Accounting Office, 31 U.S.C. 71a, so that the officer 
may be paid increased retired pay for a period more than ten years prior to 
the submission of his claim, is merely an affirmation of the facts as they already 
exist in the officer’s military record rather than correction of a factual situa- 
tion and, therefore, such a record correction is not final and conclusive under 
10 U.S.C. 1552 and the officer’s claim for increased retired pay for a period more 
than ten years prior to the submission of the claim is for disallowance. 
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To J. L. Whipple, Department of the Army, September 11, 1959: 


Reference is made to your undated letter forwarded here by the 
Office of the Chief of Finance on July 21, 1959, requesting decision 
as to whether you are authorized to pay an enclosed voucher in favor 
of Captain Victor L. Oleson, United States Army, retired, in the 
amount of $1,288.44, representing increased retired pay apparently 
for the period February 24, 1943, to August 27, 1948. The submis- 
sion has been allotted D.O. Number 437 by the Department of De- 
fense Military Pay and Allowance Committee. 

It appears that Captain Oleson, who had military service prior to 
November 12, 1918, was retired for disability on September 30, 1934; 
and that he was recalled to active duty on June 30, 1941, and served 
on such duty until February 23, 1943. His service at time of retire- 
ment plus active duty subsequent to retirement totaled more than 21 
years. He was paid retired pay from February 24, 1943, at the rate 
of 75 percent of the active-duty pay of a captain with over 21 and less 
than 24 years’ service. 

In the case of Gordon v. United States, 134 C. Cls. 840, it was held 
that an officer who had been retired for disability and subsequently 
recalled to active duty was entitled, in the computation of his retired 
pay after relief from such active duty, to credit for inactive time be- 


tween date of retirement and date of recall to active duty. On Au- 


gust 28, 1958, Captain Oleson presented a claim to us (on the theory 
of the Gordon case for increased retired pay for the period August 
1, 1948, to July 31, 1952, at the rate of 75 percent of the active-duty 
pay of a captain with over 27 and less than 30 years’ service, such 
increase being the result of including more than six years time be- 


tween retirement and recall to active duty. Captain Oleson’s claim 


subsequently was amended to cover the period from August 1, 1948, 
to date of settlement. 

On November 24, 1958, under the theory of the Gordon case we al- 
lowed Captain Oleson’s claim for the period August 28, 1948, to Oc- 


tober 31, 1958, the portion from August 1 to 27, 1948, 31 U.S.C. 71a, 
being denied under authority of the act of October 9, 1940, 54 Stat. 


1061, which provides: 


That every claim or demand (except a claim or demand by any State, Territory, 
possession or the District of Columbia) against the United States cognizable by 
the General Accounting Office under section 305 of the Budget and Accounting 
Act of June 10, 1921 (42 Stat. 24), and the Act of April 10, 1928 (45 Stat. 413), 
shall be forever barred unless such claim, bearing the signature and address 
of the claimant or of an authorized agent or attorney, shall be received in said 
office within ten full years after the date such claim first accrued * * * 


The Department of the Army has paid Captain Oleson beginning 
November 1, 1958, on the basis of over 27 years’ service. 
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Section 1552 of Title 10, United States Code, provides in pertinent 
part that: 

(a) The Secretary of a military department, under procedures established by 
him and approved by the Secretary of Defense, and acting through boards of 
civilians of the executive part of that military department, may correct any 
military record of that department when he considers it necessary to correct 
an error or remove an injustice. * * * Except when procured by fraud, a 


correction under this section is final and conclusive on all officers of the 
United States. 


Captain Oleson’s military records purportedly have been “cor- 
rected” under the above provisions of law to show: 

a. that as of 24 February 1943 he was credited for longevity pay purposes 
with over 27 years of service as computed under the Pay Readjustment Act of 
1942 (Public Law 607, 77th Congress) ; and 

b. that the Department of the Army pay to VICTOR L. OLESON or other 
proper person, or persons, all money found to be due as a result of the fore- 
going correction of military records. 

Under the provisions of 10 U.S.C. 1552 the Secretary of the Depart- 
ment concerned is authorized to “correct” military records and it is 
our view that action under that section, if it is to give rise to a right to 
the payment of money, must, without exception, be a change of facts 
as set out in the original record, or an addition to, or a deletion of 
some of, such facts, such change, addition, or deletion being necessary 
to establish a proper basis to support the payment. An affirmation 
of facts already in a military record does not constitute a correction 
of that record and, hence, is not final and conclusive action under 
10 U.S.C. 1552. 

On February 24, 1943, Captain Oleson was credited with over 27 
years of service, active and inactive. He has been paid on that basis 
from August 28, 1948. The purported correction makes no change 
in the record upon which the officer’s right to retired pay depends. 

The correction board’s action in this case appears to be an attempt 
to avoid the operation of a statute of limitations by means of a recital 
of facts in the existing record. Such action is without legal signifi- 
cance. The authority of the Secretary concerned, acting through a 
correction board, is limited to the correction of factual situations and 
the right of the member involved to receive a payment of money from 
the Government depends on a proper application of pertinent statutes 
to the facts shown in the corrected record. 34 Comp. Gen. 7, 12; 38 id. 
208, 210. If the existing record states the actual facts and the pur- 
ported correction merely recites such facts, no additional rights can 
accrue as a result of such action. 

Captain Oleson’s claim for the period prior to August 28, 1948, 
was properly disallowed under the act of October 9, 1940, and that 
act still bars payment of his claim. 

Payment on the voucher, which is retained in this Office, is not 
authorized. 





s 
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Military Personnel—Retired Pay—lInactive Retired List 
Service—Warrant Officer Recalled to Active Duty 


Although an Army member who, after retirement as warrant officer with over 
25 years’ service on February 28, 1945, was recalled to active duty on November 
11, 1946, and released in rank of captain on June 30, 1949, is entitled to have 
inactive time on the retired list credited for longevity pay purposes while on 
active duty, the laws under which active duty pay is computed are distinct 
and separate from those under which retired pay is computed and pursuant to 
the laws under which the member is entitled to receive retired pay—section 
4a of the act of June 4, 1920, as amended, 10 U.S.C. 594—for the period prior 
to October 1, 1949—the effective date of the Career Compensation Act of 1949, 
and section 511 of the 1949 act for the subsequent period—there is no authority 
for the inclusion of inactive retired list service in computation of retired pay. 


To Conrad W. Weiser, September 11, 1959: 


Reference is made to your letter of April 20, 1959, requesting recon- 
sideration of our settlement of April 15, 1959, which disallowed your 
claim for increased retired pay believed to be due computed on the 
basis of over 30 years’ service rather than over 28 years’ service from 
July 1, 1949, to current date, as captain, Army of the United States, 
retired. 

The records show that you first enlisted in the Army on April 4, 
1919, and that you were retired on February 28, 1945, in the grade of 
warrant officer, junior grade, with 25 years, 8 months, and 4 days of 
service. You were recalled to active duty on November 11, 1946, and 
released from such active duty back to the retired rolls on June 30, 
1949, in the rank of captain, making total active service of 28 years, 
3 months, and 24 days. A report from the U.S. Army Finance Center, 
Retired Pay Division, dated March 2, 1959, shows that you received 


retired pay for the period July 1, 1949, to February 28, 1959, as 
follows: 





Period Rate due Rate paid Total paid 
BD, Te i I on cneciccteccccdacncencsccsesis $279. 13 $279. 13 $ 837.39 
Ee 2s, Sa, SUE « wnieceanacdosaucmnanibanennaniion 309. 23 309. 23 9, 586. 13 
EE By RENE Os SII atccndanchunscsucneunaamiaateae 321. 59 321. 60 11, 256. 00 
Pe" 1 OU eee 360. 36 360. 36 13, 693. 68 
FE 2, Be NEE By Sits nnccincdadendiintdamsanssentiinsas 381. 98 381. 98 3, 437. 82 
NR. sicnusnendstceiaiiihianininebidiniiupnelinnimicaeda tebe casaad tnadilbebaacnaie $38, 811.02 


The report further shows that the payment of your retired pay was 
based on pay rates in effect prior to October 1, 1949 (effective date of 
the Career Compensation Act of 1949, 63 Stat. 802), 37 U.S.C. 231 
note, at 70 percent of the active duty pay of captain with over 27 
years’ service for pay purposes from July 1, 1949, to September 30, 
1949, and 70 percent of the active duty pay of a captain with over 22 
years’ service for basic pay purposes based on pay rates which were 
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made effective October 1, 1949, by the 1949 pay act plus increases 
authorized by subsequent amendments to that act. After a captain 
has completed over 22 years of creditable service, no further increases 
in pay are authorized by the 1949 act for additional service. 

In the original submission of your claim to this Office, by letter 
dated February 4, 1959, you stated that upon your recall to active 
duty on November 11, 1946, the time spent on the retired list was 
credited to you for longevity pay purposes while you were on active 
duty and, therefore, you feel that such time on the retired list should 
also be included in the total years of service creditable to you for the 
purpose of computing your retired pay. Your claim was disallowed 
by our Claims Division primarily upon the basis that there appeared 
to be no law or authority which would allow you to count your in- 
active service on the retired list between the time of your retirement 
to the date of your recall to active duty, in the computation of your 
retired pay. 

It should be pointed out, at the outset, that the provisions of law 
under which you received credit for the period of inactive time while 
on the retired list in the computation of active duty pay are distinct 
and separate from those under which your retired pay is computed. 
The fact, therefore, that your inactive service on the retired list was 
credited to you for longevity pay purposes while you were on active 
duty has no bearing on the question of your entitlement to include 
such inactive service in the computation of your retired pay. Upon 
your recall to active duty such inactive service was creditable under 
the provisions of section 3A of the Pay Readjustment Act of 1942, 
56 Stat. 359, 37 U.S.C. 103 (1946 Ed.), as added by section 3 of the 
act of December 2, 1942, 56 Stat. 1037, 37 U.S.C. 108a (1946 Ed.). 
These provisions were amended by section 1 of the act of September 
7, 1944, 58 Stat. 729, 87 U.S.C. 103a (1946 Ed.), to read in part as 
follows: 

In computing the service for all pay purposes of persons paid under the pro- 
visions of section 1, 3, 8, or 9 of this Act, such persons, in addition to the time 
required to be credited by the section under which they are paid, shall be credited 
with full time for all periods during which they were enlisted or held commis- 
sions as officers or held appointments as warrant officers or Army field clerks 
or as commissioned warrant officers in any of the services mentioned in the title 
of this Act * * * [Italics supplied.] 

It is clear that you held an appointment as a warrant officer while 
on the retired list of the Army within the meaning of the above- 
quoted provision relating to active-duty pay so as to entitle you to 
count inactive time on such retired list in computing your active-duty 
pay after your recall to active duty on November 11, 1946. See 28 
Comp. Gen. 713 and 22 éd. 664. 

In determining your right to include the inactive time spent on 
the retired list—from March 1, 1945, to November 10, 1946—in com- 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 183 


puting your retired pay from July 1, 1949, to the current date, two 
separate periods must be considered—the period prior to the effective 
date of the Career Compensation Act of 1949 (October 1, 1949), and 
the period after such effective date. The records show that you were 
retired under section 4a, act of June 4, 1920, 41 Stat. 759, 10 U.S.C. 
482 (1946 Ed.) as amended by section 5, act of August 21, 1941, 55 
Stat. 653, 10 U.S.C. 594 (1946 Ed.). Those provisions were further 
amended by section 203(c), act of June 29, 1948, 62 Stat. 1085, 10 
U.S.C. 594. The latter act provides as follows: 

Warrant officers shall be entitled to retirement under the same conditions 
as commissioned officers: Provided, That hereafter warrant officers may, in 
the discretion of the Secretary of the Army or the Secretary of the Air Force, 
whichever may be concerned, be retired after twenty years of active service: 
Provided further, That a warrant officer retired after twenty years of active 
service shall receive retired pay at the rate of 2% per centum of the annual 
active duty base and longevity pay at the time of retirement multiplied by the 
number of years of service credited for longevity pay purposes and not to 
exceed 75 per centum of such annual, active duty base and longevity pay: Pro- 
vided further, That a fractional year of six months or more shall be considered 
a full year in computing the number of years’ service by which the rate of 
2% per centum is multiplied: And provided further, That any warrant officer 
heretofore or hereafter retired under any provision of law shall upon the com- 
pletion of thirty years service, to include the sum of his active service and his 
service on the retired list, be advanced on the retired list to the highest tem- 
porary officer, flight officer, or warrant officer grade satisfactorily held by him 
while serving on active duty as determined by the cognizant Secretary during 
the period September 9, 1940, to June 30, 1946, and shall receive retired pay at 
the rate prescribed by law computed on the basis of the base and longevity pay 
which he would receive if serving on active duty in such higher grade at the 
time of retirement: * * * [Italics supplied.] 

It appears from the record that your retired pay for the period 
July 1 to September 30, 1949, was computed at the rate of 70 percent 
(28 years, 3 months and 24 days=28 X214%=70%) of $398.75 (the 
active-duty pay of a captain with over 27 years’ service provided by 
the Pay Readjustment Act of 1942, 56 Stat. 359, as amended by sec- 
tion 4 of the act of June 29, 1946, 60 Stat. 345, 87 U.S.C. 101 (1946 
Ed.) ), which amounts to $279.13. Under the provisions of the act 
of June 29, 1948, quoted above, you were advanced to the rank of cap- 
tain on the retired list when you completed 30 years of service, includ- 
ing service on the retired list, and when subsequently released to 
inactive duty you were entitled to receive retired pay at the rate 
prescribed by law computed on the basis of the base and longevity 
pay which you would receive if serving on active duty in such higher 
grade (captain) at the time of retirement (February 28, 1945). 
Under the “rate prescribed by law,” referred to in the last proviso 
of the above provisions, you were entitled to have your retired pay 
computed on the basis of 214 per centum of the annual active duty 
base and longevity pay of a captain at the time of retirement multi- 
plied by the number of years of service credited for longevity pay 
purposes at that time increased by your active service after retirement 
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as authorized by section 15 of the Pay Readjustment Act of 1942, 56 
Stat. 367, 37 U.S.C. 115 (1946 Ed.). 

After the effective date of the Career Compensation Act of 1949 
(October 1, 1949), there can be no question but that retired list serv- 
ice could not be credited to you in order to increase the multiplier 
factor from over 28 years’ service to over 30 years’ service. Section 
511 of the Career Compensation Act of 1949, 63 Stat. 829, 87 U.S.C. 
311, provides in part as follows: 

On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability * * * 
shall be entitled to receive retired pay, retirement pay, retainer pay, or equiva- 
lent pay, in the amount whichever is the greater, computed by one of the follow- 
ing methods: (a) The monthly retired pay, retainer pay, or equivalent pay in 
the amount authorized for such members and former members by provisions of 
law in effect on the day immediately preceding the date of enactment of this 
Act, or (b) monthly retired pay, retirement pay, retainer pay, or equivalent 
pay equal to 2% per centum of the monthly basic pay of the highest federally 
recognized rank, grade, or rating, whether under a permanent or temporary 
appointment, satisfactorily held, by such member or former member, as deter- 
mined by the Secretary concerned, and which such member, former member, or 
person would be entitled to receive if serving on active duty in such rank, grade, 
or rating, multiplied by the number of years of active service creditable to 
him: * * * [Italics supplied.] 

It is clear that you were “heretofore retired for reasons other than 
for physical disability” and that your entitlement to retired pay, and 
the method by which it is to be computed, is governed by section 511 
of the act. Section 511 does not provide for an election between the 
two methods of computing retired pay authorized in that section. 
Under section 511 you were entitled to have your retired pay com- 
puted by one of the two methods which produced the greater amount 
of retired pay. After receiving retired pay computed by one method, 
if conditions changed in such a manner that your retired pay would 
increase by computing it under the other method, such recomputation 
was authorized and required under section 511 without any election 
on your part. 29 Comp. Gen. 404; 37 zd. 31. It is for noting that 
under method (b) of section 511 retired pay is to be computed on the 
basis of “21% per centum of the monthly basic pay * * * such member 
* * * would be entitled to receive if serving on active duty * * * 
multiplied by the number of years of active service creditable to him.” 
Method (b) clearly limits the number of years creditable in the com- 
position of the multiplier factor, to “the number of years of active 
service creditable to” a retired member. And under method (a) of 
section 511, you are entitled to receive retired pay “in the amount 
authorized for members and former members by provisions of law in 
effect on the day immediately preceding the date of the enactment of 
this Act.” On the day immediately preceding the enactment of the 
act your retired pay, as was pointed out above, was being properly 
computed without reference to retired list service. Neither method 
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(a) nor (b) of section 511, therefore, would authorize the inclusion of 
your inactive time on the retired list in the computation of your re- 
tired pay. Since the computation of your retired pay under method 
(b) of section 511 has given you a greater amount than you would 
have received under method (a) of that section, your retired pay 
appears to have been properly computed under that method since 
October 1, 1949. Your retired pay is still being computed under that 
method and there is no law or authority that this Office is cognizant 
of which would allow the inclusion of inactive retired list service in 
the computation of your retired pay. 

Accordingly, the settlement of April 15, 1959, is hereby sustained. 


[ B-140430 J 


Bids—Mistakes—Unit Price v. Extension Differences—Ob- 
vious Unit Price Error 


A bidder who, after a request for verification because the unusually low unit 
prices in a bid for a construction project did not agree with the extended 
price which was more in line with prices quoted by other bidders, alleges that 
the unit prices were correct but that the extended price should be reduced, 
thereby making his bid the lowest bid received, has placed himself in the posi- 
tion of having an opportunity for a second guess after bids are opened which 
would adversely affect the competitive bidding system and be prejudicial to 
other bidders, even though the invitation provides that in case of variation 
between the unit price and the extension the unit price would govern; 
therefore, denial of correction of the bid was proper. 

A bidder who submits a bid with unusually low unit prices which do not agree 
with the extended amounts, which are more in line with other bids and who 
on request for verification, alleges that the unit prices were correct but that 
the extended amounts should be reduced, thereby making his bid the low bid, 
may not be regarded as having submitted an unbalanced bid in view of the 
obvious error on the face of the bid; and, therefore, correction was properly 
denied. 


To Smith, Swift, Currie & McGhee, September 11, 1959: 


Reference is made to your letters of August 12 and 19, 1959, with 
enclosures, protesting on behalf of A. C. Samford, Inc., against the 
decision of the Chief, Corps of Engineers, in directing the award of 
a contract to the Five Boro Construction Corporation under invitation 
for bids No. ENG-09-133-59-59, dated May 1, 1959. 

The invitation requested bids under unit price schedule No. VI 
for the construction of Nike-Hercules Facilities at Turner Air Force 
Base Defense Area, Georgia. Bidders were advised that they must 
quote prices on all of the 124 items of work, and that in the case of 
a variation between the unit price and the extension, the unit price 
will govern. The two lowest of the nine bids received and opened 
on May 26, 1959, were those of Five Boro in the total amount of 
$1,868,605.68, and Samford in the total amount of $1,372,030. As 
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to the Samford bid on items 119 and 120, it appeared to the con- 
tracting officer that obvious error had been made. The bid as to items 
119, 120, and 121 was as follows: 





Five Boro’s bid on items 119 and 120 was $600 each, or a total of 
$1,200 for each type of gate specified. Other bids on these items 
ranged from $550 each to $652 each. At the request of the District 
Engineer, Samford was requested to verify its bid. Samford verified 
its $9.14 unit price, but advised that the extensions of $1,828 were 
erroneous and should be corrected to $18.28. If the unit price of 
$9.14 as extended to $18.28 for items 119 and 120 were regarded as 
acceptable, the total corrected bid of Samford in the amount of $1,- 
368,410.56 would have been lower than the bid of Five Boro. It is 
reported that the contracting officer originally recommended this 
correction on the basis of the invitation provision that unit prices 
govern, but subsequently recommended award to Five Boro rather 
than correction of the Samford bid extension. The determination to 
deny correction of the price extensions of items 119 and 120 was made 
by the Chief of Engineers after considering the protest of Five Boro 
against consideration of Samford’s bid if corrected. The basis of 
such denial is stated in 2d endorsement, dated June 17, 1959, from 
the Assistant Chief of Engineers for Military Construction to the 
Division Engineer, Atlanta, Georgia, as follows: 





1. Protest of Five Boro Construction Co. has been fully considered. The unit 
prices of $9.14 each submitted by A. C. Samford, Inc. for items 119 and 120 are 
so low as to be obviously erroneous and cannot be accepted as the intended bid. 
35 Comp. Gen. 33. Therefore there is no basis for altering the extended bid 
prices for these items. 

2. On the basis of the above the protest of Five Boro Construction Co. is 
valid. Accordingly the Samford bid should be considered without alteration 
of the extended prices for items 119 and 120. 


Contract No. DA-09-133-Eng-3687 was awarded to Five Boro on 
August 6, 1959, in the total estimated amount of $1,368,605.68. 

The circumstances appear analogous to those considered in our deci- 
sion reported at 35 Comp. Gen. 33, in that in both instances the unit 
prices were obviously in error (insofar as the cost of the items was 
concerned) and the total prices represented a reasonable figure for 
the items. In that decision we stated that: 


Obviously, in our opinion, bidders would not be competing upon a common 
basis if, after opening of the bids, the ostensible low bidder were placed in the 
favorable position of either being able to withdraw its bid, claim and obtain a 
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correction in its bid prices or insist upon the correctness of its bid prices with- 
out submitting conclusive evidence in support of its contention that its quota- 
tions of ridiculously low prices were as originally intended. 

Undoubtedly, if you had so desired, you could have maintained that your unit 
prices on subitems (b) and (c) of item 33 were incorrect, but that might not 
have been to the advantage of your company since it would not then have 
qualified as the low bidder. On the other hand, if the correction of your bid 
would not have resulted in making your total price exceed that of Cargo 
Packers, Inc., there is no reasonable assurance that a claim of error would 
not have been made with the request that the particular unit prices be cor- 
rected to show the amounts of $30 and $40 instead of the apparently incorrect 
prices of $0.80 and $0.40. The contracting officer has aptly described the choice 
which would be allowed to a bidder under such circumstances as affording the 
bidder “an opportunity for a second guess after bids were opened.” 

Any such choice would clearly operate as having an adverse effect upon the 
rights of the other bidders to compete on equal terms for the business of the 
rovernment and we cannot approve the violation of any such rights in any 
case solely by reason of a possible monetary advantage which the Government 
might obtain through the process of accepting a bid known to contain mistakes 
which, if corrected in accordance with the bidder’s true intention, would not be 
the lowest apparently correct bid received in response to the invitation for bids. 

You contend that such decision is not applicable in the instant 
matter since here there is an absence of two compelling situations 
which were present in the cited decision, that is, error established as 
a fact and prior inconsistent conduct. The latter situation, however, 
had no real bearing in the disposition of that case. Here, there can be 
ro doubt that either the unit or extended bid prices of Samford for 
items ‘119 and 120 were in error, and that not until after verification 
was the error explained and confirmed. While it is argued that the 
error was confined to the extended prices and that by the terms of 
the invitation itself the unit prices should govern, the contracting offi- 
cer would have been seriously remiss in his duty if he chose to ignore 
obvious gross errors in price extensions of extremely low unit prices. 

We can find no real distinction between the case discussed in 35 
Comp. Gen. 33 and the one here involved. The question inherent here, 
as there, is whether the competitive bidding system would be adversely 
affected by considering such extremely low unit prices in the absence 
of convincing evidence that the bid as submitted was as originally 
intended. In addition to the fact that the extended prices rather 
than the unit prices appear to be in line with the cost of the items in 
question, the evidence of record does not in our opinion satisfactorily 
establish that the bidder intended to quote such ridiculously low unit 
prices. In the circumstances, we must conclude that the bidder has 
placed itself, whether intentionally or not, in the position of having 
an opportunity for a second guess after bids were opened. 

You further rely upon our decision reported at 38 Comp. Gen. 572, 
where we did not object to an administrative determination that a par- 
ticular bidder may be regarded as an “eligible bidder” even though he 
submitted a nominal (less than cost) price for an additive in his bid 


for a Capehart housing project. There we held that while such bid- 
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ding resulted in an “unbalanced bid,” it was not improper under the 
circumstances. That decision went on to state that: 


It should be noted that the bidding situation under the subject invitation was 
essentially different from bidding under ordinary circumstances. Generally, 
when inviting prices for construction work, bidders are apprised only of the job 
epecifications. But here, in addition to that information, bidders were put on 
notice of a specific $13,000,000 limitation controlling the award and were sup 
plied with an itemized cost estimate of the project prepared by FHA. Consider- 
ing the matter against this background, and the further fact that Atlantic had 
teceived realistic bids from prospective subcontractors, it seems clear that At- 
lantic was aware of what the actual cost of the additive items might be, but that 
it intended to bid as it did to come within the $13,000,000 price limitation inclusive 
of additives 1 and 2. The invitation did not require the bidder to state its 
actual cost for the additive items, but only its bid price. From a review of the 
circumstances and after conducting an independent investigation of this matter, 
there is no reason apparent to us nor has any plausible reason been established 
to show that the purpose of bidding the $1,000 prices was to gain any advantage 
over other bidders) Rather it would appear that the objective gained by At- 
lantic by this method of bidding was a legitimate one, the award of the contract. 

We think this case clearly is distinguishable from 35 Comp. Gen. 33. In that 
case on the face of the bid there were discrepancies between unit prices and 
extended amounts and it was readily apparent that the bidder could have created 
those discrepancies intentionally in order to place himself in the position where 
he could take advantage of the unit prices and thereby make himself the low 
bidder should he find after opening that he was not low on the basis of his ex- 
tended total prices. However in this instance, there are no discrepancies on the 
face of Atlantic’s bid and, all factors considered, its bid prices cannot be said to 
be obviously erroneous or other than as intended. 


It is to be particularly noted that “unbalanced bids” are counte- 
nanced by the courts only where there exists no possibility of irregu- 
larity of such substantial nature as will operate to affect fair and 
competitive bidding. See Frank Stamato & Company v. City of New 
Brunswick, 90 A. 2d 34, 36, and the cases therein cited. It is obvious 
here in view of the error on the face of the bid that such a bid could 
not, under the rule stated above, be considered as an acceptable “un- 
balanced bid.” 

The other decisions of our Office cited in your letter of August 14, 
1959, in support of your position have been considered but we do not 
feel that they are applicable to the situation here involved. 

Accordingly, you are advised that no legal basis exists for disturb- 
ing the award made to the Five Boro Construction Corporation. 


[ B-139724 J 


Military Personnel—Transportation—Dislocation Allow- 
ance—Temporary Transfers for Humanitarian and Hard- 
ship Reasons—Subsequent Change of Station 


The transportation and dislocation allowance rights of Navy enlisted members 


who, after issuance of temporary duty orders transferring the members for 
humanitarian or hardship reasons to a new station, are subsequently assigned 
to permanent duty at the same location as the temporary duty point or at 
another station are for determination on the basis of the permanent duty orders 
so that the member’s entitlement to transportation of dependents and household 
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effects at Government expense is from place where the dependents and house- 
hold effects are located, upon receipt of the orders not to exceed the cost from 
the old to the new station, or, if the old permanent station is outside the United 
States, from the appropriate port of debarkation in the United States to the new 
station. 


To the Secretary of the Navy, September 14, 1959: 


Reference is made to letter of May 21, 1959, from the Assistant 
Secretary of the Navy, PDT&TAC Control No. 59-22, requesting 
an advance decision on certain questions relating to the entitlement 
of enlisted members of the Navy to transportation at Government 


expense of dependents and household effects, and a dislocation allow- 
ance, in the circumstances described in the letter as follows: 


In view of the recent revision authorized by the Chief of Naval Personnel in 
the attached instructions, pertaining to the transfer and special assignment 
of Navy enlisted personnel having humanitarian or hardship reasons, and because 
of your ruling in B-117577 of June 16, 1955, doubt exists as to entitlement to 
dependent travel allowances, dislocation allowance, and shipment of household 
effects when upon completion of the temporary duty here involved the member 
is then assigned to permanent duty at the same location as the temporary duty 
point or to duty at another location. For these reasons advance decision is 
requested on the questions posed on the following five cases, which are con- 
sidered fairly typical of those involved in transfers or assignments of this 
nature: 

Facts: Five enlisted members with dependents, on permanent duty at point 
“A” are transfered under the authority contained in BUPERS INSTRUCTION 
1306.24B of January 14, 1959 to point “B” for temporary duty for humanitarian 
reasons of approximately four months duration and upon completion thereof 
to be further assigned to permanent duty by competent authority. 

Case (1): Member No. 1 proceeds from A to B without dependents and is 
subsequently assigned to permanent duty at B. 

Question: If dependents complete travel from A to B and establish residence 
thereat after member is permanently assigned to permanent duty at B, is 
member entitled to dependent travel allowances from A to B and dislocation 
allowance? Is the member entitled to shipment of the temporary weight allow- 
ance of household goods from A to B and the permanent weight. allowance when 
subsequently assigned to permanent duty at B? 

Case (2): Same facts as Case (1)—except dependents travel concurrently 
with member from A to B. 

Question: Is No. 2 member entitled to dependent travel allowances from A 
to B and dislocation allowance when member is permanently assigned to duty 
at B? Is the member entitled to shipment of the temporary weight allowance 
of household goods from A to B and the permanent weight allowance when 
subsequently assigned to permanent duty at B? 

Case (3): Same facts as Case (2)—except member is ultimately assigned to 
duty at point C, a place at a distant point away from B. Dependents subse- 
quently travel from B and establish home at C after the assignment. 


Question: Is No. 3 member entitled to dependent travel allowances from A 
to C? If not entitled to dependent travel allowances from A to C, is member 
entitled to dependent travel allowances not to exceed from B to C? Does 
entitlement to dislocation allowance exist in either instance? Is the member 
entitled to the shipment of temporary weight allowance to B and the permanent 
weight allowance when subsequently assigned to point C? 

Case (4): Same facts as Case (3)—except dependents remain at B, rather 
than proceeding onward to C concurrently with member. 


Question: Is member No. 4 entitled to dependent travel allowances not to 


exceed from A to C? If not entitled to dependent travel not to exceed from A 
to O, is member entitled to dependent travel allowance not to exceed from B 
to O? Does entitlement to dislocation allowance exist in either instance? 
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Case (5): Same facts as Case (8)—except dependents do not travel concur- 
rently with member but subsequently travel from A to C after member is per- 
manently assigned to duty at the latter point. 

Question: Is member No. 5 entitled to dependent travel allowances from A 


to C and dislocation allowance? If not entitled to dependent travel from A 
to C, is he entitled to dependent travel not to exceed from B to C? 

Question: Since it has been consistently held by our office that when a member 
is transferred from outside the continental limits of the United States to a point 
in the United States for any reason that transportation of dependents at govern- 
ment expense is authorized at least to the port of debarkation within the United 
States and that entitlement to dislocation allowance may also exist incident to 
a transfer from outside CONUS to a hospital within the United States for 
treatment and further assignment—would the answers to Cases (1) through 
(5) be the same if point A was outside the United States and points B and C 
were within the United States? If not, what entitlement to dependent travel 
and dislocation allowances would exist in each case? 

Section 303(c) of the Career Compensation Act of 1949, 63 Stat. 
814, as amended, 37 U.S.C. 253(c), provides in part that under such 
conditions and limitations and for such ranks, grades, or ratings and 
to and from such locations as may be prescribed by the Secretaries 
concerned, members of the uniformed services “when ordered to make 
a change of permanent station” shall be entitled to transportation in 
kind for dependents, or to reimbursement therefor, or to a monetary 
allowance in lieu of such transportation in kind. It is further pro- 
vided that in connection with a change of station (whether temporary 
or permanent) members shall be entitled to transportation (including 
packing, crating, drayage, temporary storage and unpacking) of bag- 
gage and household effects, or reimbursement therefor, to and from 
such locations and within such weight allowances as may be prescribed 
by the Secretaries. It also authorizes payment of a dislocation allow- 
ance, under regulations approved by the Secretary concerned, to a 
member of the uniformed services whose dependents are authorized 
to move and actually do move in connection with his permanent 
change of station. 

Joint Travel Regulations issued pursuant to that authority provide 
in paragraph 7000 that, with certain stated exceptions, members of 
the uniformed services are entitled to transportation of dependents at 
Government expense upon a permanent change of station for travel 
performed from the old station to the new permanent station, or be- 
tween points otherwise authorized. Paragraph 9002 of the same reg- 
ulations provides that the dislocation allowance is payable to a mem- 
ber whenever his dependents relocate their household in connection 
with a permanent change of station. Paragraph 8253 of the regula- 
tions provides that for personnel on active duty, shipment of house- 
hold goods is authorized from the last duty station to the new duty 
station. Paragraph 8002 prescribes the permanent and temporary 
change of station weight allowances of effects authorized to be shipped 
at Government expense for members according to their rank or grade. 
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Bupers Instruction 1806.24B, dated January 14, 1959, sets forth the 


procedure for transfer and special assignment of enlisted personnel 
for humanitarian or hardship reasons. Paragraph 10d of the In- 
struction states that personnel ordered to special assignment under 
the provisions set forth herein will be ordered in a temporary duty 
status, and that inasmuch as assignments authorized herein are made 


at the individual’s own request and for his own convenience, personnel 
originating such requests will be advised that: (1) all travel shall 
be performed at no cost to the Government, (2) transportation for de- 
pendents and household effects is not authorized nor will travel and 
transportation costs be reimbursed, and (3) entitlement to dislocation 
allowance is not authorized. Paragraph 10g of the Instruction is as 
follows: 

Prior to acceptance of orders, a page 13 service-record entry will be prepared 
and signed by the individual concerned indicating the contents of this instruc- 
tion have been explained concerning nonentitlement to expenses incurred in the 
execution of the orders. In addition, the following statement will be made on 
the face of the Standard Transfer Orders: “THE ABOVE IS AUTHORIZED 
WITH THE UNDERSTANDING THAT YOU WILL BE ENTITLED TO 
NO REIMBURSEMENT FOR EXPENSE IN CONNECTION THEREWITH. 


IN CASE YOU DO NOT DESIRE TO BEAR THIS EXPENSE YOU 
WILL REGARD THIS AUTHORIZATION AS REVOKED.” 


The above instruction appears to be in accord with the ruling in 
our decision of June 16, 1955, B-117577, to the Secretary of the Air 
Force. 

It is clear that under the statute and regulations no right accrues 
to a member for transportation of dependents and household effects 
at Government expense, nor to a dislocation allowance, incident to 
temporary duty orders transferring the member for special assign- 
ment under the conditions specified in the above instructions. Thus, 
when such member is subsequently assigned a new permanent duty 
station, his right to transportation of dependents, household effects, 
and a dislocation allowance must be determined on the basis of the 
orders directing assignment to the permanent duty station. In such 
case, the member’s right to transportation of dependents and house- 
hold effects at Government expense is from the place where his de- 
pendents and effects are located upon receipt of the permanent duty 
orders to the new duty station, not to exceed the cost from the old 
permanent station to the new permanent station. On that basis, the 
answers to the questions presented are as follows: 

In Case (1) the member is entitled to transportation of dependents 
and permanent change of station weight allowance of household 
effects at Government expense from A to B, and to a dislocation al- 
lowance if otherwise authorized. No right would accrue to him for 
shipment of the temporary change of station weight allowance of 
household effects. 
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192 DECISIONS OF THE COMPTROLLER GENERAL (39 


In Case (2) no right would accrue to the member for transpor- 
tation of dependents and household effects nor to a dislocation allow- 
ance. This answer is based on the assumption that the household 
effects were moved before the permanent assignment was made. 

In Case (3) the member is entitled to transportation of dependents 
and household effects at Government expense from B to C, not to 
exceed the cost from A to C. He would be entitled, if otherwise 
proper, to a dislocation allowance, but not to shipment of the tem- 
porary change of station weight allowance of household effects from 
Ato B. 

In Case (4) the answers are the same as the answers to the ques- 
tions in Case (2) except that no answer is required with respect 
to transportation of household effects. 

In Case (5) the member is entitled to transportation of dependents 
and household effects from A to C, and to a dislocation allowance if 
otherwise authorized. 

The additional question is presented as to a member’s rights if 
point A should be outside the United States and points B and C in the 
United States. In view of the manner in which this question is 
stated, it is understood to relate only to travel in the United States 
and the member’s entitlement in each of the five cases here involved 
would be as follows: 

In Case (1) the member is entitled to transportation of dependents 
and household effects from the appropriate port of debarkation in 
the United States to B, and to a dislocation allowance if otherwise 
entitled. No right would accrue to him for shipment of the tempo- 
rary change of station weight allowance of household effects. In 
Case (2) no right would accrue to the member for transportation of 
dependents and household effects nor to a dislocation allowance. As 
indicated above with respect to Case (2), this answer is on the as- 
sumption that the household effects were moved before the permanent 
assignment was made. In Case (3) the member would be entitled 
to transportation of dependents and household effects from B to C, 
not to exceed the cost from the appropriate port of debarkation in 
the United States toC. In addition, he would be entitled, if otherwise 
authorized, to a dislocation allowance, but not to the shipment of 
the temporary weight allowance of household effects from A to B. In 
Case (4) no right would accrue to the member for transportation of 
dependents nor to a dislocation allowance. In Case (5) the member 
would be entitled to transportation of dependents from the appro- 
priate port of debarkation in the United States to C, and to a dis- 
location allowance if otherwise authorized. 

Your questions are answered accordingly, 
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Civilian Personnel—Downgrading Actions—Salary Reten- 
tion Benefits—Reassignment at Personal Request 


An employee who, before the expiration of the two-year period during which 
he is entitled to receive saved pay as the result of a two-grade demotion, is 
further reduced two grades comes within the purview of section 507(c) of 
the Classification Act of 1949, 5 U.S.C. 1107(c), which establishes the saved 
pay formula for employees reduced more than three grades, so that for the 
remainder of the original two-year retention period the employee is entitled 
to the minimum of the new grade plus the difference between the rate immedi- 
ately prior to the first reduction and the minimum scheduled rate of the grade 
which is three grades lower and from the end of the first two-year retention 
period to the end of the two-year period for the second downgrading action the 
employee is entitled to the salary of the grade from which downgraded the 
second time. 


An employee who, at the time of a reduction in force and acceptance of a lower 
grade position in another building in a different location, requested an assign- 
ment to the building in which her former duties were performed, upon assign- 
ment to the former building is not to be regarded as having been reassigned at 
her personal request after a reduction in demotion so as to be denied the 
salary retention benefits of section 507(a) of the Classification Act of 1949, 
5 U.S.C. 1107(a). 


The demotion of an employee upon determination by the Civil Service Commis- 
sion that the employee was not qualified to fill the position to which he was 
assigned due to an administrative misinterpretation of the qualification standards 
prescribed by the Commission for the particular position is not a demotion for 
personal cause as defined in section 25.406 of the Federal Personnel Manual, 
because it was not based on conduct, character, or inefficiency, nor was it based 
on “capacity,” which term as used in section 25.406 of the Federal Personnel 
Manual was intended to denote an employee’s physical inability to perform the 
duties of the assigned position and not an employee's legal qualifications; there- 
fore, upon demotion the employee was entitled to the salary retention benefits 
of section 507(b) of the Classification Act of 1949, 5 U.S.C. 1107. 


To the Chairman, United States Civil Service Commission, Septem- 


ber 14, 1959: 


Your letter of August 4, 1959, submits to our Office for considera- 
tion several questions received from certain agencies and the advice 
you propose to give concerning them. The questions concern the 
application of section 507 of the Classification Act of 1949, 5 U.S.C. 
1107, as amended by Public Law 85-737, and you request our com- 
ments regarding your proposed answers. The cases will be con- 
sidered in the order in which presented. 


CASE 1 


According to the Department’s statement, the employee was downgraded in 
February, 1958, from GS-11, $7510 per annum, to GS-9, at the top step of $6885 
per annum under the Department’s stated policy. Under the amended salary 
retention act when enacted in August, 1958, he became entitled to a saved rate 
of $7510 per annum for the two-year period beginning August 24, 1958, and if 
nothing further had happened he would have reverted on August 24, 1960, to 
the top GS-9 rate of $6885 per annum. 
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However, on March 22, 1959, during the retention period, he was further 
demoted to a GS-7 position under circumstances entitling him to salary reten- 
tion. In the GS-7 position he could not retain a saved rate higher than that 
provided by the special formula for demotions of more than three grades 
(section 507(8) of the Classification Act), and his saved rate stemming from 
the GS-11 position was accordingly reduced to $7020 (still higher than any 
GS-9 or GS-7 rate). 

The contention has been made that, since section 507(a) specifically says 
that an employee who qualifies for salary retention is entitled “to receive the 
rate of basic compensation to which he was entitled immediately prior to such 
reduction in grade * * *” (modified in appropriate cases by the special for- 
mula), the employee’s saved rate for the two years following his second demo- 
tion must be $7020. 

We believe there is no question that the demotion from GS-9 to GS-7 entitled 
the employee to a saved rate based on the GS-9 position which would run from 
March 22, 1959, to March 22, 1961. In the absence of that demotion he would 
have continued, after the expiration of his first salary retention period, at the 
top GS-9 rate of $6885. In our view the saved rate to which he would be 
entitled from August 24, 1960, to March 22, 1961, is $6885, the rate he would 
have received during that period if he had not been demoted. 

We believe that the intent of the statute would set the saved rate stemming 
from the March 22, 1959, demotion at the amount the employee would have 
received if he had not been demoted. If the original salary retention period 
had expired before that demotion, and the employee had on or after August 
24, 1960, been demoted from GS-9 to GS-7, $6885 would have been his saved rate. 
We do not see any reasonable ground for considering that the occurrence of 
the second demotion before the expiration of the first salary retention period 
would entitle the employee to a higher rate. 

We propose, therefore, to advise the Department that upon the expiration 
of the original two-year period, the saved rate for the remainder of the two- 
year period which began March 22, 1959, is $6885 per annum. 


The object of Public Law 85-737, 72 Stat. 830, approved August 
23, 1958, was to clarify the application of section 507, of the Classifica- 
tion Act of 1949, as amended, Public Law 594, 70 Stat. 291, approved 
June 18, 1956, concerning the preservation of the rates of basic com- 
pensation of certain officers or employees in cases involving down- 
grading actions. 

Section 507 of Public Law 85-737, 5 U.S.C. 1107, approved August 
23, 1958, provides in part: 


(a) Subject to the limitation contained in subsection (c) of this section, 
each officer or employee subject to this Act— 
(1) who at any time after June 17, 1956, is or was reduced in grade from 
any grade of a basic compensation schedule of this Act * * *, 
* * * * . * 


* * * shall be entitled, as of the effective date of such reduction in grade or as 
of the first day of the first pay period which begins after the date of enactment 
of this amendment, whichever is later * * * until the expiration of a period of 
two years immediately following the effective date of such reduction in grade or 
immediately following the first day of such first pay period, as applicable to 
receive the rate of basic compensation to which he was entitled immediately prior 
to such reductiou in grade * * *, 

» * * e * + ® 


(c) The rate of basic compensation to which such officer or employee is 
entitled under subsection (a) * * * of. this section with respect to each reduc- 
tion in grade to which this section applies shall not exceed the sum of (1) the 
minimum scheduled rate of the grade to which he is reduced under each reduction 
in grade occurring on or after July 1, 1954, and (2) the difference between his 
rate immediately prior to the first of such reductions in grade occurring on or 
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after July 1, 1954, and the minimum scheduled rate of that grade which is 
three grades lower than the grade from which he was reduced under the first 
of such reductions in grade. 

An employee whose pay is saved under section 507 of Public Law 
737 would continue to receive the rate of basic compensation to which 
he was entitled immediately prior to the reduction in grade, for a 
period of two years unless the reduction was more than three grades. 
In the latter case, he would be entitled to pay equal to the minimum 
of his new grade plus the difference between his former basic compen- 
sation and the minimum of the grade which is three grades lower 
than that from which he was reduced. In other words, the employee 
would have been entitled to a saved rate of pay GS-11 grade, $7,510 
per annum, the rate he was receiving at the time of his downgrading 
for a two-year period beginning August 24, 1958, and ending August 
24, 1960. However, because of the further downgrading on March 
22, 1959, from GS-9 grade to GS-7 grade which was during the orig- 
inal two-year saved pay period, and would have been more than three 
grades from which he was originally reduced, he was entitled to have 
his saved rate of pay for the period beginning March 22, 1959, to 
the expiration of the first two-year period ending in August 24, 1960, 
in accordance with the formula in section 507(c) supra. That is, 
he would be entitled to the minimum of his new grade GS-7 $4,980 
per annum, plus the difference between his former pay in GS-11 grade, 
$7,510 per annum and the minimum of GS-8 grade, $5,470, or $2,040. 
His salary for the period March 22, 1959, to August 24, 1960, would 
be $7,020 per annum. For the period August 25, 1960, to the expira- 
tion of the two-year period for the second downgrading March 22, 
1961, the employee would be entitled to $6,885 per annum salary, the 
salary of the GS-9 grade from which he was downgraded. 

We concur in your proposed disposition of case 1. 


CASE 2 


The facts are given by the Department as follows: 

“On November 17, 1958, a reduction in force notice was issued to a Secretary, 
GS-6, $5540 per annum, in the Office of the Secretary of Commerce, as the 
result of the abolition of the position which she occupied. In lieu of separation, 
she was offered assignment to a Secretary position at the GS-5 level, at $5090 per 
annum, in the same competitive area, this position being located in another 
building in a different section of Washington, D.C. On November 19, 1958, the 
employee accepted this position but at the same time verbally requested that 
efforts be made to locate an assignment for her in the same building as her GS-6 
position since she did not desire to work outside this immediate locality. As 
the result of efforts made, a vacant GS-5 position was found in another bureau 
of the Department, outside the competitive area, the employee was selected 
pd 2. vacancy and entered on duty in GS-5 at $5090 per annum on December 14, 

“At the time this action was taken, the Commission’s regulations had not been 
issued and it was not felt that the employee was entitled to the salary-saving 
provisions of Public Law 85-737. For that reason the salary indicated in the 
offer made to her did not reflect the salary retention benefit. Since the issuance 
of the regulations a review has been made of the case and it is our conclusion 
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that the employee would have been entitled to salary retention had she entered 
on duty in the position in the same competitive area to which she was entitled 
under the reduction in force procedures. It has been determined that the 
elimination of her job was not due to a lack of funds resulting from a limitation 
imposed by outside authority nor from a curtailment of the number of man hours 
required to perform the current work of the department in the competitive area. 
The question arises, however, whether the fact that due to the personal wishes 
of the employee she was assigned to the same level position in another com- 
petitive area would have the effect of nullifying her benefit, there being for 
consideration section (c) of paragraph 25.413 which while not applicable to 
this case implies that when a reassignment is based upon an employee's request 
the retained rate is not payable. There is also for consideration the fact that 
at the time the original offer was made under the reduction in force procedures 
the employee was not informed that her salary could be saved and, therefore, 
in electing to move into another competitive area to a position in the same 
grade she was not aware that there would be a change in the rate of pay. 
Whether or not this would have made a difference in her decision to seek 
employment outside the proffered location is, of course, unknown at this time.” 

The doubt expressed by the department is whether an otherwise qualified 
employee who, as a result of a reduction in force not due to lack of funds or 
curtailment of work, is placed in a position outside the competitive area in which 
her rights existed, is covered by the salary retention provision. This could 
happen because of a preference between two available positions, or it could 
happen when there was no position in the competitive area to which the employee 
was entitled and the agency found an available position in another competitive 
area and offered it to the employee in lieu of separation. 

We can see nothing in section 507 of the Classification Act to except an em- 
ployee from its benefit on the sole ground that in a demotion due to reduction 
in force, not caused by lack of funds or curtailment of work, the position to which 
he is reduced is in a different competitive area. 

In the specific case presented, we cannot see any basis for considering the em- 
ployee to have been reassigned at her own request after a demotion with salary 
retention. The request to remain in the same building was made at the time of 
the reduction in force, and in our view the Department’s eventual action was 
directly tied to the reduction in force, although taken in two steps instead of one. 
The Department itself appears to recognize this. The reason for the termination 
of salary retention when an employee is reassigned at his own request is that 
“salary protection granted by reason of a reduction in grade should not be con- 
tinued under conditions which would preclude the granting of such salary reten- 
tion in the first instance.” (House Report No. 2269 on H.R. 1168, 85th Congress, 
at page 17, last full paragraph.) That purpose has no application to the situa- 
tion in this case. 

We propose to advise the Department that an employee otherwise entitled to 
salary retention when demoted in a reduction in force does not lose that entitle- 
ment merely because the position in which he is placed is in a different com- 
petitive area ; and that we see nothing in the case described which would exclude 
the employee from the coverage of section 507(a) of the Classification Act, as 
amended, in the position in which she was finally placed. 


Public Law 85-737 entitles an employee to retain his existing rate 
of compensation after a demotion occurring after the date of enact- 
ment of such law only if, among other things, he “continues in the 
same department without a break in service of one workday or more 
and is not demoted * * * for personal cause, at his own request, or in 
a reduction in force due to lack of funds or curtailment of work.” 

The location where the work is performed or the competitive area 
is immaterial so long as the employee is in the same department. The 
initial action in this case was not the result of the request of the 
employee but was the case of the administrative office issuing a 
Reduction in Force notice. The action of the employee who requested 
at the time of her demotion that she be assigned to work in the same 
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building was directly tied to the reduction in force and the fact 
the employee was shortly thereafter assigned to a position of the same 
grade to which demoted in the building in which she originally 
worked after working for the same department in another building 
would not be considered as a reassignment at her own request after 
a demotion due to reduction in force so as to deny the employee the 
coverage of section 507(a) in the position which she was finally 
located. 
We concur in your proposed disposition of case 2. 


CASE 3 


The Department transmitted to the Commission the following facts and ques- 
tions about the employee’s change to a lower grade: 

“a. Reassigned from Industrial and Explosives Safety Officer, GS—1899-11, 
$6820 per annum, Indiana Arsenal, Charlestown, Indiana to Safety Engineer, 
GS-803-11, $7465 per annum (salary adjusted to top step of grade under the 
provisions of DC 793, Supp. 33, dated 12-9-57), Safety Division, Headquarters 
Fort Carson, Colorado, with an effective date of 17 February 1958. 

“b. Salary adjusted to $8230 per annum in accordance with Federal Employees 
Salary Increase Act of 1958. 

“ce. During an inspection of this installation by the Inspection and Classifica- 
tion Division of your Region, conducted from 2 June through 12 June 1958, it 
was determined that [the employee] was not qualified to fill the position of 
Safety Engineer, GS-803 series. Action was directed by your office ‘to place 
{the employee] in a position for which he was qualified at the time the erroneous 
action was taken.’ 

“d. Changed to lower grade effective 9 September 1958 in compliance with in- 
structions of your office. Position to which changed was Supervising Safety 
Inspector, GS—1820-10, $7405 per annum. Salary protection to top step of new 
grade was granted. 

“Section 24.406, subchapter 4, Salary Retention, Federal Personnel Manual 
states that a demotion based on conduct, character, capacity or inefficiency of 
the employee is excluded from benefit of the Act. Does the fact that [the 
employee] was not legally qualified for advancement to the top step of his 
grade and was demoted waive his right to salary retention? If not, is salary 
retention granted on the basis of $8230 per annum (top step of GS-11), the 
salary existing immediately prior to demotion, or $7510 per annum (third step 
GS-11) the salary he would have earned had he not been given the advanced 
in-hiring rate?” 

The department acted under delegated authority from the Commission in 
reassigning the employee to a position in the same grade. We do not see any 
illegality in his holding of the position for the length of time he did hold it. 
The Commission’s Regional office, when it determined that the department had 
misinterpreted the Commission’s qualifications standards for the particular 
position, merely directed that he be moved to a position for which he did meet 
the Commission’s requirements. Instead of returning him to his old position 
at the same grade, which presumably was filled, the department reduced him to 
a lower grade. 

We do not consider this a demotion “for personal cause.” The error in inter- 
preting the Commission’s standards was the department’s. The employee was 
entitled to receive $8230 per annum until the agency took a proper action moving 
him out of the Safety Engineer position. We believe that he is as much entitled 
to salary retention as when the agency error is in classification of a position. 
The employee had more than two continuous years in grade GS-11 immediately 
prior to his reduction in grade to GS-10 on September 9, 1958. In our opinion 
he is entitled under the law to the rate which he was receiving on September 8, 
1958, $8230 per annum, for the two-year period authorized by section 507(b) of 
the Classification Act. 


Section 507 of the Classification Act of 1949, 5 U.S.C. 1107, as 
amended by section 1(a) of Public Law 85-737, provides so far as 








198 DECISIONS OF THE COMPTROLLER GENERAL [39 


here pertinent that any employee who at any time after June 17, 1956, 
is reduced in grade for other than personal cause and who for two 
continuous years immediately prior to such reduction in grade served 
in the same department and in the same or higher grade shall be en- 
titled to receive for two years the rate of basic compensation to which 
he was entitled immediately prior to such reduction in grade. 

The phrase “personal cause” is not defined in Public Law 85-737, 
but it is defined in the regulations promulgated by the Civil Service 
Commission. Section 25.406 of the Federal Personnel Manual defines 
the phrase “demotion for personal cause” as follows: 


25.406 Demotion for personal cause. A demotion for personal cause is any 
demotion based on conduct, character, capacity, or inefficiency of the employee. 


The demotion here cannot be considered as being for conduct, charac- 
ter, or inefficiency. The element for consideration would therefore be 
the employee’s capacity to fill the position. We have been informally 
advised by a representative of your Commission that the word “capac- 
ity” as used in section 25.406 of the Manual was meant for considera- 
tion in connection with the employee’s physical inability to properly 
perform the duties of the position to which assigned and should not 
be considered in connection with the employee’s legal qualifications. 

In this case the employee was in a grade GS-11 position and trans- 
ferred to another grade GS-11 position in a different locality but in the 
same department which the administrative office determined he was 
qualified to fill. Upon subsequent review by the Civil Service Com- 
mission it was determined that he was not qualified to hold the po- 
sition. We do not consider this a demotion for personal cause. There- 
fore, upon demotion the employee would be entitled to the saved rate 
of $8,230 per annum for the two-year period beginning September 9, 
1958, as authorized by section 507(b) of the Classification Act of 1949, 
5 U.S.C. 1107, as amended. 

We concur in your proposed disposition of case 3. 


[ B-140248 J 


Military Personnel—Retired Pay—Annuity Elections for 
Dependents—Enlisted Members Having More Than 18 Years 
of Service—Philippine Scouts—Parole Periods 


A survivorship annuity option election which was made by an enlisted member 
of the Army, who had completed 18 years of service for pay purposes prior to 
the time a redetermination was made under the Missing Persons Act, 50 U.S.C. 
App. 1001, that his creditable service exceeded twenty years based on a period 
when as a Philippine Scout he had been paroled by the enemy, is an invalid 
election made after the member was no longer eligible to make an election under 
10 U.S.C. 1431, which requires elections to be made prior to completion of 
18 years of service, the service redetermination having no effect on the member’s 





| 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 199 


service since during the parole time he was entitled to credit as an enlisted 
member; therefore, the amount of retired pay, which was deducted on basis of 
the invalid election, should be refunded. 

To Lieutenant Colonel J. L. Whipple, Department of the Army, 
September 16, 1959: 


Your letter of July 1, 1959, forwarded here by first endorsement 
of July 16, 1959, from Headquarters, Office of Chief of Finance, De- 
partment of the Army, under D.O. No. 431, allocated by the Depart- 
ment of Defense Military Pay and Allowance Committee, requests 
decisions as to whether payment is authorized on a voucher in favor 
of Jose Masangkay, sergeant, RA 6 865 438, retired, representing re- 
fund of monthly annuity cost under the provisions of 10 U.S.C. 
1431(b) for the period June 1-30, 1959. 

Your letter states that Sergeant Masangkay was credited with less 
than 18 years’ service for active duty basic pay purposes as of March 
20, 1958. It had been determined on December 19, 1957, that he was 
entitled to additional service for the period December 1, 1941, through 
May 22, 1945, under the provisions of the Missing Persons Act, 56 
Stat. 143, as amended by Public Law 85-217, August 29, 1957, 71 Stat. 
491, 50 U.S.C. App. 1001 et seg. The member elected on DA Form 
1041 dated March 20, 1958, to have an annuity paid to his dependents 
upon his death, at the rate of one-half of his reduced retired pay, 
under Option III combined with Option IV, at which time his cor- 
rect service was 20 years, one month and 10 days. On October 1, 
1958, Sergeant Masangkay retired under the provisions of 10 U.S.C. 
3914. You express doubt as to the validity of an election made sub- 
sequent to the date of redetermination that his creditable service ex- 
ceeded 20 years and request the matter be referred here for an advance 
decision. 

Section 1431 of Title 10, United States Code, provides for the elec- 
tion of an annuity by members of the Armed Forces formerly author- 
ized under the provisions of the Uniformed Services Contingency 
Option Act of 1953, 67 Stat. 501, as amended, applicable to those 
members within the scope of 1431(a). Section 1431(b) provides in 
pertinent part, as follows: 

(b) To provide an annuity under section 1434 of this title, a person covered 
by subsection (a) may elect to receive a reduced amount of the retired or re- 
tainer pay to which he may become entitled as a result of service in his armed 
force. The election must be made before he completes 18 years of service for 
which he is entitled to credit in the computation of his basic pay. * * * 
[Italics supplied. ] 

The Missing Persons Act, as amended by Public Law 85-217, 
August 29, 1957, 71 Stat. 491, provides, in pertinent part of section 
2(b), as follows: 


(b) Notwithstanding any other provision of law, such entitlement to pay and 
allowances shall not be denied, in the case of any member of the Philippine 
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Scouts who was captured in the Philippine Islands by the enemy during World 
War II, solely on the ground that such member was paroled and permitted to 
return to his home and engage in civilian pursuits prior to the termination of 
the Japanese occupation of such islands. Claims of members of the Philippine 
Scouts for pay and allowances under this subsection (whether or not such 
claims have been presented and rejected or disallowed) may, until three years 
after the date of enactment of this subsection, be presented for consideration or 
reconsideration and payment under this subsection: Provided, That no claims 
shall be approved for payment if the claimant voluntarily participated with or 
for the Japanese Government, Japanese nationals, or others and performed ac- 
tions or duties of a military nature hostile to the United States: * * * 

In a memorandum dated December 9, 1958, The Adjutant General 
of the Army requested the opinion of The Judge Advocate General 
of the Army concerning the question now here for decision. That 
memorandum stated that certain members, like these in Sergeant 
Masangkay’s category, had less than 18 years of service for pay pur- 
poses until it was redetermined on December 19, 1957, that they were 
entitled to additional service from December 1, 1941, through May 22, 
1945, under the Missing Persons Act, and that, while each member 
made an election of options on March 20, 1958, subsequent to the date 
his status was redetermined, “It is apparent that he made his election 
at the time he received notification that the additional service was 
authorized.” The Judge Advocate General recommended that the 
matter be submitted here with a view to obtaining approval of giving 
such members the same opportunity to submit an election upon notifi- 
cation of redetermination of status that is extended to members whose 
names are placed retroactively on the retired list as the result of action 
by an Army Board for Correction of Records. See 36 Comp. Gen. 586, 

The record before us does not disclose the basis for the statement 
that Masangkay made his election at the time he received notification 
that the additional service was authorized, there being nothing in the 
record submitted here to show when he received such notice. Hence, 
even if credit for the period while paroled depended on the redetermi- 
nation of December 19, 1957, there would be no basis on the present 
record for applying a rule similar to that applied in 36 Comp. Gen. 
586, relating to the correction of a member’s record. 

In decision of November 1, 1956, to the Secretary of Defense, 36 
Comp. Gen. 356, at page 360, there was considered a question pre- 
sented as to whether in determining the basic pay for computing 
dependency and indemnity compensation under Title II, act of Au- 
gust 1, 1956, 70 Stat. 862, 38 U.S.C. 1111, periods of time during 
which members of the Philippine Scouts were determined not to be 
in a missing status under the act of March 7, 1942, 56 Stat. 146, 
50 U.S.C. App. 1001, were creditable for pay purposes. It was there 
stated : 

* * * Tt appears that under authority of the Missing Persons Act the War 


Department has determined that paroled prisoners of war were not in a “miss- 
ing” status and, therefore, are not entitled to pay for that period (see Moreno 
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v. United States, 118 C. Cls. 30), while the Secretary of the Navy determined 
that members of the insular force of the Navy were in a “missing” status and 
were entitled to pay. 

The administrative determination by the Secretary of War that Filipino 
members of the Army released on parole were not in a “missing” or other casualty 
status and not in a pay status during the parole period did not, and apparently 
was not intended to, constitute a finding that they were not enlisted men or 
officers of the Army or that their status in that respect was terminated. It is 
our opinion that they are entitled to count the periods, in computing length of 
service for pay purposes, during which they retained their status as enlisted 
men or officers and were not absent without authority or in a status requiring 
them to make up the lost time, even though they were “paroled” by the enemy 
and returned to their homes. Compare 22 Comp. Gen. 759 and 30 Comp. Gen. 
285 holding that a period while on leave without pay may be counted in deter- 
mining the length of service for pay purposes. * * 


The legislative history of Public Law 85-217 shows that when the 
Congress enacted that act, including section 2(b), quoted above, to 
authorize pay and allowances to Philippine Scouts who were paroled 


by the enemy during World War II, it was aware of our decision of 
November 1, 1956, holding that the paroled members were entitled to 
count such periods in computing length of service for pay purposes. 
See page 20 of the Hearing before a Subcommittee of the Committee 
on Armed Services, United States Senate, 85th Congress, Ist Session, 
on H.R. 5807. 


From the foregoing it will be seen that the redetermination of De- 
cember 19, 1957, did not affect Sergeant Masangkay’s years of service 
for which he was entitled to credit in the computation of his basic 
pay, since during the period he was on parole, he was still an enlisted 
man of the Army and there is no indication of any determination that 
he was absent without authority or in a status requiring him to make 
up lost time. He therefore completed 18 years of service for pay 
purposes prior to the time the redetermination was made and he was 
no longer eligible to make an election under the provisions of section 
1431 of Title 10, U.S. Code. 

Since the proposed payment would refund to Sergeant Masangkay 
the amount by which his retired pay has been reduced, on the basis 
that his election under 10 U.S.C. 1431(b) was invalid, payment of 
the voucher, returned herewith, is authorized if otherwise correct. 


[ B-140427 J 


Advance Payment Prohibition—Gasoline Coupon Books— 
Purchases Outside United States 


Reimbursement for coupon books, which are used for the purchase outside of 
the United States of gasoline, at reduced prices, for vehicles used for official 
business and which are redeemable for cash if unused, is not in violation of 
the advance payment prohibition in section 3648, Revised Statues, 31 U.S.C. 
529, which precludes payment for work or materials in advance of actual or 
constructive receipt or in an amount in excess of the value of the work or 
materials, provided that adequate administrative safeguards are maintained. 
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To Captain H. D. Millican, Department of the Army, September 16, 
1959: 


On August 6, 1959, file FINXE--B 167/28 Jul 59 Ponce, Julio, the 
Office of the Chief of Finance, Department of the Army, forwarded 
here your letter of July 17, 1959, requesting our decision as to whether 
you are authorized to pay the voucher enclosed with your letter for 
$18.50 stated in favor of Julio Ponce, an employee in the Office of the 
U. S. Army Attache, American Embassy, Havana, Cuba. The sum 
claimed represents personal funds expended during August 1958, for 
one gasoline coupon book procured from Esso Standard Oil, S. A. 
(Division De Cuba), Havana, Cuba. 

You question the propriety of paying the voucher because (1) cur- 
rent Department of the Army Regulations do not provide for the 
purchase of gasoline coupon books and, (2) the Comptroller General 
in decision dated February 16, 1929, 8 Comp. Gen. 454, held that pay- 
ment in advance for coupon books to be used in the procurement of 
gasoline for the operation of an automobile under Government control 
would contravene section 3648, Revised Statutes, 31 U.S.C. 529. That 
section provides in pertinent part as follows: 

No advance of public money shall be made in any case whatever. And in all 

cases of contracts for the performance of any service, or the delivery of articles 
of any description, for the use of the United States, payment shall not exceed the 
value of the service rendered, or of the articles delivered previously to such 
payment * * * 
In 32 Comp. Gen. 563, we held that “The intent of the foregoing pro- 
vision of law is that the United States should not pay for any work 
or materials in advance of the actual or constructive receipt thereof 
or in an amount in excess of the value thereof.” 

The record reflects that a coupon book, such as here involved, costs 
$18.50 and contains 20 coupons each good for five gallons of gasoline 
when presented to any independent distributor for the company con- 
cerned within the Republic of Cuba. We note your statement that 
coupon books are being purchased from the company named herein 
and, also, the Sinclair Cuba Oil Co. SA, for the exclusive use of per- 
sonnel assigned to the American Embassy in Cuba. Each coupon 
contains a serial number as well as a space for the license plate num- 
ber of the vehicle for which it is usable. Unused portions of coupon 
books are redeemable at purchase price upon surrender to the company 
concerned. Adequate and necessary safeguards are reported to have 
been established to protect the interests of the Government and to in- 
sure that the coupons are used for official purposes only. Gasoline pur- 
chased by coupon is tax exempt by the Cuban Government and costs 
only $0.185 per gallon, whereas the unit price per gallon when pro- 
cured other than by coupon (credit or otherwise) is $0.37, resulting in 
® saving of not less than 50 percent. The reverse side of the voucher 
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contains the statement “Negotiated in accordance with 10 USC-2304- 
(a) (6)” together with a certification that such supplies or services 
“have been received and accepted.” Title 10, section 2304(a) (6) pro- 
vides that the head of an agency may negotiate a purchase or contract 
for property or services without advertising if the purchase or con- 
tract “is for property or services to be procured and used outside the 
United States, its Territories, and its possessions.” 

In light of the reported administrative safeguards, and since the 
purchase of gasoline coupon books under the related circumstance is 
definitely in the Government’s interest, and as the cost price of any 
unused coupon is readily redeemable for cash, we believe that payment 
for the purchase in question is not objectionable, and that section 3648 
of the Revised Statutes should not be construed as prohibiting the pro- 
curement of gasoline necessary for official use through the coupon 
purchase plan now in operation. See 36 Comp. Gen. 829. The pay- 
ment here did not exceed the actual cash value of the coupon book 
received. Compare 9 Comp. Gen. 151; 14 id. 322. Consequently, the 
submitted voucher may be paid, if otherwise correct. 

The voucher and related papers are returned herewith. 


[ B-140201 J 


Civilian Personnel—Accountable Officers—Debt Liquida- 
tion—Additional Surety Bond Coverage—Mandatory Set- 
Off of Amounts Due Employee 


The purchase by employees who are covered by position schedule surety bonds 
under 6 U.S.C. 14 of supplemental coverage, at their own expense, under agree- 
ments which preclude the employee from voluntarily settling any claim under 
the bond without the consent of the surety does not warrant any departure in 
the mandatory debt liquidation withholding procedure under 5 U.S.C. 82, 27 
Comp. Gen. 703, in the event the employee is indebted to the Government when 
terminated; therefore, the agency may not place amounts due the employee in 
& suspense account until conclusion of negotiations with the surety under the 
agreement but must immediately set off against the debt any amounts due the 
employee and request the Civil Service Commission to set off retirement funds 
for any balance unless the employee is subject to the deferred retirement pro- 
visions of 5 U.S.C. 2258 requiring an annuity election by the employee prior to 
set-off. 


To the Secretary of Agriculture, September 17, 1959: 


On July 9, 1959, the Administrative Assistant Secretary requested 
our decision on certain questions involving the application of our 
decision of May 18, 1948, B-75684, 27 Comp. Gen. 703, in the case of 
employees covered by position schedule bonds who purchase, at their 
own expense, Supplemental Agreements from the surety. 

The referred-to decision holds as follows (quoting from the 
syllabus) : 


In connection with an indebtedness due the Government arising from a 
loss covered by an employee’s bond, the loss should be reported to the Civil 
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Service Commission for set-off against the amount to the employee’s credit in 
the Retirement and Disability Fund without awaiting final adjudication of the 
Government’s claim against the surety under the bond, so that if set-off is 
actually accomplished from immediately available funds to the credit of the 
employee, the subsequent collection from the surety properly would be reducible 
in the amount recovered. 


Employees of the Farmers Home Administration who are account- 
able for money and property have been covered by position schedule 
bonds purchased by the agency in accordance with 6 U.S.C. 14, as 
amended by the act of August 9, 1955, 69 Stat. 618, 6 U.S.C. 14. 
Previously, they were covered by faithful performance bonds the 
premiums for which were paid by the employees. 

A “position schedule bond,” as defined in 31 C.F.R. 226.1(h), 
covers, in a specified amount, each employee who holds an office or 
position the title of which is listed in a schedule attached to the bond. 
In it the surety agrees to indemnify the United States against any 
loss which any individual occupying a position named in the schedule 
may cause the United States through the failure of such individual 
while filling such position to effect the faithful performance of the 
duties thereof. The term “faithful performance of the duties” is 
defined in the bond in accordance with 6 U.S.C. 14(a) as including 
the proper accounting for all funds or property received by reason 
of the position or employment of the individuals bonded and all duties 
and responsibilities imposed upon such individuals by law or by 
regulation issued pursuant to law. 

It appears that shortly after the change to the position schedule 
bond, the surety offered to bonded employees Supplemental Agree- 
ments which were purchased by some Farmers Home Administration 
employees. Under the terms of the Agreement, a copy of which was 
transmitted here, the surety agrees, subject to a maximum limitation, 
to pay any sums which the employee has obligated himself to pay 
under the bond by reason of liability imposed upon him by law and 
to waive any rights to be indemnified by or to recover from the em- 
ployee any sums paid by the surety under the bond. The employee 
agrees not to voluntarily incur any expense or settle any claim without 
the consent of the surety. The Agreement specifically excludes cover- 
age for claims predicated on the dishonest or fraudulent act of the 
employee or his agents. 

The Administrative Assistant Secretary is of the view that the terms 
of the Agreement imply that the surety does not pay the employee 
for any amounts he pays for acts covered by the bond, but only waives 
indemnification from the employee for amounts it, the surety, pays 
for certain acts covered by the bond. He says that prior to the posi- 
tion schedule bond there was no question of the necessity for offset 
of all funds in the custody of the Government due the employee; the 
agency offset all final salary and lump-sum payments due indebted 
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employees and also requested offset of any retirement monies due them 
in accordance with 27 Comp. Gen. 703. However, the letter states, it 
appears that the Agreement changes the preferred position the surety 
has previously occupied under 27 Comp. Gen, 703, and that the em- 
ployee could reasonably expect that the Government would not inject 
itself between him and his surety by an action which would cause him 
to involuntarily violate his agreement and deny him the coverage he 
has paid for. 

It is proposed that the agency place sums due a separated employee 
in its suspense account until negotiation with the surety is completed 
on the basis that this would protect the Government’s interests and, 
presumably, would not preclude the employee from receiving the 
benefit of his coverage. 

In consideration of these factors our decision is requested on the 
following questions: 

1. When a debt is administratively established against a terminated employee 
who has the supplemental coverage, may we suspend any final payments for 
moneys due him and await the conclusion of negotiations with the surety, or 
are we required to immediately offset all amounts against the debt? 

2. Under the same circumstances related in 1, if there are insufficient withheld 
funds to liquidate the debt, may we wait until negotiations with the surety are 
completed, or are we required to immediately request offset of retirement funds? 

We should like to point out at the outset that the offering of Sup- 
plemental Agreements to bonded employees is not a new development 
arising out of the act of August 9, 1955, but was a practice of surety 
companies prior to the passage of such legislation. Those Agreements 
were substantially identical to the one under consideration here. 

As stated in 27 Comp. Gen. 703, it is legal and proper for the 
Government, through administrative officers, to first apply all avail- 
able assets in its possession, including both unpaid salary and amount 
in the retirement fund, belonging to a defaulting officer or employee, 
toward liquidation of the indebtedness, before resorting to its remedy 
under the bond of the officer or employee. This is necessary to protect 
the Government’s interest, lest by failure to do so, recourse against 
the surety may, to that extent, be lost. In this connection see United 
States v. United States Fidelity and Guaranty Co., 35 F. Supp. 959, 
where the court held that a surety was discharged from liability to 
the extent of the amount of money to the credit of a Government 
employee in the Civil Service Retirement Fund which the United 
States held on the date of the employee’s dismissal and subsequently 
paid to him. 

We should also like to point out that section 1766, Revised Statutes, 
5 U.S.C. 82, provides in part as follows: 

No money shall be paid to any person for his compensation who is in arrears 


to the United States, until he has accounted for and paid into the Treasury all 
sums for which he may be liable, 








206 DECISIONS OF THE COMPTROLLER GENERAL [39 


This statute is mandatory, requires the withholding of the compen- 
sation of such an accountable officer, and may not be waived. 19 
Comp. Gen. 312. The statute applies to persons who have been en- 
trusted with and are required to account for public funds. MM/cCarl 
v. Pence, 18 F. 2d 809; 837 Comp. Gen. 344. It would thus apply to 
those employees of the Farmers Home Administration who are ac- 
countable for money. 

Furthermore, since under the Agreement the employee is expressly 
precluded only from making voluntary payments and the surety 
agrees to pay any sums which the employee is obligated to pay under 
the bond by reason imposed upon him by law, it is not clear that the 
involuntary payment imposed by a withholding action would cause 
the employee to lose, to that extent, the protection of the Agreement. 
Even if such were the case, it is not apparent what difference it would 
make under the Agreement, if the withheld monies were placed in 
a suspense account rather than immediately credited against the debt, 
since only a bookkeeping transaction would be involved. 

In any event it is the view of this Office that a departure from the 
procedures prescribed in 27 Comp. Gen. 703 would tend to lessen the 
sense of responsibility of and to reduce the degree of care exercised 
by bonded employees in accounting for public money and property. 

Accordingly, in view of the foregoing, we conclude that when a debt 
is administratively established against a terminated employee who 
has purchased a Supplemental Agreement you are required (1) to 
immediately offset against the debt all amounts of money due him, 
and (2) to immediately request offset of retirement funds for any 
balance of such debt. 

Of course, when a Federal employee subject to the Civil Service 
Retirement Act, who has completed at least five years of service leaves 
the Federal service prior to retirement age, he has a vested right to 
a future annuity, 5 U.S.C. 2258, with an option of claiming and 
drawing out the amount to his credit in the retirement fund, 5 U.S.C. 
2261. Thus, the amount to his credit is required by law to remain in 
the fund when he leaves the Federal service and is not due him unless 
and until he exercises his option. Under such conditions, the amount 
to his credit is not available for setoff against any indebtedness to the 
Government in the absence of a claim for such amount from the former 
employee, which renders the sum due and hence susceptible to setoff. 


[ B-140090 J 


Military Personnel—Travel—Prisoners Discharged From 
Civil Prisons 


The term “discharged prisoners” in section 303(e) of the Career Compensation 
Act, which defines the classes of military personnel entitled to travel and trans- 
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portation at Government expense, has reference to prisoners discharged from 
United States military confinement facilities rather than to former members 
discharged under other than honorable conditions upon release from confine- 
ment in civilian prisons; therefore, the travel and transportation authority in 
section 803 of the Career Compensation Act of 1949 may not be used as au- 
thority for furnishing transportation and subsistence at Government expense 
for former members released from civilian prisons. 


To the Secretary of the Air Force, September 18, 1959: 


Reference is made to letter of June 16, 1959, and enclosures, from 
the Assistant Secretary of the Air Force, PDTATAC Control No. 
59-7, requesting a decision as to whether the Joint Travel Regulations 
may be amended in the manner described in the letter as follows: 

May the Joint Travel Regulations be amended to authorize trarsportation and 
subsistence within the United States of former members discharged while in 
confinement in other than United States military confinement facilities and 
subsequently released from such confinement? Or, in the alternative, may 
the Joint Travel Regulations be amended in the foregoing manner, subject to 
the condition that such transportation and subsistence would be authorized 
only where these benefits are not otherwise provided by federal, state or local 
law? If either of these questions is answered in the affirmative, it is proposed 
to authorize transportation and subsistence from place of confinement to home 
of record. This would also extend the present authorization contained in para- 
graph 5303, Joint Travel Regulations, to allow transportation and subsistence 


to home of record in the United States when release from confinement is outside 
the United States. 


Section 303(a) of the Career Compensation Act of 1949, 63 Stat. 
813, 37 U.S.C. 253(a), authorizes the payment, under regulations to 
be promulgated by the Secretaries concerned, of travel and transpor- 
tation allowances, within specified limitations, generally on the basis 
of travel by members of the uniformed services performed while in 
an active duty status on permanent change of station, or when other- 
wise away from their designated posts of duty on public business, or 
while proceeding to the first duty station or away from the last duty 
station incident to entrance upon or departure from active military 
duty. Section 303(e) of the act, 37 U.S.C. 253(e), provides as 
follows: 

(e) Cadets of the United States Military Academy, midshipmen of the United 
States Naval Academy, cadets of the United States Coast Guard Academy, 
applicants for enlistment, rejected applicants, general prisoners, discharged 
prisoners, insane patients transferred from military hospitals to other hospitals 
or their home, and persons discharged from Saint Elizabeths Hospital after 
transfer from one of the uniformed services, shall be entitled to receive such 
travel and transportation allowances as are provided in subsection (a) of this 
section, as may be prescribed by the Secretaries concerned, due consideration 
being given to the rights of the Government as well as those of the individual 
in the promulgation of regulations prescribing said allowances. 

Section 303(e) authorizes travel and transportation allowances (as 
provided in subsection (a) ) to the classes of persons there designated, 
including “discharged prisoners,” due consideration to be given to 
the rights of the Government as well as those of the individual in the 
promulgation of regulations prescribing said allowances. The ques- 
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tion for consideration here is whether the term “discharged pris- 
oners” as used in section 303(e) may be construed as including 
prisoners discharged in the circumstances described in the letter of 
the Assistant Secretary. 

Prior to the enactment of the Career Compensation Act of 1949, 
there was in effect the act of April 27, 1946, 60 Stat. 126, 37 U.S.C. 
112d, section 1 of which provided as follows: 

* * * That any member of the military or naval forces who is hereafter 
separated from active service under conditions other than honorable may be 
furnished transportation in kind at Government expense from the place of 
separation from active service to the place at which he entered upon active 
service or home of record: Provided, That no transportation will be furnished 
under this section to any person who is in confinement pursuant to sentence of 
a civil court at the time of separation from active service. 

That statutory provision was repealed by section 531-c(19) of the 
Career Compensation Act of 1949, 63 Stat. 840. 

The current provisions of paragraph 5305 of the Joint Travel Regu- 
lations provide that: 

A former member of the uniformed services who has been discharged under 
other than honorable conditions while in confinement by civil authorities (fed- 
eral, state, county, or local) within continental United States will not be en- 
titled to transportation and subsistence under these regulations upon parole or 
release therefrom. 

The enclosures forwarded here with the letter of the Assistant 
Secretary indicate that, in some instances, persons who are released 
from confinement in civilian prisons do not have funds with which to 
secure transportation to their homes, and that the civil authorities 
do not always provide such transportation for them. The letter ex- 
presses the administrative view that the basic policy behind the act of 
April 27, 1946, was to furnish transportation at Government expense 
for all members separated from the service under conditions other 
than honorable except in those cases where such transportation was 
provided for under other Federal, State, or local law. On that basis, 
it is suggested that the proposed changes in the Joint Travel Regula- 
tions would not appear to contravene the policy established by Con- 
gress in the enactment of the act of April 27, 1946, and hence would 
come within the meaning of section 303(e) of the Career Compen- 
sation Act of 1949. 

Section 1 of the act of April 27, 1946, which was repealed by the 
Career Compensation Act of 1949, specifically provided “that no 
transportation will be furnished under this section to any person who 
is in confinement pursuant to sentence of a civil court at the time of 
separation from active service.” There is nothing in the legislative 
history of the 1949 act to affirmatively suggest that in enacting section 
303(e) of the act Congress intended, by the use of the term “dis- 
charged prisoners,” to obligate the Government to furnish transpor- 
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tation home for former members discharged from civilian prisons in 
circumstances where such transportation was specifically prohibited 
by the prior act. The term “discharged prisoners” as used in section 
303(e) of the 1949 act is not defined in that act. We believe, how- 
ever, that such term must be construed as meaning only prisoners 
discharged from United States military confinement facilities, since 
the sentencing to and discharge of members from those facilities are 
under the jurisdiction and control of appropriate officers of the United 
States. On the other hand, where a member is discharged under 
other than honorable conditions while in confinement pursuant to 
sentence of a civil court, the United States Government has no juris- 
diction or control over his confinement or release therefrom, that 
being a matter completely within the jurisdiction and control of the 
civil authorities. Hence, the provisions of sections 303(a) and 
303(e) of the Career Compensation Act of 1949, may not be consid- 
ered as authority for furnishing transportation and subsistence at 
Government expense for former members upon their release from 
civilian prisons in the circumstances here involved. 

On the above basis, we believe that the current regulations (para- 
graph 5305, Joint Travel Regulations) , express the intent of Congress, 
and there is no authority for their amendment in the manner 
proposed. 

Accordingly, the submitted questions are answered in the negative. 


[ B-140304 J 


Contracts—Specifications—Failure To Furnish Something 
Required—Bid Security—Administrative Rejection—Bid 
Security Correction 


A bid accompanied by bid security which is not the type or in the amount re- 
quired by the invitation, and the record indicates that the surety has set a 
maximum bond liability less than the minimum required, the contracting 
agency at the contracting officer level or at a higher echelon may reject the bid 
as nonresponsive without referring the matter to the Comptroller General; 
however, if doubt exists as to the proper action, the matter should be submitted 
for decision. 

Adjustment of a bid security to conform to a bid which is corrected after bid 
opening, on the basis that the error was obvious on the face of the bid or that 
clear and convincing evidence was presented to show the nature of the error 
and the intended bid price, may be permitted, provided that there was no ques- 
tion at the time of bid opening as to the bidder’s ability to furnish the bid 
security in the required amount. 


To the Administrator, Veterans Administration, September 21, 
1959: 


Reference is made to a letter of July 24, 1959, signed by the Deputy 
Administrator, requesting our views with respect to the proper dis- 
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position of bids not accompanied by bid security in the form or amount 
required by the terms of the invitation. 

In B-139753, June 19, 1959, 38 Comp. Gen. 851, we held that a bid 
not accompanied by bid security of the type or in the amount required 
to be submitted with the bid by the terms of the invitation could not 
be considered for award by the contracting officer. The question is 
raised as to whether in future instances of this type the contracting 
officer may reject the bid as nonresponsive without submitting the 
matter to our Office for decision. It is important to note that the bid 
bond furnished in that case was specifically restricted to a maximum 
of $1,500, which was more than 20 percent but less than 25 percent of 
the amount actually bid. In other words, it was indicated that the 
surety would not have been willing to furnish a bid bond equal to 25 


percent of the bid. Where the contracting agency at the contracting 
officer level or_at a higher echelon is satisfied that a situation comes 
within the rule stated in 38 Comp. Gen. 851, and that the surety has 
set a maximum bond liability less than the minimum required, action 
mav be taken in compliance therewith without referring the matter 
here. If doubt exists as to whether the situation comes within the 
rule, or if additional facts present create a substantial doubt as to 
whether the principle is properly for application, the matter may be 
submitted for resolution. 

The next question presented concerns those instances where a bid 
price may be increased after opening because the intention to have 
submitted a higher bid is obvious on the face of a bid—as in the case 
of incorrect extension of a unit price or a misplaced decimal—or 
where the intention to have snbmitted a higher price is established 
by clear and convincing evidence, as provided in our decisions with 
respect to bid corrections. Specifically, our advice is requested as to 
whether in such instances where correction is permitted the amount of 
bid security required to be submitted with the bid may also be in- 


creased after opening to conform to the permitted increase in price. 
One of the chief purposes of the rule stated at 38 Comp. Gen. 532, 
requiring the rejection of bids not complying with the bid security 
requirement expressed in the invitation, is to preclude a bidder from 


obtaining an option to decide after bid opening whether to make his 


bid responsive by complying with the bid security requirement or of 
making his bid nonresponsive by failing to comply. Correction of an 
error in a bid after opening and prior to award is authorized only 
where the error is obvious on the face of the bid or where clear and 


convincing evidence is presented as to the nature of the error and the 
intended bid. In view of the strong showing required as to the bona 
fides of a claim of error, it does not appear that a bidder could obtain 
an undue advantage if the adjustment in the amount of bid security 
were permitted consistent with the authorized bid correction, There- 
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fore, under the circumstances considered above, it appears that such 
adjustment in bid security may be permitted after opening if the 
bidder can also show that no substantial question existed at the time of 
bid opening as to his ability to furnish the bid security in the necessary 
amount, 


[ B-140413 J 


Civilian Personnel—Compensation—Periodic Step-In- 


creases—Completion of Waiting Period Without Increase-— 
Subsequent Credit 

An employee who, prior to a demotion, completed a full periodic step-increase 
waiting period, but did not receive the step-increase because at the time he held 
a temporary limited appointment, is entitled, upon subsequent repromotion to 
his former grade and within administrative discretion, to a one-step increase, 
there being no requirement in section T01(a) of the Classification Act of 1949, 
5 U.S.C. 1123, or the regulations that the waiting period be served immediately 
prior to the date on which the step-increase is granted; therefore, an adminis- 
trative error in failing to include the step-increase in computation of the highest 
previous salary rate due the employee may be corrected retroactively to the date 
of the repromotion. 


To W. B. Uhlenhop, United States Civil Service Commission, Sep- 
tember 21, 1959: 


Your letter of August 4, 1959 (file MB: GFC:avm), with enclosures, 
requests our decision as to whether, under the facts and circumstances 
hereinafter related, Mr. Ernest P. Heiby, presently an employee of 
your Commission assigned to the position of appeals examiner, grade 
GS-12, is entitled to retroactive compensation (periodic step-increase ) 
for the period from October 24, 1954, to July 25, 1959, as reflected in 
the payroll voucher accompanying your letter. 

Paragraph 2 of your letter states the facts as follows: 

The employee in question was in grade CAF-12 from January 3, 1947 until 


September 15, 1949 when he was placed on furlough because of reduction in force. 


He was given a GS-12 temporary limited appointment on September 15, 1949 
not to exceed June 30, 1950. He would have completed the required waiting 
period and would have been eligible for another periodic step increase on Jan- 
uary 8, 1950 [periodic increase received July 11, 1948], but he could not be 
given the increase since his appointment was temporary limited. On April 
2, 1950 the employee was given a permanent appointment in a GS-9 position. 


On October 24, 1954 he was promoted to GS-12, and his salary rate was estab- 
lished at the highest rate previously received. * * * [Facts in brackets supplied. ] 

The sole question presented is whether the period of service from 
July 11, 1948, through January 8, 1950, prior to his demotion but 


while assigned to grade CAF-12, and GS-12 (temporary), is creditable 
in determining the effective dates for periodic within-grade pay in- 


creases subsequent to his repromotion to grade GS-12, effective 
October 24, 1954. 
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You express the opinion that Mr. Heiby has met the statutory 
requirements in that he completed the required waiting period for 
a periodic step-increase while occupying the temporary (GS-12) 
position. Moreover, you point out that if it were possible but not 
mandatory to place the claimant in the higher step upon his repromo- 


tion to grade GS-12, “the Commission’s internal policy would have 
required that that be done, since it provides for giving credit for 
service in applying the ‘highest previous rate’ rule.” We assume that 
the employee met all the other conditions of eligibility for periodic 
step-increases, and our decision is based upon that assumption. Fur- 
ther, we note that the proposed action is shown on the Notification of 
Personne] Action as a “Promotion-CORRECTION.” 

Section 701(a) of the Classification Act of 1949, 63 Stat. 968, 5 
U.S.C. 1123, provides in pertinent part as follows: 


Sec. 701. (a) Each officer or employee compensated on a per annum basis, and 
occupying a permanent position within the scope of the compensation schedules 
fixed by this Act, who has not attained the maximum scheduled rate of com- 
pensation for the grade in which his position is placed, shall be advanced in 
compensation successively to the next higher rate within the grade at the be- 
ginning of the next pay period following the completion of (1) each fifty-two 
calendar weeks of service if his position is in a grade in which the step- 
increases are less than $200, or (2) each seventy-eight calendar weeks of 
service if his position is in a grade in which the step-increases are $200 or more, 
subject to the following conditions: 

(A) That no equivalent increase in compensation from any cause was received 
during such period * * * 


Section 25.11 of the Federal] Personnel Manual, chapter Z1-314.01, 
in effect since immediately following enactment of the Classification 
Act of 1949, 63 Stat. 954, 5 U.S.C. 1071 note, reads in pertinent part as 
follows: 

(d) Waiting period is the minimum time requirement of creditable service 
without an equivalent increase in compensation in order to be eligible for con- 
sideration for a periodic step increase. * * * Creditable service, in the com- 
putation of waiting periods, includes: 

(1) Continuous paid civilian employment in any branch (executive, legisla- 
tive, or judicial) of the Federal Government, or in the municipal government 
of the District of Columbia, including * * * service under a temporary ap 
pointment or compensated at a per diem or hourly rate. * * * 

(e) Equivalent increase in compensation is the total of any increase or in- 
creases in basic compensation which is equal to or greater than the smallest 
step-increase in any grade in which the employee has served during a period 
under consideration * * *, 

As indicated above, the employee had completed the full waiting 
period in GS-12 prior to his demotion. We find no requirement in 
the above act or the Civil Service regulations that the required wait- 
ing period must be served immediately prior to the date on which it 
could otherwise properly be granted. Compare 33 Comp, Gen. 271. 
Moreover, the statute and regulations, while prohibiting the later 


counting of creditable service in the event an equivalent increase in 
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compensation is received during the required waiting period, contain 
no similar restriction when the equivalent increase occurs after com- 
pletion of such period. 

In the circumstances we hold that immediately upon repromotion 
to grade GS-12 the claimant was entitled, within administrative dis- 
cretion, to receive the one-step periodic pay increase. Therefore, and 
in consonance with your policy in applying the “highest previous 
rate” rule, it is proper to correct the administrative error retroactively 
effective from the date of the repromotion. Cf, 24 Comp. Gen. 341; 
26 id. 368, 373. 

The voucher, returned herewith, may be certified for payment if 
otherwise proper. 


[ B-140388 J 


Military Personnel—Retired Pay—lInactive Time on Retired 
List—Retired Pay Increase 


An Army enlisted member who, due to being carried on the temporary disability 
retired list longer than the five-year period prescribed in 10 U.S.C. 1210(h), had 
his military records corrected to show that his temporary disability retired 
list status expired at the end of five years, that he subsequently reenlisted 
effective the next day, and the day following was again placed on a temporary 
disability retired list may have the second temporary disability retired list 
period regarded as having resulted from the reenlistment rather than as a 
continuation of the preceding five-year temporary disability period, there being 
a period of one day when the member was not on the temporary disability list, 
the inclusion of the five-year period of inactive service in computation of the 
amount of disability retired pay upon permanent retirement will not result in 
an increase in disability retired pay so as to come within the prohibition in 
section 202(b) of the Career Compensation Act of 1949, 87 U.S.C. 233 (a) and 
(b). 

To Lieutenant Colonel J. L. Whipple, Department of the Army, Sep- 
tember 23, 1959: 


Your letter of July 23, 1959, forwarded by the Chief of Finance, 
Department of the Army (under D.O. No. 444, allocated by Depart- 
ment of Defense Military Pay and Allowance Committee), requests 
an advance decision on the propriety of payment on a voucher (en- 
closure (1) to your letter) stated in favor of Corporal Herbert C. 
Carlson, Jr., in the amount of $86.45, representing additional retired 
pay for the period from May 1, 1958, to June 30, 1959, inclusive. The 
proposed adjustment of retired pay is based on the corrections made in 
Corporal Carlson’s military records under authority of the provisions 
of 10 U.S.C. 1552, as set forth below. 

It appears that Corporal Carlson, a member of the Regular Army, 
was placed on the temporary disability retired list on March 31, 1952, 
in accordance with the provisions of section 402(a) of the Career 
Compensation Act of 1949, 63 Stat. 816, 37 U.S.C. 272(a), with a tem- 
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porary disability rating of 50 percent, having then completed a total 
of four years, six months and nine days of actual active service. 
Such action entitled him, under section 402(d) of the 1949 law, 37 
U.S.C, 272(d), to receive retired pay for the period during which his 
name was authorized to be carried on the temporary disability retired 
list (but in no event to exceed a period of five years from March 31, 
1952) computed at the rate of 50 percent of the basic pay of enlisted 
pay grade E-4, with over four but not over six cumulative years of 
creditable service. He remained on the temporary disability retired 
list and was paid disability retired pay at the 50 percent rate until 
April 30, 1958, when he was removed from that list and permanently 
retired in accordance with the provisions of 10 U.S.C. 1201, 70A Stat. 
91 (see 10 U.S.C. 1210(c), 70A Stat. 95) with a 30 percent disability 
rating entitling him to receive retired pay effective from May 1, 1958, 
computed at the rate of 30 percent of the basic pay of enlisted pay 
grade E-4, with over four but not over six cumulative years of cred- 
itable service ($47.97 per month). Effective June 1, 1958, the rate 
of his retired pay was increased by six percent to $50.85 per month. 
(Section 4(a), act of May 20, 1958, 72 Stat. 128), 10 U.S.C. 1401 note. 

The Army Board for the Correction of Military Records, upon 
considering the matter pursuant to the soldier’s application, concluded 
that the failure of the Department of the Army to resolve his tem- 
porary disability retired status within the five-year period prescribed 
in section 402(d) of the 1949 law (see, also, 10 U.S.C. 1210(h), 70A 
Stat. 96) was in error and unjust and that recoupment of the amount 
of retired pay improperly paid to Corporal Carlson during the period 
April 1, 1957, to April 30, 1958, inclusive, at the rate of $79.95 per 
month would constitute an injustice. The findings, conclusions, and 
recommendations of the Army Board for the Correction of Military 
Records were approved and in a memorandum dated November 26, 
1958, the Under Secretary of the Army directed : 


That all of the Department of the Army records of HERBERT C. CARLSON, 
JR., be corrected to show: 

a. that having been found fit for military duty, his name was removed from the 
Temporary Disability Retired List on 30 March 1957; 

b. that he enlisted in the Regular Army on 31 March 1957 for a period of 
8 years; 

e. that on 31 March 1957, having been determine‘ to be unfit for duty by reason 
of physical disability, 50 per cent disabling, he was placed on the Temporary 
Disability Retired List in the grade of corporal E-4, with retirement pay effective 
1 April 1957; and 

d. that following further physical evaluation he was found permanently unfit 
for duty and was removed from the Temporary Disability Retired List and 
permanently retired for disability in the grade of corporal E-4, 30 per cent dis- 
abled, effective 30 April 1958, under the provisions of Title 10, United States 
Code, Section 1201. 


It appears that Corporal Carlson’s retired pay effective from May 
1, 1958, has been computed at the rate of 30 percent (percentage of 
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his disability) of the basic pay of enlisted pay grade E-4, with over 
four but not over six cumulative years of creditable service based on 
his actual active service as of March 31, 1952, the date he was placed on 
the temporary disability retired list. The proposed adjustment in his 
retired pay covering the period May 1, 1958, to June 30, 1959, inclusive, 
raises the question whether as a result of the corrections which have 
been made in his military records the period of his inactive service on 
the temporary disability retired list from March 31, 1952, to March 
30, 1957, inclusive, five full years, should be added to his actual active 
service, thereby entitling him to receive retired pay effective from 
May 1, 1958, computed on the basis of enlisted pay grade E-4, with 
over eight but not over ten cumulative years of creditable service. 

The corrections made in Corporal Carlson’s military records termi- 
nated his status on the temporary disability retired list as of March 
30, 1957, the expiration date of the five-year period that his name 
was authorized to be carried on that list (10 U.S.C. 1210(b)) and 
having been found fit for active duty (section 1210(f) ), it is required 
that he be viewed as having reenlisted in the Regular Army (section 
1211(a)(3)), 10 U.S.C. 1211(a) (3), effective as of March 31, 1957. 
His military records, as corrected, now show that following this new 
enlistment on March 31, 1957, he was again placed on the temporary 
disability retired list effective as of April 1, 1957, removed from that 
list and permanently retired for disability in the grade of Corporal 
E-+4, with a 30 percent disability, effective April 30, 1958. Thus, the 
period that claimant’s name was carried on the temporary disability 
retired list from April 1, 1957, to April 30, 1958, inclusive, arose solely 
as an incident to his military service under his reenlistment of March 
31, 1957, and was, therefore, entirely separate and distinct from and 
not a continuation of the five-year period his name was on that list 
from March 31, 1952, to March 30, 1957, inclusive, under the preced- 
ing enlistment period. 

Section 202(a) of the Career Compensation Act of 1949, 63 Stat. 
807, 37 U.S.C. 233(a), prescribes the service creditable in the com- 
putation of monthly basic pay subject to the provisions of subsections 
(b), (c), and (d) of that section. The provisions of subsections (c) 
and (d) are not pertinent to the instant matter. Under subsection 
(b) members of the uniformed services “accrue additional service 
credit for basic pay purposes, for periods while on a temporary dis- 
ability retired list, honorary retired list, or a retired list of any of 
the uniformed services, or while authorized to receive retited pay, 
retirement pay, or retainer pay as a member of the Fleet Reserve or 
Fleet Marine Corps Reserve, from any of the uniformed services or 
from the Veterans Administration, or while a member of the Honorary 
Reserve of the Officers’ Reserve Corps or Organized Reserve Corps.” 
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Section 202(b), 87 U.S.C, 233(b), further provides that except for 
active service as prescribed in section 202(a) (1), 37 U.S.C. 233(a) (1), 
“the service credit authorized in this section shall not be included to 
increase retired pay, disability retirement pay, retirement pay, or 
retainer pay while on a retired list, on a temporary disability retired 
list, in a retired status, or in the Fleet Reserve or Fleet Marine Corps 
Reserve, except as provided in Title IV of this Act.” 

In our decision of November 28, 1956, 36 Comp. Gen. 431, there 
was considered the case of an enlisted member of the Air Force whose 
name was carried on the temporary disability retired list during the 
period from January 1, 1952, to November 30, 1953, when he was dis- 
charged from the service by reason of physical disability and paid sev- 
erance pay as prescribed in section 403 of the 1949 act, 63 Stat. 820, 37 
U.S.C. 278. He had no military status during the period December 1, 
1953, to June 14, 1955. On June 15, 1955, he reenlisted in the Air 
Force and on July 31, 1956, his name was again placed on the tem- 
porary disability retired list. It was held in the decision of November 
28, 1956, that: 

The time previously spent on the temporary disability retired list also may 

be included with his active service in computing such retired pay [effective from 
August 1, 1956] since section 202(b) of the Career Compensation Act, 37 U.S.C. 
233(b), authorizes the accrual of additional service credit for basic pay purposes 
for periods while on such list. 
In reaching that conclusion, it was pointed out that while the proviso 
in section 202(b) “does not permit the use of such inactive service 
credit to increase retired pay, disability retirement pay, retirement 
pay, or retainer pay while on a retired list, on a temporary disability 
retired list, [or] in a retired status—with an exception which does 
not appear to be material here—that provision is believed to refer to 
members who have been retired and are in receipt of retired or retire- 
ment pay and thus have a pay to which the prohibition against an 
‘increase’ may apply.” Hence, on the basis of the facts in that case 
it was held that “The counting of time spent on the temporary disa- 
bility retired list during that interval [January 1, 1952, to November 
30, 1953], in computing the amount of retired pay due him at the 
present time [effective August 1, 1956], will not result in any ‘increase’ 
in retired pay ‘while on’ a retired list or temporary disability retired 
list, within the meaning of section 202(b) of the Career Compensation 
Act.” 

In the instant case and as previously pointed out, the period that 
the claimant’s name was carried on the temporary disability retired 
list from April 1, 1957, to April 30, 1958, inclusive, arose solely as an 
incident of his reenlistment on March 31, 1957, and was not a continu- 
ation of the preceding period of five years that he already had spent 
on the temporary disability retired list from March 31, 1952, to March 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 217 


30, 1957, inclusive. There being a period of time when his name was 
not carried on such list, the inclusion of the five-year period preceding 
March 31, 1957, in determining the amount of disability retired pay 
which became due him incident to his removal on April 30, 1958, from 
the temporary disability retired list in connection with his permanent 
retirement, with 30 percent physical disability, effective May 1, 1958, 
will not result in an “increase” in his disability retired pay while “on 
a temporary disability. retired list” within the meaning of section 
202(b) of the 1949 law. 

The question presented is answered accordingly. The voucher and 
supporting papers are returned and payment thereon is authorized, 
if otherwise correct. 


[ B-139990 J 


Military Personnel—Fleet Reservists—Active Duty After Re- 
tirement—Training Duty 


The provision in section 208 of the Naval Reserve Act of 1938, as amended, which 
excluded the two months of obligated active duty in each four-year period 
which Navy enlisted members were required to perform after transfer to the 
Fleet Reserve or Marine Corps Reserve for the purpose of recomputing retainer 
and retired pay based on active service after retirement or transfer, was ef- 
fective until the repeal of section 208 by the act of August 10, 1956, so that 
such active duty performed prior to August 10, 1956, is not creditable to increase 
retired pay; however, in view of the definition of active duty in 10 U.S.C. 
101 (22), as including “training duty” and “annual training duty,” such training 
duty performed after August 10, 1956, by enlisted members after transfer to the 
Fleet Reserve or Marine Corps Reserve is to be regarded as active duty for 
increasing retainer or retired pay under 10 U.S.C. 1402(a). 


To the Secretary of Defense, September 24, 1959: 


Reference is made to letter of June 18, 1959, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to 
whether active duty, as defined in section 101(22) of Title 10, U.S. 
Code, for training performed subsequent to retirement or transfer 
to the Fleet Reserve or the Marine Corps Reserve may be credited 
for the purpose of increasing retired pay under section 1402(a) of 
Title 10 of the code. The question is set forth in Committee Action 
No. 242 of the Military Pay and Allowance Committee, Department 
of Defense, as follows: 

Is it the intent of Title 10 United States Code, Section 101(22) that active 
duty for training performed subsequent to retirement or transfer to the Fleet 
Reserve or the Marine Corps Reserve be credited for the purpose of increasing 
retired pay under Section 1402(a) of title 10 of the Code? 

The reference to the Marine Corps Reserve in the question sub- 
mitted is presumed to mean the Fleet Marine Corps Reserve. 

The Naval Reserve Act of 1938 and the Armed Forces Voluntary 
Recruitment Act of 1945, as amended by the act of August 10, 1946, 
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60 Stat. 994, 34 U.S.C. 854g, authorized, upon completion of 20 years 
of active service, the transfer of enlisted members of the Navy to the 
Fleet Reserve and the placement of Army members on the retired 
list, respectively, with retainer and retired pay computed as there 
prescribed, that is, on the basis of 214 percent of base and longevity 
pay times the number of years of creditable active service. 

Until the completion of 30 years’ total service, active and inactive, 
such members were subject to the obligation to perform additional 
active duty. Under section 7 of the 1946 act, 10 U.S.C. 948a, Army 
members were “subject to perform such periods of active duty as 
may * * * be prescribed by law” and section 8(a), 10 U.S.C. 986(a), 
of that act authorized the recomputation of retired pay upon release 
from such active duty with credit for such additional active service. 
Section 206 of the Naval Reserve Act required members of the Fleet 
Reserve in time of peace “to perform not more than two months’ 
active duty in each four year period.” Section 208 of the Naval Re- 
serve Act, as added by the 1946 act, authorized the recomputation 
of retainer and retired pay of Fleet reservists and former Fleet re- 
servists based on active service performed after transfer or retire- 
ment “except that which they are required to perform in time of 
peace under section 206.” 

Section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 
37 U.S.C. 316, authorized members of the Fleet Reserve and retired 
members of the Navy to receive increases in retired pay and retainer 
pay for all active duty performed after retirement or transfer to the 
Fleet Reserve, and to that extent superseded the provisions of section 
208 of the Naval Reserve Act. See page 1092 of H.R. Report No, 970, 
84th Congress. 

However, section 208 was not expressly repealed by the Career 
Compensation Act. Since a statute is not deemed repealed or amended 
merely by enactment of another statute on the same subject, and since 
repeals by implication are not favored, when there are two acts on 
the same subject both must be given effect if possible. Rosenberg v. 
United States, 346 U.S. 273; 34 Comp. Gen. 170, 172; 55 Col. L. Rev. 
1039. Accordingly, it must be held that for the purpose of comput- 
ing retainer and retired pay the provision in section 208 excluding 
active duty required by section 206 remained in full force and effect 
after the enactment of the Career Compensation Act of 1949 until 
that section was expressly repealed by the act of August 10, 1956, 
70A Stat. 675. Hence, such active duty performed prior to August 
10, 1956, is not creditable for the purpose of increasing retired pay. 
Section 516 of the Career Compensation Act was superseded effective 
August 10, 1956, by 10 U.S.C. 1402(a). 
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Concurrently with the repeal of section 208 of the Naval Reserve 
Act, the act of August 10, 1956, enacting into positive law Title 10, 
U.S. Code, provided in 10 U.S. Code 101 (22) that, 

“Active duty” means full-time duty in the active military service of the 
United States. It includes duty on the active list, full-time training duty, an- 
nual training duty, and attendance, while in the active military service, at a 
school designated as a service school by law or by the Secretary of the military 
department concerned. 

The provisions of the Naval Reserve Act of 1938 respecting trans- 
fer of members of the Navy to the Fleet Reserve upon completion of 
20 years of active service and retirement upon completion of 30 years 
of service were codified in 10 U.S.C. 6330 and 6331 by the act of 
August 10, 1956, 70A Stat. 396, 397. Section 6330(c) authorizes the 
recomputation of retainer pay under section 1402 to reflect active 
service after transfer. Section 1402(a) provides for increases in re- 
tainer pay for members of the Fleet Reserve and for increases in re- 
tired pay for retired members of the Navy on account of active serv- 
ice performed after transfer to the Fleet Reserve or after retirement. 
Since the definition of “active duty” contained in 10 U.S.C. 101(22 
includes “full-time training duty” and “annual training duty,” and 
since section 208 of the Naval Reserve Act of 1938 was repealed by the 
act of August 10, 1956, without reenacting the prohibition there con- 
tainrd, such training duty performed on and after that date must be 
regarded as “active duty” within the meaning of 10 U.S.C. 1402(a). 

Attention is also invited to decisions 36 Comp. Gen, 179, 37 Comp. 
Gen. 264, and 38 Comp. Gen. 251 relating to the question of whether 
active duty for training is “active service” within the meaning of 
section 203(b) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 234(b), providing additional special pay to certain medical 
and dental officers in amounts dependent upon the number of years 
of active service as physicians and dentists. For the reasons there 
stated we concluded that active duty for training performed prior to 
August 10, 1956, was not such active service but that active duty for 
training performed after August 9, 1956, is active service. Also, the 
crediting of training duty performed prior to August 10, 1956, as 
active duty in computing the special pay of physicians and dentists 
would contravene the provisions of section 49(f) of the act of August 
10, 1956, which provides that its enactment does not increase the pay 
of any person. 

The Committee Action discussion refers to section 202(b) of the 
Career Compensation Act of 1949, 37 U.S.C. 233(b), to section 3(b) 
of the act of May 20, 1958, 72 Stat. 128, 37 U.S.C. 252(f), and to H. 
Report No. 970 of the Committee on the Judiciary, House of Repre- 
sentatives, to accompany H.R. 7409 (enacted into Public Law 1028, 
84th Congress), as possibly having a bearing on the question of credit- 
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ing active duty for training after transfer of the Fleet Reserve. 
Section 202(b) of the Career Compensation Act relates to increases 
in the longevity pay factor in the computation of retired pay on ac- 
count of inactive retired service. It does not prohibit increases in 
retired pay on account of active service after retirement; in fact, it 
recognizes that active service after retirement increases retired pay. 
There is nothing in that section which would operate to preclude in- 
creases in retired pay on account of active duty for training performed 
on or after August 10, 1956. Compare 37 Comp. Gen. 264. 

Section 3(b) of the 1958 act relates to the problem of whether a 
member receiving retainer or retired pay who performs active duty 
after transfer or retirement should receive retainer or retired pay 
at the pay rates in effect on May 31, 1958, or those provided in the 
1958 act. As to the effect of that provision on such active service on 
the computation of retired pay, see decision of June 19, 1959, 38 Comp. 
Gen. 843. Nothing in that provision of law in any way operates to 
prevent the crediting of active duty for training in the recomputa- 
tion of retired pay. 

In H. Report No, 970, 84th Congress, to accompany the bill which 
became Public Law 1028, it was stated that the definition of “active 
duty” was based on the definition of “active Federal service” in the 
source statute, since it was believed to be closer to the general usage 
than the definition in 50 U.S.C. 901(b), which excludes active duty 
for training from the general concept of active duty. The report also 
indicates that the source for the definition in 10 U.S.C. 101(22) is 10 
U.S.C. 1036e(d) and 34 U.S.C. 440m(d), that is, section 306(d) of 
Title III of the act of June 29, 1948, relating to retirement of mem- 
bers of the reserves for active and inactive military service. 10 
U.S.C. 1331. The fact that the definition of “active duty” in 10 
U.S.C. 101(22) may be based on Title III of the 1948 act does not in 
any way restrict the scope of the definition adopted in the 1956 act 
so as to prevent considering active duty for training as active duty 
within the meaning of 10 U.S.C. 1402(a). 


[ B-140168 J 


Civilian Personnel—Customs Inspectional Services—Over- 
time Charges to Carriers—Flat Rate 


The establishment of a uniform flat rate for inspection of private aircraft by 
the Bureau of Customs during overtime periods and on Sundays or holidays at 
ports of entry from Canada, Mexico, Cuba, and other nearby countries in lieu 
of the present system of charging the actual compensation earned by the em- 
ployees rendering the service, which is administratively burdensome, would sub- 
stitute a system of charges that would require overpayments from some opera- 
tors to offset underpayments by others, is not permissible under 19 U.S.C. 267 
and 1451 which require that each person requesting the inspectional services be 
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charged an amount sufficient to reimburse the Government for the cost of over- 
time or extra compensation and expenses incurred for the inspection. 


To the Secretary of the Treasury, September 24, 1959: 


On August 5, 1959, the Acting Secretary requested our decision on 
certain questions concerning charges by the Bureau of Customs for 
inspection of private aircraft during overtime periods and on Sundays 
or holidays at ports of entry from Canada, Mexico, Cuba, and other 
nearby countries. 

The Acting Secretary says that: 

Under the present practice, when an employee is assigned to service private 
aircraft during a period on a Sunday or holiday or at night (when not ona 
regular tour of duty), the operator of each plane is required to deposit reim- 
bursement in an amount equal to what his share will be if no additional planes 
arrive. After the expiration of the overtime period the amount of the employee's 
extra compensation is prorated among all the planes serviced during the period 
and a refund is made to each operator whose deposit is in excess of his share. 
This system is burdensome both to the parties in interest and to the Government. 

He indicates that since the early part of this year this practice has 
been the subject of many complaints from operators of private air- 
craft based on: 

(1) the free service rendered by Canadian Customs during overtime hours to 
private aircraft arriving in that country, (2) the free service rendered by the 
U.S. Immigration and Naturalization Service to returning private aircraft, (3) 
the free service rendered to private automobiles at border c#ossings, and (4) 
the uncertainty of the overtime charge, which on a Sunday or holiday can vary 
from two days’ pay approximating $50 down to an amount less than $5 depend- 
ing on the number of arrivals in an 8-hour period serviced by one customs officer. 

To provide some immediate relief to private aircraft operators and 
to eliminate the administrative burden involved in the present prac- 
tice, the Acting Secretary proposes, in lieu of the present system, the 
establishment of a fixed flat rate charge which “would be based on the 
average annual reimbursable compensation and expenses paid by 
private aircraft operators throughout the Service and would be ad- 
justed at the beginning of each fiscal year, either up or down, to meet 
changing conditions.” He asks two specific questions: 

(1) May a flat rate charge be assessed for the inspection of a private aircraft 
at night or on a Sunday or Holiday in lieu of charging the actual compensation 
earned by the customs officer or employee rendering the service? Such a flat 
rate charge would be calculated to recover the direct cost of extra compensation 
and would be reviewed annually to determine whether adjustments upward 
or downward were necessary. 

(2) May the flat rate charge referred to in (1) above be calculated to recover 
also any transportation and travel expenses incurred in overtime assignments? 

The charges assessed for the costs of overtime or extra pay on Sun- 
days and holidays occasioned by customs inspections are authorized 
in 19 U.S.C. 267, and 1451, which sections provide in pertinent part 
as follows: 


§ 267. Compensation for overtime services; fixing working hours * * * The 
said extra compensation shall be paid by the master, owner, agent, or consignee 
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of such vessel or other conveyance whenever such special license or permit for 
immediate lading or unlading or for lading or unlading at night or on Sundays 
or holidays shall be granted to the collector of customs, who shall pay the same 
to the several customs officers and employees entitled thereto according to the 
rates fixed therefor by the Secretary of the Treasury. * * * 

§ 1451. * * * Upon a request made by the owner, master, or person in charge 
of a vessel or vehicle, or by or on behalf of a common carrier or by or on behalf 
of the owner or consignee of any merchandise or baggage, for overtime services 
of customs officers or employees at night or on a Sunday or holiday, the collector 
shall assign sufficient customs officers or employees if available to perform any 
such services which may lawfully be performed by them during regular hours 
of business, but only if the person requesting such services deposits sufficient 
money to pay, or gives a bond in an amount to be fixed by the collector, condi- 
tioned to pay the compensation and expenses of such customs officers and em- 
ployees, who shall be entitled to rates of compensation fixed on the same basis 


and payable in the same manner and upon the same terms and conditions as in 


the case of customs officers and employees assigned to duty in connection with 
lading or unlading at night or on Sunday or a holiday. * * * 


Under the flat fee system proposed, the charge to an individual 
private aircraft owner or operator would not be measured directly by 
the extra cost to the Government for that particular inspection. For 
example, a private airplane arriving at a busy airport, where arrivals 
necessitating overtime or Sunday or holiday inspections are frequent, 
would be required to pay more than the exact cost to the Government 
of his inspection; and the plane arriving at the least used airports 
would pay less. We understand that would be a natural result of the 


proposed uniform flat fee system if the Government is to be fully 
reimbursed for all such inspections. 

In view of the nature of the authorized charges, which the Supreme 
Court has characterized a tax (/nternational Railway Company v. 


Davidson, 257 U.S, 506), the statutes must be strictly construed as 


granting no broader authority in connection with those charges than 
that specifically expressed. By precise language, the statutes clearly 
require that, when applicable, each person requesting the services 
shall be charged an amount sufficient to reimburse the Government 


the cost of overtime or extra compensation and expenses incurred for 


the inspection requested. There is no authority for charging any 
more or less than that amount. 
While we readily recognize the heavy administrative burden in- 


volved and the inconvenience to some aircraft operators in the opera- 


tion of the present system, we do not view the law in its present state 
as permitting the substitution of a system of charges necessarily re- 
quiring overpayments from some to offset underpayments by others. 

Therefore, the first question presented must be answered in the 
negative which renders unnecessary any answer to the second 
question. 
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Military Personnel—Readjustment Payment to Reservists 


on Involuntary Release—Five Years of Service—Training 
Duty 


The inclusion in the definition of “active duty” in 10 U.S.C. 101(22), which was 
enacted into positive law by the act of August 10, 1956, of “full time training 
duty” requires the application of such definition to service performed by mem- 
bers of reserve components of the Armed Forces after such date rather than 
a more restrictive definition in section 101(b) of the Armed Forces Reserve 
Act of 1952; therefore, a member of a reserve component may have periods of 
active duty for training performed on or after August 10, 1956, credited as part 
of the continuous active duty necessary for eligibility for lump-sum readjustment 
payment prescribed in section 265 of the Armed Forces Reserve Act of 1952, as 
added by the act of July 9, 1956, and, since active service means service on active 
duty (10 U.S.C. 101(24)), he may have such service included for use as a 


multiplier in computation of the amount of readjustment pay. 36 Comp. Gen. 
129, modified. 


Although active duty for training performed on or after August 10, 1956, by a 
member of a reserve component of the Armed Forces may be considered as active 
duty to determine eligibility for, or the amount of, lump-sum readjustment pay 
under the act of July 9, 1956, such duty performed prior to August 10, 1956, may 
not be considered as active duty for those purposes because the change in the 
definition of active duty to include training duty contained in the act of August 
10, 1956, does not apply retroactively. 
To the Secretary of Defense, September 25, 1959: 

Reference is made to letter of June 5, 1959, from the Assistant 


Secretary of Defense (Comptroller) requesting decision as to whether 


a member of the reserve component of the Armed Forces may count 
periods of active duty for training in determining eligibility to re- 
ceive lump-sum readjustment pay, as well as for use as a multiplier 
in computing the amount of such pay. The questions for our decision 


are set forth in Committee Action No, 241 of the Military Pay and 
Allowance Committee, Department of Defense as follows: 


1. Under the provisions of the Act of July 9, 1956, Public Law 676, 84th 
Congress, which added Section 265 to the Armed Forces Reserve Act of 1952 
(66 Stat. 481), may a member of a reserve component of the Armed Forces 
count periods of active duty for training in determining eligibility to receive 
lump-sum readjustment pay and include the same for use as a multiplier in 
computing the amount of such readjustment pay? 

2. If the answer to Question 1 is affirmative, would such answer apply to any 


period of active duty for training, whether prior or subsequent to the date of 
the Act of August 10, 1956, Public Law 1028, 84th Congress? 


We held in 36 Comp. Gen. 129, with respect to similar questions 
(2a and 2b), that active duty for training may not be counted in 
computing the five years of continuous active duty for eligibility for 
lump-sum readjustment pay, nor as a multiplier in computing the 
amount due. This was based on the definition of “active duty” con- 
tained in section 101(b) of the Armed Forces Reserve Act of 1952, 50 
U.S.C. 901(b), which specifically excluded “active duty for training” 
from its scope. However, in 37 Comp. Gen. 264, we stated that, since 
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section 101(b) of the 1952 act was repealed by section 53 of the act of 
August 10, 1956, 70A Stat. 641, 682, 32 U.S.C. 53, and since 10 U.S. 
Code 101(22) enacted by the latter act, 70A Stat. 5,10 U.S.C. 101(24), 
defines “active duty” as including “full-time training duty,” such 
full-time training duty may now be regarded as “active service” within 
the meaning of that term as used in section 203(b) of the Career 
Compensation Act of 1949, as amended. Section 101(24) of Title 
10, 70A Stat. 5, defines “active service” as service on active duty. The 
Committee presents these questions to clarify our interpretation in 36 
Comp. Gen. 129 in view of the apparent conflict with our later holding. 

In 36 Comp. Gen. 129, we considered section 265, 50 U.S.C. 1016, as 
part of the Armed Forces Reserve Act of 1952, then in effect, and 
stated that while the term “active duty” has in some contexts been 
considered broad enough to include active duty for training, it ap- 
pears to have been used in a more restrictive sense in that act, as de- 
fined in section 101(b). Furthermore, section 265(b) (2), 50 U.S.C. 
1016(b) (2), which bars payment to members released from active 
duty for training, was in line with the restrictive definition contained 
in section 101, and in the same manner, the term “active service” con- 
tained in section 265, 10 U.S.C. 101, which is synonymous with the 
term “active duty,” is also so restrictive. However, the provisions of 
the Armed Forces Reserve Act as enacted in 1952, with certain excep- 
tions not pertinent here, were reenacted as part of the act of August 
10, 1956, and are contained in most part in Title 10 and generally are 
unchanged in substance. We did point out in 37 Comp. Gen. 264 at 
page 265, however, that the definition of “active duty,” as contained 
in section 101 of the Armed Forces Reserve Act, was changed by the 
act of August 10, 1956, as part of 10 U.S. Code 101(22) to include 
full-time training duty. 

House Report No. 970, dated June 28, 1955, on H.R. 7049, 84th 
Congress, which subsequently became the act of August 10, 1956, re- 
vising and enacting into law Titles 10 and 32, United States Code, 
noted that certain laws relating to the same subject were not uniform 
and explained that in restating the laws in the new title, for consist- 
ency and clarity, the draftsmen have made every effort to make the 
result an up-to-date and unified whole. To this end, a standard glos- 
sary of terms was adopted (see section 101, Title 10 and section 101, 
Title 32). On page 23 of the report, in discussing the definition of 
“active duty” as subsequently contained in 10 U.S.C. 101(22), it was 
said to be based on the definition of “active Federal service” contained 
in section 306(d), Title IIT, Public Law 810, 62 Stat. 1090, 10 U.S.C. 
1036e(d) 1952 Ed., since that was considered to be closer to general 
usage than the definition in section 101(b) of the Armed Forces Re- 
serve Act of 1952, 50 U.S.C. 901(b), which excludes active duty for 
training from the general concept of active duty. See also table 2A, 


—— 
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page 1107, of the report which gives the reason for omission of 50 
U.S.C. 901. The Senate Report 2484 on H.R. 7049 dated July 9, 1956, 
contains similar explanations. 

With respect to section 49(a) of the act of Angust 10, 1956, 70A 
Stat. 640, 32 U.S.C. 49(a), which provides in pertinent part that laws 
effective after March 31, 1955, that were inconsistent with that act 
shall be considered as superseding it to the extent of the inconsistency, 
it has been held that statutes enacted at the same session of Congress 
should receive the construction, if possible, which will give effect to 
each. See M/oss v. United States, 29 App. D.C. 188; United States v. 
Burnett, 65 F. 2d 195. Also, where Congress amends one portion of 
a law, leaving another untouched, the assumption is that the two 
were designed to function as parts of an integrated whole and the 
courts should give each as full play as possible. Markham v. Cabell, 
326 U.S. 404. The text of Public Law 676, 84th Congress, 70 Stat. 
517, 50 U.S.C. 1016, standing alone is not inconsistent with the pro- 
visions in the Revised Code pertaining to reserve personnel and, there- 
fore, the terms “active duty” and “active service” appearing therein 
should, subsequent to August 10, 1956, be regarded as including full- 
time training duty. Cf. 37 Comp. Gen. 264-265. The restriction 
contained in section 265b(2) is not regarded as being in conflict with 
or inconsistent with that view. 

Accordingly, in answer to the first question, under the provisions 
of the act of July 9, 1956, Public Law 676, 84th Congress, 70 Stat. 
517, and the act of August 10, 1956, Public Law 1028, 84th Congress, 
70A Stat. 1, 10 U.S.C. 101, a member of the reserve component of the 
Armed Forces may, with respect to active duty for training performed 
on or after August 10, 1956, 50 U.S.C. 1016, count periods of active 
duty for full-time training as part of the continuous active duty neces- 
sary to determine eligibility for lump-sum readjustment pay, and, 
since “active service” means service on active duty (see 10 U.S.C. 
101(24) 70A Stat. 5), he may include such service for use as a 
multiplier. 

Generally, laws are not considered as applying to past transactions 
in the absence of a clear indication of legislative intent that they were 
intended to so operate. 50 American Jurisprudence, Statutes, sec- 
tions 476, 478; 5 Comp. Gen. 381; 21 Comp. Gen. 870. There is no 
indication in the act of August 10, 1956, or its legislative history that 
the Congress intended that the definition of active duty in section 
101(22) or active service in section 101(24) should apply to training 
duty performed prior to August 10, 1956. On the contrary it appears 
that to apply that definition to training duty performed prior to 
August 10, 1956, would be inconsistent with the provisions of section 
49(f) of the 1956 act, 70A Stat. 640, 32 U.S.C. 49(f£), when considered 
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in conjunction with the provisions of 10 U.S. Code 1402(a). The lat- 
ter provision authorizes increases in retired and retainer pay on ac- 
count of active service performed after retirement or transfer to the 
Fleet Reserve, whereas section 49(f) provides that enactment of the 
act of August 10, 1956, does not increase pay, active, retired, or re- 
tainer. In 38 Comp. Gen. 251, we held that the definition of active 
duty contained in 10 U.S. Code 101(22) as including training duty 
does not apply to training duty performed prior to August 10, 1956, 
in computing the special pay of certain medical and dental officers. 
The provisions of section 49(f) require that conclusion. A similar 
conclusion is required with respect to the readjustment payment au- 
thorized by the act of July 9, 1956. 

Accordingly, question 2 is answered by saying that active duty for 
training performed prior to August 10, 1956, may not be considered 
as active duty in determining eligibility for or the amount of the 
readjustment payment, but that such training duty performed after 
August 9, 1956, may be considered as active duty for those purposes. 

To the extent above indicated, 36 Comp. Gen. 129 is modified. 


[ B-140593 J 


Military Personnel—Navy Officers—Voluntary Retirement 
Under Public Law 86—155—Annuity Elections for Depend- 


ents—Changes and Revocations 


The purpose of section 3 of the act of August 11, 1959, Public Law 86-155, con- 
cerning the effect of survivorship annuity option election changes or revocations 
by officers of the Regular Navy or Marine Corps who are voluntarily retired 
under the 1959 act, was not to permit elections after retirement but was merely 
to change the five-year limitation period in 10 U.S.C. 1481(c) ; therefore, Navy 
officers who are retired pursuant to the act of August 11, 1959, may not after 
retirement change their survivorship annuity option elections. 

A Navy officer who is retired for physical disability, although he might other- 
wise be eligible for voluntary retirement under the act of August 11, 1959, 
Public Law 86-155, may not be regarded as having been voluntarily retired 
under the 1959 act to come within the purview of section 3 of the 1959 act to 
change or revoke a survivorship annuity option election without regard to the 
time limitations in 10 U.S.C. 1481. 


To the Secretary of the Navy, September 25, 1959: 


Reference is made to letter of August 25, 1959, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces), requesting a 
decision on certain questions which have arisen within the Department 
of the Navy with respect to section 3 of the act of August 11, 1959, 
Public Law 86-155, 10 U.S.C. 1431. The request has been assigned 
Department of Defense Military Pay and Allowance Committee No. 
SS-N-449. 

The said section 3 reads as follows: 


Notwithstanding section 1431 of title 10, United States Code, a change of an 
election made under that section by an officer who is retired under this Act is 
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effective if made at such a time that it would have been effective had he been 
retired on the date prescribed by Section 6376, 6377, or 6379 of Title 10, U.S. 
Code, as appropriate, and a revocation of an election made under that section 
by an officer retired under this Act is effective if made before his retirement. 


Title 10, U.S. Code, section 1431(b) permits members of the Armed 
Forces, in general, to elect survivors’ annuities for eligible dependents 
to be paid for by deductions from the retired pay of such members. 
Section 1431(c) of that title provides: 

(c) An election made under subsection (b) may be changed or revoked by 
the elector before his retirement or before he becomes entitled to retired or 
retainer pay. * * * the change or revocation is not effective if he is retired 
or becomes entitled to retired or retainer pay within five years after the date 


of the change or revocation. If he revokes the election, he may not change or 
withdraw the revocation. 


The first question is stated as follows: 


May an officer retired under the Act of August 11, 1959, make a change in his 
election with respect to the Contingency Option Act subsequent to retirement 
if within such time that it would have been effective had he been retired on 
the date prescribed by Section 6376, 6877, or 6379 of Title 10, U.S. Code, as 
appropriate? 

H.R. 8068, 85th Congress, a predecessor bill to H.R. 4413, 86th 
Congress, which became Public Law 86-155, provided (in section 
13) that a change or revocation of an election made under 10 U.S.C. 
1431 “is effective if made before the officer retires and within one 
year following the date of approval of this Act.” The provisions 
of section 3 of the 1959 act should be read in conjunction with the 
provisions of 10 U.S. Code 1431(c) and 1486, which, respectively, 
permit a change in elections only if the change is made more than 
five years before retirement and prescribe the date as of which com- 
putation of the reduction in retired pay required to pay for the an- 
nuity elected shall be made. There is not apparent any legislative 
intent to change the requirement that the change in election be effected 
on or before the date of retirement; rather it appears that it was the 
intent merely to change the five-year period of limitation. That 
view is supported by that part of the hearings relating to the pro- 
visions of section 3, as follows: 


Captain WILLIAMS. This may be best illustrated by an example. That is 
an officer who is being considered for continuation in his 29th year and who is 
not continued would normally have completed 30 years and may well have 
filed a modification of an election in his 25th year of service. 

Mr. BLANDFORD. With respect to the Contingency Option Act? 

Captain WILLIAMS. With respect to the Contingency Option Act. Going out 
on the 29th year under the present law, then that modification would not have 
been effective. This will provide that if he made it in due time, under the 
time that he expected to be retired, it would be effective on retirement under 
this act, sir. 

Mr. BLANDFORD. I might mention, Mr. Chairman, that this is also written 
in such a manner that if that period of election is reduced from 5 to 3 years, it 
would cover that. That is why we don’t have any number of years of service 
here. [Italics supplied.] 
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See page 321 of the Hearings of the House of Representatives Com- 
mittee on Armed Services on H.R. 4413. 

If the Congress had intended to permit a change in election after 
retirement, some provision would necessarily have been made for 
recomputation of the amount of the reduction in retired pay required 
to pay for the annuity, since 10 U.S. Code 1436 requires that com- 
putation be made as of the date when the service member becomes 
entitled to retired pay, and a change in election would require a re- 
computation of the member’s payment on the cost of the annuity. 
Also, it is reasonable to assume that, if Congress intended to permit 
changes in elections after retirement, it would have considered some 
relaxation of the restriction in 10 U.S, Code 1435 that only the spouse 
or child of the member on the date of his retirement is an eligible 
beneficiary. 

Accordingly, an officer retired under the act of August 11, 1959, 
may not make a change in his election with respect to the Uniformed 
Services Contingency Option Act subsequent to retirement. The 
first question is answered in the negative. 

The second question is as follows: 

Are the provisions of Section 3 applicable to a change or revocation of an 
election with respect to the Contingency Option Act made by an officer who 
retired either voluntarily or by reason of physical disability after having been 
considered but not recommended for continuatien on the active list: 

a. If he meets the requirements set forth in subsection 2(d) and 2(e); 


b. If it is determined by the board that his performance would not warrant 
retention on the active list under any circumstances? 


Section 2(e) of Public Law 86-155, 10 U.S.C. 1431(e), reads as 
follows: 

An officer who has the qualifications specified in subsection (d) and who has 
been considered but not recommended for continuation on the active list pur- 
suant to section 1 of this Act shall be considered for the purpose of subsection 
(d) as being retired under this Act if the officer retires voluntarily prior to 
the date specified for his retirement under this Act. [Italics supplied.] 

In our decision of August 18, 1959, 39 Comp. Gen. 108, we held that a 
disability retirement is not a voluntary retirement within the meaning 
of section 2(e), and in the answer to question 5 we stated that, “If an 
officer is retired for disability under the statutory provisions author- 
izing retirement for disability, he is not retired under the act of 
August 11,1959 * * *,” 

Since section 3 of the act by its own terms is applicable only to “an 
officer who is retired under this act,” the provisions of section 3 are 
not applicable to a change or revocation of an election with respect 
to the Contingency Option Act made by an officer retired by reason 
of physical disability, notwithstanding he might otherwise have been 
retired under the provisions of the act of August 11, 1959. 

The phrase “for the purpose of subsection (d)” appears to have 
been used in section 2(e) of the act for the sole purpose of saving 
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to officers voluntarily retired under another statute the lump-sum 
payment of $2,000 granted officers retired under the act of August 11, 
1959, and for no other purpose. Had the Congress intended that 
voluntary retirements by officers otherwise having “the qualifications 
specified in subsection (d) and who have been considered but not 
recommended for continuation on the active list” are to be considered 
as retirements under the act of August 11, 1959, such result could 
have been achieved by merely omitting the phrase in question. 
Parts a and b of the second question are answered in the negative. 


[ B-134973 J 


Payments in Lieu of Taxes—Occupancy for Governmental 
Purposes—Tax Exemption 


Although the use of real property, which was subject to State and local taxes 
when transferred from the Reconstruction Finance Corporation to other Fed- 
eral agencies, for governmental purposes is not sufficient in itself to bring the 
property within the tax exemption provisions in section 704(b) of the act of 
August 12, 1955, 40 U.S.C. 524(b), such governmental use must be considered 
with the specific uses described in section 704(b) (1), (2) and (3) of the act; 
hence, only if office buildings and facilities for governmental purposes are used 
or held primarily for the rendition of service to or on behalf of the local public 
may the property be considered tax exempt under section 704(b) (3) of the act. 


When one of three Federal agencies, which jointly occupy a former Reconstruc- 
tion Finance Corporation property consisting of of 23.3 acres of land and two 
buildings, uses 69 percent of the total square footage of the property including 
16.7 acres of land and one building, for a purpose which is considered to be for 
the benefit of the local public within the meaning of the tax exemption provisions 
in subsections 704(b) (3) and (4) of the act of August 12, 1955, 40 U.S.C. 524(b) 
(8) and (4), even though a preponderance of the building space is used by 
the other agencies for governmental purposes which do not render the property 
tax exempt, the property must be considered as a whole and, therefore, tax 
exempt so that payments in lieu of taxes may not be made. 


To Ray Slavin, Department of the Army, September 28, 1959: 


By second endorsement dated June 19, 1959, the Chief of Engineers 
referred to us your letter of May 13, 1959, submitting additional 
information regarding your prior request for advance decision as to 
whether you may certify for payment under act of August 12, 1955, 
Public Law 388, 84th Congress, 69 Stat. 721, 40 U.S.C. 524(b), as 
amended, 40 U.S.C. 521-524, a voucher for $12,341.41 in favor of 
Multnomah County, Oregon. The voucher covers payments in lieu 
of taxes for the periods January 1, 1955, through June 30, 1958, on 
certain real property described as Tax Lot 8, Section 24, Township 
1, North, Range 3 East of the W.M. By letter of August 28, 1958, 
B-134973, in response to your earlier request for advance decision, we 
concluded that it was not possible to determine conclusively from 
the information furnished by you at that time whether the property 
was dedicated to local public purposes (as distinguished from general 
public purposes) within the meaning of section 704(b) (3) of Public 
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Law 388, 40 U.S.C. 524 (b) (8); and, accordingly, we held that the 
voucher in question could not be certified for payment. 

From the information now furnished by you and from the prior 
record, the facts concerning the real property in question appear to 
be as follows: 

The property consists of 23.3 acres of land and two one-story build- 
ings containing approximately 112,500 square feet of space. The 
property was transferred to the Department of the Army, Corps of 
engineers, by the War Assets Administration and title thereto con- 
veyed to the United States on June 3, 1949, by the Reconstruction 
Finance Corporation. 

The property is jointly occupied on a permanent basis by three 
Federal agencies. One building having 50,000 square feet of space 
is used entirely by the Bonneville Power Administration for storage 
of materials, equipment and electrical apparatus, The other build- 
ing having 62,500 square feet of space is occupied by the United States 
Geological Survey and the Corps of Engineers for laboratory pur- 
poses, 6,500 square feet by the Survey and 56,000 square feet by the 
Corps. Approximately 16.7 of the total 23.3 acres of land involved 
are assigned for use of the Bonneville Power Administration. 

Section 703 of Public Law 388, 40 U.S.C. 523, directs the various 
departments and agencies of the Federal Government to make pay- 
ments in lieu of taxes on certain properties transferred to them from 
the Reconstruction Finance Corporation on or after January 1, 1946, 
if title has been continuously in the United States since the date of 
transfer. However, section 704(b) of that Public Law, under the 
subheading “Limitations,” provides in pertinent part as follows: 

(b) No payment shall be made under section 703 with respect to any real 
property of the following categories: 

* + x * * ‘ +. 

(3) Real property used or held primarily for the rendition of service to or on 
behalf of the local public, including (but not limited to) the following categories 
of real property: courthouses ; post offices and other property used for purposes 
incidental to postal operations; and federally owned airports maintained and 
operated by the Civil Aeronautics Administration. 

(4) Office buildings and facilities which are an integral part of, or are used 
for purposes incidental to the use made of, any properties described in para- 
graph (1) (2), or (3) of this subsection. 

We held in our decision of April 24, 1958, B-134973, that the Trout- 
dale Substation of the Bonneville Power Administration was being 
used or held primarily for the purpose of rendering service to or on 
behalf of the local public and hence that payment in lieu of taxes 
properly may not be made on that substation under Public Law 388, 
It appears that the building used by the Bonneville Power Adminis- 
tration as a warehouse is for purposes incidental to the use made of 


the Administration’s substations in rendering service to or on behalf 
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of the local public and, accordingly, within the purview of section 
704(b) (4) of Public Law 388, 40 U.S.C. 524(b) (4), precluding pay- 
ments in lieu of taxes therefor. 

With respect to the space utilized by the Geological Survey you 
state that each of the three operating divisions thereof carries on 
activities that redound significantly and specifically to the benefit of 
the people of the Portland- Vancouver area and that the Survey works 
in close cooperation with state, local, and other Federal agencies in 
the area, most of its work being on a cost-sharing basis with these 
agencies. As examples of projects which benefit primarily the local 
public you cite three studies covering water resources in the local area. 
You state that officials of the Geological Survey estimate that about 
two-thirds of its space in the laboratory building is devoted to activi- 
ties which primarily benefit the lower Columbia Basin area. The 
scope of the three water studies cited by you is, quoting from your 
letter, as follows: 

a. Extensive study and report on the Ground-Water resources of the Tualatin 
Valley, Oregon. The Tualatin River empties into the Willamette just south of 
Portland, and the Tualatin Valley which is rapidly becoming a part of metro- 
politan Portland lies southwest of the city center. With the subdivision and 
settlement of the suburban areas, greater demand has arisen for more domestic 
and larger public water supplies. In addition, the manufacturing and process- 
ing plants that have located in the area require substantial supplies of water. 
This study and report made in cooperation with the office of the Oregon State 
Engineer was undertaken to provide necessary information on the occurrence 
and quality of ground water in this area of rapid development. (See Prelimi- 
nary Report on the Ground-Water Resources of the Tualatin Valley, Oregon, by 
D. H. Hart and R. C. Newcomb, January 1956.) 

b. Another more comprehensive study was made about the same time of the 
water resources of the Portland-Vancouver area including Multnomah County. 
Among the agencies which cooperated with the U.S.G.S. on this study was the 
City of Portland, Bureau of Water Works. (See Geological Survey Circular 
372). 

c. The U.S.G.S. is cooperating in a continuing study of the gradual lowering 
of the water table under the Portland-Vancouver area including Multnomah 
County and the downtown area. This condition involves serious economic con- 
sequences to the community, especially for business and industry where expen- 
sive heat exchange equipment has been installed and its continued use is threat- 
ened by the dwindling supply of water in deep wells. 

Concerning the building space devoted to activities of the Corps of 
Engineers, you point out that for fiscal year 1958 approximately 40.7 
percent of the Corps’ work was related to its Civil Works Program 
involving principally the testing of soil and rock samples as well as 
concrete, asphalt, and other construction materials used in carrying 
out river and harbor improvement and flood control functions of the 
Corps. You state that it is a well-recognized fact that the most fun- 
damental flood control measure on the Columbia River System is the 
construction of dams to regulate the river flow and that, at the same 
time, such river regulation furnishes valuable aids to navigation in 


the lower river by improving and stabilizing channel depths. You 
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state further that the benefits of this flood control program are of 
tremendous importance to people of the Portland-Vancouver area as 
demonstrated by the Vanport flood of 1948 involving loss of life and 
more than $20 million of property damage. 

By adding all of the space used by the Bonneville Power Adminis- 
tration to 40.7 percent of the space devoted to work of the Corps of 
Engineers and two-thirds of the space used by the Geological Survey, 
you arrive at 77,125 square feet of the total building area of 112,500 
square feet as being used or held primarily for the benefit of the local 
public. In view of the preponderance of space so devoted you did not 
deem it necessary to assign any relative value as between building and 
land use. 

Weare not convinced that the activities of the Geological Survey and 
the Corps of Engineers, while of benefit to the local public, constitute 
such use of the real property involved as to be within the meaning of 
the phrase “primarily for the rendition of services to or on behalf of 
the local public” as used in the act. The primary functions of the 
Survey and the Corps do not contemplate the rendition of services as 
such. While in any given period the work of these agencies could be 
of significant benefit to the local public, their activities are not neces- 
sarily ‘related to service of the local public and in another period 
might not be of any particular local benefit. It would appear that, as 
used in the act, “the rendition of services” relates to such services as 
are directly provided to or on behalf of members of the local public. 
Almost any Government agency operating in an area would be of some 
benefit to that area; however, only if the primary purpose for locating 
the agency operation in that area was to render service to or on behalf 
of the local public could the exemption from payments in lieu of taxes 
be said toapply. The examples of exempt uses given in the act, namely, 
courthouses, post offices, and airports would bear this out. Moreover, 
the property in question was included in a list of properties subject to 
payments in lieu of taxes under the provisions of H.R. 6182, which 
list is contained in House of Representatives Report No. 1453, 84th 
Congress, 1st Session, accompanying that bill later enacted as Public 


Law 388. Furthermore, it was recognized in Report No. 1453 that 


the property was sold to Army engineers for use as a “concrete soils 
laboratory” and it must be presumed that the general nature of the 
work to be carried on in the building by the Corps was known. AI- 
though we do not consider that properties listed in the House Report as 


being subject to payments in lieu of taxes are thereby conclusively 


made subject to such payments, in the absence of a clear showing that 
such properties are used primarily for the rendition of services to or on 
behalf of the local public, it would appear that inclusion of a property 
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in the list with knowledge of its proposed use is at least persuasive of 
an intent that such use did not exempt it from payments in lieu of 
taxes. 

Separate and apart from the question of property used for local 
benefit you point out in your letter that the real property in question 
is not used for industrial purposes by private enterprises seeking profit 
but rather that the use made thereof constitutes the carrying out of 
regular governmental functions which were intended to be excluded 
from operation of the act. In pointing this out you refer to our 
decision of September 4, 1957, 37 Comp. Gen. 170, wherein we quoted 
extensively from the legislative history of H.R. 6182 and from H.R. 
7184, 84th Congress, 1st Session, a similar bill, to show that the act 
was intended to reach only those properties which are occupied and 
used by private enterprises for profit purposes and not those properties 
which were taken over for purely governmental purposes on a perma- 
nent basis. 

However, upon reconsideration of the full legislative history of the 
act, we are constrained to conclude that use of real property for regu- 
lar governmental purposes is not sufficient in and of itself to warrant 
exclusion of such property from operation of the act. While our de- 
cision of September 4, 1957, dealt in considerable detail with the 
proposition that property used for governmental purposes was exempt 
from the requirement for payments in lieu of taxes, our conclusion 
therein was based on our finding that the property involved was pri- 
marily used or held for the rendition of service to or on behalf of the 
local public or as an office building used for purposes incidental 
thereto and, therefore, fell within the scope of sections 704(b) (2) and 
(3), 40 U.S.C. 524(b) (2), (3). See our decision of July 15, 1958, 38 
Comp. Gen. 24, wherein we held that industrial property used by the 
Department of the Army for a Reserve training center was subject 


to payments in lieu of taxes. As indicated in the two decisions re- 
ferred to above, while Congress was apparently concerned primarily 
with the tax exempt status of property commonly used for industrial 
purposes, it prohibitel payments in lieu of taxes under Public Law 
388 only on property falling within the purview of section 704(b) of 
that Public Law. 

Although the portions of the legislative history quoted in the deci- 
sion of September 4, 1957, are persuasive of the view that payments 
in lieu of taxes were contemplated only with respect to property used 
for industrial purposes, other portions thereof and the declaration of 
policy contained in the very act itself would seem to require a dif- 
ferent conclusion. 

While Mr. Meader states, at page 21 of the hearings on H.R. 6182, 
that he wouldn’t want to see payments in lieu of taxes on property 
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used for governmental purposes, it is obvious that his statement was 
largely predicated on his doubt that any such cases would arise. The 
following later exchange between Mr. Meader and Mr. Moss, also 
recorded at page 21 of the hearings, indicates strongly that property 
used for Government purposes was not intended by reason thereof 
to be exempt from payments in lieu of taxes: 

Mr. Moss. 

I have one in mind in Denver, Colo., where they have what they call the 
Federal City. It was an arms plant during the last war, held by the R.F.C. 
I think title was finally transferred to the General Services Administration. I 
would interpret that as coming under this bill, but it is operated as the center 
of governmental activities in Denver. Would it be subject to taxes? It would 
be no different than the Federal buildings in the District of Columbia? 

Mr. Meader. 


If it came within the definitions of this bill. 
Mr. Moss. 


I think it would. 
Mr. Meader. 

I think there would be payments in lieu of taxes paid. I was not aware 
of that plant and perhaps there is some way of exempting those properties, but 
I would like to see which properties they might be. 

Mr. Moss. 

I think it was operated during the war by Remington Arms, and in my 
interpretation of this bill it would come under the terms of this legislation, 
but I think it would come within the terms improperly. 

Moreover, section 701 of the act, declaring the policy of Congress, 
recognizes that “the transfer of real property having a taxable status 
from the Reconstruction Finance Corporation or any of its sub- 
sidiaries to another Government department has often operated to 
remove such property from the tax rolls of States and local taxing 
authorities, thereby creating an undue and unexpected burden upon 
such States and local taxing authorities, and causing disruption of 
their operations.” The declaration of policy states further that “It 
is the purpose of this title [act] to furnish temporary measures of 
relief for such States and local taxing authorities by providing that 
payments in lieu of taxes shall be made with respect to property so 
transferred on or after January 1, 1946.” 

Nowhere in the act is there mentioned that property used for gov- 
ernmental purposes shall be excluded from the provisions thereof. 
The fact that the act is silent in this respect, in view of the con- 
siderable attention devoted by Members of Congress to discussion of 
this aspect, would indicate that such use was not intended to be 
exempt, since the act could have been easily clarified to show such 
intent. Nor would the exemption from payments in lieu of taxes for 
property used for governmental purposes accord with the stated pur- 
pose of the act—to furnish relief for those States and local taxing 
authorities whose operations have been disrupted because tax income 
has been lost to them by reason of RFC property transfers. The 
exemptions from payments in lieu of taxes contained in the act are 
in harmony with the act’s purpose. The additional exemption cov- 
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ering governmental use of properties would do such violence to the 


purpose for which Public Law 388 was enacted that we cannot, in the 


absence of a clear and unmistakable direction, introduce it by way 
of implication. 


In view of the above it would appear that the preponderance of 
the building space in question is being used for purposes which do 
not render the property exempt from payments in lieu of taxes. 
However, as stated in your letter, approximately 16.7 of a total 23.3 
acres of land involved are devoted to the use of the Bonneville Power 
Administration, which use is considered to be for the benefit of the 
local public and thereby exempt from payments in lieu of taxes. 
Adding the total building space (112,500 square feet) to the total 
land area (1,014,948 square feet at 43,560 square feet per acre) we 
arrive at a total property area of 1,127,448 square feet. Of this area, 
the Bonneville Power Administration uses approximately 777,452 
(50,000 building and 727,452 land) square feet, or 69 percent, for 
its activities. 

While we recognize that there may be some question as to whether 
use of the land involved should be apportioned on a square-foot basis 
equally with the apportionment of building space, we know of no 
other basis, from the information of record, upon which we might 
prorate the use of the land. Since the Bonneville Power Adminis- 
tration is utilizing the major portion of the property in question and 
since we have already determined that the activities of that agency 
are primarily for the rendition of service to or on behalf of the local 
public within the meaning of the exemptive provisions of sections 
704(b) (3) and (4), we conclude, on the basis of the present record, 
that the property as a whole is within the limitations imposed by the 
act and payments in lieu of taxes may not be made thereon. C/. 37 
Comp. Gen. 574. 

Accordingly, the voucher in question may not be certified for 
payment. 


[ B-138310 } 


Civilian Personnel—Compensation—Overtime—Standby, 
etc., Time—Saved Rates—Election to Convert to Annual 
Premium Basis 


Firefighter employees who are in receipt of premium compensation for standby 
time at a saved rate, as prescribed in section 401 of the Federal Employees 
Pay Act of 1945, as added by section 208 of the act of September 1, 1954, 5 
U.S.C. 926 note, may not be permitted to elect, pursuant to administrative regu- 
lation, to have their premium compensation converted to the annual rate basis 
so long as their existing aggregate rate of compensation saved is more than the 
annual premium rate, even though their actual “take home pay” under the 
saved pay formula is below the anual premium rate; however, such elections 
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which have been made pursuant to administrative regulation prior to the time 
the aggregate saved rate of compensation equaled or exceeded the annual premium 
rate will not be questioned, provided that no further elections are made. 

In the absence of a specific definition of the term “existing aggregate rate” in 
the savings clause of the premium compensation provisions in section 401 of the 
Federal Employees Pay Act of 1945, as added by section 208(b) of the act of 
September 1, 1954, 5 U.S.C. 926 note, and of a mandatory formula prescribed by 
the Civil Service Commission for the determination of existing aggregate rates 
of compensation, the administrative departments have the responsibility to 
determine which pay factors—the amount of overtime, night duty, and holiday 
work—are significant in establishing an existing aggregate rate for each em- 
ployee or group of employees to ascertain whether entitlement to saved compen- 
Sation exists under section 208 (b). 


To the Secretary of the Navy, September 28, 1959: 


On July 13, 1959, the Chief of Industrial Relations, file OIR 
250 :ib, made certain recommendations to our Assistant Director, De- 
fense Accounting and Auditing Division, concerning the conversion 
of the aggregate annual rate of compensation of firefighters to the 
annual premium rate prescribed by section 401 of the Federal Em- 
ployees Pay Act of 1945, as added by section 208(a) of the act of 
September 1, 1954 (Public Law 763, 83d Congress), 68 Stat. 1111 
(5 U.S.C. 926). 

The pertinent provisions of section 208(a), 5 U.S.C. 926, read as 
follows: 


The head of any department, independent establishment, or agency, * * * may, 
with the approval of the Civil Service Commission, provide that— 

(1) Any officer or employee in a position requiring him regularly to remain 
at, or within the confines of, his station during longer than ordinary periods of 
duty, a substantial part of which consists of remaining in a standby status rather 
than performing work, shall receive premium compensation for such duty on an 
annual basis in lieu of premium compensation provided by any other provisions 
of this chapter, except for irregular, unscheduled overtime duty in excess of 


his regularly scheduled weekly tour. * * * 
Paragraph (b) of section 208, 5 U.S.C. 926 note, provides as follows: 


Nothing contained in this section shall be construed to decrease the existing 
aggregate rate of compensation of any present employee, but when the position 
of such employee becomes vacant any subsequent appointee thereto shall receive 
premium compensation provided for such position in accordance with this 


section. 

The pertinent provisions of the Navy regulations (NCPI 85.4-5c) 
concerning the time the saving clause of the above-quoted paragraph 
(b) ceases to apply are as follows: 

* * * The saving clause ceases to apply when pay at the annual premium rate 
exceeds pay at the saved rate. The saving clause will cease to apply upon an 
earlier request of the firefighter for change to the annual premium rate, regard- 
less of the apparent difference between the saved rate and the annual premium 
rate. The firefighter’s request must be voluntary and in writing and should indi- 


cate understanding that the change is permanent, as well as understanding of 
what his pay at the annual premium rate will be. 


The first recommendation is that the Navy be allowed to continue 


to follow the aggregate annual rate of compensation formula adopted 
in 1954 for firefighter employees. This was recommended so that the 
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Navy could fix with certainty the time such employees are required 
to have their compensation changed from a saved rate to the annual 
premium rate. i 

Since paragraph (b) as quoted above does not specifically define 
the term “existing aggregate rate” and since the Civil Service Commis- 
sion does not appear to have prescribed a mandatory formula, the 
respective administrative departments have the responsibility to de- 
termine which pay factors—the amount of overtime, night duty, and 
holiday work—are significant in establishing an existing aggregate 
rate for each employee or group of employees. Therefore, we will not 
question the formula adopted by the Navy for its firefighter employees. 

The second recommendation is that employees having the benefits 
of saved pay be allowed to elect to convert to the annual premium 
rate when their “take-home pay” under the saved pay formula is in 
fact below the annual premium rate. The following information is 
presented in support of this recommendation. 


The saved annual rate is at best a fictitious figure. The sum arrived at, re- 
gardless of formula, is subject to reduction by periods of annual and sick leave 
of 8 or more hours duration. Also, it is subject to adjustment based upon holi- 
days actually worked. Thus, while the saved rate may be established, the 
amount the employee receives is, in most cases, a lower figure. Frequently, the 
firefighter would benefit by changing to the annual premium rate since that rate 
is not subject to adjustment because of annual or sick leave taken, or holidays not 
worked. For this reason, we believe that there is considerable merit in allowing 
firefighters to move to the annual premium rate voluntarily since it appears that 
the intent of the law is met if “take-home pay” is not reduced. 

The purpose of section 208(b) as quoted above is set forth on page 
24 of House Report No. 2665, 83d Congress, 2d Session, as.follows: 

The Committee of conference further agreed, however, that the pay of those 
fire fighters now in the service who receive more than the 25 percent additional 
pay provided by the conference substitute should not be reduced. This is ac- 
complished by section 208(b) of the conference substitute which provides that 
the provisions of the new title IV added by section 208(a) of the conference 
substitute to the Federal Employees Pay Act of 1945, as amended, shall not be 
construed to decrease the aggregate rate of compensation of any present 
employee. * * * 


In our decision of November 29, 1954, B-121783, to the Secretary of 
Defense, in answer to question one, we expressed the view that the 
computation of pay for an employee affected by section 208(b) would 
be continued on the basis of the “two-thirds” rule discussed in 25 Comp. 
Gen. 161 until the employee’s existing aggregate rate of compensation 
saved by section 208(b) is equaled or exceeded by the rate he would 
receive if his compensation was computed under section 208(a). 
Therefore, our view is that employees having the benefits of saved 
pay may not be allowed to elect to convert to the annual premium rate 
so long as their existing aggregate rate of compensation saved by 
section 208(b) is more than the annual premium rate even though 
their actual “take-home pay” under the saved pay formula is below 
the annual premium rate, 
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Our attention has been directed to a provision in your regulations 
(NCPI 85.4-5), which indicates the savings clause will cease to apply, 
prior to the time the annual premium rate exceeds pay at the saved 
rate, when a firefighter requests a change to the annual premium rate 
regardless of the apparent difference between the saved rate and the 
annual premium rate. This provision appears contrary to the intent of 
the savings provision of the statute and our views as expressed above. 
However, since the apparent purpose of Public Law 763 was to convert 
all firefighter employees to the annual premium rate at the earliest 
possible time without reducing the pay of such employees, we will not 
question at this time any elections heretofore made by the firefighters 
under the regulation provided no further elections are permitted and 
provided further that action is initiated by your department to request 
the Congress to amend section 208(b) to authorize an election by the 
employees if such election is administratively deemed appropriate. 
We should appreciate your informing us of your action in the matter. 


[ B-139857 


Military Personnel—Record Correction—Retirement—Ef- 
fective Date for Retired Pay Purposes 


The correction of records of an Army enlisted member to show the effective date 
of placement on the retired list as January 3, 1958, and continuation in an active 
duty status until such date, because of failure to timely process the member’s 
application for retirement, dees not change or abrogate the laws relating to 
retired pay, particularly the Uniform Retirement Date Act of April 23, 1930, 
5 U.S.C. 47a, which requires that retirements take effect on the first day of the 
month following the month in which the retirement is effective; therefore, the 
member must be regarded as being in a nonpay status for the period January 4, 
1958, to the end of the month, and retired pay for that period is required to be 
refunded. 


To Lieutenant Colonel J. L. Whipple, Department of the Army, 
September 28, 1959: 


Your letter of June 1, 1959, FINCS-EA 201 Silvis, George M., RA 6 
871 095, forwarded under D.O. No. 425, allocated by the Department of 
Defense Military Pay and Allowance Committee, requests a decision 
as to whether you are authorized to pay an attached voucher stated 
in the amount of $181.82, in favor of Sergeant First-Class George M. 
Silvis, retired, representing refund of retired pay withheld for May 
1959, to cover overpayment of retired pay for the period January 4 
through January 31, 1958. 

It appears that Sergeant Silvis was placed on the retired list under 
the provisions of 10 U.S.C. 3914, as an enlisted member with over 20 
years of Federal service, such action being accomplished by Special 
Orders No. 226, dated November 19, 1957, effective November 30, 1957. 
Payment of retired pay was made on and after December 1, 1957. It 
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is reported that such orders were misplaced at Headquarters Battery, 
67th AAA Group, Ravenna Arsenal, Apco, Ohio, and that as a result 
“retirement was not processed” until January 3, 1958. A claim was 
filed by Sergeant Silvis on January 3, 1958, with the Army Board for 
Correction of Military Records for correction of his service record to 
show active duty for the period December 1, 1957, through January 3, 
1958, inclusive. Acting on the Board’s recommendation, the Under 
Secretary of the Army on November 4, 1958, directed the correction of 
the records of Sergeant Silvis under the provisions of 10 U.S.C, 1552 
“to show that so much of Paragraph 115, Special Orders Number 226, 
Department of the Army, dated 19 November 1957 as pertains to his 
effective date of placement on the retired list and transfer to the United 
States Army Reserve, is amended to read 3 January 1958.” 

Upon correction of the member’s records, payment of active duty 
pay, accrued leave, and rations allowances was made for the period 
December 1, 1957, through January 3, 1958, in the amount of $354.36, 
less retired pay for the same period previously paid, in the amount of 
$222.22. You state that retired pay for the period January 4, 1958, 
through January 31, 1958, in the amount of $181.82, has been withheld 
from the May 1959 retired pay of the member, and that inasmuch as 
the statute governing his retirement does not provide for retirement 
on an intermediate day of the month and in view of the fact that the 
correction made in his records under 10 U.S.C. 1552, is not in con- 
sonance with the Uniform Retirement Date Act, doubt exists as to 
whether Sergeant Silvis is entitled to refund of the $181.82 withheld 
from his May 1959 retired pay. 

Section 4 of the act of October 6, 1945, Public Law 190, as amended 
by the act of August 10, 1946, 60 Stat. 996, now codified in 10 U.S.C. 
3914, provides for the retirement of a regular enlisted member of the 
Army who has at least 20, but less than 30, years of service. Retire- 
ments effected under such statutory provisions are subject to the 
Uniform Retirement Date Act. 

Section 207 of the Legislative Reorganization Act of 1946, as 
amended by the act of October 25, 1951, 65 Stat. 655, now codified in 
10 U.S.C. 1552, authorizes the Secretary of a military department, 
under procedures established by him and approved by the Secretary 
of Defense, to correct any military record of that department when 
he considers it necessary to correct an error or remove an injustice. 

The Uniform Retirement Date Act of April 23, 1930 (quoting from 
5 U.S. Code 47a) provides: 


Retirement authorized by law of Federal personnel of whatever class, civil, 
military, naval, judicial, legislative, or otherwise, and for whatever cause re- 
tired, shall take effect on the first day of the month following the month in which 
said retirement would otherwise be effective * * * 


551978 O- 61-18 
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From the enclosures submitted, it appears that the failure to com- 
plete the processing of the member’s retirement prior to January 3, 
1958, resulted in his spending a period of time at his station beyond 
the intended date of his retirement (November 30, 1957) and that the 
correction of the record was effected under section 1552 of Title 10, 
U.S. Code, to insure the member full active duty pay benefits for this 
period of time. 

Although the Board for Correction of Military Records made a 
finding that the member had served on active duty for the period 
December 1, 1957, through January 3, 1958, and his record was cor- 
rected to show the effective date of his placement on the retired 
list as January 3, 1958, payments based on such correction are required 
to be made in the amounts determined to be due by applying pertinent 
laws and regulations to all the material facts shown by the record 
as so corrected. 34 Comp. Gen. 7; 38 id. 208. The record as corrected 
in Sergeant Silvis’ case, fixed January 3, 1958, as the effective date 
of his retirement. Such record does not entitle him to retired pay 
for the period January 4 through January 31, 1958, since applicable 
law (5 U.S.C. 47a) requires that such retirements shall “take effect 
on the first day of the month following the month in which said retire- 
ment would otherwise be effective.” A right to retired pay does not 
accrue to anyone prior to his acquisition of a retired status. 

The authority contained in 10 U.S.C. 1552 for changing matters 
of record to correct an error or remove an injustice relates only to 
matters of fact, not provisions of law, the laws and. regulations 
pertinent to all the material facts shown by the record as so corrected 
are not changed or abrogated in any way by the mere act of correction. 

Under the record as corrected it appears that Sergeant Silvis 
must be regarded as being in a nonpay status for the period January 4 
to 31, 1958, since he performed no military duties and he was paid for 
all accrued leave earned prior to January 4, 1958. Such conclusion 
is based on the provisions of section 4(b) of the Armed Forces Leave 
Act of 1946, as amended, 37 U.S.C. 33(b), which bar payment of active 
duty pay and allowances for periods of absence over leave (unless 
excused as unavoidable) and for periods of absence authorized by the 
Secretary “in excess of the number of days’ leave authorized by this 
Act.” 

Accordingly, payment on the voucher covering retired pay for Ser- 
geant Silvis for the period January 4-31, 1958, may not be made on 
the present record and such voucher will be retained here. 
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[ B-140332 J 


Military Personnel—Retired Pay—Service Credits—Active 
Duty After Retirement—Training Duty 


The provision in section 202(b) of the Career Compensation Act of 1949 that, 
except for active service, the service credit authorized therein for periods on 
the retired list shall not be included to increase retired pay relates to increases 
in the longevity pay factor in the computation of retired pay rather than to the 
multiplier factor and does not prohibit retired members from counting active 
service performed after retirement in the multiplier factor to increase retired 
pay, so that a retired member who performed 15 days’ active duty after retire- 
ment on June 30, 1953, may have such duty credited to increase the multiplier 
factor in computation of retired pay. 


Training duty performed by retired members of the uniformed services after 
retirement, but prior to August 10, 1956, may not be included in the computation 
of length of active service to increase retired pay, there being no indication of 
congressional intention that 10 U.S.C. 101(22), as enacted into positive law by 
the act of August 10, 1956, which effected a substantive change in the definition 
of active duty to include training duty, should have retroactive application. 


To Colonel R. P. Muhlbach, United States Air Force, September 
29, 1959: 


The Deputy Director of Accounting and Finance (Comptroller), 
USAF, forwarded by letter of July 24, 1959, your letter of July 1, 
1959, and enclosures, including a voucher presented to you for payment 
stated in favor of Major Johnnie F. Harlow, USAF (Ret.), for ad- 
ditional retired pay for the period from January 9 through April 30, 
1959. Your request for decision has been assigned Air Force Request 
No. 438 by the Pay and Allowance Committee, Department of Defense. 

You state that Major Harlow was retired as a master sergeant on 
June 30, 1953, under authority of Public Law 190, 79th Congress, as 
amended (now codified into section 8914, Title 10, United States Code), 
and transferred to the Air Force Reserve after completing 24 years, 5 
months and 22 days of active service and 24 years, 5 months and 24 days 
service for basic pay purposes. Eight years, 2 months and 16 days of 
his total active service was active commissioned service. 

Major Harlow was ordered to 15 days active duty for training in his 
reserve grade of major for the period June 6 through 20, 1955. He was 
recertified to your Headquarters on June 21, 1955, for retired pay in 
grade of master sergeant and was credited with 15 days active duty for 
training which was performed subsequent to his initial retirement. 
This additional 15 days increased his total active service to 24 years, 
6 months and 7 days, and total service for basic pay purposes to 24 
years, 6 months and 9 days. With the additional credit of 15 days 
active Federal service, his retired pay was recomputed based on 6214 
percent of the basic pay of a master sergeant with 24 years, 6 months, 
and 7 days service, and he was paid retired pay on this basis for the 
period from June 21, 1955, through January 8, 1959. 
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It is further stated in the submission that, having completed 30 years 
service on January 8, 1959, the member was advanced from master 
sergeant to the grade of major on January 9, 1959, under the pro- 
visions of section 8964, Title 10, U.S. Code, and authorized retirement 
pay under the provisions of section 8992 of Title 10. He was paid 
retired pay at the monthly rate of $367.10 based on 60 percent of 
basic pay of a major with 24 years, 5 months and 22 days service 
instead of 6214 percent from January 9 through April 30, 1959. 

Your submission cites section 202(b), Public Law 351, 81st Congress, 
and you state that in view of its provisions doubt exists as to whether 
the 15 days active service from June 6 through June 20, 1955, was 
properly used to increase the multiplier in computing retired pay as a 
master sergeant for the period June 21, 1955, through January 8, 1956, 
or whether it can now be used to increase retired pay from 60 percent to 
6214 percent based on the grade of major for the period January 9 to 
April 30, 1959, as contemplated by the attached voucher. 

Section 202(b) of the Career Compensation Act, 37 U.S.C. 233(b) 
provides, in pertinent part, that: 

Members of the uniformed services shall accrue additional service credit for 

basic pay purposes, for periods while on * * * a retired list of any of the uni- 
formed services, or while authorized to receive retired pay, * * * Provided, 
That, except for active service * * * the service credit authorized in this section 
shall not be included to increase retired pay * * * 
That provision relates to increases in the longevity pay factor in the 
computation of retired pay rather than to the multiplier factor and 
recognizes that active service after retirement may increase the 
longevity pay factor. There is nothing in that subsection which pro- 
hibits retired members from counting active service performed after 
retirement in the multiplier factor to increase retired pay. 

Section 516 of the Career Compensation Act, 37 U.S.C. 316, now 
codified in 10 U.S.C. 1402(a), provided that retired members should 
be entitled to receive increases (in the multiplier factor) in retired 
pay “for all active duty performed after retirement.” Section 1402(a) 
also authorizes recomputation of the retired pay of a retired member 
based upon subsequent active service on the basis of “214% of the sum 
of—(1) the years of service that may be credited to him in computing 
retired or retainer pay; and (2) his years of active service after retire- 
ment or becoming entitled to retainer pay.” 

Section 101(22), Title 10, U.S. Code, provides in pertinent part: 

(22) “Active duty” means full time duty in the active military service of the 


United States. It includes duty on the active list, full-time training duty, annual 
training duty * * * 


In our decision of October 18, 1957, 37 Comp. Gen. 264, we said 
that our conclusion in 36 Comp. Gen. 179, that the term “active 
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service” as used in section 203(b) of the 1949 act as amended, 37 
U.S.C., Supp. IV, 234(b) (which granted additional special pay to 
physicians and dentists in amounts dependent upon the number of 
years of active service as physicians and dentists), does not include 
active duty for training was based on the definition of the term 
“active duty” as used in section 101(b) of the Armed Forces Reserve 
Act of 1952, 50 U.S.C. 901(b), and that since section 101(b) of the 
1952 act was repealed by section 53 of Public Law 1028, 70A Stat. 
641, 682, approved August 10, 1956, and 10 U.S.C. 101(22) now 
defines active duty as including “full-time training duty,” there ap- 
pears to be no reason why such duty should not now be regarded as 
“active service” within the meaning of section 203(b) of the Career 
Compensation Act of 1949. We considered in B-137016, 38 Comp. 
Gen. 251, the question of whether active duty for training performed 
prior to August 10, 1956, may be regarded as “active duty,” that is, 
whether the provisions of 10 U.S.C. 101(22) enacted August 10, 1956, 
Public Law 1028, may be construed to-apply retroactively or whether 
those provisions apply prospectively only. We concluded that its 
terms became effective August 10, 1956, and were not retroactive; 
that is, that periods of active duty for training performed prior to 
August 10, 1956, may not be included in the computation of years of 
active service in order to determine the rate of special pay for physi- 
cians and dentists. 

The same reasoning applies to the present case and it must be held 
that for the purposes of the proviso in section 202(b) of the Career 
Compensation Act, 37 U.S.C. 233(b), and section 1402(a) of Title 
10, U.S. Code, the terms “active service” and “active duty” used 
therein are synonymous, meaning full-time duty in the active military 
service of the United States, including duty on the active list, full- 
time training duty, and annual training duty. However, as we 
pointed out in 88 Comp. Gen. 251, there was a substantive change in 
the definition of active duty in 10 U.S.C. 101(22) from the definitions 
in the derivative statutes which excluded active duty for training 
and there was no clear and explicit showing of a congressional in- 
tention that 10 U.S.C. 101(22), as enacted into positive law by the 
act of August 10, 1956, should have retroactive application. More- 
over, the crediting of training duty performed prior to August 10, 
1956, as active duty in computing the special pay of physicians and 
dentists would contravene the provisions of section 49(f) of the act 
of August 10, 1956, 70A Stat. 640, 32 U.S.C. 49(f), which provides 
that its enactment does not increase the pay of any person. Hence, 
we held in that decision that the application of the new definition 
with respect to training duty performed prior to August 10, 1956, 
is precluded. 
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Accordingly, training duty performed by the member herein prior 
to August 10, 1956, the date the definition of active duty was changed 
to include training duty, may not be included in the computation of 
length of active service to increase retired pay. 


The voucher submitted is being retained here. 


[ B-140445 J 


Appropriations — Obligations — Unexpended Balances— 
Availability v. Transfer to Treasury 


A specific amount reappropriated in the Interior Department Appropriation Act, 
1955, from prior unused fiscal year appropriations for administrative use, for 
preparation of plans and specifications for certain buildings, which has not been 
obligated or reduced by any disbursements as of June 30, 1958, must be regarded 
as an appropriation for a particular purpose for that fiscal year, rather than 
as a part of the multipurpose appropriation which may be used in the fiscal 
year 1959 to liquidate unpaid obligations, and pursuant to section 6 of the act 
of July 25, 1956, 31 U.S.C. 706, which requires the closing of inactive appropria- 
tions, the specific unobligated amount must be withdrawn from availability 
and deposited into the general fund of the Treasury. 


To the Secretary of the Interior, September 29, 1959: 
In a letter of August 7, 1959, the Administrative Assistant Secre- 


tary of the Interior requested our further consideration of the question 
whether there remains available for administrative use the amount of 
$75,000 established by the Interior Department Appropriation Act, 
1955, approved July 1, 1954, 68 Stat. 361, 368, 43 U.S.C. 50, for the 


preparation of plans and specifications for a Geological Survey build- 
ing in the metropolitan area of Washington, D.C. 


The question involved originally arose in connection with our 
examination of the Department of the Interior reports, under section 


1311 of the Supplemental Appropriation Act, 1955, 31 U.S.C. 200, with 


respect to the balances of appropriations and funds under the Depart- 
ment’s control as of June 30, 1958. Our examination having disclosed 
that no part of the $75,000 appropriation had been obligated and no 
disbursement had been made therefrom as of June 30, 1958, we indi- 
cated in our report, a copy of which was forwarded to you on January 


12, 1959, that although the appropriation as initially established was 
to continue available until expended, it nevertheless, in view of the 
provisions of section 6 of the act of July 25, 1956, 70 Stat. 649, 31 
U.S.C. 706, was now for withdrawal and redeposit into the general 


fund of the Treasury. 


Under the heading “Geological Survey—Surveys, Investigations, 


and Research” the Interior Department Appropriation Act, 1955, 
provided : 
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Not to exceed $75,000 of the unexpended balance of the funds appropriated 
under this heading in the Interior Department Appropriation Act, 1954, is 
hereby continued available until expended for preparation of plans and specifi- 
cations for a building or buildings to meet the special needs of the Geological 
Survey in the metropolitan area of Washington, D.C. 


Section 6 of the act of July 25, 1956, enacted two years after the 


appropriation act establishing the $75,000 appropriation, states in 
part: 


The unobligated balances of appropriations which are not limited to a definite 
period of time shall be withdrawn * * * whenever the head of the agency con- 
cerned shall determine that the purposes for which the appropriation was made 
has been fulfilled; or in any event, whenever disbursements have not been made 


against the appropriation for two full consecutive fiscal years: * * *, [Italics 
supplied. ] 

The letter of the Administrative Assistant Secretary advances the 
view that “the funds [the $75,000] are merely a part of the overall 
1954 funds appropriated for the use of the Geological Survey,” and 
should not be considered as “an item separate and apart from the basic 


appropriation from which it was derived.” Upon the premise, and 
“since disbursements have continued to be made against the 1954 
appropriation during the fiscal year 1959 in liquidating unpaid obliga- 
tions charged to the 1954 appropriation for Surveys, Investigations 
and Research,” it is believed “the special fund of $75,000 is still avail- 


able and should not be returned to the General Fund of the Treasury.” 

The Interior Department Appropriation Act, 1955, effective July 1, 
1954, reappropriated for administrative use a part of the unexpended 
balance, not to exceed $75,000, of the prior fiscal year appropriation 


for the Geological Survey to be used for preparation of plans and 


specifications for certain buildings. As the $75,000 appropriation was 
established out of unobligated and unused moneys of the 1954 fiscal 
year appropriation and was designated by the Congress for a single 
purpose as opposed to the multipurpose appropriation of 1954, we 


see no justification, particularly with reference to the application of 


section 6 of the act of July 25, 1956, for viewing the $75,000 appropria- 
tion as having remained a part of the 1954 funds of the Geological 
Survey. Nor is such a view deemed to be in keeping with established 
fiscal practice or in consonance with legislative policy as reflected by 31 


U.S.C. 717, which requires the reappropriation and diversion of the 


unexpended balance of any appropriation to a purpose other than that 
for which it was originally made to be “construed and accounted as a 
hew appropriation.” 

The apparent purpose of section 6 of the act of July 25, 1956, is 
the closing of inactive appropriations not limited to a definite period 


of time. The appropriation here involved was established by the 
appropriation act for the fiscal year 1955. It came into being July 1, 
1954, and no part of the appropriation has been obligated or disbursed. 
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The closing of such an inactive appropriation is clearly contemplated 
by section 6 of the act of July 25, 1956, and we see no basis for the 
avoidance of that effect. 

You are advised we remain of the view that the appropriation under 
consideration is required by law to be withdrawn and redeposited into 
the general fund of the Treasury. 


[ B-140725 J 


Federal Agency Receiving Money Under Mistake of Fact— 
Altered Postal Money Orders 


A Federal agency receiving additional money from the Post Office Department 
as the result of cashing several postal money orders for amounts which had been 
raised by the purchaser before transmittal to the Federal agency has received 
the money under a mistake of fact and, like a private individual receiving 
something for nothing, when restitution does not result in any loss to the 
recipient, the Federal agency is required to return the additional amount to the 
Post Office Department. 


To the Commissioner, Public Housing Administration, September 
29, 1959: 


By letter of September 9, 1959, the Acting Postmaster General asked 
whether, under the circumstances described therein, the Federal Hous- 
ing Administration should be required to pay over to the Post Office 
Department the sum of $49. 

The circumstances giving rise to this question are stated in the 
letter as follows: 


During 1956 Mrs. Owen (Thelma) Krueger of 10520 Racine Avenue, Chicago 43, 
Illinois, purchased five money orders which were made payable to the Federal 
Housing Administration at Chicago in repayment of a loan. These orders were 
purchased in small amounts and raised by Mrs. Krueger before she transmitted 
them to the Federal Housing Administration. 

Upon discovery of the alterations the Post Office Department made demand 
upon the Federal Housing Administration for the $49 difference between the total 
issue amount of the orders and the raised amount. * * * 


It is clear from the foregoing that the additional money was paid to 
your Administration under a mistake of fact. In commenting on the 
right of the Post Office to recover money paid on stolen money order 
blanks the court in the case of United States v. Northwestern National 
Bank & Trust Co., 35 F. Supp. 484, stated that equity recognizes the 
right to recover money paid through mistake so that a recipient of a 
benefit so bestowed must make restoration, the theory being that the 
recipient has merely received something for nothing and that restitu- 
tion results in no loss to him. 

In view of the holding in that case that the United States was 
entitled to recover the amount so paid, there can be no question that if 
the recipient of the additional money here involved had been a private 
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individual the Post Office Department legally would be entitled to 
recover. See also Bolognesi v. United States, 189 Fed. 335, and Ted 
Lewin v. United States, 170 F. Supp. 646. We see no valid reason why 
the fact that the present case involves two Federal agencies should 
have any effect on the right of the Post Office Department to have the 
money returned to it nor are we aware of any reason why your Ad- 
ministration may not legally make such refund. In this connection 
attention is invited to A-93753, June 24, 1938, copy enclosed, wherein 
there was authorized an adjustment in the revenue accounts of an 
Internal Revenue Collector and the Money Order account of the Post- 
master General. 

Accordingly, it is our view that your Administration properly 
should comply with the demand of the Post Office Department. 

The Postmaster General is being furnished a copy of this letter. 


[ B-139923 J 


Contracts—Failure to Furnish Something Required—Sub- 
contractors’ Names—Bid Evaluation v. Bidder’s Responsi- 
bility Factor 


To construe a requirement in an invitation that bidders furnish as a part of 
the bid form a list of subcontractors as being material to the bid, so that failure 
to comply with the requirement before bid opening would result in rejection, 
would render meaningless another provision which requires the contractor, at 
the request of the contracting officer, to furnish the names of all subcontractors 
and the extent of the work to be done by each, and would be inconsistent with 
section 1-307(iii) of the Armed Services Procurement Regulation which re- 
quires that consideration be given to the adequacy of subcontracting arrange- 
ments in determination of bidder responsibility; therefore, the subcontracting 
requirement must be construed as incident to a determination of the contractor's 
ability to perform which information is not an essential part of the bid and 
may be supplied after bid opening. 


To Fell & Hartman, September 30, 1959: 


Further reference is made to your letter dated June 16, 1959, 
written on behalf of your client, Redding and Company, Inc., Balti- 
more, Maryland, protesting the award of a construction contract at 
Fort George G. Meade, to Carl Gonnsen and Son, under Invitation 
for Bids No. 18-102-59-52. 

Attached to the Invitation was a sheet entitled “SUB-CON- 
TRACTING?” which reads as follows: 

Bidders are required to furnish in the space provided below, the name, busi- 


ness address of each sub-contractor proposed to be used in the execution of the 
work, together with the type and extent of the work to be so sub-contracted. 


NAME OF SUB-CONTRACTOR(S) ADDRESS TYPE OF WORK 


Bidders are further advised that where they are proposing to use the fa- 
cilities of an affiliate or of a concern other than the bidder, all existing business 
arrangements, sub-contract agreements, ete., whether firm or contingent, for the 
use of such facilities, must be submitted to the Contracting Officer for review 
and approval, prior to the award of any contract as a result of this bid. 
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Redding and Company, Inc., the second low bidder, as a part of its 
bid and pursuant to the requirement, listed the subcontractors which 
it proposed to use. 

Your protest is on the basis that the low bidder, Carl Gonnsen and 
Son, failed to submit a list of proposed subcontractors until after 
the bid opening. 

Your letter states in part as follows: 


1. It is a well-known practice in the construction industry in the Baltimore 
area that sub-contractors, when requested by general contractors to submit 
prices, delay the submission of such prices until an hour or two prior to bid 
opening time, and then the prices are usually submitted by telephone. Then, 
when the bids are opened and the low bidder announced, a number of the sub- 
contractors will contact the low bidder and begin negotiations for the sub- 
contracts. Therefore, the first price which is submitted by the sub-contractors 
is not the “competitive price’, but is rather the “going in price.” The com- 
petition among the sub-contractors thus begins when the low bidder is an- 
nounced and the negotiated price which is then reached between the general 
contractor and the sub-contractor is the “competitive price” of the sub-contract. 
It goes without saying, therefore, that the “competitive price” is lower than the 
“going in price.” 

2. Let us now consider the general contractor at this particular time, i.e., 
when he is compiling his bia just prior to bid opening time. He knows that 
the prices he has received from the sub-contractors as of this particular time 
are not the sub-contractors’ “competitive prices”, and that, if he, the general 
contractor, be the low bidder, he can then secure “competitive prices” from the 
sub-contractors. The general contractor at this particular time, however, is in 
competition with the other general contractors who are bidding on the project. 
He knows that the same process of negotiation to secure competitive sub- 
contract prices is open to the other bidders. What, then, does the general 
contractor do? It is obvious that since he is in competition with the other 
general contractors, he deducts from the “going in’ sub-contract prices that 
amount which he, from long experience, knows he will save as a result of the 
competitive negotiation procedure which will thereafter be followed by the 
sub-contractors and the general contractor will, therefore, compile his bid 
accordingly. 

* * * 2 * * » 


In our case, Redding and Company, Inc., interpreted the requirements to be 
mandatory upon it to list the sub-contractors which it would use, and in com- 
piling its bid, it was forced to use the “going in” sub-contract prices. On the 
other hand, Carl Gonnsen and Son was, by the action of the Contracting Officer, 
left free to follow the old and normal bid procedure and to use the competitive 
sub-contract prices. It necessarily follows, that the Government has not received 
the benefit of “competitive prices” in the Redding and Company bid and from 
those other bidders who responded to the requirement; it cannot, therefore, be 
said that the Government has received the lowest price obtainable. 


We think that the quoted provision of the invitation requiring the 
furnishing on a part of the bid form (and apparently, therefore, to be 
furnished with the bid) of a list of the subcontractors proposed to be 
used could reasonably be interpreted as a material part of the bid, 
failure to comply with which would result in the rejection of the bid. 
If this view were adopted, it would follow as a necessary corollary that 
the subcontractors listed are those which must be used, since, if the 
bidder could nevertheless amend the list after bid opening, the require- 
ment could serve no useful purpose and would establish an anomaly 
whereby a bid could be rejected for failure to furnish information 
which the bidder could change after opening. 
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The administrative report indicates that the purpose of the require- 
ment at issue was to enable the contracting officer to evaluate the 
contractor’s ability to perform. This is a factor of “responsibility” 
and information in connection therewith may be submitted after bid 
opening and is not normally a part of the bid. Cf. 37 Comp. Gen. 143. 
The intendment of the provision in question is supported by the lan- 
guage of paragraph GC-6 of “Part II—General Conditions of Specifi- 
cations to Lump Sum Construction Contracts”—included as a part of 
the invitation—which reads: 

GC-6. SUBCONTRACTORS: At the request of the Contracting Officer the 
contractor shall notify the Contracting Officer, in writing, of the names of all 
subcontractors, together with a summary of the extent and character of the 
work to be done by each subcontractor. If for sufficient reason, at any time 
during the progress of the work, the Contracting Officer determines that any 
subcontractor is incompetent or undesirable, he will notify the contractor 
accordingly and immediate steps will be taken for cancellation of such sub- 
contract. Sybletting by subcontractors shall be subject to the same regulations. 


Nothing contained in this contract shall create any contractual relation between 
the subcontractor and the Government. 


If the provision “SUB-CONTRACTING” were interpreted to re- 
quire, as a material part of the bid, the names of and other requested 
data concerning the proposed subcontractors, the first sentence of 
paragraph GC-6 would be unnecessary since the data would already 
have been provided in the bid. For the same reason, the interpretation 
urged by you would be inconsistent with section 1-307(iii) of the 
Armed Services Procurement Regulation and paragraph 1-307.1(b) of 
the Army Procurement Procedure which require that in determining 
the responsibility of a bidder prior to award (which determination is 
normally based on data developed after bids are opened and the other- 
wise responsive low bidder is selected) consideration be given to the 
ability of the bidder to make adequate subcontractor arrangements 
which may be required. In other words, where the determination of 
the adequacy of subcontractor arrangements is an integral part of the 
process whereby responsibility is determined on the basis of data col- 
lected after bid opening, it appears illogical that a significant portion 
of that data would be required as an essential part of the bid. 

Where designated information is by the terms of the invitation 
required to be submitted with the bid, the inference arises that such 
information is regarded by the Government as material so that the 
failure to accompany the bid with such information requires that the 
bid be rejected. To that extent, the language of the invitation may be 
regarded as somewhat misleading. On the other hand, we believe that 
invitations, like contracts, should be so interpreted as to give meaning 
toeach part. As indicated above, to give the provision in question the 
meaning you urge would render paragraph GC-6 meaningless. For 
that reason and since such interpretation would be inconsistent with 
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the cited regulatory provisions, we do not feel justified in disturbing 
the award as made. Weare, however, by separate letter, requesting the 
Secretary of the Army to take whatever steps may be necessary to 
insure that future invitations of this type are couched in language 
which will clearly advise bidders of the nature of the requirement and 
the effect of failure to comply therewith. 


[ B-140663 J 


Civilian Personnel—Travel Time—Transfers—Excess 
Travel Time—Charge to Annual Leave—Travel Beginning 
on Nonworkday 


An employee who, under a transfer travel-order which authorized the use of a 
privately owned automobile not to exceed the cost by common carrier, elects to 
begin travel by automobile on a nonworkday, even though the orders permitted 
but did not direct travel to begin at that time, has placed himself in a travel 
status upon departure within the purview of ‘the Standardized Government 
Travel Regulations which require that the employee travel directly and without 
delay so that the travel time, while not limited to the time by common carrier, is 
for computation from the time the employee began travel on the basis of the 
reasonable driving time direct to the new station. 

An employee who, under a transfer travel order which authorized the use of a 
privately owned automobile, not to exceed the cost by common carrier, left his 
old station on Saturday—a nonworkday—at 8:30 p.m. and arrived at the new 
station which was 601 miles distant at 2:10 p.m. four days later is entitled to 
have the travel time based on reasonable driving time computed from the time of 
departure to the beginning of the fourth day; therefore, a charge to annual leave 
for the third day based on excess travel time computed on common carrier time 
was improper, but a charge to annual leave for the five hours of excess travel 
time on the fourth day is required. 


To the Secretary of the Interior, September 30, 1959: 


On August 31, 1959, the Acting Assistant Commissioner of Reclama- 
tion, reference 540, requested our decision concerning travel time 
allowable to an employee traveling by privately owned vehicle on a 
permanent change of duty station. In connection with your sub- 
ordinate’s request for our decision, we direct your attention to the pro- 
visions of section 8 of the act of July 3, 1894, 28 Stat. 207, 208 as 
amended, 31 U.S.C. 74, which authorizes advance decisions by our 
Office only upon the request of a disbursing officer or the head of any 
executive department or other establishment not under any of the 
executive departments. 26 Comp. Gen. 993. However, since the ques- 
tion appears presently before your Department, and in order to avoid 
delay, the request in this instance will be answered as if it had come 
from you. 

The question involves an employee of the Bureau of Reclamation 
who was reassigned from Oak View, California, to Lewiston, Cali- 
fornia, a distance of 601 miles. His usual nonworkdays are Saturday 
and Sunday. Travel was authorized by privately owned automobile, 
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reimbursement not to exceed the cost of common carrier. The travel 
order provided for his travel to begin on or about Sunday, March 15, 
1959, and to end on or about Tuesday, March 17, 1959. No date was 
fixed for reporting to his new duty station. The employee left his 
old station at 8:05 p.m. on Saturday, March 14, and reported for duty 
at the new station at 2:10 p.m. on March 17. We assume that neither 
his travel orders nor the administrative travel regulations refer specif- 
ically to the allowable travel time without charge to leave in this type 
of case. The agency charged him 8 hours of annual leave for March 16 
and 5 hours of annual leave for March 17 on the basis that he could 
have arrived at his new station in time to begin work on March 16 if 
he had traveled by common carrier departing, as he did, on Saturday 
night. 

Although matters of charging leave to an employee are primarily 
matters for the administrative office, our Office will in an appropriate 
factual situation disapprove the granting of excessive time off without 
a charge to annual leave, as well as an unwarranted charge of annual 
leave. 

Sections 1.1, 1.2, 3.3, and 6.10 of the Standardized Government Travel 
Regulations require that an employee traveling at Government ex- 
pense perform the necessary travel without delay and in an economical 
manner. 


In 38 Comp. Gen. 513, 515, we stated : 


We know of no sound or reasonable basis upon which to conclude that travel 
time on permanent change of station might be allowed for any purpose other 
than to accomplish the travel required under the change of station orders. 
Consequently, unless the collateral consideration of convenience to the traveler 
can fit within that framework, we are of the opinion that any time for travel 
arising from personal reasons, to the extent that it exceeds the travel time 
necessary to meet the basic travel requirements in a manner and by a means 
in which it can be said that the Government’s interest is involved, should not 
be considered as authorized travel time, but properly should be a charge against 
authorized leave of absence. 


We held in 31 Comp. Gen. 278 that an employee may be required to 
travel on nonworkdays, and we see no reason why the requirement 
that the employee travel directly and without delay should not be 
applied because he, although not directed to do so, begins travel on a 
nonworkday under transfer orders which permit the official travel 
to begin at that time. The employee, having elected to begin travel 
under his travel authorization on Saturday, is held to have entered 
a travel status at that time. Therefore, travel time must be com- 
puted in this case from the time the employee began his travel. 

38 Comp. Gen. 513, 516, also states: 


* * * Consequently, we assume, generally, that authorization to travel by 
any mode directed or permitted by the travel orders has been extended on the 
basis of an administrative determination that the use of that mode is in the 
Government’s interest, and we will not object to the computation of travel time 
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required to perform the necessary travel by that mode, unless evidence is avail- 
able which clearly indicates that the mode used in a particular case actually 
was authorized primarily for the convenience of the traveler to enable him to 
be absent from his assigned duties for personal reasons in connection with 
matters such as the granting of leave or the performance of circuitous 
travel. * * * [Italics supplied.] 

Therefore, our view is that the employee’s travel time in this case 
is not limited to the time required by common carrier, but rather is to 
be based on reasonable driving time. In this instance, it would seem 
reasonable to require the employee to have traveled 601 miles between 
8:05 p.m., March 14 and the beginning of the working day on 
March 17. 

For the reasons stated we do not consider the annual leave charged 
the employee here concerned for March 16, 1959, was proper; how- 
ever, our view is that annual leave properly was charged for the 5 
hours he was absent on March 17. 
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Civilian Personnel—Holiday Compensation—July 4, 1959 


The act of September’ 22, 1959, Public Law 86-362, which provides that when 
holidays fall on Saturday the preceding day may be considered a holiday, is 
inapplicable to holidays which fall on the regular weekly nonworkday which 
is in lieu of Sunday; therefore, employees who had a regular weekly tour of 
duty Sunday through Thursday and who had July 3 and July 4, 1959, off, and 
worked on Sunday July 5, 1959, come under section 4(b) of Executive Order 
No. 10358 which provides that when a holiday falls on a regular weekly non- 
workday in lieu of Sunday, the next workday will be considered a holiday, and 
such employees are entitled to holiday compensation for work on such day. 


To the Attorney General, October 2, 1959: 


On August 11, 1959, the Administrative Assistant Attorney General 
submitted for advance decision a voucher covering holiday pay for 
eight employees of the National Training School for Boys for work- 
ing on July 5, 1959, a Sunday, which was the first day of those 
employees’ regular workweek, Friday and Saturday, July 3 and 4, 
being their regular days off. 

The questions presented are stated as follows: 

Reference is made to Civil Service Commission Circular 1012 dated June 26, 
1959, question and answer No. 4, wherein it was stated that Executive Order 
10825 superseded Sec. 4(b) of Executive Order 10358 for the days July 3rd and 
July 4th, 1959, and the employee is entitled to a compensatory day off in Fiscal 
Year 1960 for Friday, July 3, 1959. Does this interpretation mean that the 
employee who had Friday and Saturday off and worked Sunday, July 5th is 
ineligible for holiday pay? If so, is he entitled to a day off for the holiday 
since it fell on his second day off as well as a day off for Friday? It is indeed 
difficult for us to conceive of Executive Order 10825 as intending to reduce a 
benefit already established, i.e. by substituting a day of compensatory time 
off for the holiday pay benefit previously existing. 

With the enactment of Public Law 86-362, approved September 
22, 1959, 5 U.S.C. 2064(d), it becomes unnecessary to consider the 
effect Executive Order No. 10825 may have had on the questions in- 
volved here. That act which is expressly retroactive to July 1, 1959, 
provides generally that, when a holiday falls on Saturday or—in the 
case of employees whose basic workweek is other than Monday through 
Friday—on the regular weekly nonworkday scheduled in lieu of Sat- 
urday, the preceding day shall be held and considered to be a regular 
holiday. By specific language, the act has no application, however, 
when the holiday falls on the regular weekly nonworkday scheduled 
for such employees in lieu of Sunday. Therefore, the provisions of 
section 4(b) of Executive Order No. 10358 govern in such situations. 
Section 4(b) provides that, when a holiday falls on a regular weekly 
nonworkday in lieu of Sunday, the next workday will be considered 
to be a holiday. 

Therefore, the employees involved here, for whom July 4, 1959, 
was the regular weekly day off in lieu of Sunday, were entitled 
to a day off on July 5 and they are entitled to holiday compensation 
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for work performed on that day. Hence, the voucher, which the As- 
sistant Attorney General submitted and which we return herewith, 
may be certified and paid if otherwise correct. 


[ B-138114 J 


Bidders—Allegation of Unfairness, etc.—Samples Manu- 


factured by Another Bidder 


A low bidder who submitted as its own sample a product manufactured by an- 
other bidder, with a paper label identifying the sample as its product, has 
not performed any acts involving interstate commerce to be considered to have 
violated the unfair methods of competition provisions in the Federal Trade 
Commission Act, 15 U.S.C. 45. 

A low bidder who submitted as its own sample a product manufactured by an- 
other bidder, identifying the product by placing its label over the manufacturer’s 
name and patent number, has not performed any acts involving interstate com- 
merce to be considered to have violated section 43(a) of the Lanham Trade-mark 
Act, 15 U.S.C. 1125(a). 

A certification by a low bidder that he is a manufacturer within the meaning of 
section 1(a) of the Walsh-Healey Public Contracts Act, 41 U.S.C. 35, even 
though he has not previously manufactured the particular item, is in compliance 
with the act which only requires that the bidder stipulate that he will be the 
manufacturer of the item to be procured by the Government. 

A Department of Labor regulation (Circular Letter No. 1-58, issued January 
24, 1958) which defines “manufacturer” for purposes of the Walsh-Healey Public 
Contracts Act, 41 U.S.C. 35, so as to permit bidders who have not previously 
manufactured the particular item bid upon to qualify provided that certain 
manufacturing requirements have been met is not in contravention of the act 
which merely requires a bidder to stipulate that he will manufacture the item 
to be procured by the Government. 

Under an invitation which did not require the submission of samples with the 
bid but reserved to the Government the right to request samples, after bids were 
opened, for the purpose of determining whether the item complies with the 
specifications, the sample merely has to be representative of the item proposed 
to be furnished but does not have to have been a sample actually manufactured 
by the bidder; therefore, the submission by a low bidder of a sample which was 
manufactured by another bidder, but identified by a label identifying the item 
as its own, does not make the low bid unresponsive to the invitation. 

An administrative report which evidences that a sample hand carried by a repre- 
sentative of the low bidder was received in the contracting office on the last day 
for submission of bids must be accepted in the absence of conclusive evidence 
that the low bidder failed to submit a sample by the date specified in the 
invitation. 

The failure of a low bidder to submit with its sample a sample record sheet 
form as required by the invitation may be regarded as a minor deviation in 
form rather than a deviation which goes to the substance of the bid, hence, 
the waiver of the deviation by the contracting office was proper. 


To the Prevue-Radsell Company, October 6, 1959: 
Reference is made to your letters of December 4, 1958, and June 29, 
1959, relative to your protest against the action of the New York Office 


of the Federal Supply Service, General Services Administration, in 
awarding a contract to the Paragon Plastic Corporation under an 
invitation which was issued on June 16, 1958. Receipt is also acknowl- 
edged of a letter dated September 1, 1959, with enclosure, from your 
attorney, Smith Thompson. 


| 
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The referred-to invitation requested bids for furnishing, among 
other items, roll type desk memorandum pads, Memo-Pal or equal, 
item No, 7520-634-3934, as required by the Government during a 
9-month period beginning December 1, 1958, and ending August 381, 
1959. The invitation did not require bidders to submit samples with 
their bids but the Government reserved the right to request the sub- 
mission of samples after the bid opening, which took place on July 
15, 1958. Three bids were received on item No. 7520-634-3934 from 
the Woodhouse Stationery Company, the Paragon Plastic Corpora- 
tion (hereinafter referred to as Paragon) and from your company. 
When the bids were opened, it was found that the Woodhouse Sta- 
tionery Company had submitted the lowest bid on that item, Paragon 
submitted the next lowest bid and your company submitted the high- 
est bid thereon. On July 17, 1958, the Federal Supply Service 
requested that you and Paragon submit samples of item No. 7520-634- 
3934 in accordance with the sample clause indicated in the invitation. 
No request was made of the Woodhouse Stationery Company because 
it had submitted a sample of the item with its bid. 

Your company and Paragon complied with the administrative 
request for samples. On August 22, 1958, the Federal Supply Service 
laboratory, New York, New York, reported to the contracting office 
that it had examined the samples submitted by all bidders on item No. 
7520-634-3934 and that it had found that the Woodhouse Stationery 
Company’s sample did not meet the requirements given in the invita- 
tion for bids but that the samples submitted by you and Paragon were 
satisfactory. On the basis of the laboratory report, the contracting 
officer rejected the bid of the Woodhouse Stationery Company. After 
receiving a favorable preaward survey and determining that Paragon 
had submitted a responsive bid, the contracting officer awarded a con- 
tract for item No. 7520-634-3934 to the corporation on November 7, 
1958. 

On December 4, 1958, the president of your company appealed to the 
Administrator of General Services from the decision of the contract- 


ing officer making an award to Paragon and on December 31, 1958, 
your appeal was referred to the Board of Review, General Services 
Administration, for consideration and decision. A hearing on your 
appeal was held on February 17, 1959, and after giving consideration 
to the available records, to the testimony developed in the hearings, 
and to briefs submitted by your counsel and the Government counsel, 
the Board of Review denied your appeal by its decision of July 16, 
1959. 

In the brief submitted by your attorney six reasons are given as to 
why contract No. GS—005-11957 awarded to Paragon on November 


7, 1958, should be set aside and the corporation disqualified in the 
award of any other Government contracts. 


551978 O- 61-19 
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The first reason given by you is that Paragon, in obtaining the 


award, violated the provisions of the Federal Trade Commission Act, 
which prohibits the use in commerce of “unfair methods of competi- 
tion” and of “unfair or deceptive acts or practices” (15 U.S.C. 45). 
You cite as an example the action of the corporation in submitting 
to the administrative office as its sample your “Memo-Pal”—a product 
of your own manufacture—and identifying it with a paper label as 
“Paragon No. 888.” In Federal Trade Commission v. Bunte Brothers, 
/nc., 312 U.S. 349, 351, the Supreme Court of the United States stated 
that the “commerce” in which these unfair methods of competition 
are barred is interstate commerce. The Supreme Court also stated 
on page 355 of that case, that the phrase “unfair methods of competi- 
tion in [interstate] commerce” as used in the Federal Trade Commis- 
sion Act is not to be construed as though it meant “unfair methods of 
competition in any way affecting interstate commerce.” It is our opin- 
ion that the acts of Paragon of which you complain do not violate 
the provisions of the Federal Trade Commission Act, since such acts 
do not involve interstate commerce. 

The second ground for your protest is that Paragon, by placing 
its label over your name and patent number appearing on the “Memo- 
Pal” submitted by it as a sample, violated section 43(a) of the Lanham 
Trade-mark Act, 15 U.S.C. 1125(a), which provides as follows: 

(a) Any person who shall affix, apply, or annex or use in connection with any 
goods or services, or any container or containers for goods, a false designation of 
origin, or any false description or representation, including words or other 
symbols tending falsely to describe or represent the same, and shall cause such 
goods or services to enter into commerce, and any person who shall with knowl- 
edge of the falsity of such designation of origin or description or representation 
cause or procure the same to be transported or used in commerce or deliver the 
same to any carrier to be transported or used, shall be liable to a civil action 
by any person doing business in the locality falsely indicated as that of origin 
or in the region in which said locality is situated, or by any person who believes 


that he is or is likely to be damaged by the use of any such false description or 
representation. [Italics supplied.] 


In New England Duplicating Company v. Mendes, 190 F. 2d 415, 
417, the court stated that the word “commerce” in the Lanham Trade- 
mark Act means all commerce which may lawfully be regulated by 
Congress. Clause 8 of Article I of the Constitution of the United 
States provides that Congress shall have the power to regulate com- 
merce among the several states (interstate commerce). In that con- 
nection, the Supreme Court of the United States in re 7rade-mark 
cases, 100 U.S. 82, 96, stated that if an act of Congress can in any 
case be extended as a regulation of commerce, to trade-marks, it must 
be limited to their use in commerce with foreign nations, and among 
the several states (interstate commerce), and with the Indian Tribes. 
It is our opinion that the provisions of the Lanham Trade-mark Act 
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are not for application to the instant case for the reason that the acts 


complained of do not involve interstate commerce. 

The third basis for your protest is that Paragon was not a manu- 
facturer at the time when it stated that it was a manufacturer in a 
certificate required under section 1(a) of the Walsh-Healey Public 


Contracts Act of June 30, 1936, as amended, 41 U.S.C. 35, which pro- 


vides that every contract (with certain exceptions not here material) 
entered into by any Government agency for the manufacture or fur- 
nishing of supplies exceeding $10,000 in amount shall contain the 
following stiplation : 

(a) That the contractor is the manufacturer of or a regular dealer in the 


materials, supplies, articles, or equipment to be manufactured or used in the 
performance of the contract. [Italics supplied.] 


The act, as amended, further provides at 41 U.S.C. 38, that the Sec- 
retary of Labor shall have authority to administer the provisions of 
the act, and to make such rules and regulations as may be necessary 
to that end. 

Under that authority, the Secretary of Labor has issued regulations 
appearing at 41 C.F.R. 201.101 which provide: 


(a) A manufacturer is a person who owns, operates, or maintains a factory 
or establishment that produces on the premises the materials, supplies, articles, 
or equipment required under the contract and of the general character described 
by the specifications. 


- * * s * . * 

(c)(1) Except as hereinafter provided, every bid received from any bidder 
who does not fall within one of the foregoing categories shall be rejected by the 
contracting officer. 

In Circular Letter No. 1-58, issued by the Department of Labor on 
January 24, 1958, the term “manufacturer” was further defined as 
follows: 

Manufacturer. A bidder who desires to qualify for award as a manufacturer 
must show before award that he is (1) an established manufacturer of the 
particular goods or goods of the general character sought by the Government or 
(2) if he is newly entering into such manufacturing activity that he has made 
all necessary prior arrangements for (a) manufacturing space, (b) equipment, 
and (c) personnel to perform the manufacturing operations required for contract 
performance. These conditions must be met to the satisfaction of the contract- 
ing agency prior to any award of a contract covered by the Act. 

You contend that Circular Letter No. 1-58 is not a valid regulation, 
since it does not conform to the provisions of section 1(a) of the 
Walsh-Healey Act. That section of the act requires a bidder to 
expressly represent “that the contractor is the manufacturer of * * * 
the materials, supplies, articles, or equipment to be manufactured or 
used in the performance of the contract.” This section does not 
require a bidder to stipulate that he has previously manufactured the 
item bid upon, as you contend. It only requires a bidder to stipulate 
that he will be the manufacturer of the item bid upon. As to the 
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purpose of section 1 of the Walsh-Healey Act, it is stated on page 
4 of H.R. No. 2946, 74th Congress, 2d Session, to accompany S. 3055, 
which became the act of June 30, 1936, that “it [section 1] attempts 
to eliminate the evil of bid brokerage and bid peddling.” You do not 
allege that Paragon is guilty of any of these so-called evils. In 
regard to your contention that Paragon is not a manufacturer, we 
have examined the reference book of Dun and Bradstreet, Inc. and 
note that they are listed as a fabricator of metal products; and, also, 
we have noted that Paragon is listed in Thomas’ Register of Manu- 
facturers. In view of the intent of section 1 of the Walsh-Healey 
Act and the authority of the Secretary of Labor under section 4 of 
that act, we believe that the regulations and Circular Letter No. 1-58 
issued by the Department of Labor are valid. 

The fourth reason given by you is that Paragon was not responsive 
to the invitation in that it had failed to submit a sample of its own 
manufacture. The record indicates that Paragon submitted as a 
sample a “Memo-Pal” and that over your company’s name and 
patent number it placed a label, which identified the sample as 
Paragon No. 888. You contend that in order for Paragon to be 
responsive to the invitation, it had to deliver to the Federal Supply 
Service a sample of its own manufacture. Article 9 of the Special 
Provisions of the invitation provided that samples were not required 
to be submitted with the bid. The right was reserved by the Federal 
Supply Service to request samples after bids were opened if the best 
interests of the Government indicated the need therefor; also, it was 
provided that failure to submit samples upon request would require 
rejection of the bid. Article 9 of the Special Provisions further pro- 
vided, “If requested, samples representing what the bidder proposes 
to furnish will be submitted for the purpose of determining whether 
the item offered by the bidder complies with the specification.” Thus, 
the plain terms of the invitation required only that the sample sub- 
mitted be representative of what the bidder proposed to furnish; 
there was no requirement that the sample must actually have been 
manufactured by the bidder. 

The fifth ground for your protest is that Paragon failed to submit 
its sample to the contracting office by July 28, 1958, as required by 
the contracting officer. It is administratively reported that a sample 
was handcarried by an official of Paragon on July 28, 1958—the last 
day for submission of samples—to the contracting office. In the 
absence of conclusive evidence to the contrary, we must accept the 
administrative statement as to the time of the receipt of the sample 
from Paragon. 

The sixth ground for your protest is that Paragon did not submit 
with its sample the sample record sheet form No. 434 requested by 
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the Federal Supply Service in its letter of July 17, 1958, and that, 
therefore, its bid should have been considered nonresponsive to the 
invitation. The record indicates that the contracting officer consid- 
ered the omission of the sample sheet by Paragon as a deviation in 
form from the requirements of the invitation, which could be waived 
by him. In 30 Comp. Gen. 179, 181, we held that the contracting 
officer may not waive deviations which go to the substance of the 
bid so as to affect the price, quantity or quality of the articles offered, 
but he may waive deviations in form from the requirements of the 
advertised specifications. We are of the opinion that under the 
circumstances, the contracting officer was authorized to waive, as an 
informal deviation from the requirements of the invitation, the fail- 
ure of the Paragon Plastic Corporation to submit a sample record 


sheet. 
Accordingly, our Office finds no legal basis to further question the 


award as made. 


[ B-140236 J 


Bids—Qualified—Bidders Quotation Form Contrary to 
Standard Form 


A low bid which limits the contractor’s liability for excess costs for failure to 
perform when such failure is both beyond the control of the contractor and 
without his fault or negligence and omits the standard provision concerning 
default of subcontractors, when the default is due to causes beyond the control 
and without the fault or negligence of both the contractor and subcontractor, is 
a bid containing qualifications which affect the substance of the bid and make 
it nonresponsive to the invitation. 


To J. M. Thomson, Jr., October 6, 1959: 


Subsequent to the date of your telegram of July 17, 1959, protesting 
the award of a contract to Friden, Inc., under Veterans Administra- 
tion invitation for bids No. MS-21-60, we received two letters, with 
enclosures, dated July 21 and July 27, 1959, from Mr, Herbert W. 
Bertine, Vice President and Secretary of the Underwood Corporation. 
In those letters Mr. Bertine presented the views of the Underwood 
Corporation in regard to rejection of the Underwood bid by the 
Veterans Administration. 

This procurement is for automatic tape producing typewriters to be 
used in conjunction with the new data processing center now being 
established at Hines, Illinois. The invitation for bids, dated June 5, 
1959, called for the bids to be opened two weeks later on June 19, 1959. 
Moreover, in regard to the preaward sample, the invitations requested 
the “successful bidder” to demonstrate his typewriter “not more than” 
20 days after opening. Only two bids were received, one from Under- 
wood Corporation, the other from Friden, Inc. Underwood Corpora- 
tion submitted the lower bid. Seven days after a demonstration of 
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both Underwood and Friden equipment on July 9, 1959, you received 
a letter setting forth particulars in which the Underwood typewriter 
failed to meet specifications. The Friden bid was accepted on July 20, 
1959, and the Veterans Administration formally advised the Under- 
wood Corporation of the rejection of its bid on July 24, 1959. 

The invitation for bids incorporated by reference GSA Standard 
Form 32, 1957 edition, paragraph 11(c) of which provides as follows: 

(ec) Except with respect to defaults of subcontractors, the Contractor shall 
not be liable for any excess costs if the failure to perform the contract arises 
out of causes beyond the control and without the fault or negligence of the 
Contractor. Such causes may include, but are not restricted to, acts of God or 
of the public enemy, acts of the Government in either its sovereign or con- 
tractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, freight 
embargoes, and unusually severe weather; but in every case the failure to per- 
form must be beyond the control and without the fault or negligence of the 
Contractor. If the failure to perform is caused by the default of a subcontractor, 
and if such default arises out of causes beyond the control of both the Contractor 
and subcontractor, and without the fault or negligence of either of them, the Con- 
tractor shall not be liable for any excess costs for failure to perform, unless the 
supplies or services to be furnished by the subcontractor were obtainable from 
other sources in sufficient time to permit the Contractor to meet the required 
delivery schedule. 

In the bid submitted by the Underwood Corporation there appears the 
following paragraph: 

Failure of Underwood to make (or delay by Underwood in making) delivery 
hereunder, in whole or in part, if occasioned by Act of God or the public enemy, 
fire, explosion, flood, war, riot, sabotage, accident, embargo, or any circumstance 
of like or different character beyond Underwood’s reasonable control, or by inter- 
ruption of or delay in transportation, inadequacy or shortage or failure of supply 
of materials, or equipment, breakdown, labor trouble, compliance with any order, 
direction, action or request of any governmental officer, department or agency 
shall not subject Underwood to any liability to the Veterans Administration, and 
in such event the period for performance by Underwood hereunder will be 
extended to the extent of the delay occasioned by any such circumstances. 
The Veterans Administration contends—and we agree—that the para- 
graph just quoted qualified the delivery schedule specified in the in- 
vitation, and thus precluded award of the contract to the Underwood 
Corporation. 

In at least the following respects Clause 11(c) of Standard Form 32 
was qualified: 

(1) The Underwood paragraph omits the requirement that, to 
escape liability for excess costs, the failure to perform must be both 
beyond the control of the contractor and without his fault or 
negligence; 

(2) It, likewise, omits the provision that to escape liability for fail- 
ure to perform stemming from the default of a subcontractor, such 
default must arise out of causes beyond the control of both the con- 
tractor and the subcontractor and without the fault or negligence of 
either of them. 

These qualifications of liability are not minor technicalities or infor- 


malities which can be waived in the interest of the Government. 30 
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Comp. Gen. 179. Without question the conditions affected the sub- 
stance of the bid and rendered it not responsive. See B-139315, June 
22, 1959 ; 86 Comp. Gen. 535 ; 37 /d. 110. 

In the circumstances we find no legal objection to the rejection of the 
Underwood Corporation bid on the grounds stated by the Veterans 
Administration. 

There are, however, other issues raised in subsequent letters. On 
July 30, 1959, Mr. Bertine directed our attention to certain matters 
which were supplemented by a letter of August 3, 1959, from you. 
In essence those two letters allege that the Veterans Administration 
consulted with Friden several months before requirements were made 
known to the data processing equipment industry at large. As a 
result of that relationship it is alleged that the equipment specifica- 
tions were devised around the Friden equipment in a manner to re- 
strict competition. Furthermore, it is stated in those two letters that 
the short interval between the time when invitations were issued and 
the date when samples had to be submitted worked to the disadvantage 
of all bidders except Friden. 

As you know, Senator Prescott Bush as well as certain staff mem- 
bers from the General Government Activities Subcommittee and the 
Military Operations Subcommittee of the House Government Opera- 
tions Committee are interested in this procurement. Mr. Francis J. 
McNamara, Vice President and General Counsel, Remington Rand, 
transmitted to the Chairman of the Government Activities Subcom- 
mittee a copy of the Remington Rand correspondence file relative 
to this procurement. Copies were also made available to this Office. 
It appears from the correspondence file that Remington Rand also 
complained to the Veterans Administration that the purchase de- 
scription was unduly restrictive. 

In view of those allegations, we are undertaking an investigation 
of the procurement in question. Since the Underwood bid was not 
properly for acceptance for the reasons related above, the outcome of 
our investigation will not alter the status of that bid. However, you 
will be advised of the results upon completion of the investigation. 


[ B-129560 J 


Alaska—Courts—Fines—Disposition 


Inasmuch as an act of the Alaska legislature making fines collected for violation 
of municipal ordinances the property of the particular municipality is a restate- 
ment of a Federal statute (section 4 tenth of the act of April 28, 1904), it need 
not be construed as inconsistent with section 7 of the act of June 6, 1900, 48 
U.S.C. 106, relating to the disposition of fines collected by the District Court 
of Alaska for violation of Federal and Territorial laws; consequently, fines 
which are collected by the District Court of Alaska for violations of municipal 
ordinances on appeal from city magistrate courts may be regarded as moneys, 
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the disposition of which is otherwise specifically provided by law as used in 
48 U.S.C. 106, and properly belong to the particular municipality. 386 Comp. 
Gen. 411, modified. 

To the Director, Administrative Office of the United States Courts, 


October 7, 1959: 


Reference is made to your letter of June 16, 1959, with enclosures, 
requesting reconsideration of our decision of November 20, 1956, 36 
Comp. Gen. 411, concerning the disposition of fines collected in cases 
appealed to the District Court of Alaska from a city magistrate. 

The decision held, quoting from the syllabus, that “Fines collected 
by the District Court of Alaska asa result of civil and criminal actions 
which are appealed from city magistrate courts, and which are tried 
de novo, are to be regarded as fines imposed by the new and distinct 
judgment of the District Court, regardless of whether the fine is in 
the same or a different amount as originally imposed, and, therefore, 
such fines are for deposit and use by the District Court pursuant to 
48 U.S.C. 106 rather than for deposit and use by the municipality.” 
That conclusion was based to a material extent upon consideration 
of two applicable statutes, namely, section 7 of the act of June 6, 
1900, 31 Stat. 324, as amended, 48 U.S.C. 106, and section 16—1-35 
twelfth, Alaska Compiled Laws Annotated. 

The first statute (48 U.S.C. 106) specified the duties of the four 
clerks of courts in Alaska, on the basis of which the Alaska “C” 
Fund was established, and provided, so far as material here, that 
each clerk shall “collect and receive all moneys arising from the fees of 
his office, from licenses, fines, forfeitures, judgments, or on any other 
account authorized by law to be paid to or collected by him, and shall 
upply the same * * * to the incidental expenses of the proper divi- 
sion of the district court and the allowance thereof as directed in 
written orders, duly made and signed by the judge. * * * Provided, 
That * * * moneys accruing from violations of the customs 
laws * * * and any other moneys the disposition of which is other- 
wise specially provided for by law, shall not be available for the 
expenses of the court, but shall be paid over or deposited as provided 
by law for other districts.” The other statute involved 16-1-35 
twelfth, ACLA, provided that “All fines and costs imposed and 
collected for violation of municipal ordinances shall belong to the 
municipality and be paid over to its Treasury.” 

In arriving at the holding quoted above, we regarded the provisions 
of section 16-1-35 twelfth as an act of the legislature of Alaska. In 
view of the apparent conflict between that statute and the provisions 
of 48 U.S.C. 106, in respect of the disposition of fines collected by 
the District Court of Alaska, and having regard for the fact that 
under the Organic Act of Alaska (48 U.S.C. 77), the legislature is 
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prohibited from enacting any laws inconsistent with the laws of the 
United States, we concluded that the terms of 48 U.S.C, 106 were con- 
trolling in the matter. 

You state that while section 16-1-35 twelfth, ACLA, is an act of 
the Alaska Legislature, it also is 2 restatement of an identical pro- 
vision appearing in section 4 tenth of the act of Congress of April 
28, 1904, 33 Stat. 532. In connection therewith you refer to the case 
of City of Anchorage v. William A. Hilton, Clerk of the United States 
District Court for the District of Alaska, Third Division, wherein 
the City sought to recover a fine of $100 imposed and collected by the 
District Court from one Samuel Austin who appealed a conviction 
of the magistrate’s court for the City of Anchorage for a violation 
of the ordinances of that City. 

The District Court dismissed the case with an opinion denying 
the merits of the City’s claim, and also concluded that “This court 
does not have jurisdiction over money paid to the Clerk of Court 
upon a judgment of this court.” On appeal by the City of Anchor- 
age to the United States Court of Appeals for the Ninth Circuit, it 
was held that the District Court’s judgment of dismissal for lack of 
jurisdiction was in error and could not be sustained. In addition, 
the Circuit Court of Appeals expressed its views on the merits of 
the question stating that the fine was for a violation of the ordinances 
of the City of Anchorage rather than a violation of Territorial or 
Federal law; that the provisions of 16—-1-35, ACLA, are controlling; 
and that the City of Anchorage is entitled to the fine of $100. The 
briefs in the case, which were transmitted with your letter, show that 
the congressional origin of 16-1-35 twelfth, ACLA, was fully pre- 
sented to the Circuit Court of Appeals. 

The point brought out in your letter (that section 4 tenth of the 
act of April 28, 1904, although restated in 16-1-35 twelfth, ACLA, 
is still in effect and requires payment of fines collected after convic- 
tions for violations of municipal ordinances be made to the munici- 
pality concerned) was not presented to or considered here at the time 
of our decision of November 20, 1956. 

Each of the two Federal statutes, viz., 48 U.S.C. 106 and section 4 
tenth of the act of April 28, 1904, while similar in purpose to permit 
retention and use of fines imposed for violations of law, are different 
in scope and operation. Under the first, the clerks of the District 
Court are authorized, so far as here material, to apply all fines paid to 
or collected by them to the incidental expenses of the proper division 
of the court as directed in written orders signed by the judge. An 
exception to the use of such funds is made in the case of moneys the 
disposition of which is otherwise specially provided for by law. 
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The second statute makes fines imposed and collected for violations 
of municipal ordinances the property of the municipality concerned. 
There appears nothing in this statute to limit the origin or source of 
such collections. Neither is there anything in the first statute to evi- 
dence an intent that fines imposed by the District Court on account of 
violations of city ordinances should become the property of the Gov- 
ernment. Thus, the conclusion is warranted that section 4 tenth of 
the act of April 28, 1904, falls squarely within the exception provided 
under the first statute, and since the two statutes were designed to ac- 
complish different purposes they may be given effect independently 
of each other. 

Upon further consideration of the matter, there now would appear 
to be a reasonable basis for the view that section 4 tenth of the act of 
April 28, 1904, contained in ACLA 16-1-35 twelfth is the controlling 
statute and, therefore, that fines imposed and collected by the District 
Court of Alaska for the violation of municipal ordinances—as dis- 
tinguished from fines imposed for violations of Federal or Territorial 
law—normally in cases appealed to the District Court from a city 
magistrate properly belong to the municipality concerned. The deci- 
sion of November 20, 1956, 36 Comp. Gen. 411, is hereby modified 
accordingly. 

Your letter sets out three cases involving claims for refund of fines 
heretofore collected by the District Court of Alaska and deposited to 
the credit of the Alaska “C” Fund. One of the cases relates to a fine 
for violation of a Territorial law, and the other two deal with viola- 
tions of city ordinances. The views expressed as to the disposition 
of such fines being in accord with this decision, no objection will be 
interposed here to payment from the Alaska “C” Fund to the city 
concerned the fines collected for violations of city ordinances. 

In this latter connection, you request to be advised “(a) whether 
such refund should be made with respect to the like cases which have 
arisen heretofore, at least within the term of the statute of limitations, 
31 U.S.C. 71a; and (b) fines hereafter assessed and collected by the 
District Court for violation of municipal ordinances shall be remitted 
to the respective municipality at once upon collection.” Our answers 
to both of these questions are in the affirmative. 

The file of correspondence enclosed with your letter is returned 
herewith as requested. 


[ B-136952 J 


Bridges—Construction—Toll Reimposition Prohibition 


Federal grants made by the Federal Emergency Administration of Public Works 
or the Public Works Administration pursuant to sections 202 and 208 of the Na- 
tional Industrial Recovery Act for public works projects, including construction 
and repair of public highways and parkways, are separate and distinct from 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 265 


the grants made by the Bureau of Public Roads to the state highway depart- 
ments under section 204 which contains a restriction against the imposition of 
tolls on bridges constructed from section 204 grants; therefore, a public works 
grant for the construction of a bridge project is not subject to the tolls restric- 
tion applicable to Federal-aid highway funds. 

Decisions of the Comptroller General on the availability of Federal funds for 
expenditure or on the propriety of expenditures already made often require de- 
terminations of what conditions, if any, both precedent and subsequent, attach 
to expenditures of Federal funds, and such determinations are binding on the 
executive branch of the Government. 

The restriction in section 204(g) of the National Industrial Recovery Act 
against the imposition of tolls is a condition subsequent to an expenditure of 
Federal funds, and a determination of whether the restriction attaches to a 
particular expenditure of Federal-aid highway funds is within the jurisdiction of 
the Comptroller General and such decision is binding on the executive branch 
of the Government. 

Although the principle in 38 Comp. Gen. 495, that the use of Federal-aid high- 
way funds for landscaping roads which are not exclusively used for access to 
a bridge, does not constitute the use of Federal funds for construction of a 
bridge approach within the meaning of the restriction against imposition of 
bridge tolls, its application depends on whether the landscaping primarily bene- 
fited the approach roads—a factual matter in dispute—therefore, in the absence 
of a judicial determination, the administrative view that the prohibition is not 
applicable to the particular project will not be questioned. 38 Comp. Gen. 495, 
modified. 


To the Secretary of Commerce, October 7, 1959: 


Reference is made to our decisions to you dated October 3, 1958, 
and January 14, 1959, published at 38 Comp. Gen. 266 and id, 495, 
respectively, and to subsequent correspondence, relative to the ques- 
tion of the reimposition of tolls on the Lake Washington Bridge, 
Seattle, Washington. 

As you were previously advised, there have been submitted, through 
the Honorable Thor C. Tollefson, House of Representatives, extensive 
briefs of facts and law in opposition to our decision in 38 Comp. Gen. 
495 that tolls may be reimposed on the bridge. Copies of the briefs 
have been forwarded to you and to the General Services Adminis- 
tration; and the briefs, together with your respective reports thereon, 
have received our careful consideration. The briefs set forth numer- 
ous allegations of fact, discuss the applicable laws, question the bind- 
ing effect of our decision in 88 Comp. Gen. 495, and present the fol- 
lowing specific questions: 

1. Is the Public Works Administration grant in the amount of $3,934,875 
to the Lake Washington bridge project subject to the condition of Section 
204 (g) of the National Industrial Recovery Act of June 16, 1933, 48 Stat. 204 
against the imposition of tolls upon a facility when fully paid for? 

2. Is the federal aid extended to the eastern bridge approach as project 
SN-FAP 283-F(1) subject to the same condition or that expressed in the Old- 
field Act: March 3, 1927, 44 Stat. 1398? 

3. If the answer to either of the foregoing questions is in the affirmative, may 
such condition now be avoided by the Washington State Highway Commission 
by the construction of an otherwise unnecessary new off-ramp so as to render 


the entire portion of the bridge approach aided by project SN-FAP 283—-F(1) 
subject to use by local non-bridge traffic? 


Section 204 of the National Industrial Recovery Act of June 16, 
1933, 48 Stat. 203, 40 U.S.C. 404, authorized the President to make 
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grants to state highway departments to provide for emergency con- 


struction of public highways and related projects. Grants made un- 


der this section were required to be expended in accordance with the 
provisions of the Federal Highway Act of November 9, 1921, as 
amended and supplemented, except as provided in said section, which 


included the subsection (g) referred to in question one, as follows: 


(g) Hereafter in the administration of the Federal Highway Act, and Acts 
amendatory thereof or supplementary thereto, the first paragraph of section 
9 of said Act shall not apply to publicly owned toll bridges or approaches there- 
to, operated by the highway department of any State, subject, however, to the 
condition that all tolls received from the operation of any such bridge, less the 


actual cost of operation and maintenance, shall be applied to the repayment 


of the cost of its construction or acquisition, and when the cost of its construc- 


tion or acquisition shall have been repaid in full, such bridge thereafter shall 
be maintained and operated as a free bridge. 


Moneys appropriated for the purposes of section 204 were trans- 
ferred to the Bureau of Public Roads, and all grants thereunder were 


made by that Bureau and not by the Federal Emergency Administra- 
tion of Public Works or its successor, the Public Works Administra- 
tion. While section 204(g), 40 U.S.C. 404(g) (1946 Ed.), or 23 U.S.C. 
9b (1952 Ed.), clearly is applicable to grants made by the Bureau of 
Public Roads under section 204 of the act, it is not applicable to 
grants made by the Federal Emergency Administration of Public 
Works or the Public Works Administration under other sections of 
the act. Section 202 of the National Industrial Recovery Act, 40 


U.S.C, 402, required the Federal Emergency Administrator of Public 
Works to prepare a comprehensive program of public works, including, 
among many other things, the “Construction, repair, and improve- 
ment of public highways and parkways, public buildings, and any 
publicly owned instrumentalities and facilities.” Section 203 of the 
act, 40 U.S.C. 403, authorized the Administrator to make grants to 
states, municipalities, or other public bodies for the construction, 
repair, or improvement of any project included in the program pre- 
pared under section 202. The program contemplated by sections 202 
and 203 obviously is separate and distinct from that contemplated by 
section 204 and the two programs were administered by separate and 
distinct agencies. That the Congress considered said programs sep- 
arate and distinct is confirmed by the wording of section 204(f), 40 
U.S.C. 404(f), which required the granting of rights-of-way over or 
through federally owned lands “Whenever, in connection with the 
construction of any highway project under this section [204] or sec- 
tion 202 of this Act,” such right-of-way is needed. [Italics supplied. ] 
Section 204(g) by,its own terms is applicable only “in the adminis- 
tration of the Federal Highway Act, and acts amendatory thereof or 
supplementary thereto.” In view of the tremendous scope of the 
National Industrial Recovery Act and the diversity of the numerous 
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programs inaugurated thereby, the presence of section 204 therein 


cannot be considered as rendering the entire act amendatory of or 
supplementary to the Federal Highway Act. Likewise, the mere fact 
that the vast comprehensive program prepared under section 202 and 
given financial aid under section 203 included public highways in 


addition to many other types of public works does not render those 


sections amendatory of or supplementary to such act. The program 
of grants by the Public Works Administration and its predecessor 
extended over a long period of years and included a large number of 
projects. Many of such grants appear to have involved toll facilities 


and were made without any indication that a restriction on tolls was 
incurred by the acceptance and expenditure of such grants. For our 
Office to rule at this late date that such grants were subject to section 
204(g) and thus upset the long-established administrative practice 


many years after the termination of the program would require 


exceedingly convincing evidence that such subjection was intended; 
much more than is furnished by an attempt to read special significance 
into the fact that the Congress used the words “Acts amendatory 


thereof or supplementary thereto” in section 204(g) instead of “as 


amended or supplemented.” 

The Public Works Administration grant of $3,934,875 to the Lake 
Washington Bridge project was made from funds appropriated by 
the Public Works Administration Appropriation Act of 1938, 52 Stat. 
816. That act appropriated funds to be expended for “the making 


of loans or grants, or both, to States, Territories, possessions, political 
subdivisions, or other public bodies” for public works projects “of 
the kind and character which the Federal Emergency Administrator 
of Public Works * * * has heretofore financed or aided in financing, 


pursuant to Title II of the National Industrial Recovery Act * * *.” 
There is nothing in this appropriation act which would render grants 
made therefrom by the Public Works Administration subject to the 
provisions of section 204(g) of the National Industrial Recovery Act. 
While the original project agreement is not available, an examination 
of the terms and conditions of the type of project agreement under 
which the grant for the bridge was made fails to reveal any reference 
to or indication of any restriction on tolls. Furthermore, in letter 
dated May 22, 1959, the General Services Administration reports: 


Moreover, a careful examination of the microfilm records of this project fails 
to reflect any limitation or condition imposed in the grant to the Washington 
Toll Bridge Authority with respect to any use and/or operation by the Washing- 
ton Toll Bridge Authority, including the reimposition of tolls on the Lake Wash- 
ington Bridge, nor any requirement of the United States either as a condition 
to the approval of the project or as a condition of the grant or as a limitation 
on the grant to the Washington Toll Bridge Authority that the bridge be operated 
as a free bridge after the liquidation of the indebtedness represented by the 
revenue bonds outstanding and unpaid when the bridge was opened to public 
travel. 
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Also, we attach no significance to the fact that the bridge apparently 
became part of the Federal-Aid Highway System during the nego- 
tiations for the Public Works Administration grant. The only effect 
of designation as part of such system was to render the bridge 
eligible to receive Federal-aid highway funds; it did not render the 
bridge ineligible to receive any other Federal money or cause any 
other Federal money expended thereon to become subject to restric- 
tions and conditions applicable to Federal-aid highway funds. 

In view of the above, question one must be answered in the negative. 

Question two was the subject of our decision of January 14, 1959, 
published at 38 Comp. Gen, 495. We held in that decision that, while 
the aid extended under the three projects listed therein was subject 
to the restriction against tolls if such aid had been expended upon 
the bridge or its approaches, the information before our Office at the 
time indicated that the aid had not been expended on the bridge itself 
and that the areas landscaped under the three projects were so located 
that the aid need not be considered as having been expended upon 
approaches to the bridge. The binding effect of this decision has 
been questioned in the briefs submitted. 

The binding effect on the executive branch of the Government of 
our decisions relative to the availability of Federal funds for expen- 
diture, or the propriety of expenditures already made, is unquestioned. 
Such decisions of necessity involve the determination of what con- 
ditions, if any, both precedent and subsequent, attach to expenditures 
of Federal funds. The matter of the bridge was first presented to 
our Office as a question concerning the propriety of the acceptance 
by your Department of a proposed refund or transfer of previously 
expended Federal-aid highway funds for the purpose of relieving 
the bridge of the condition subsequently contained in section 204(g). 
The submission was predicated upon the assumption by all parties 
concerned that the funds involved had been expended upon the bridge 
or its approaches and that, hence, the condition attached. Our de- 
cision therein, published at 38 Comp. Gen. 266, was to the effect that 
the proposed refund or transfer could not be accepted and the con- 
dition could not be released. The second presentation of the matter 
was based upon information and evidence furnished your Department 
by the State of Washington purporting to indicate-that the funds 
involved in the three projects had not been expended upon the bridge 
or its approaches. Thus, the second presentation involved a question 
as to whether the restriction or condition subsequently contained in 
section 204(g) attached to particular expenditures of Federal-aid 
highway funds, a matter clearly within our jurisdiction. Since the 
law was clear that such condition did attach if the funds had been 
expended upon approaches to the bridge, it became necessary to 
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determine whether the funds had been so expended. This of neces- 
sity involved an interpretation of what constituted an approach as 
that word was used in the act. Hence, we believe our decision of 
January 14, 1959, 38 Comp. Gen. 495, is within our jurisdiction and 
binding upon the executive branch of the Government. 

That decision, however, was based upon the information available 
to our Office at the time it was rendered. We are now faced with 
a direct conflict between the allegations of fact presented by the 
State of Washington through your Department and the allegations 
of fact presented through Mr. ‘Tollefson with respect to one of the 
three projects involved. No question is raised regarding Project 
SN-FAP 283-E(1) on the west, or Seattle, side of the bridge, or 
Project SN-FAP 283-G(1) on the east, or Mercer Island, side, and 
the validity of our interpretation with regard thereto appears to have 
been accepted. The allegations of fact concerning the third project, 
SN-FAP 283-F (1), covering landscaping along a 0.421 mile section 
running east from a point near the ‘eastern end of the bridge to the 
western end of Project SN-FAP 283-G(1) and including the former 
toll plaza and the overpass and frontage road complex, are completely 
in conflict. The allegations of fact presented through your Depart- 
ment indicate that the landscaping covered by said project benefited 
the frontage roads at least as much as, if not more than, the main 
road crossing the bridge, whereas the briefs allege that the landscap- 
ing primarily benefited the main road with mere incidental benefit 
to the frontage roads. As an example of the direct conflict of evi- 
dence furnished, the briefs state that the holly hedges on both sides 
of the main highway were by far the most costly item involved in 
the landscape project in question and primarily benefited the main 
road, whereas the documents furnished through your Department 
state that the holly hedges were in existence prior to the landscaping 
performed under the project in question and in fact screen much of 
the landscaping actually performed under that project from travelers 
on the main road. Also, the documents furnished through your De- 
partment state that the frontage roads are subject to extensive traffic, 
whereas the briefs state that the traffic thereon is slight. Thus it 
will be seen that the question as to whether the reported Federal-aid 
expenditure of $6,900 under Project SN-FAP 283-F(1) must be 
considered as having been expended on an approach to the bridge 
and, hence, subject to the condition in section 204(g) is now dependent 
upon facts in dispute between the involved parties. 

Hence, while we believe that the principle stated in our decision 
of January 14, 1959, 88 Comp. Gen. 495, is correct, the effect of its 
application to Project SN-FAP 283-F(1) depends on a resolution of 
the factual question whether or not the landscaping primarily bene- 
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fited the approach roads. Our Office is not in a position to determine 
conclusively disputed questions of fact of the nature here involved; 
and it has long been the rule that we accept the administrative version 
thereof unless clearly erroneous. Because of the administrative ver- 
sion of the facts, as stated in your letters of December 29, 1958, and 
July 8, 1959, we would not be warranted in questioning the admin- 
istrative view that the prohibition against the imposition of tolls 
contained in the Federal-aid highway legislation is not applicable to 
this bridge. As you are aware, however, our views in the matter do 
not preclude parties in interest from seeking judicial determination 
of the matter, if otherwise proper. 

Since neither question one nor question two was answered in the 
affirmative, no reply to question three is required. It should be 
noted that, while the question assumes that the proposed new off- 
ramp is “otherwise unnecessary,” that fact likewise is in dispute. 
The documents furnished through your Department allege that the 
traffic on Mercer Island has increased so that the new ramp is really 
necessary, whereas the briefs allege the exact opposite. It may be 
stated, however, that the necessity or nonnecessity of the proposed 
off-ramp is immaterial. It is our view that, if the situation at the 
time Federal-aid highway money was expended on the project was 
such that the condition contained in section 204(g) attached, the 
addition at this time of a new off-ramp, whether necessary or not, 
would not release such condition. 


[ B-140583 J 


Civilian Personnel—Wage Board Employees—Transfer to 
Classification Act Positions—Periodic Step-Increases 

Wage board increases which are administratively granted pursuant to 5 U.S.C. 
1082(7) may not be regarded as “increases in compensation granted by law” 
as that term is used in section 701(b) of the Classification Act of 1949, 5 U.S.C. 
1121(b), to exclude such increases from consideration as equivalent increases for 
periodic step-increases ; hence, wage board employees who receive wage increases 
prior to transfer to positions under the Classification Act of 1949 are required 


to wait the prescribed period from the wage board increase before becoming 
entitled to a periodic step-increase. 


To the Administrator, General Services Administration, October 8, 


1959: 


Your letter of August 24, 1959, asks whether a wage adjustment— 
increase—accorded wage board employees subsequently transferred 
to positions under the Classification Act of 1949, constitutes an “equiv- 
alent increase in compensation” for periodic step-increase purposes 
under the facts and circumstances hereinafter related. 

You say our representatives in your agency raised informal inquiries 
concerning four wage board employees. The facts of one of the cases 
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are furnished as typical, viz: Effective August 25, 1957, the employee’s 
wage rate was adjusted from $2.12 per hour to $2.28, an increase on an 
annual basis from $4,409.60 to $4,742.40, or $332.80. On January 12, 
1958, the employee was transferred to a position in grade GS-7 under 
the Classification Act and given a periodic step-increase to the fourth 
step of the grade, $4,930 per annum. The third step of grade GS-7 
is $4,795, $52.60 per annum more than the employee was receiving in 
the wage board position at the time of his transfer. 

You point out that the compensation of wage board employees shall 
be fixed and adjusted from time to time as nearly as is consistent with 
the public interest in accordance with prevailing rates and that such 
employees are exempt from coverage of the Classification Act, 
5 U.S.C. 1082. Also, you direct our attention to the regulations of the 
Civil Service Commission defining the term “equivalent increase in 
compensation” in section 25.11(e), page Z1-314.01 and Z1-315, Federal 
Personnel Manual. In that regard you say that while the regulation 
does not specifically refer to wage board increases in compensation 
under prevailing rate system, you believe that the regulation is broad 
enough to include such increases among those which expressly are ex- 
cluded by regulation from the definition of the term “equivalent in- 
crease.” Further, you direct our attention to the fact that your own 
regulations, GSA Manual GS 2-3 301.01 e¢ seg. provides that the “ap- 
plication of a new wage schedule” is not an “equivalent increase.” 
Your reference to Senate Report No. 560 of July 20, 1951, concerning 
the 1951 amendment (section 1(e) of the act of October 24, 1951, 65 
Stat. 613, which amended section 701 of the Classification Act of 1949) 
5 U.S.C. 1121(b), quoted hereinafter, points out that Congress in- 
tended to regard increases resulting from wage board surveys the same 
as those general compensation increases authorized by statute under 
the Classification Act; that is, they were no longer to be viewed as 
“equivalent increases.” Lastly, you refer to our decision 36 Comp. 
Gen. 217, which concerns a simultaneous periodic step-increase and 
promotion, wherein it was determined such changes should be 
processed so as to accord the greatest benefit to employees. 

5 U.S.C. 1121(b), the provision with which we are here concerned, 
reads in pertinent part as follows: 


Any increase in compensation granted by law after June 30, 1951, shall not be 
construed to be an equivalent increase in compensation * * * 


That provision is section 701(b) of the Classification Act and pertains 
to employees covered thereby. While the foregoing provision was 
being considered as an amendment to the Classification Act, the fol- 
lowing comment was made by the Committee considering it, H. Report 
No. 959, 82d Congress, 1st Session : 


551978 O - 61 - 20 
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The bill also adds a new subsection (b) to section 701 of the Classification 
Act of 1949, as amended. Section 701 provides for within-grade step increases 
in compensation for employees at the expiration of certain stipulated periods on 
condition that “no equivalent increase in compensation from any cause was 
received during such period.” This provision (which was also contained in the 
Classification Act of 1923) has made it necessary in the past to include in each 
act providing an increase in rates of compensation for employees subject to the 
Classification Act of 1923 and, since the repeal of such act, the Classification Act 
of 1949, a declaration that such increase in rates shall not be construed to be an 
“equivalent increase” in compensation within the meaning of the appropriate sec- 
tion of the Classification Act of 1923 or the Classification Act of 1949. Further- 
more, the Comptroller General has held in a ruling (B-85380) dated May 13, 1949, 
that an employee transferred from the field service of the Post Office Department 
to a position under the Classification Act was not entitled to receive a within- 
grade salary advance because the pay increase such employee had received by 
law less than a month prior to his transfer was considered to be an “equivalent 

‘increase in compensation from any cause.” The new subsection (b) provides 
that any increase in compensation granted by act of Congress after June 30, 1951, 
“shall not be construed to be an equivalent increase in compensation” within the 
meaning of the present section 701. This language will safeguard on a permanent 
basis the right of employees subject to the Classification Act of 1949, as amended 
(including employees who transfer, or are transferred, to positions under such 
act after June 30, 1951), to within-grade step increases in compensation without 
regard to any increase in compensation which they may have been granted by 
law.” [Italics supplied. ] 

A study of that report leads us to the view that the Committee, in 
recommending the amendment, had in mind that the term “any in- 
crease in compensation granted by law” was to be synonymous with 
the language appearing in the report and reading “any increase in 
compensation granted by act of Congress.” Hence, since the prevail- 
ing wage adjustments here involved were administratively granted 
under the provisions of 5 U.S.C. 1082(7), they obviously cannot be 
said to have been granted by “act of Congress.” Hence, in light of the 
foregoing report, no basis exists for the U.S. Civil Service Commission 
by regulation to specifically designate wage board increases as being 
any other than “equivalent increases in compensation.” Neither may 
your regulations properly be to the contrary. Hence, under existing 
law and regulation, we must conclude that the prevailing wage in- 
creases here involved are “equivalent increases” for periodic step- 
increase purposes, so that the employees concerned, upon transfer to 
Classification Act positions, are required to serve the prescribed period 
of time from the date of such equivalent increase before becoming 
entitled to periodic step-increases under the Classification Act. Upon 
such transfers the provisions of section 25.103(b) (1), Federal Em- 
ployees Pay Regulations, providing that if the employee’s highest 
previous rate falls between two scheduled rates of the new grade he 
may be given the higher rate, would be for application. However, 
when in any case the employee completes the prescribed time for a 
step-increase on the date of transfer to a Classification Act position, 
the changes should be processed so as to procure the maximum benefits 
for such employee. 36 Comp. Gen. 217. 


Se Se 
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Military Personnel—Messes—F ood and Operating Expense 
Reimbursement—Aviation Cadet Status 

The provision in Department of Defense appropriation acts (section 609, of the 
1960 appropriation act, 73 Stat. 379), which requires reimbursement to the 
Government of food and operating expenses of messes at which meals are fur- 
nished to civilians or officers who are not entitled to subsistence at Government 
expense or who receive a subsistence allowance, applies not only to civilian 
personnel and officers of the armed services but to any other members of the 
armed services whose right to a subsistence allowance is assimilated to that 
of officers; therefore, aviation cadets who have a special enlisted status but who, 
like officers, receive a subsistence allowance at all times whether or not messing 
facilities are avialable are regarded as officers under the mess reimbursement 
provision, and there is no justification for charging cadets for only food costs 
while officers are charged for both food and operating expenses of a mess oper- 
ated by a contractor or agent of the Government. 


To the Secretary of the Air Force, October 9, 1959: 


Our Defense Accounting and Auditing Division has reported that 
in the audit of cost-type contracts Nos. AF 33(600)-33471 and AF 
33 (038)-28788, awarded to Texas Aviation Industries, Inc., Hondo, 
Texas, by the Department of the Air Force, for the training of pilots 
at Hondo Field, Hondo, Texas, a question has arisen with respect to 
the service rendered by the contractor in providing dining room facili- 
ties and meals to aviation cadets and the procedure in effect at that 
base for reimbursement by the Aviation Cadet Open Mess to the con- 
tractor of the costs involved. 

The aviation cadets each receives a monthly allowance of $47.88 
as provided by section 301(a) of the Career Compensation Act of 
1949, 87 U.S.C. 251(a), as amended by section 20(b) of the act of 
August 10, 1956, 70A Stat. 627, and section 10 of the act of Septem- 
ber 2, 1958, 72 Stat. 1556, 37 U.S.C 251(a). It appears that the en- 
tire allowance for subsistence received by each cadet, who is a member 
of the Aviation Cadet Open Mess, is paid by him to such mess, which 
in turn reimburses the contractor for raw food costs averaging $39.73 
and retains as dues the difference between that amount and $47.88 
provided by the cadet. 

By letter dated October 15, 1958, copy attached, addressed to the 
Commander, Air Force Accounting and Finance Center, Denver, 
Colorado, an administrative explanation was requested as to why re- 
imbursement to the contractor by the cadets or the Aviation Cadet 
Open Mess should be restricted to the raw food costs and why the 
difference between such costs and the subsistence allowance should 
not be required to be deposited to the credit of the appropriation from 
which the contractor is paid. The letter referred to the require- 
ment of section 610 of the Department of Defense Appropriation 
Act, 1958, Public Law 85-117, approved August 2, 1957, 71 Stat. 325, 
that the rates for meals sold to officers and civilians must be sufficient 
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to provide reimbursement of operating expenses and food costs to the 
appropriation involved, and, stated further, that the rights of avia- 
tion cadets to subsistence allowance are by statute the same as those 
of officers, citing Morriss v. United States, 134 C. Cls. 730; 25 Comp. 
Gen. 816; 29 zd. 163 and 30 id. 246, as authority for the belief that the 
appropriation out of which the contract payments are made is being 
needlessly obligated by the excess food service cost, which is in effect 
a subsidy to the cadets. 

The reply dated March 24, 1959, forwarded a copy of a report 
dated December 13, 1957, from the Office of the Deputy for Procure- 
ment and Contract Administration, Randolph Air Force Base, Texas, 
stating in effect that the action taken was in accordance with Flying 
Training Air Force Regulation 146-1 which required officers and civil 
service employees to pay pro rata share of raw food costs plus appro- 
priate surcharge rates but provided that aviation cadets were to pay 
for raw food costs only. This regulation is stated to be based on Air 
Force Regulation 146-5, paragraph 9 of which provides that aviation 
cadets will reimburse the Government “for food costs only.” A sup- 
plemental letter dated June 2, 1959, added that although it is true that 
32 [87] U.S.C. 251 provides that aviation cadets are entitled to the 
same subsistence allowance as officers, 10 U.S.C. 8257(a) identifies an 
aviation cadet as a special enlisted grade and the provisions of section 
610, Public Law 85-117, pertain to officers and civilian employees 
only. It was concluded, therefore, that Air Force Regulation 146-5 
properly requires aviation cadets to reimburse the Government for 
raw food costs only. 

No explanation has been furnished as to why raw food cost and 
other necessary mess expenses are thought to be in different categories 
for reimbursement purposes by officers and by aviation cadets. * Noth- 
ing in the cited provisions of law or in the difference in military status 
appears to justify such differentiation. While aviation cadets are 
classified as a special group of enlisted personnel and enlisted mem- 
bers are generally subsisted in kind at Government expense, it was 
not intended that aviation cadets normally be so subsisted since they, 
like officers, are entitled to a subsistence allowance “at all times,” 
whether or not. messing facilities are available. They are required 
to pay for meals furnished them at military establishments. Since 
their status is the same as that of officers under section 301(a) of the 
Career Compensation Act, their rights must be considered as gov- 
erned by the same underlying principle as that which governs the 
subsistence allowance paid to such officers. 

In the case of AMorriss v. United States, 134 C. Cls. 720, the court 
stated that the purpose of the subsistence allowance was “to relieve an 
officer of the expense of furnishing himself with food and drink.” In 
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that case, a medical officer in the United States Air Force on active 
duty as an intern in a private hospital was subsisted without charge 
at the hospital. The court held that although an officer was entitled to 
a subsistence allowance “at all times,” whether subsistence is furnished 
by the Government or not, if the subsistence was furnished by the 
Government, the officer was required to pay the Government for it. 
The court stated further that the purpose of Congress would be 
thwarted if plaintiff were paid a subsistence allowance “when meals 
were furnished him by an agency which did so in discharge of an 
obligation for services rendered by an agent of the Government in 
discharge of the agent’s duty to the Government.” 

Congress has clearly expressed its purpose in the matter by the 
enactment of restrictions in the annual Department of Defense A ppro- 
priations Acts, commencing with section 625 of the 1951 appropriation 
act, 64 Stat. 756 (see section 609 of the Department of Defense A ppro- 
priation Act, 1960, 73 Stat. 379, for provisions currently in effect), 
providing that no appropriation contained in that act shall be avail- 
able for expenses of operation of messes at which meals are sold to 
officers or civilians, except under regulations approved by the Secre- 
tary of Defense, which shall (except under unusual or extraordinary 
conditions) establish costs for such meals sufficient to provide reim- 
bursement of operating expenses and food costs to the appropriation 
concerned. Such provisions specifically exempt those organized 
messes wherein the operating expenses were financed principally from 
nonappropriated funds. On page 2545, part 5 of the Hearings before 
the Subcommittee of The Committee on Appropriations, House of 
Representatives, 8ist Congress, covering the Department of Defense 
appropriations for 1951, it was stated: 

Mr. Tracy. Section 626, an entirely new section, prohibits the use of ap- 
propriated funds to finance the operation of messes which sell meals to officers 
or civilians unless the rates charged are sufficient to reimburse the appropria- 
tions for the food costs and operating expenses, except under unusual or ex- 
traordinary conditions. However, the section does not apply to messes financed 
principally from non-appropriated funds. 

From the foregoing, it is concluded that the purpose of the cited pro- 
visions of law is to require reimbursement to the appropriation con- 
cerned, of the cost of meals furnished by the Government, by all 
persons such as civilians and officers, who are not entitled to subsist- 
ence at Government expense or who have been paid a subsistence 
allowance. The measure of the reimbursement is not only the food 
costs but also includes the operating expenses. It is not believed that 
in describing the messes involved as those “at which meals are sold to 
officers or civilians,” the Congress intended that only such classes of 
persons should be required to reimburse the Government for the cost 
of both food and operating expenses, while others, such as aviation 
cadets who receive the same subsistence allowance as is paid to officers, 
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should pay only a part of such costs. It is our view that this reim- 
bursement requirement applies not only to civilian personnel and 
officers of the armed services, but also to any other members of the 
armed services whose right to subsistence allowance is assimilated to 
that of officers. 

The expense of operating the mess at Hondo, Texas, at which meals 
are furnished to aviation cadets, is properly chargeable to the appro- 
priation out of which the contractor is paid. The contractor, as an 
agent of the Government, is providing meals usually furnished by the 
Government at a general or troop mess and the reimbursement of the 
costs to be credited to the appropriation involved properly includes 
both the raw food costs and the surcharge or operating expenses. In 
the circumstances, it is believed that not only civilian employees and 
officers must be charged for the raw food costs plus the surcharge, but 
aviation cadets as well. Air Force Regulation 146-5 and Flying 
Training Air Force Regulation 146-1 appear to be contrary to law to 
the extent indicated above. 

The matter is brought to your attention for such action as you 
may deem appropriate, with the request that we be advised of the 
action taken. 


[ B-138353 J 


Military Personnel—Retired Pay—Ke-Retirement—After 


October 1, 1949-—Carhart Case 


In the absence of a court decision holding that the re-retirement concept of the 
Gordon case, Gordon v. United States, 134 C. Cls. 840, under which retired mem- 
bers of the uniformed services who served in the military or naval forces prior to 
November 12, 1918, and who again served on active duty after their initial retire- 
ment are brought within the retired pay provisions of the fourth paragraph of 
section 15 of the Pay Readjustment Act of 1942, governs the rights of a member 
whose last period of active duty extended beyond October 1, 1949, the effective 
date of the Career Compensation Act of 1949, the retired pay of such member 
is for determination under section 516 of the Career Compensation Act. 

The application of the “reretirement” concept of the Gordon case, Gordon v. 
United States, 134 C. Cls. 840, to the Carhart case, Carhart v. United States, 
C. Cls. No. 358-57, affords no basis for holding that a World War I officer who 
was released from active duty after October 1, 1949, was “re-retired” under the 
rule in the Gordon case, because the Carhart case was not concerned with the 
fourth paragraph of section 15 of the Pay Readjustment Act of 1942, the mem- 


ber having no service prior to November 12, 1918; also, the member was released 
from active duty prior to October 1, 1949, the effective date of the Career Com- 
pensation Act of 1949, and was not within the purview of section 516 thereof 
which governs the retired pay rights of World War I officers who served on 
active duty after October 1, 1949, in the absence of a court decision on the 


applicability of section 516 to such officers, 
To Admiral Bernard S. Pupek (USN, Retired), October 9, 1959: 


Further reference is made to your letter dated August 27, 1959, 
requesting review of that part of our Claims Division settlement of 


March 10, 1959, which disallowed your claim for increased retired 
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pay from October 25, 1949, through March 31, 1955. Such claim 
was based on the case of Gordon v. United States, 134 C. Cls. 840. 
That part of your claim was denied because the rule of the Gordon 
case has not been held to be applicable in the case of any retired offi- 
cer who had served prior to November 12, 1918, and whose last period 
of active duty extended beyond October 1, 1949 (the effective date 
of the Career Compensation Act of 1949, 63 Stat. 802), 37 U.S.C. 231 
note. Inthe absence of a court decision holding that such rule governs 
the rights of such an officer, it was concluded that your retired pay 
after October 24, 1949, was for determination under section 516 of the 
Career Compensation Act. Your request for reconsideration is based 
on the recent case of Carhart v. United States, decided July 13, 1959, 
C. Cls. No. 353-57. 

The records show that you enlisted in the United States Army on 
October 1, 1918, and served on active duty therein until December 8, 
1918. Your active duty service in the Navy as a commissioned officer 
was from June 8, 1925, to December 31, 1946, when you were trans- 
ferred to the retired list upon your own request after completion of 20 
years’ service. You were advanced to the rank of rear admiral, but 
with retired pay computed on the rank of captain, the highest rank 
satisfactorily held. On October 19, 1948, you were recalled and served 
on active duty until October 24, 1949. 

On the date of your release to inactive duty on the retired list on 
October 24, 1949, you were in receipt of active duty pay and allowances 
prescribed in the Career Compensation Act of 1949 for a captain with 
over 22 years’ service. Prior to October 1, 1949, you had been in 
receipt of the active duty pay and allowances prescribed by the Pay 
Readjustment Act of 1942, 56 Stat. 359, 37 U.S.C. 101, as amended, 
for a captain with over 24 years’ service, having completed 24 years of 
naval service, active and inactive, on June 7, 1949. Since October 25, 
1949, you had been paid retired pay under the laws in effect prior to 
October 1, 1949, computed at 75 per centum of the pay of a captain with 
over 21 years’ service. 

The fourth paragraph of section 15 of the Pay Readjustment Act 
of 1942, 56 Stat. 368, 37 U.S.C. 115, provides that the retired pay of 
any officer of any of the services mentioned in the title of that act 


who served in any capacity as a member of the military or naval 
forces of the United States prior to November 12, 1918, “hereafter 


retired under any provision of law” shall, unless such officer is en- 
titled to retired pay of a higher grade, “be 75 per centum of his 
active duty pay at the time of his retirement.” Under the “re- 


retirement” theory of the Gordon case, retired members of the uni- 
formed services who served in the military or naval forces of the 


United States prior to November 12, 1918, and who again served on 
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active duty after their initial retirement, are “re-retired” on the 
date of their release from such subsequent active duty. 

Section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 
in pertinent part provides that: 

Members and former members of the uniformed services * * * who have 
been * * * retired * * * and entitled to receive retired pay * * * shall be 
entitled, subject to the provisions hereinafter listed, to receive increases in 
such retired pay * * * for all active duty performed after retirement * * * 
Provided, That the retired pay * * * to which such member or former member 
shall be entitled upon his release from active duty shall be computed by multi- 
plying the years of service creditable to him for purposes of computing retired 
pay * * * at the time of his retirement * * * plus the number of years of sub- 
sequent active duty performed by him by 2% per centum, and by multiplying 
the product thus obtained by the base and longevity pay or the basic pay, as 
the case may be, of the rank or grade in which he would be eligible, at the time 


of his release from active duty, to be retired * * * except for the fact that he 
is already a retired person * * * 


In decision B-78247 dated November 5, 1958 (38 Comp. Gen. 348), 
which involved an officer who was “re-retired” in 1948 and who was 
released from active duty after the effective date of the Career Com- 
pensation Act of 1949 following a second tour of active duty, it was 
held that his rights to increased retired pay on his release to inactive 
duty on the retired list on December 21, 1949, were for determination 
under section 516 of the Career Compensation Act. It was also held 
that only years of active service may be counted for the purpose of 
determining the percentage multiple to be used in computing in- 
creases in retired pay under section 516. The basis for that decision 
was stated, at page 351, as follows: 

As far as is known, the Court of Claims has not yet passed upon the question 
of the applicability of section 516 to World War I officers who served on active 
duty after October 1, 1949, or whether an officer who was re-retired before 
that date may be re-retired a second time upon his release from a second period 
of active duty after that date, In the absence of a court decision requiring 
a different holding, the conclusion appears to be required that Major Vestal’s 
rights to increased retired pay, on and after December 22, 1949 [the date of 
his release to inactive duty status] are for determination under that section. 

It is your contention, apparently, that the Carhart case is similar 
to your case and is authority for the proposition that your release 
from active duty on October 24, 1949, constituted a “re-retirement” 
within the rule of the Gordon case, so as to entitle you to the benefits 
of the provisions contained in the fourth paragraph of section 15 
of the Pay Readjustment Act of 1942. In the Carhart case the plain- 
tiff had served from July 1, 1927, to June 11, 1931, as a cadet in 
the United States Military Academy. After graduation therefrom 
he continued to serve as an officer in the United States Army until 
November 30, 1941, when he was retired for physical disability. 
Nineteen days later he was recalled to active duty and continued to 
serve on active duty until August 16, 1947, when he was released from 
active duty. After his recall to active duty on December 19, 1941, 
he served in his former rank of captain until June 5, 1942, when he 
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was promoted to major. On April 30, 1943, he was promoted to 
lieutenant colonel and on June 23, 1947, he was promoted to colonel, 
in which grade he continued to serve until his release from active 
duty on August 16, 1947. Upon his release from active duty he was 
paid the retired pay of a lieutenant colonel with over 15 years’ serv- 
ice under the provisions of section 203(a) of the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948, 62 Stat. 
1081, 1085, 10 U.S.C. 850, 1002, which provided for advancement on 
the retired list of officers to the highest temporary grade in which 
they had satisfactorily served for not less than six months during 
the period from September 9, 1940, to June 30, 1946. The plaintiff 
claimed that he was entitled to the retired pay of a colonel with over 
15 years’ service under the provisions of section 203(f) of the above 
act, 10 U.S.C. 1005. That section provides, in part, that a com- 
missioned officer of the Regular Army “retired or granted retirement 
pay under any provision of law on or after August 7, 1947, but not 
later than January 1, 1957, while serving on active duty in a tempo- 
rary grade not higher than that of major general shall be advanced 
on the * * * retired list to such grade, and shall receive re- 
tired * * * pay at the rate prescribed by law, computed on the 
basis of the base and longevity pay which he would receive if serving 
on active duty in such higher grade * * *.” The plaintiff claimed 
that notwithstanding the fact that he was on the retired list from 
November 30 to December 19, 1941, he was nevertheless “retired or 
granted retirement pay” upon his release from active duty on 
August 16, 1947. The Court held that the plaintiff had been “re- 
retired” upon his release from active duty within the re-retirement 
concept enunciated in the Gordon and related cases and he was, there- 
fore, entitled to recover the difference between the retired pay of a 
colonel and that of a lieutenant colonel under section 203(f). 

A careful reading of the facts of the Carhart case, as outlined 
above, shows that that case does not support your claim. The Car- 
hart case was not concerned with the fourth paragraph of section 15 
of the Pay Readjustment Act of 1942, since the plaintiff in that case 
had no service prior to November 12, 1918. Also, since he was re- 
leased from active duty prior to October 1, 1949 (the effective date 
of the Career Compensation Act of 1949), section 516 of that act 
had no bearing on his claim. 

In the circumstances, this Office must adhere to the view that, in 
the absence of a court decision on the question of the applicability 
of section 516 to World War I officers who served on active duty 
after October 1, 1949, such an officer’s rights to increased retired pay 
are for determination under section 516. The settlement of March 10, 
1959, is affirmed. 
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Military Personnel—Dual Compensation—Concurrent Mili- 
tary Retired and Civilian Service Pay—Reserve Membership 
A member of the uniformed services who while serving as a warrant officer is 
retired for physical disability and receives retired pay based on satisfactory 
service in grade of lieutenant in the Army of the United States without com- 
ponent, although he held the grade of lieutenant, United States Army Reserve, 
at the time of placement on the temporary disability retired list, is not regarded 
as receiving retired pay “under the laws relating to the reserve components of 
the Armed Forces” within the meaning of the dual compensation exemption in 
5 U.S.C. 30r(c), the pay and allowances in the exemption must be those which 
are payable to a member of a reserve component in his capacity as a reservist 
and be related to the active duty performed. 

To Lieutenant Colonel J. L. Whipple, Department of the Army, 


October 9, 1959: 


Your letter dated July 27, 1959, forwarded here by first endorsement 
dated July 31, 1959, from Office Chief of Finance, Department of the 
Army, under D.O. Number 443 allocated by the Department of De- 
fense Military Pay and Allowance Committee, requests decision 
whether payment is authorized on a voucher totaling $1,594.40 in the 
case of First Lieutenant Mario G. Strollo, A.U.S., retired, represent- 
ing retired pay for parts of the period from February 2, 1953, through 
June 30, 1955. You indicate that Lieutenant Strollo was appointed 
to a civilian position with the United States Government effective 
February 2, 1953, at a salary of $3,795 per annum; that he was on 
leave of absence without pay from April 11, 1953, to October 11, 1953; 
and that the civilian position was terminated on June 30, 1955. You 
say that doubt exists as to Lieutenant Strollo’s status with regard to 
the dual compensation statutes. 

It appears that on January 31, 1953, Lieutenant Strollo was serv- 
ing on active duty as a warrant officer (junior grade), W-1, Army of 
the United States, and that he had previously served on active duty 
in the temporary grade of first lieutenant, Army of the United States 
without component, having served satisfactorily in that grade. It also 
appears that as of January 31, 1953, he held the grade of first lieuten- 
ant, United States Army Reserve, and that he has continued to retain 
his reserve status. There is nothing in the record before this Office 
which shows that he served on active duty at any time as a member of 
the Army Reserve. He was placed on the temporary disability retired 
list effective January 31, 1953, by orders dated January 22, 1953, as a 
warrant officer (junior grade) by reason of a 30 percent disability, 
with retired pay of a first lieutenant as provided by section 402 of 
the Career Compensation Act of 1949, 63 Stat. 816, as amended, 37 
U.S.C. 272. By orders dated August 30, 1954, he was placed on the 
permanent disability retired list effective September 1, 1954, with the 
grade and retired pay of first lieutenant under the provisions of sec- 
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tions 402 and 409 of the Career Compensation Act of 1949, as amended. 
The orders dated January 22, 1953, were amended by orders dated 
April 20, 1959, providing retirement grade and retired pay of a first 
lieutenant. Orders dated April 21, 1959, amended the orders dated 
August 30, 1954, to read “First Lieutenant Mario G. Strollo, W2145298 
placed on the temporary disability retired list.” 

The second proviso of section 402(d) of the Career Compensation 
Act of 1949, 63 Stat. 818, 37 U.S.C. 272 (d), provided : 

That the disability retirement pay of any such member who shall have held 
a temporary rank, grade, or rating higher than the rank, grade, or rating held 
by him at the time of placement of his name upon the temporary disability 
retired list or at the time of his retirement, whichever is earlier, and who shall 
have served satisfactorily in such higher rank, grade, or rating as determined 
by the Secretary concerned, shall be computed on the basis of the monthly 
basic pay of such higher rank, grade, or rating to which he would have been 
entitled: had he been serving on active duty in such higher rank, grade, or 
rating at the time of placement of his name on the temporary disability retired 
list or at the time of retirement, whichever is earlier. 


Section 409 of the Career Compensation Act of 1949, 63 Stat. 823, 
37 U.S.C. 279, provided : 


A member of the uniformed services who is retired pursuant to this title 
shall be retired in the rank, grade, or rating upon which his disability retirement 
pay is based or in such higher rank, grade, or rating as may be authorized 
by law at time of retirement. 

It appears that, under such statutory provisions, Lieutenant Strollo 
was retired in the grade of first lieutenant because of the fact that 
he had served satisfactorily on active duty in such grade in the Army 
of the United States without component and not because of the fact 
that he held the grade of first lieutenant, United States Army Reserve. 

Section 1(b) of the act of July 1, 1947, 61 Stat. 239, 10 U.S.C. 371b, 
as amended by section 804(a) of the Armed Forces Reserve Act of 
1952, provided as follows (quoting from 10 U.S.C. 371b, 1952 Ed.) : 

No existing law shall be construed to prevent any member of the reserve com- 
ponents of the Armed Forces from accepting employment in any civil branch of 
the public service nor from receiving the pay incident to such employment 
in addition to any pay and allowances to which he may be entitled under the 
laws relating to the reserve components of the Armed Forces, nor as prohibiting 
him from practicing his civilian profession or occupation before or in connec- 
tion with any department of the Federal Government. 

Under such provisions of law, persons entitled to retired pay as 
officers or former officers in reserve components of the Armed Forces 
are exempt from the dual compensation restrictions of the Economy 
Act of June 30, 1932, as amended, 5 U.S.C. 59a, if they are retired 
under authority of, and thus are entitled to, retired pay under laws 
relating to reserve components of the Armed Forces. 35 Comp. 
Gen. 497 ; 36 zd. 808 ; 38 ¢d. 741. 

While sections 402 and 409 of the Career Compensation Act cover 
all members of the uniformed services retired for physical disability, 
including members of reserve components, it is believed that the pay 
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and allowances mentioned in the act of July 1, 1947, as amended, are 
those which are payable to a member of a reserve component in his 
capacity as a reservist and that they must bear some relationship to 
active duty performed in such capacity. Mere membership in the 
Officers Reserve Corps or in any other reserve component of the 
Armed Forces is not in itself a sufficient basis for exemption under 
the act of July 1, 1947, as amended, or under the statutory provisions 
currently in effect, which are contained in 5 U.S.C. 30r(c) (1958 Ed.). 
See B-134102, December 10, 1957, and 38 Comp. Gen. 839. In the 
decision rendered on January 14, 1959, by the Court of Claims in the 
case of Bowman et al. v. United States, C. Cls. No. 108-58. in favor 
of Nathan Reed Warthen, plaintiff No. 5, the court stated (referring 
to its earlier decision in Sarles v. United States, C. Cls. No, 353-56 
decided March 5, 1958), that the 1947 act, properly interpreted, 
covers any person who has become entitled to retired pay “by reason 
of service in a reserve component.” 

Since Lieutenant Strollo’s physical disability appears to have been 
incurred while he was serving on active duty as a warrant officer, 
W-1, Army of the United States, and since his retired grade of first 
lieutenant appears to have been based on the fact that the had served 
satisfactorily on active duty in that grade in the Army of the United 
States without component, and not on the fact that he held the grade 
of first lieutenant, United States Army Reserve, at the time he was 
placed on the temporary disability retired list, he has not received 
retired pay “under laws relating to the reserve components of the 
Armed Forces” within the meaning of the exempting provisions of the 
act of July 1, 1947, as amended. Consequently, during the period 
involved he was subject to the $3,000 per annum restriction imposed 
by the 1932 Economy Act. 

Payment on the voucher presented is not authorized and such 
voucher, with its supporting papers, is being retained here. 


[ B-140644 J 


Contracts—Offer and Acceptance—Bids—Evaluation 


A bidder who was advised by the contracting officer that his bid was the low 
acceptable bid on one item of a multiple item invitation but that the contract 
submitted for signature would not become effective until approved by a higher 
administrative authority may not have the letter or any oral conversations 
with the contracting officer regarded as an absolute, unequivocal acceptance 
which consummates a legal and binding contract. 

Under an invitation which provides that an award will be made on the basis of 
the lowest price for any combination of two or more items of work, an award 
to a bidder on the basis that three of the items could not be separated is not 
proper, particularly when the contracting agency was aware of the necessity 
for using such method of evaluation prior to the issuance of the invitation and 
should have indicated the method in the invitation; therefore, if an award 
—— a. made in accordance with the invitation, the work should be re- 
adv ‘ 
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To the Secretary of the Air Force, October 9, 1959: 


Reference is made to letter of September 29, 1959, with enclosures, 
from the Deputy for Procurement and Production, reporting on the 
protest of Monaco & Son, Inc. against the proposed awards to be 
made under invitation No. 49-642-59-117, issued by the Office of the 
Base Procurement Officer, 1001st Air Base Wing, Headquarters Com- 
mand, United States Air Force, Andrews Air Force Base, Washing- 
ton 25, D.C. 

The referred-to invitation requested bids for furnishing labor and 
materials and for performing all work necessary for the replacement 
of underground steam mains, Areas 1 and 3, Andrews Air Force Base. 
The work covered by Area 1 was broken down into 2 items and the 
work covered by Area 3 was broken down into 3 items. Item 6 
covered all the work in Areas 1 and 3. Prospective bidders were 
advised in Schedule “C” of the invitation that: 

An award will be made to the lowest qualified bidder for any combination of 


items, 1 through 5, but this award will not be made for less than two items, or 
alternatively an award will be made for Item 6. 


In response, Monaco & Son, Inc. submitted a bid dated June 26, 1959, 
offering to perform the work covered by items 1, 2, 3, 4, and 5 at prices 
of $37,980, $37,330, $48,930, $41,510, and $36,440, respectively, and to 
perform the work covered by item 6 (Areas 1 and 3) for the lump 
sum of $195,500. 

By letter dated August 5, 1959, the contracting officer advised 
Monaco & Son, Inc. that its bid of $195,500 for item 6 (Areas 1 and 
3) had been determined to be the low acceptable bid under invitation 
No, 49-642-59-117. While copies of the proposed contract were 
forwarded by letter of August 5, 1959, to Monaco for signature, 
Monaco was specifically advised by the contracting officer that the 
letter did not constitute an award of the subject contract to it or an 
official notice to proceed. Subsequently, by letter dated August 17, 
1959, the contracting officer advised Monaco that a reevaluation of 
the bids submitted in response to the invitation had revealed that 
it was mandatory for the Government to award one part of the 
project to The Poole and Kent Company, the low bidder on items 1 
and 2 (Area 1), and to award the other part of the project to 
Schweigert, Inc., the low bidder on items 3, 4, and 5 (Area 3); and 
that an award to these bidders in the total sum of $192,050 would 
result in a savings to the Government of $3,450. 

In a letter dated August 31, 1959, Monaco contended that the 
awards proposed by the contracting officer in his letter of August 17, 
1959, would not result in the lowest aggregate bid price to the Gov- 
ernment for items 1 to 5, inclusive; that the award of items 3 and 
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4 to Monaco and of items 1, 2, and 5 to Schweigert, Inc. would result 
in a total price of $190,340, which, it stated is $1,710 less than the 
total of the awards proposed by the contracting officer. 

In regard to Monaco’s contention that it had a binding contract 
with the Government by virtue of oral conversations held with the 
contracting officials and by receipt of the letter of August 5, 1959, 
it is well settled that to produce a binding contract an acceptance 
must, among other things, be absolute, unambiguous, unequivocal, 
without condition or reservation. 1 Williston Contracts 207. In the 
present case, the letter of August 5, 1959, was not designated as a 
“Notice of Award,” nor was there any affirmative statement therein 
that the bid had been accepted. Rather, Monaco was advised merely 
that its bid had been determined to be the low acceptable bid on 
item 6 and expressly advised that the contract, which it was asked 
to sign, would not become effective until approval by higher head- 
quarters. It is, therefore, apparent that a legal and binding contract 
was not consummated by the letter of August 5, 1959. See 21 Comp. 
Gen. 605. 

With respect to Monaco’s contention that the amount of the awards 
suggested by it in letter of August 31, 1959, would be less than the 
amount of the awards proposed by the contracting officer, the admin- 
istrative office reports that although this contention is correct, items 
3, 4, and 5, which cover the work in Area 3, are integrated and in- 
separable by nature of the common connections occurring at the 
point specified as “Manhole No. 6” on sheet No. 2 of the drawings. 
It is further reported that multiple awards in Area 3 (items 3, 4, 
and 5) would be prejudicial to the Government’s interest since re- 
sponsibility between the contractors concerned for the work within 
“Manhole No. 6” could not be clearly and individually defined. 

We consistently have held that bids should not be evaluated on a 
basis contrary to that stated in the invitation, 10 Comp. Gen. 261. 
Therefore, in view of the plain language above quoted contained in 
Schedule “C” of the invitation, in our opinion it is not proper to 
evaluate the bids on any basis other than the lowest price for any 
combination of two or more items. The contracting officer has, 
however, evaluated the bids on the basis that the interest of the 
Government requires that items 3, 4, and 5 be awarded to one bidder 
only. Inasmuch as it appears that the Government was aware of the 
necessity for employing this method of evaluation prior to the issu- 
ance of the invitation for bids, we believe that appropriate language 
to that effect should have been included in the invitation. 

It is our view, therefore, that award should be made either in the 
manner indicated by Monaco or, if this is not feasible, all bids should 
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be rejected and the work readvertised in a manner clearly showing 
the basis on which bids will be evaluated. 

The drawings accompanying the report of September 29, 1959, are 
returned. 


[ B-140857 J 


State and Local Government—Sewer Charges—Advance 
Payments 

Sewer service charges which are established by a local government and required 
to be paid quarterly in advance, with a penalty if not paid when due, are not 
taxes or assessments so that Federal agencies could invoke their constitutional 
immunity, but rather are charges for a service which Federal agencies may not 
refuse to pay, and the penalty charge which is an integral part of the rate 
structure applicable to all users is for payment when the quarterly sewer charge 
is not paid in advance. 

A sewer service charge which is established by a local government and required 
to be paid in advance, with a penalty if not paid when due, may be paid by a 
Federal agency in advance, notwithstanding the advance payment prohibition 
in 31 U.S.C. 529, there being little possibility that the local government will fail 
to furnish the services after payment is made and in view of the savings to the 
Federal Government by advance payment of the charge. 


To the Postmaster General, October 12, 1959: 


By letter of September 23, 1959, the Deputy Postmaster General 
asked our opinion on several questions relating to sewer service fur- 
nished the post office at Amherst, Ohio. 

Ordinance No. B 513, passed by the Village of Amherst, effective 
July 1, 1956, established revised quarterly rates for sewer services 
based on the type of property served and on the number of connections 
such property has with the sewer system. The charges are payable 
quarterly in advance and if not paid when due the ordinance provides 
that “a penalty of 10% of the charge shall be added to such bill.” 

It is expained that in view of the provisions of 31 U.S.C. 529 pro- 
hibiting payments in advance of services rendered the bills have not 
been paid until after the end of the quarter and the penalty charges 
have been disregarded. The Village of Amherst contends that it is 
entitled either to payment in advance or, if not paid in advance, to 
the payment of such additional penalty charges. 

In view of the foregoing the Deputy Postmaster General asks 
“whether both the sewer charge and the penalty are a tax from which 
the Post Office is immune or a service charge for which it is liable.” 

The ordinance here involved is similar to that considered in 29 
Comp. Gen. 120 wherein it was held that charges based on the number 
of sewer connections were neither taxes nor assessments but rather 
were charges for the privilege afforded to the Government of empty- 
ing the sewage from its property into the municipal sewage disposal 
system. Consequently, and since the ordinance apparently has not 
been challenged as prescribing excessive rates, we see no basis, in the 
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absence of a contract so precluding, whereby the United States prop- 
erly may refuse to pay such charges including the added amount 
where payment is not made in advance, such added amounts being an 
integral part of the rate structure and applicable to all users alike. 
Of. 3 Comp. Gen. 427. 

While utility bills generally do not become due until after the 
service has been furnished, we recognize that many public utilities 
assess additional charges if payment is not made thereafter within a 
stipulated period. Such payment conditions are similar to the grant- 
ing of discounts for prompt payment and provision therefor is con- 
tained in many Government contracts. In the present case there 
would appear no question but that the United States would be liable 
for the full amount if the Village of Amherst raised its rates propor- 
tionally and made them payable at the end of the quarter with the 
provision that users making payment in advance would be given a 
corresponding discount for such advance payments. Accordingly, 
where payment is not made in advance, we see no valid basis whereby 
the United States might avoid such additional charges. 

Concerning the prohibition against advance payments contained 
in 31 U.S.C. 529, we have stated that the primary purpose of such 
prohibition is to preclude the possibility of loss in the event a con- 
tractor, after receipt of payment, should fail to perform his contract 
and refuse or fail to refund the money to the Government. Conse- 
quently, having regard for the established responsibility of State and 
local governments and since danger of loss is minimized when a State 
or agency thereof is the contractor, we have, under certain circum- 
stances, authorized advance payments to State or local governments. 
See 25 Comp. Gen. 834; B-35670, July 19, 1943; B-36099, August 14, 
1943; B-65821, May 29, 1947; B-109485, July 22, 1952; and B-118846, 
March 29, 1954. Advance payments in the present case would re- 
sult percentage-wise in considerable savings to the Government and, 
in view of the nature of the services furnished, the possibility of the 
city’s failure to perform appears to be very remote. 

Accordingly, you are advised that we would make no objection if 
the services here involved are hereafter paid for quarterly in advance. 


[ B-140866 J 


Public Service Charges—Low Rent Housing Projects— 
Statutory Construction—Retroactive Application of Statutes 


The provision for payment of charges for public services (garbage and trash col- 
lection, sewer connections, etc.) furnished to low rent housing projects by munici- 
palities or other local government agencies contained in the Housing Act of 1959, 
Public Law 86-372, approved September 23, 1959, which added subsection (10) to 
section 15 of the United States Housing Act of 1987, 42 U.S.C. 1415, may be given 
retroactive effect in view of the implication which must be drawn from the legis- 


ee ee 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 287 


lative history so that amounts which have been or may be paid by local housing 
authorities for public services furnished prior to enactment of the Housing Act of 
1959 need not be objected to by the Public Housing Administration, provided that 
the housing agreements did not require the particular municipality to furnish 
the service without charge. 

To the Administrator, Housing and Home Finance Agency, October 


14, 1959: 


Your letter of September 25, 1959, concerns the retroactive effect, if 
any, of the following provision of the Housing Act of 1959, Public 
Law 86-372, approved September 23, 1959, 42 U.S.C. 1415. 

Sec, 507. Section 15 of the United States Housing Act of 1937 is amended by 
adding at the end thereof the following new paragraph: 

“(10) Notwithstanding any other provision of law or any contract or other 
arrangement made pursuant thereto, any public housing agency which utilizes 
publie services and facilities of a municipality or other local government agency 
making charges therefor separate from real and personal property taxes shall be 
authorized by the Authority (without any amendment to the contract for annual 
contributions or deductions from payments in lieu of taxes otherwise payable) to 
pay to such municipality or other local governmental agency the amount that 
would be charged private persons or dwellings similarly situated for such facili- 
ties and services.” 

You say that the above provision resulted from disputes which have 
arisen over the proper interpretation of several types of cooperation 
agreements which were executed prior to 1950 and which, under the 
interpretation placed on them by the Public Housing Administration 
(PHA), would have required the municipality or other local govern- 
mental agency to furnish certain municipal services without charge 
other than the payments in lieu of taxes provided for in the agreement. 
You advise that the language in these several agreements has been a 
matter of litigation in the courts of several of the States. Your letter 
indicates that the lower courts of two States have held that the services 
should be furnished without charge, while the lower courts of four 
States have held that charges against the local Housing Authority 
for such services were proper. You say that in two of the latter 
States the highest court of each State has affirmed the decision of the 
lower court and advise that in the other two States a determination 
is pending as to whether appeals should be taken. 

The above-quoted provision of law was first introduced by Congress- 
man Sisk of California in the 85th Congress, 2d Session, as H.R. 
12091. The bill was among those considered by the Subcommittee 
on Housing of the Committee on Banking and Currency, House of 
Representatives, 85th Congress, 2d Session, during its hearings on 
various housing bills in July 1958, including S. 4035, a bill enacted 
by the Senate without such a provision. In connection with the pro- 
vision, note the following from the above-cited Hearings (pages 653, 
654 and 655) : 


Mr. Sisk. 


* + * + * * * 


551978 O- 61-21 
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* * * And the thing I would like to comment on just briefly, Mr. Chairman, 
as a reason why I introduced this legislation: I would like to cite in my home- 
town of Fresno, Calif., under the old co-op agreement, which of course was prior 
to 1950, it was understood in 1954 that it provided that the local housing 
authority would pay assessments made by the city that were levied on all other 
residents of the city. So in 1954, the city of Fresno voted a sewer tax of 50 
cents per month. The local housing authority, in conversations with the city, 
agreed to collect the 50 cents per month from the tenants of the low-rent housing 
project, they received the approval of the Washington headquarters for those 
arrangements in 1954, and they proceeded to collect this 50 cents per month and 
to pay it to the city up until January of this year. At that time, then, the 
Washington office ruled that they could no longer do that, and not only could 
they no longer continue to collect it and turn it over to the city, but they insisted 
that the city of Fresno repay to the Housing Authority all of the thousands of 
dollars that had been collected since 1954, and it has placed my local housing 
authority in almost a deplorable situation of being requested to collect from the 
city thousands of dollars paid to them, not money actually that the Federal 
Government contributed, or that the Housing Authority contributed, but that 
local residents contributed, at 50 cents per month, and even if they take back 
from the city this money it is almost an impossible task of redistributing to the 
various tenants who have lived in this low-rent housing over a period of 4 years 
the 50 cents per month. 

Mr. McDonough. How would your amendment adjust that? 

Mr. Sisk. Well, my amendment would simply permit the collection of this 
money and, of course, as far as our local situation, it would be cured by simply 
authorizing what they have been doing for the past 4 years and it would make 
it possible in all other cities where the city had voted an assessment or a tar 
of any kind regarding fees such ag sewerage tax, garbage collection, and so on, 


to be collected and paid to the city on the same basis as any other residents 
in the city. 
a ” . * ~ * s 


Mr. Sisk. That is correct, Mr. Chairman. If I may make this further state- 
ment: J originally had drawn a@ much narrower and more restrictive type of 
amendment applying specifically to instances similar to my city, but because 


of interest, broad interest across the country, I think in Cleveland and St. Louis, 


and down in San Bernardino, and a number of cities in California, some 15 


or 20. I am not sure that it is true in Los Angeles, but there are other cities 
in California. Because of this broad interest, then, and at the recommendation 
of the National Association of Housing and Redevelopment Officials, J -have 
eas it to the scope in which I now have it before the committee. [Italics 
supplied. 


Subsequently, the House Banking and Currency Committee reported 


out S. 4035 with amendments, one which was the above-quoted provis- 
ion of law. However, S. 4035 failed of enactment in the House. 

In the 86th Congress, 1st Session, the same provision was introduced 
by Congressman Sisk as H.R. 1064, and ultimately was included as a 


provision in the bill (S. 2654) which became the Housing Act of 1959. 


In commenting on a similar provision contained in H.R. 2357, 86th 
Congress, Congressman Sisk stated in his prepared statement, which 
appears at pages 510 and 511 of Hearings Before the Subcommittee 
on Housing of the House Banking and Currency Committee, 86th 
Congress, 1st Session, on the Housing Act of 1959: 


The second section I referred to is section 607, headed “Payment for services.” 
I have introduced H.R. 1064, which is identical to section 607. It would amend 
the Housing Act of 1937 to allow a local housing agency to pay the cost of public 
services such as garbage and trash collection and sewer connections furnished 
by a local government to low-rent public-housing projects. 

This legislation would be limited in application to those local housing au- 
thorities that made cooperation agreements with cities prior to 1950. A newer 
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form of agreement used since 1950 authorizes payment of these municipal serv- 
ice charges, whereas the old agreement does not. Thus this legislation would 
correct an inequitable discrimination against localities that embarked earlier on 
low-rent public-housing projects. These include Fresno, Calif., and numerous 
other municipalities. In Fresno the situation is particularly tangled and cries 
out for quick settlement. 


I believe the administration is on untenable ground in opposing this change, 
since the justice of payment of these charges has been recognized in the newer 


agreements. This would simply grant equity to communities saddled with the 
older cooperation agreement. Our cities face great difficulties in providing 
needed services. I think you will agree our public housing should not escape 
service charges while other householders are required to pay higher fees to 
offset such free service. 


I fully support section 607 of H.R. 2357. Again, if the omnibus bill should 
be blocked, I would deeply appreciate it if the committee would favorably report 
out my bill so the urgent need for ending the existing discrimination. can be met. 


Congressman Rains, Chairman of the Housing Subcommittee, and 
floor manager of S.2539, 86th Congress, which contained a similar 
provision, made the following statement during floor debate on that 


measure (Temp. Cong. Rec., August 27, 1959, page 15774) : 


Mr. Chairman, with reference to section 507 of title V authorizing the payment 
of public service and utility charges by the Authority, this legislation was written 
into the bill in order to cover a problem which arose under some of the older 
contracts. In the later contracts, this matter has been covered and the Authority 
has the right to make such payments to the municipalities. It is my under- 


standing and that of the committee that this legislation will adequately solve 


the problem of those cities where collections have been made over a period 


of years and they now find themselves in a situation where the housing 
authorities are demanding the cities to return service charges already collected. 
I wish to make it completely clear that it was the intent of the committee 
and is the intent of Congress that this legislation is retroactive in the cases 
involving cities where this condition has arisen, as well as prospective with 


regards to all contracts between the Federal housing authorities and the local 
authorities, 


It appears from the last quoted statement that some local housing 
authorities have paid municipalities under the cooperation agreements 
for the services in question. We understand that in the Fresno case 


the local housing authority stopped making payments to the City in 


December 1957 for the municipal services involved and subsequently, 
while not making payments, has collected and set aside sufficient funds 
to pay for such services. Also, your letter indicates that in addition 
to cases where the funds have been collected and set aside but not paid, 


and those in litigation, there are other cases where the cities have 
billed the local housing authorities but have not been paid for services 
already furnished. 

In view of the foregoing you request a decision whether PHA would 
be required to object to any amounts which have been or may be paid 
now by local housing authorities for services furnished prior to the 
enactment of the Housing Act of 1959, which amounts, you say, except 
for the provisions of the several cooperation agreements would have 
otherwise been proper charges against those authorities. In other 
words, you request a decision whether the provision in question may be 
given a retroactive effect. 








290 DECISIONS OF THE COMPTROLLER GENERAL [39 


The general rule is that statutes take effect at the time of their 
passage and are to be applied prospectively, and are not retroactive 
unless made so by express language therein or by necessary implica- 
tion. 34 Comp. Gen. 404 and 38 Comp. Gen. 103. 

There is nothing in the language of the provision in question 
expressly making it retroactive. However, it is clear from the above- 
quoted statements of Congressman Sisk and Congressman Rains that 
it was intended that the provision be given a retroactive effect, at least 
insofar as municipalities or other local government agencies which 
have already been paid for the services furnished are concerned. Also, 
it is apparent from the legislative history of the provision that its pur- 
pose was to “correct an inequitable discrimination” and insure equi- 
table treatment of municipalities or other local governmental agencies 
in connection with services furnished low-rent housing projects under 
cooperation agreements. It would appear discriminatory and inequi- 
table to apply the provision retroactively in those instances where pay- 
ments have been made to the local governmental agency and only 
prospectively where such payments have not been made. Also, if the 
provision is considered ‘not to have a retroactive effect the State court 
decisions referred to in your letter would result in inequitable treat- 
ment of municipalities or other local governmental agencies depending 
on whether the low-rent housing project is located in a State where the 
service charges have been held proper by the State court under the 
cooperation agreement, or in a State where the Court ruled such 
charges could not be collected under such agreement. We do not 
believe, and there is nothing in the legislative history of the provision 
to indicate, that the Congress intended such results. 

Further, it appears from the legislative history of the provision that 
its original sponsor (Congressman Sisk) intended it to be for applica- 
tion in instances other than where payment for service charges have 
been made by the local housing authority to the local governmental 
body. See pages 653, 654, and 655 of the 1958 House Hearings and 
pages 510 and 511 of the 1959 House Hearings. 

We believe the implication that must be drawn from the legislative 
history of the provision in question is that it was intended that the pro- 
vision be given a retroactive effect. Therefore, it is our view that 
PHA would not be required to object to any amounts which have been 
or may be paid now by local housing authorities for services furnished 
prior to the enactment of the Housing Act of 1959, in the types of cases 
set forth in the next to the last paragraph of your letter. 

What is said herein would not be for application on a retroactive 
basis in those instances, if any, where the cooperation agreement pro- 
vided that certain services for which the municipality charged its own 
inhabitants on the date the cooperation agreement was entered into 
would be furnished without charge to the local housing authority. 
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Military Personnel—Disability Severance Pay—Less Than 
Six Months’ Active Service 


The legislative history of the disability severance pay provisions in section 403 
of the Career Compensation Act of 1949 indicates a congressional intent that 
members of the uniformed services with less than six months of active service 
would not be entitled to severance pay, and the specific elimination of fractions of 
a year of less than six months in the computation of severance pay in 10 U.S.C. 
1212(b) requires the conclusion that members with less than six months of 
active service at time of separation are not entitled to disability severance pay. 


To Colonel R. P. Muhlbach, United States Air Force, October 16, 
1959: 

Reference is made to your letter of June 8, 1959, requesting decision 
whether you are authorized to pay an enclosed voucher in favor of 
Basic Airman Bobby L. Boister, representing disability severance pay 
computed at twice the monthly basic pay of a basic airman with over 
two years’ service for basic pay purposes. The request for decision has 
been allotted Air Force request No. 451 by the Military Pay and 
Allowance Committee, Department of Defense. 

It appears that on November 15, 1957, Boister was placed on the 
Temporary Disability Retired List under the provisions of 10 U.S. 

Yode 1202; that he then had active service of 5 months and 26 days; 
and that effective May 31, 1959, he was removed from the Temporary 
Disability Retired List and discharged by reason of physical disability. 

Section 1203 of Title 10, U.S. Code, sets out the conditions under 
which a member of the Armed Forces may be separated for physical 
disability “with severance pay computed under section 1212 of this 
title.” It is assumed that the requisite conditions were present in 
Boister’s case. Subsection 1212(a) of Title 10, U.S. Code, which was 
derived from section 403 of the Career Compensation Act of 1949, 63 
Stat. 820, 10 U.S.C. 1212(a) provides that the amount of severance 
pay shall be computed by multiplying the number of a member’s years 
of service, but not more than 12, by the highest of the different 
amounts of basic pay there prescribed. Subsection (b), 10 U.S.C. 
1212(b), provides that: 


For the purpose of subsection (a), a part of a year of active service that is six 
months or more is counted as a whole year, and a part of a year that is less 


than six months is disregarded. 

Boister had less than six months’ active service and you state that, 
in view of subsection (b) of the above section 1212, doubt exists as to 
his entitlement to disability severance pay. 

In connection with a thorough revision of the pay and allowance 
system of the Armed Forces, several bills were considered by con- 
gressional committees during the calendar year 1949, H.R. 5007, 
81st Congress, eventually being enacted into law as the Career Com- 
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pensation Act of 1949. Among the bills considered and not enacted 
was H.R. 2553, 81st Congress. <A part of section 403 of that bill, per- 
taining to computation of disability severance pay, is quoted at page 
2055 of hearings before a subcommittee of the Committee on Armed 
Services, House of Representatives, as follows: 


An amount equal to two months’ basic pay of the highest federally recognized 
rank, grade, or rating satisfactorily held, whether under permanent or tempo- 
rary appointment, by such member for at least six months of active service 
and which such member would be entitled to receive at the time of separation 
if serving on active duty in such grade, multipled by a number equal to the 
nearest whole number of years of active service to which such member is 
entitled under the provisions of Section 412 of this title, but not to exceed a 
total of two years’ basic pay. 


The proposed provision as to a minimum requirement of six 
months’ active service was discussed at pages 2056 and 2057 of the 
hearings as follows: 


Mr. BLANnForpD. I might point out, Mr. Chairman, at this time that this sec- 
tion is of tremendous importance, particularly the section with regard to the 
nearest whole number of years served, in view of the fact that you will be 
faced with the possibility, if you lowered that, of paying severance pay to 
many enlisted men who may be discharged in the first few months of their 
enlistment, if you didn’t keep that six months’ requirement. 

I am talking of the second 6 months’ requirement now. If that were lowered 
in any way—I think the Navy has some figures on the number of people who 
are given medical discharges in the first year of their enlistment 

Commander MARTINEAU. I have those figures, Mr. Chairman. For the Navy 
during the calendar year 1948 there were 6,225 enlisted men who were given 
medical discharges and of that number 1,199 were discharged at the training 
center, that is during their early recruit phases. 

When a man enlists in the Navy he takes a rather cursory examination, and 
it must be so, in the recruiting station. It can’t be as thorough as it should 
be, and it is recognized as such. If he does pass it, however, he signs his 
shipping articles and is sent to the training center for his recruit training. 

One of the first things that happens to him there is that he is given a thorough 
physical examination, and in many cases they uncover that a man slipped by 
that first examination who had a real defect for which he never should have 
been enlisted. 

The numbers here indicated that approximately 20 percent of the people who 
were discharged last year occurred in the training station. 

Mr. JOHNSON. Within the 6 months’ period? 

Commander MARTINEAU. That would be within the 6 months’ period, yes, sir. 

Mr. Kitpay. You just gave him a medical discharge. 

Commander MARTINEAU. That is right. 

Mr. Kitpay. And you were through with him, with no more obligations. 

Commander MARTINEAU. That is correct. Now as Mr. Blandford points out, 
under the wording of this section any person who is discharged for any reason 
with less than 6 months’ service would receive no severance pay because the 
nearest whole number of years there is zero and if he was on 6 months or more 
regardless of the nature of his disability he is either going to be retired or he 
is going to be separated. He is entitled to one or the other if he has 6 months 
or more service. If he is not entitled to retirement, then he is going to get at 
least 2 months’ pay. 


Thus, it was well understood that section 403 of H.R. 2553 would 
not provide any severance pay to members with less than six months’ 
active service. 

Section 403 of the Career Compensation Act of 1949, 63 Stat. 820, 
provided for payment of severance pay and contained a proviso, 
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“That for the purpose of this computation, fractions of one-half year 
or more of active service shall be counted as a whole year.” It logi- 
cally follows that any fraction of less than one-half of a year could 
not be considered in the computation of disability severance pay. We 
find nothing in the legislative history of section 403 of the Career 
Compensation Act to indicate that the above-quoted words represented 
any change in intent from the provisions in section 403 of H.R. 2553, 
requiring a minimum of six months’ active service for eligibility for 
disability severance pay. 10 U.S. Code 1212(b) is even more explicit 
as to the elimination of any fraction of a year of less than six months 
in the computation of severance pay. Compare Change No. 68 to 
paragraph 044187b of the Navy Comptroller Manual, which states in 
pertinent part that “A member who has not completed six months of 
active service at the time of separation is not entitled to disability 
severance pay”. 

In the consideration of the present case there has not been over- 
looked the decision of August 10, 1945, 25 Comp. Gen. 170, in which 
it was held that a lump-sum aviation bonus, computed at the rate of 
$500 per year, could be paid to the beneficiary of a Naval Reserve 
officer who died with active service of less than one year, despite a 
provision in the law that such payment should accrue upon death 
“after continuous duty for one or more years.” However, the law also 
prescribed that lump-sum payments should be “prorated for fractional 
parts of each year of such service,” and the decision was based on such 
language. No language of similar import is found in the severance 
pay statute here involved. 

Payment on the voucher, which is retained in this Office, is not 
authorized. 


[ B-138845 J 


Postal Field Service Employees—Compensatory Time—Un- 
used at Time of Death—Decedent’s Estate Entitlement 


Compensatory time which is not requested or used by postal employees in grade 
PFS-8 or above at the time of death may not be regarded as a period of time for 
which compensation is due to the decedent’s estate in the absence of a provision 
in the Postal Field Service Act of 1955, which authorizes the payment of over- 
time pay in lieu of compensatory time to employees in or above such grade, and 
the act of August 3, 1950, which authorizes the settlement of accounts of de- 
ceased employees, may not be construed as authorizing payment for any items not 
otherwise allowable by law. 

Postal field service employees in grade PFS~7 or below who at the time of death 
have unused compensatory time for work on Saturdays or Sundays other than 
during the month of December may not have cash payments made to their 
estates for such time in the absence of authority in the Postal Field Service 
Compensation Act of 1955 for payment of overtime for such work; however, 
unused compensatory time for which overtime pay is authorized under subsec- 
tions 603(2)(A) and 603(3) relating to Saturdays and Sundays during 
December and to holidays, respectively, may be regarded as a period of time for 
which payment may be made to the deceased employee’s estate. 
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To the Postmaster General, October 19, 1959: 


On August 31, 1959, your reference 800, the Deputy Postmaster 
General requested that we consider further the problem which was the 
subject of our decision dated March 24, 1959, B-138845, to an au- 
thorized certifying officer of the Post Office Department, in the case 
of the decedent, Mr. Norwood A. Davis, PFS-8. 

Our decision to the certifying officer held that although subsection 
603(4) of the Postal Field Service Compensation Act of 1955, Public 
Law 68, 84th Congress, 69 Stat. 125, 126, 39 U.S.C. 1003(4), 
requires the granting of compensatory time to Postal Field Service 
employees in or above salary level PFS-8, that act contains no pro- 
vision authorizing a payment of overtime pay—in lieu of granting 
compensatory time—to such employees. Thus, we concluded that 
payment to Mr. Davis’ estate, or his widow, for the compensatory 
time he had not used prior to his death is not authorized by the 
1955 act. 

Subsections 603 (1), (2), and (8) of the act, 39 U.S.C. 1003 (1), 
(2), (3), which authorize payment for compensatory time under the 
circumstances described therein, expressly apply only to employees in 
or below salary level PFS-7. Hence, in light of the restrictions which 
section 603, 39 U.S.C. 1003, imposes upon payment for compensatory 
overtime, our decision construed section 756.24 of the Postal Manual, 
which deals with payment for compensatory time in certain circum- 
stances including that of a decedent, as being applicable only to those 
employees who otherwise are entitled to overtime compensation under 
subsection 603 (1), (2), and (3). 

As pointed out in our decision of March 24, 1959, the statement 
made at page 38 of House of Representatives Report No. 728, 84th 
Congress, upon the bill S. 2061, which became Public Law 68, is to the 
effect that such employees in or above PFS-8, who are required to 
work overtime or on holidays, may not receive overtime or holiday 
pay, and that such employees’ Saturday and Sunday work will come 
within this rule. Notwithstanding that congressional view, however, 
subsection 756.24 of the Postal Manual purports to provide for regular 
employees—other than those classes named in subsections 756.21 to .23, 
which are not involved here—“compensatory time earned by the em- 
ployee that cannot be taken within the prescribed time limit because 
of the intervention of * * * death * * * shall be granted and paid 
for at the earliest subsequent date.” 

Your Deputy Postmaster Genera] requests us to reconsider the 
matter upon the ground that our decision of March 24, 1959, and 
the decision 381 Comp. Gen. 515 cited therein did not specifically con- 
sider the provisions of Public Law 636, 81st Congress, 64 Stat. 395. 
Section 1 of that act, 5 U.S.C. 61f, provides the order of payment 
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for “all unpaid compensation due” an employee at the time of his 
death. For the purposes of that act, section 2, 5 U.S.C. 61g, says the 
term “unpaid compensation” means the pay, salary, or allowances, or 
other compensation due on account of the services of the decedent; 
that it shall include, but not be limited to certain reimbursements, 
allowances, awards, refunds, etc., therein described, including “over- 
time or premium pay” and “(6), 5 U.S.C. 61f note, payment for all 
accumulated and current accrued annual or vacation leave equal to 
the compensation the decedent would have received had he remained 
in service until the expiration of the period of such annual or vacation 
leave.” 

We have carefully considered the import of the phrase “annual or 
vacation leave,” as emphasized in your Department’s letter of August 
31. Our search of the legislative histories of statutes using that 
phrase (Public Law 525, 78th Congress, 58 Stat. 845, 5 U.S.C. 61b; 
Public Law 102, 83d Congress, 67 Stat. 136, 5 U.S.C. 2061; Public Law 
763, 83d Congress, 68 Stat. 1105, 1115) reveals no aspect or circum- 
stance suggesting that such phrase should have a meaning other than 
that which usually should be given a grammatical correlative. That is 
to say, the words “annual” and “vacation” when used in conjunction 
with the word “leave” in the statutes are regarded generally as being 
synonymous in nature. Moreover, it is evident from the legislative 
history of Public Law 636 that the reasons for its enactment were to 
expedite the payment of amounts due deceased civilian employees 
and reduce administrative expenses rather than to authorize pay- 
ment of any items not otherwise allowable upon the death of the 
employee. 

The decision in 31 Comp. Gen. 245, referred to in the Deputy Post- 
master General’s letter of August 31, 1959, concerned a departmental 
employee to whom compensation for irregular overtime service was 
payable under section 202 of the Federal Employees’ Pay Act of 
1945, as amended, 5 U.S.C. 912. That act and the decision in 31 
Comp. Gen. 245 have no application whatever to the postal field 
service employees, whose compensation is governed by the provisions 
of Public Law 68, 84th Congress, which supersedes various similar 
provisions of Public Law 134, 79th Congress, as amended. Section 
3(d) of Public Law 134, 39 U.S.C. 853(d), placed a limit of 180 
days within which certain grades of supervisory employees “shall 
be allowed compensatory time.” Section 603(4) of Public Law 68 
did not reenact such limitation, but the regulations (Postal Manual, 
section 755.14) prescribed thereunder set a limitation of “13 pay 
periods following the end of the pay period in which the service was 
performed,” within which the accrued compensatory time of an em- 
ployee (PFS-8 or above) “shall be granted.” That regulation also 
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provides such compensatory time shall be granted when the employee’s 
services can best be spared and, when supervisory coverage is suffi- 
cient, that Saturday-Sunday compensatory time shall be granted 
within 5 working days following the Saturday or Sunday on which 
the service was performed. In that connection, the word “grant” 
connotes that a request be made by the supervisory employee within 
the time limits specified. ‘Thus, when the supervisory employee for 
personal reasons does not request and use the compensatory time in 
question, our view is that neither act, Public Law 68 nor Public Law 
134, would vest in his beneficiary, widow, estate, etc., a right to a pay- 
ment of compensation or additional salary therefor under Public Law 
636. 

Regarding employees in or below salary level PFS-7, our view 
regarding a PFS-8 employee’s request, grant, and use of compen- 
satory time applies, except as otherwise provided in section 603(1) 
regarding work in excess of 8 hours in one day and in section 
603(2) (A) second clause, 5 U.S.C. 1003(2) (A) regarding Saturdays 
and Sundays during the month of December, and excepting section 
603(3) regarding “premium compensation” for the holiday and 
Christmas Day service described therein. 

Therefore, regarding the last paragraph of your Deputy Post- 
master General’s letter, namely, whether cash payments legally may 
be made on account of unused compensatory time credited at time of 
death, to employees in PFS-7 and below, our answer to question 1(a) 
is in the negative, concerning Saturday or Sunday work other than 
during the month of December. Question 1(b) is answered in the 
affirmative, concerning “PFS-7 and below” employee’s service on 
Saturdays and Sundays during December (subsection 603(2) (A) 
second clause) and on holidays under section 603(3). However, in 
the absence of similar provisions in section 603(4), our answer to 
question 2, regarding employees in PFS-8 and above, is in the 
negative regarding payment of straight hourly rates to such dece- 
dents’ estates for unused compensatory time. 


[ B-140808 J 


Appropriations—Federal Grants to States—Small Business 
Research Grants—Fiscal Year Chargeable—Amendments to 
Grants 


A Federal grant which is made in one fiscal year based upon specific objectives 
and estimates of project costs gives rise to a definite and maximum obligation 
of the United States and the enlargement of the grant beyond its original scope 
creates an additional obligation and must be regarded as a new grant. 

A Federal research and counseling grant to a state or institution under section 
7(d), of the Small Business Act, 15 U.S.C. 636(d), which provides that only 
one grant shall be made to a State in any one year, may not be amended during 


Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 297 


the year in which the grant is made to change the scope or increase the amount 
of the original grant, nor may a new grant to a State be made in a subsequent 
year in which an amendment to an original grant is made and charged to that 
year’s appropriation. 

Amendments in 1960 to change the scope of Federal research and counseling 
grants to States or institutions originally made in 1959 pursuant to section 
7(d), of the Small Business Act, 15 U.S.C. 636(d), may not be charged to 1959 
funds but must be charged to 1960 funds subject to any new statutory limita- 
tions which may not have been applicable to the original grant. 

To the Administrator, Small Business Administration, October 19, 


1959: 


Your letter of September 17, 1959, requests our decision as to which 
fiscal year appropriations should be charged for amendments to 
grants made under section 7(d) of the Small Business Act as added 
by section 602(c) of the Small Business Investment Act of 1958, 72 
Stat. 698, 15 U.S.C. 636(d). 

The Small Business Act, as amended, empowers the Small Busi- 
ness Administration to make grants to States and various types of 
institutions for studies, research, and counseling concerning the man- 
aging, financing, and operation of small business enterprises, and 
technical and statistical information necessary thereto, in connection 
with providing assistance to small business concerns. Section 7(d) 
of the act, as amended, provides in pertinent part that: 

* * * Only one such grant shall be made within any one State in any one 
year, and no such grant shall exceed an aggregate amount of $40,000. Such 
grants shall be made from the fund established in the Treasury by section 
602(b) of the Small Business Investment Act of 1958. 

With respect to the special fund “Grants for research and manage- 
ment counseling” established by section 602(b) of the Investment 
Act, 12 U.S.C, 352a note, the unobligated balance therein as of June 
30, 1959, was rescinded in Title III of the Department of Commerce 
and Related Agencies Appropriation Act, 1960, 73 Stat. 208, with the 
proviso “That for the fiscal year ending June 30, 1960, $2,080,000 shall 
remain available for grants under section 7(d) of the Small Busi- 
ness Act, as amended.” 

You state that, based upon proposals submitted by institutions 
seeking funds, grants in various amounts, not exceeding $40,000 in 
any one instance, have been made during fiscal year 1959 and that 
each proposal contained specific objectives to be accomplished, a de- 
scription of the research method to be utilized, and a budget of esti- 
mated project costs. You state further that work in the early stages 
of a project sometimes develops information which suggests changes 
in methods or procedures during later stages; that it may be desir- 
able to enlarge the scope of the original project to improve the re- 
search results; and that authority to amend original grants—within 
the statutory $40,000 limitation—to provide funds for expanding or 
changing the scope of a project already undertaken is essential to 
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effective administration of the research program. You state it to 
be your view that the statutory limitation does not prohibit the Small 
Business Administration from increasing a grant so long as the aggre- 
gate amount of the grant does not exceed $40,000; that, thus, where 
a grant has been made in 1959, an amendment executed in 1960 in- 
creasing the amount of that grant would not contravene the limi- 
tations cited above and would not preclude issuance of a new grant 
during 1960 to anoher institution located in the same State. 

On the basis of the foregoing interpretation, you plan to increase 
the amounts of a number of grants and request our opinion concern- 
ing the following questions as to which fiscal year appropriations 
are chargeable with the cost of grant amendments under varying 
circumstances : 

1. When a 1959 grant is amended in 1960 to increase the amount of this 
grant, may such increase be charged to the original fund made available under 
section 602 (a) and (b) of the Small Business Investment Act of 1958, or must 
it be charged to the residue of that fund—$2,080,000—available for 1960 grants 
under the provisions of the Department of Commerce and Related Agencies 
Appropriation Act, 1960? The latter obviously is undesirable since such a 
ruling will reduce the funds available for 1960 grants. It would appear that 
increases in grants made in 1960 or in future years should be charged to 
the funds available in the year in which the grant was made. 

2. With respect to grants made in 1960, may increases in such grants made 
after 1960 be charged to the $2,080,000 available for 1960 grants under the 
Department of Commerce and Related Agencies Appropriation Act? 

3. It is anticipated that after 1960, grants will be issued under annual ap- 
propriations by Congress for that purpose rather than from a special fund. 
In these circumstances, may increases in grants made subsequent to the year 
of the grant be charged to the appropriation for the year in which the grant 
originally was made? 

4. If it is decided that increases in grants must be charged to the year in 
which the supplemental amendment is made rather than the year of the original 
grant, would a new grant in the same year as the amendment and in the same 


State in the full amount of $40,000 be prohibited under the limitations set out 
in section 7(d) of the Small Business Act cited above? 


We cannot agree that authority to make one grant in a fiscal year 
necessarily carries with it authority to amend that grant where the 
amendment would alter the scope of the original grant and require 
additional funds. The execution of a grant based upon a proposal 
containing specific objectives, research methods to be followed, and 
estimates of project costs would ordinarily give rise to a definite and 
maximum obligation of the United States. To enlarge such a grant 
beyond the scope of the original is to create an additional obligation 
and must be considered as giving rise to a new grant. And such new 
grant would be subject to any statutory limitations as though it were 
not in any way connected with the grant sought to be amended. 
Therefore, in view of the statutory prohibition against more than 
one grant within any one State in any one year, you are advised 
that grants may not be amended during the year in which they are 


made in such a way as to change the scope of original grants and 
require additional funds. 
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Accordingly, with respect to the first question presented, amend- 
ments in 1960 which would change the scope of 1959 grants must 
be charged to the funds—$2,080,000—available for 1960 grants, and 
the answers to the second and third questions are in the negative. 
As to the last question raised, it must be held that a new grant of any 
amount is prohibited in the same year and in the same State as such 
an amendment charged to that year’s appropriation, since more than 
one grant a year in a State is prohibited and, as shown above, we 
believe the amendment would itself be a new grant. 


[ B-89178 J 


Military Personnel—Gratuities—Reenlistment Bonus—Of- 
ficer Service Not Preceded by Enlisted Service 

A member of the uniformed services who, following release from active service 
as a commissioned officer in the Officers’ Reserve Corps, enlisted in the Regular 
Army prior to July 16, 1954—the date of the reenlistment bonus act which added 
section 208 to the Career Compensation Act of 1949—is regarded as being 
entitled to a reenlistment bonus for a 1950 enlistment under section 207 of the 
act, there being no requirement in subsections 207 (a) or (b) that the officer 
service must have been preceded by enlisted service, and such a limitation in 
subsection 207(d) is not to be construed to disqualify members otherwise en- 
titled to a reenlistment bonus under subsections 207 (a) and (b); therefore, 
the member’s reenlistment in 1957 following the 1950 enlistment and another 
in 1951 must be regarded as a third reenlistment for payment of the bouns under 
section 208 of the act. 


To the Secretary of Defense, October 21, 1959: 


We have for consideration the question of whether a member of 
the uniformed services who enlisted in the Regular Army prior to 
July 16, 1954, after being relieved from active service as a com- 
missioned officer is entitled to a reenlistment bonus under the pro- 
visions of section 207 of the Career Compensation Act of 1949, 37 
U.S.C. 238, even though that officer service did not immediately 
follow enlisted service. 

It appears that Mr. Warren G. Baggett was appointed a commis- 
sioned officer in the Officers’ Reserve Corps on January 14, 1930, and 
served on active duty as an officer from November 10, 1940, to March 
31, 1950, when he was released from active duty. He enlisted in the 
Army as a master sergeant for three years on April 1, 1950; reenlisted 
March 23, 1951, for six years, and again reenlisted on May 31, 1957, 
for three years. 

Incident to his reenlistment on May 31, 1957, he was paid a re- 
enlistment bonus of $613.65 under section 208(a) of the Career Com- 
pensation Act, 37 U.S.C. 238(a), computed on the basis of two- 
thirds of the monthly basic pay of the member on the premise that 


the 1957 reenlistment was a second reenlistment. Our Defense Ac- 
counting and Auditing Division took exception to that payment on 








300 DECISIONS OF THE COMPTROLLER GENERAL [39 


the basis that such reenlistment was the member’s third reenlistment, 
since the “member entered a 3-year enlistment April 1, 1950, at which 
time he was entitled to a reenlistment bonus of $90 and member 
subsequently entered into a 6-year enlistment March 23, 1951, and 
received credit for a reenlistment bonus of $360.00.” 

Section 208(a) authorizes payment of a reenlistment bonus com- 
puted on the basis of (1) the full monthly basic pay rate for the 
first reenlistment, (2) two-thirds of the monthly basic pay rate for 
the second reenlistment, (3) one-third of the monthly basic pay rate 
for the third reenlistment, and (4) one-sixth of the monthly basic pay 
rate for subsequent enlistments, multiplied by the number of years 
specified in the reenlistment contract which, when added to previous 
service, will not exceed 20 years. 

In determining the applicable rate of pay, “Any reenlistment when 
a bonus was not authorized is disregarded.” A “reenlistment” is de- 
fined as an enlistment following active duty, so that in determining 
whether the 1957 enlistment was the second or third reenlistment it is 
necessary to determine whether payment of a reenlistment bonus to 
the member was authorized when he enlisted in the Army on April 1, 
1950, after having been released from active duty as a commissioned 
officer, which active service did not immediately follow enlisted 
service. 

Section 208 of the Career Compensation Act was added by the act 
of July 16, 1954, 68 Stat. 488, prior to which date payment of a re- 
enlistment bonus was authorized only by section 207 of the Career 
Compensation Act of 1949, 63 Stat. 811, 37 U.S.C. 238, which reads 
in pertinent part as follows: 

(a) Members of the uniformed services who enlist under the conditions set 
forth in subsection (b) of this section within three months from the date of their 
discharge or separation, or within such lesser period of time as the Secretary con- 
cerned may determine from time to time, shall be paid a lump-sum reenlistment 
bonus of $40, $90, $160, $250, or $360 upon enlistment for a period of two, three, 
four, five, or six years, respectively; and, upon enlistment for an unspecified 
period of time amounting to more than six years a lump sum reenlistment bonus 
of $360 shall be paid. * * * 

(b) For the purpose of payment of the reenlistment bonus authorized by sub- 
section (a) of this section, enlistment in one of the Regular services following 
(1) compulsory or voluntary active duty in such service, or (2) extended active 


duty of one year or more in a Reserve component of such service, shall be con- 
sidered a reenlistment. 


. * * * * * * 


(d) Notwithstanding the provisions of subsection (a) of this section, a mem- 
ber of the uniformed services who reenlists within three months after being 
discharged from the enlistment entered into prior to the date of enactment of 
this Act, or who reenlists within three months after being relieved from active 
service as a commissioned officer or warrant officer under appointment made 
prior to the date of enactment of this Act if such commissioned or warrant 
service immediately followed enlisted service, shall be entitled to receive either 
(1) enlistment allowances in the amount and under the provisions of law in 
effect immediately prior to the date of enactment of this Act, or (2) reenlist- 
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ment bonus in the amount and under the provisions of this section, whichever 
is the greater amount: Provided, That the enlistment allowance payable under 
(1) hereunder shall in no event exceed $300. 

Subsections (a) and (b), 37 U.S.C. 238 (a), (b), authorize pay- 
ment of the reenlistment bonus to any member who enlists in one 
of the Regular services within the prescribed time following active 
duty in such service or extended active duty of one year or more 
in a reserve component of such service. No distinction is made be- 
tween active service as a commissioned officer, warrant officer, or 
enlisted member and there is no requirement in subsections (a) or (b) 
that officer service must have been preceded by enlisted service and it 
does not appear that the provisions of subsection (d), 37 U.S.C. 
238(d), limit or condition that right on prior enlisted service. 

Subsection (d) permits, for those members coming within its terms, 
an election between the former enlistment allowance authorized by 
section 10 of the Pay Readjustment Act and the reenlistment bonus 
authorized by subsections (a) and (b) of section 207 of the Career 
Compensation Act. That subsection is in effect a savings provision 
(31 Comp. Gen. 209, 212 ; 33 Comp. Gen. 570, 571), and we find nothing 
to indicate that the provisions of such subsection (d) were intended 
to disqualify a member otherwise entitled under subsections (a) 
and (b) to receive the reenlistment bonus. 

A similar conclusion was reached by the Judge Advocate General 
of the Army in an opinion rendered on September 5, 1951 (JAGA 
1961/5505), and Army Regulations have consistently provided that 
a member who enlists after performing active service as an officer is 
entitled to a reenlistment bonus under the provisions of subsections 
207 (a) and (b) of the Career Compensation Act even if the officer 
service did not immediately follow enlisted service. See paragraph 
6g, AR 35-1525, dated January 22, 1951; paragraph 6h, AR 35-1525, 
dated April 15, 1952; paragraphs 6 e and g, Changes No. 4 dated 
July 7, 1954, to AR 35-1525; paragraphs 16 c and e, AR 35-1525, 
dated July 26, 1954; paragraphs 20 c and e, AR 35-1525, dated Oc- 
tober 11, 1956; paragraphs 9-66 c and e, AR 37-104, December 1957. 
Also see decision of July 15, 1959, 39 Comp. Gen. 31, in which the 
administrative interpretation of the law is followed in reaching the 
conclusion that such payments will not be questioned, if otherwise 
proper. 

Accordingly, the former officer here involved is entitled to a reenlist- 
ment bonus under the provisions of subsections 207 (a) and (b) of 
the Career Compensation Act of 1949 incident to his enlistment in 
the Regular Army on April 1, 1950. It follows that his reenlistment 
in the Army on May 31, 1957, was his third reenlistment within the 
meaning of section 208(a) of the Career Compensation Act and the 
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reenlistment bonus paid on that reenlistment should have been com- 
puted on the basis of only one-third of his monthly basic pay. The 
overpayment should be collected from Master Sergeant Baggett, less 
the amount creditable for the reenlistment bonus to which he is 
entitled incident to his enlistment on April 1, 1950. 


[ B-140607 J 


Civilian Personnel—Compensation—Highest Previous Sal- 
ary Rate Rule—Overseas Differential 

The designation of overseas differential paid to employees outside of the conti- 
nental United States as “additional compensation” by section 207 of the Inde- 
pendent Offices Appropriation Act, 1949, approved September 16, 1948, as 
amended, 5 U.S.C. 118h, precludes the inclusion of overseas differential in the 
computation of basic compensation which is saved to employees under the high- 
est previous salary rate provisions in section 802 of the Classification Act of 
1949, 5 U.S.C. 11382 note, and makes unnecessary the inclusion in the definition 
of “highest previous salary” in section 25.102(j) of the Federal Employees Pay 
Regulations of any reference to the overseas differential which prior to 
September 16, 1948, had been administratively considered to be part of basic 
compensation. 


To the Postmaster General, October 21, 1959: 


On August 27, 1959, your reference 800, the Acting Postmaster 
General requested our decision whether the action of the Post Office 
Department was proper in considering overseas differential when 
computing an employee’s highest previous rate of compensation under 
the following stated facts and circumstances. 

The employee concerned was appointed to a CAF-14, step 1, posi- 
tion at $7,175 per annum on March 11, 1946, by the then War Depart- 
ment. He was assigned to Berlin, Germany, and was paid the 25 
percent overseas differential. The Federal Employees Pay Act of 
1946 increased his salary rate to $8,179.50 per annum; however, the 
$10,000 maximum compensation ceiling in the act prevented the 
employee from receiving compensation at the rate of $10,000 per 
annum until October 20, 1946, when he accepted a change to a lower 
grade. On August 17, 1958, the Post Office Department appointed the 
employee to a GS-14 position and determined to give him the full 
benefit of the highest previous salary rule. In computing the em- 
ployee’s highest previous salary the Department included overseas 
differential in the amount of $1,820.50, the difference between $10,000 
and $8,179.50, the salary rate for CAF-14, step 1. Since July 1, 1946, 
the compensation for GS-14, step 1, has been increased to $11,535, an 
increase of $3,155.50. This increase was added to the $10,000 to obtain 
a highest previous salary of $13,315.50, The employee’s compensation 
was fixed by your Department as step 6 of GS-14, namely, $12,555 per 
annum. Our auditors question the inclusion of overseas differential 
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as basic compensation in determining the employee’s new basic salary 
rate. 

In our decision of September 4, 1944, 24 Comp. Gen. 181, we held 
that while the overseas differential is regarded as a part of the basic 
compensation of a position located outside the continental limits of 
the United States, it is not to be regarded as a part of the basic com- 
pensation of the same class of position or of any other position located 
within the continental limits of the United States. It appears to be 
the view of your Department that section 25.102(j) of the Federal 
Employees Pay Regulations (page Z1-318 of the Federal Personnel 
Manual) issued by the Civil Service Commission pursuant to the Clas- 
sification Act of 1949, 63 Stat. 954, 5 U.S.C. 1072, which defines the 
term “highest previous rate,” in effect, nullifies our decision, 24 Comp. 
Gen. 181. That view is based upon the fact that there is nothing in 
section 25.102(j) which in any way indicates that the definition of 
highest previous rate excluded compensation which at one time was 
clearly part of basic salary. 

It is true as pointed out by your Department that prior to September 
16, 1948, overseas differential was considered (under administrative 
regulations) to be a part of the basic compensation of a position 
located outside the continental limits of the United States. However, 
subsequent to September 16, 1948, under section 207 of the Independent 
Offices Appropriation Act of 1949, as amended by section 104 of the 
Supplemental Independent Offices Appropriation Act of 1949, 5 U.S.C. 
118h, and the regulations issued thereunder (Executive Order No. 
10000, September 16, 1948); overseas differential was no longer con- 
sidered as compensation fixed for a position and payable to occupant 
of a position as an increase in the rate of basic compensation, but as 
“additional compensation” payable upon a personal basis. Such 
“additional compensation” would not be saved by section 802 of the 
Classification Act of 1949, as amended, supra, 5 U.S.C. 1132, and the 
regulations issued pursuant thereto since they save only “basic 
compensation.” 

In view of the provisions of section 207 of the Independent Offices 
Appropriation Act, 1949, as amended, supra, 5 U.S.C. 118h which 
designated overseas differential as “additional compensation,” it was 
not necesary for the Civil Service Commission to include in section 
25.102(j) of the Federal Employees Pay Regulations any reference to 
overseas differential which prior to the Independent Offices Appro- 
priation Act of 1949, as amended, was considered under administrative 
regulations as part of the basic compensation of positions located out- 
side the continental limits of the United States. Therefore, section 
25.102(j) could not have had any effect on our decision 24 Comp. Gen. 
181. 
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Since the action of your Department, which included overseas differ- 
ential in the computation of the highest previous salary rate of the 
employee in question was in violation of the statutes, regulations, and 
our decision as stated above, the referred-to excess salary payments are 
illegal and we have no authority to waive collection thereof as 
requested by your Department. 


[ B-140855 J 


Appropriations—Post Office Leases—Improvements to Pri- 
vate Property—Economy Act, Etc., Limitations 


The authority vested in the Postmaster General to enter into leases without re- 
gard to the provisions of any law, except those specifically applicable to the Post 
Office Department, 39 U.S.C. 794f, not only exempts the Department from general 
statutory limitations such as section 322 of the Economy Act of 1932, 40 U.S.C. 
278(a), which limits the cost of repairs and improvements which may be made 
to leased property to 25 percent of the amount of rent, but also precludes the 
application of the long-standing rule that appropriated funds may not be used 
for the permanent improvement of private property unless specifically author- 
ized by law; therefore, the cost of permanent improvements made to premises 
leased for post office quarters from the Government of the Virgin Islands for a 
nominal rent may be paid from the Department’s facilities appropriation. 

In the absence of a provision in a post office lease which would obligate the les- 
sor—the Government of the Virgin Islands—to make improvements and repairs 
to premises which are leased at a nominal rental on a year-to-year basis, the cost 
of the improvements may be paid by the Post Office Department; however, sug- 
gestion is made for the inclusion in the lease of a provision for reimbursement by 
the lessor of the residual value of the changes at the termination of the lease, 
and for determination of the value of the improvements based on the rental rate, 
lease term and whether the changes will enhance the value of the building or be 
advantageous to the lessor. 

The cost of capital improvements which are made to private property leased by 
the Post Office Department on a year-to-year basis for a planned period of 
occupancy of considerable duration should be amortized as a postal operation 
expense over the entire estimated period of the lease or the period of usefulness 
of the improvements, whichever is the shorter period. 


To the Postmaster General, October 22, 1959: 


Reference is made to letter dated September 23, 1959, from the 
Deputy Postmaster General, requesting a decision as to whether the 
Department may contract for the performance of certain alterations 
and improvements to leased space for post office quarters in a portion 
of the building identified as 76 Kronprindsens Gad, Kronprindsens 
Quarter, Charlotte Amalie, St. Thomas, Virgin Islands, and defray 
the cost of such alterations and improvements from the Department’s 
facilities appropriation. 

It is stated that the leased space was acquired for a rental rate of $1 
per annum pursuant to an Act.of the Second Legislature of the Virgin 
Islands, enacted on May 22, 1958; that the premises are owned by 
the Government of the Virgin Islands; that the lease, which is cancel- 
able by the Department at any time on 30 days’ written notice, was 
executed on POD Form 1417 on behalf of the lessor by the Acting 





le: 
sti 
to 
ec 
it 
la 


Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 305 


Governor of the Virgin Islands; that it provides for a term of one year 
beginning July 1, 1958, with an automatic annual renewal option from 
year to year in favor of the lessee, unless 30 days before the end of any 
annual term the lessor gives written notice of termination and the post- 
master reports that so far as the Legislature and the Government of 
the Virgin Islands are concerned the Department may occupy the 
leased space for as long as it serves the Department’s needs. It is 
stated further that the Department’s planned occupancy will extend 
to a date which will make this arrangement most attractive from an 
economic viewpoint and that, accordingly, in this particular instance 
it would only raise suspicions unnecessarily to go back to the Legis- 
lature for a longer term lease. 

The proposed alterations and improvements to make the space suit- 
able for use as a postal station would be effected pursuant to the pro- 
visions of paragraph 5 of the lease which provides that the Government 
“may make alterations, attach fixtures and erect structures or signs 
in or upon the leased premises, all of which shall be the property of 
the GOVERNMENT * * *.” The proposed alterations and improve- 
ments are stated to include tiling the floor, installing wainscot in the 
public lobby, painting interior and exterior, cleaning front wall, 
providing a flag pole, replacing present wood sidewalk with concrete 
blocks, installing a masonry partition, repairing plastered walls, 
installing toilet facilities and bringing electric current into the build- 
ing. It is stated that bids for accomplishing the work have been 
submitted in amounts aggregating $7,226 (subsequently informally 
reported as $8,226). 

The appropriation entitled “Facilities” under Title II of the Treas- 
ury—Post Office Appropriation Act, 1960, 73 Stat. 69, provides— 

For expenses necessary for the operation of postal facilities, buildings, and 

field communication service; * * * $190,660,000. 
The request for decision states, in effect, that in determining the 
availability of this appropriation for the proposed work there 
necessarily are for consideration the provisions of section 322 of the 
Economy Act of June 30, 1932, 47 Stat. 412, as amended, 40 U.S.C. 
278 (a), and section 8 of the Post Office Department Financial Control 
Act of 1950, 64 Stat. 462, 39 U.S.C. 794f(1), together with the long- 
standing general rule of the accounting officers pertaining to im- 
proving privately owned property at Government expense. 40 U.S.C. 
278(a) provides that— 

* * * no appropriation shall be obligated or expended for the rent of any 
building or part of a building to be occupied for Government purposes at a rental 
in excess of the per annum rate of 15 per centum of the fair market value of the 
rented premises at date of the lease under which the premises are to be occupied 
by the Government nor for alterations, improvements, and repairs of the rented 


premises in excess of 25 per centum of the amount of the rent for the first year 
of the rental term, or for the rental term if less than one year: * * * the 
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provisions of this section as applicable to rentals, shall apply only where the 
rental to be paid shall exceed $2,000 per annum. 


By 39 U.S.C. 794f, the Postmaster General is authorized to “enter 
into such leases of real property as may be necessary in the conduct of 
the affairs of the Department on such terms as he may deem appro- 
priate, without regard to the provisions of any law, except those provi- 
sions of law specifically applicable to the Department.” 

The general rule of the accounting officers referred to is to the effect 
that appropriated funds may not be used for the permanent improve- 
ment of private property unless specifically authorized by law. 5 
Comp. Dec. 478; 6 id. 295; 15 Comp. Gen. 761; 20 id. 927; 29 id. 279; 
35 id. 715. This isa rule of policy and not of positive law. It is based 
upon the principle that no Government official, in the absence of 
specific statutory provision, is authorized to give away property of 
the Government. 

It has been held that the 25 per centum limitation of section 322 of 
the Economy Act of June 30, 1932, as amended, is applicable regard- 
less of the amount of the rent and that in situations involving leases 
for nominal rents or on a rent-free bases the cost of repairs, alterations, 
or improvements made at the expense of the Government will be re- 
garded as tantamount to or in lieu of rent and, therefore, subject to the 
15 per centum limitation of the act in situations where the amount pro- 
posed to be expended for such alterations, improvements and repairs, 
plus the nominal rent exceeds $2,000. 21 Comp. Gen. 906; 35 zd. 713; 
B-57501, May 20, 1946. Also, as indicated in the request for decision, 
it has been held that expenditures in excess of the 25 per centum limi- 
tation may be made where the agency occupying the leased premises is 
exempted from the statutory limitation. In the circumstances, since 
section 322 is a general statute and not specifically applicable to the 
Post Office Department, we concur in the Department’s conclusion 
that it properly may effect alterations, improvements, and repairs to 
leased premises without regard to the 25 per centum limitation in 
situations where the lessor is not obligated to do so and such altera- 
tions, improvements, and repairs are necessary for the operation of 
the involved activity. 

In view of the inapplicability of the 25 per centum limitation to 
leases for post office purposes and the purpose sought to be accom- 
plished by the Congress in exempting the Department in its leasing 
operations from any provision of law except those statutory provisions 
specifically applicable to the Department, it wouid be incongruous and 
inconsistent to hold that the rule against permanent improvements to 
privately owned property is applicable to the Department’s leases not- 
withstanding the inapplicability of the 25 per centum limitation. 
Therefore, we also concur with the Department’s conclusion that it 
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may make improvements to premises leased for post office purposes 
without regard to the rule against permanent improvement of private 
property where the lessor is not obligated to make such improvements 
subject, however, to conditions hereafter set forth. 

While the involved lease obligates the lessor to maintain the prem- 
ises in good tenantable condition, unless otherwise specified therein, 
considering the type of the proposed improvements together with the 
rental consideration as set forth in the letter of September 23, 1959, we 
are of the view that such improvements may not properly be con- 
sidered as an obligation of the lessor under this provision of the lease. 
American Trust Co. v. Truck Insurance Exchange, 305 P. 2d 73, 74; 
Holman v. County of Santa Cruz, 205 P. 2d 767; Stanley v. City of 
Macon, 97 S.E. 2d 330, 382; Thompson v. Bracken County, 294 S.W. 
2d 943, 946; 54 C.J.S. 898. Accordingly, and since there is no other 
provision in the lease which may be construed as obligating the lessor 
for the involved improvements—such improvements generally operat- 
ing only to mitigate or relieve the Government of damages where the 
Government fails to restore—the cost of such improvements if accom- 
plished as proposed must be assumed by the Government. 32 Am. Jur. 
§§ 659, 843 ; 25 ALR 2d 885. Realty Associates v. United States, 134 C. 
Cls. 167; 39 Op. Atty. Gen. 338. In the circumstances, in situations 
such as the present case where extensive repairs, alterations, and im- 
provements are required to be made at Government expense, there is 
suggested for your consideration the advisability of incorporating in 
such leases a provision for reimbursement by the lessor of the residual 
value of such changes at the termination of the lease together with the 
basis for determining such value. This would appear to be particu- 
larly desirable in a situation such as here involved where the tenure is 
on a year-to-year basis and subject to termination by the lessor at the 
end of any annual term subject to timely prior notice. In determining 
the residual value there necessarily would be for consideration such 
factors as (1) the rental rate, (2) the lease term, and (3) the type of 
the alteration, improvement, or repair with particular consideration as 
to whether or not such building changes at the termination of the lease 
will operate to enhance the value of the building or be advantageous 
to the lessor. 

Also, we believe that in this type of case the Department should 
establish criteria for capitalization of the costs of such improvements 
which are of a capital nature, and provide for the amortization of such 
costs as a postal operation expense. It is our view that the amortiza- 
tion period should ordinarily be over the entire term of the lease or 
the period of usefulness of the improvements, whichever is the shorter 
period. In the present instance, since it is indicated that the planned 
occupancy will extend for a sufficient period to make the arrangement 
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attractive from an economic viewpoint, the cost of the improvements 
should be amortized over the estimated term of such planned oc- 
cupancy or the period of usefulness, whichever is less. 


[ B-140576 J 


Civilian Personnel—Annual Leave—Ninety-Day Qualifying 
Period—When-Actually-Employed Status Between Regular 
Appointments 

A period between two regular appointments when an employee has his regular 
appointment terminated and is appointed and serves in a when-actually-employed 
position without a regular tour of duty is regarded as a break in service within 
the ninety-day qualifying period in section 203(i), of the Annual and Sick Leave 
Act of 1951, 5 U.S.C. 2062(i), so that upon reappointment to a position subject 
to the leave act the employee is required to serve a new period of ninety days 
of continuous service for annual leave purposes. 

To Lieutenant Louis E. Cottle, United States Army, October 23, 
1959: 


On August 14, 1959, you requested our decision whether an employee 
must begin a new ninety-day qualifying period for annual leave ac- 
crual purposes under the following stated facts and circumstances. 
While you normally would not be entitled to a decision unless you 
have a voucher before you for certification or payment—see generally 
21 Comp. Gen. 1128 and 26 id. 797, 799—in this instance we will 
inform you of our views in the matter since it appears you have the 
question in a specific case before you. 


The employee was given a “Career-Conditional Appointment” on 
June 20, 1957, and he served continuously in that status through June 
27, 1959. Effective June 28, 1959, a personnel action (SF 50) was 
received from the personnel office with the following notation : 

Change to Lower Grade—Pay Adjustment (Full-time to WAE)—no regular 
tour of duty established during each administrative workweek. Lump sum pay- 


ment of annual leave being made in accordance with provisions of CPL 
1.10-2a(2)a. 


The employee was paid a lump sum for his annual leave computed 
over the period June 28, 1959, through three hours July 23, 1959. 


Since you say the employee was not in a leave earning status and 
since it appears no regular tour of duty was established, we assume 
that while holding the WAE position he was properly exempted from 
the Annual and Sick Leave Act of 1951, as amended, under section 


202(b) (1) (B) of the act (5 U.S.C, 2061). During the employee’s 


WAE status (June 28 through August 8, 1959) he was paid for a 
total of 20634 hours base salary. Effective August 9, 1959, a personnel 
action was received with the notation “Promotion—Pay Adjustment 


(WAE to Full-time).” 





Cc 


v 
a 
s 
i 
t 
t 
2 
c 


3 wb © CO am Sse Ott eet mB OOK oC OC Tlf 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 309 


The question for our determination is whether the period (June 28 
through August 8, 1959), during which the employee was in a WAE 
status with no regularly established tour of duty, is to be considered 
a break in service within the meaning of that term as used in section 
203(i) of the Annual and Sick Leave Act of 1951, as amended, 5 
U.S.C. 2062(i). That statute reads as follows: 


Notwithstanding the provisions of subsection (a) of this section, an officer or 
employee shall be entitled to annual leave under this chapter only after having 
been employed currently for a continuous period of ninety days under one or 
more appointments without break in service. In any case in which an officer 
or employee completes a period of continuous employment of ninety days there 
shall be credited to him an amount of annual leave equal to the amount which, 
but for this subsection, would have accrued to him under subsection (a) of this 
section during such period. [Italics supplied. ] 


Here the employee’s appointment was terminated from the position 
in which he was entitled to earn annual leave under the 1951 act. He 
was appointed to a lower grade WAE position not subject to the act 
and was paid a lump sum for the annual leave to his credit. We con- 
sider the employment in the WAE position as constituting a “break 
in service” within the meaning of that term as used in the quoted sec- 
tion 203(i) above. Therefore, upon the employee’s reappointment to 
the position subject to the 1951 leave act, he is required under section 
203(i) of the act to begin a new period of ninety days of continuous 
current employment for annual leave purposes, 


[ B-139912 J 


Contracts—Buy American Act—Unreasonable Costs—De- 
termination 


An award to a foreign bidder rather than to the low American bidder whose bid 
price was 42.8 percent higher based on a comparison of the foreign and domestic 
bid prices rather than on consideration of the reasonableness of the costs and 
profits of the American bidder, including such factors as the differences in the 
wage scales and the economic advantage foreign manufacturers gain through 
devaluation of currencies, is proper under the Buy American Act, 41 U.S.C. 10a, 
et seq., which merely provides that the head of the procuring agency shall deter- 
mine that the cost of the domestic product is unreasonable. 

In the evaluation of American and foreign bids under the Buy American Act, 41 
U.S.C. 10a, e¢ seq., which provides for the purchase of American goods unless 
the head of the procuring agency determines that the cost is unreasonable, a 
determination that the domestic bid is reasonable based on domestic costs and 
profits alone would not be proper, but an evaluation based on a comparison of the 
foreign and domestic bid prices to determine whether the domestic bid price is 
unreasonable would be proper. 

In the absence of a provision in the Buy American Act, 41 U.S.C. 10a, et seq., 
which specifies how unreasonable costs of domestic goods shall be determined, the 
differential percentages established in Executive Order No. 10582 to give prefer- 
ence to domestic bids may not be regarded in contravention of the Buy American 
Act. 


To the Baldwin-Lima-Hamilton Corporation, October 26, 1959: 
Reference is made to your letters of June 22, August 18, and October 
8, 1959, with enclosures, protesting against the award of a contract to 
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English Electric Export Trading Company, Ltd., under Invitation 
for Bids No. CIVENG-25-066-59-98, issued by the Department of the 
Army, Corps of Engineers, for hydraulic turbines to be installed at the 
Big Bend Project in South Dakota. 

It is your contention, in substance, that existing administrative regu- 


lations and procedures, and more particularly the provisions of Execu- 
tive Order No. 10582, are at variance with the purpose and intent of 
the Buy American Act of 1933, 41 U.S.C. 10a, et seg. Specifically, you 
state that “It is improper, illegal, and unconstitutional for the Execu- 


tive Branch to emasculate and butcher the law through administrative 


regulations, policies, and practices and abusive expansion of the pur- 
pose of subordinate clauses in the statute.” And, you conclude that 
“The Order should not apply to this procurement, or, if it does, then 


Section 5 of the Order should be employed to determine reasonableness 


of cost of the Baldwin-Lima-Hamilton Corporation bid and not under 
the unrealistic, arbitrary 6 percent differential.”” Your letters of 
August 18, and October 8, 1959, amplify the latter contention. 

The record before us discloses that the turbines proposed by the 


Baldwin-Lima-Hamilton Corporation would be manufactured at 


Eddystone, Pennsylvania, an area classified as one of substantial 
labor surplus. Paragraph 6—104.4 of the Armed Services Procure- 
ment Regulation provides that bids shall be evaluated so as to give 


preference to domestic bids. For the purpose of evaluation, a factor 


of 6 percent of each foreign bid is required to be added to such bid 
except that a factor of 12 percent is to be added where the firm sub- 
mitting the low acceptable domestic bid is a labor surplus area concern. 


Your offer exceeded that of a foreign bidder by $2,789,502, or 42.8 per- 
cent, which is materially in excess of the cost differential established to 
implement the Buy American Act, supra: It is further reported that 
a decision by the Office of Civil and Defense Mobilization held that 
imports of heavy electrical generating equipment are not threatening 
to impair the national security. 

The subject statute provides that “Notwithstanding any other pro- 
vision of law, and unless the head of the department or independent 
establishment concerned shall determine it to be inconsistent with the 
public interest, or the cost to be unreasonable, * * * only such arti- 
cles, materials, or supplies mined, produced, or manufactured, as the 
case may be, in the United States, shall be acquired for public use.” 
It must be deemed significant that the act does not specify how, or to 
what extent, a contemplated purchase shall be determined to be incon- 
sistent with the public interest, or the cost be considered unreasonable. 

The stated purpose of Executive Order No. 10582, dated December 
17, 1954, was to afford uniform treatment of the subject statute 
throughout the Government with specific limitations in its applica- 
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tion. With certain exceptions not material here, and those purchases 
specifically exempt under section 5 of the order, the said act applies 
to all foreign procurements. The right to exempt from the fixed 
limitations a particular purchase under section 5 is vested in the head 
of the department or agency concerned, and failure to exercise that 


authority, as in this case, is not subject to review by the accounting 
officers of the Government. Furthermore, since the act itself does not 
specify what excess of domestic over foreign cost shall be considered 
unreasonable, we cannot say that the percentage established by the 


Executive order violates the statute, Certainly, we do not believe we 
would be justified in holding in the present case that a price differen- 


tial of 42.8 percent is insufficient to make the domestic price “unreason- 
able.” In this connection, it is obvious from a review of the legislative 


history of the Buy American Act that the unreasonableness of domes- 


tic bid prices was to be determined by comparison with foreign bid 
prices, not, as you seem to contend, by inquiry into domestic costs and 
profits alone. Hearings before a subcommittee of the Committee on 


Expenditures in the Executive Departments, House of Representa- 


tives, 72d Congress, on February 15, 1932, on the bills H. R. 6744, 
H. R. 8017, H. R. 8909, H. R. 9308, etc.; provisions in earlier appro- 
priation acts, such as the act of March 8, 1932, P. L. 53, 72d Congress 
47 -Stat. 62, section 4 of the act of June 30, 1932, P. L. 228, 72d 
Congress, 47 Stat. 473; statement by Congressman Granfield, 76th 
Congressional Record, 1892-6. 

We find nothing in the legislative history of the act to support your 
contention that “In determining reasonableness of cost of American 


bids under the act, the wide difference between American wages and 


European and Asiatic wages must be taken into account,” and that 
“the added economic advantage which foreign producers gain through 
devaluation of their countries currencies must also be taken into ac- 
count.” So far as concerns this procurement the act merely provides 
that unless the head of the department shall determine “the cost to be 
unreasonable,” only domestic goods shall be acquired for public use. 
In recommending favorable consideration of the proposed legislation, 
the President of the United States, in letter of January 26, 1932, to the 
Speaker of the House of Representatives, suggested that the act pro- 
vide that domestic articles be purchased unless the heads of depart- 
ments shall determine that “in their judgment the excess of cost is not 
unreasonable.” [Italics supplied.] Senator Hiram W. Johnson, 
sponsor of the bill, in his statements before the Senate, made reference 
to the cost aspects of domestic and foreign goods. He stated that in 
contracting for a particular article, an exception shall be noted in the 
specifications as to the requirement to purchase goods of domestic 
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origin in the event it would “wnreasonably increase the cost.” [Italics 
supplied.] 76th Congressional Record, 3175. 

The referred-to appropriation acts, which were in effect at the time 
the Buy American Act was being considered by the Congress, pro- 
vided for the purchase of domestic articles at prices higher than the 
foreign market only “if such excess of costs be not unreasonable.” 47 
Stat. 62 and 473. In view of the foregoing it is our considered opin- 
ion that there is no legal basis for the exercise of an administrative 
determination as to the reasonableness of cost alone of a domestic bid 
subject to the Buy American Act, but that such bid must be evaluated 
against a bid offering foreign goods to determine whether, by com- 
parison, the cost of the domestic product is unreasonable. 

The evaluation of the bids in the present case was made by the De- 
partment of the Army in accordance with its cited regulations and 
the Executive order involved and does not, in our opinion, violate 
the stated provisions or intent of the Buy American Act. 

In view of the foregoing, and since we find no legal basis for ques- 
tioning the propriety of Executive Order No. 10582, the action taken 
by the administrative office will not be disturbed. 


[ B-140268 J 


Military Personnel—Retirement Orders—Effective Date— 
Notice—Active Duty Pay—De Facto Rule 

To permit payment of active duty pay and allowances to members of the uni- 
formed services after the first of the month in which their retirement is effective 
until the retirement orders are actually delivered to the member, it must be 
shown that the member did not receive notice of his retirement orders until 
they were delivered; however, in cases where advance notice of retirement 
orders was given but such orders were not delivered and an attempt was made 
to revoke them—after they became effective—and replace them with orders 
which direct retirement at a later date, the member would have had no notice 
or knowledge of the lack of legal authority and his active service even after 
notice would be under color of authority for application of the de facto rule 
to permit repayment of pay and allowances collected for such period. 

To Lieutenant Colonel J. L. Whipple, Department of the Army, 
October 26, 1959: 


Your letter of July 9, 1959, forwarded here by first endorsement 
of July 17, 1959, from the Office of the Chief of Finance, Department 
of the Army, under D.O. No. 436 allocated by the Department of 
Defense Military Pay and Allowance Committee, requests decision 
as to whether payment is authorized on a voucher covering active 
duty pay in excess of retired pay in the cases of Sergeant First-Class 
Julain Burns, RA 6 370 251; First Lieutenant (then master ser- 
geant) William J. Dept, O 493 165; Master Sergeant Ralph A. 
Groover, RA 6 382 650; Master Sergeant Victorio L. Leyson, RA 
6 738 404; and the Estate of Sergeant Robert J. Shull, RA 20 827 503, 
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deceased. All cases concern the right to active duty pay and allow- 
ances from the date the members were originally retired to the date 
of a questioned subsequent retirement. In all cases orders were issued 
canceling original retirement orders and further orders were issued 
directing retirement at a later date. You report that on the basis of 
our decision of December 19, 1956, B-129742, the amounts involved 
have been entered for collection against the retired pay accounts 
of the individuals listed. It is assumed that such amounts have been 
collected. In view of certain other decisions mentioned in your let- 
ter, you express doubt as to whether the second retirement is the legal 
retirement and whether active duty pay is due from the date of the 
first retirement to the effective date of the second retirement. 

In B-129742, dated December 19, 1956, we held, referring to 32 
Comp. Gen. 558, 559, that, if a member is legally retired, his change 
of status becomes an accomplished fact and cannot be undone retro- 
actively. Thus, a member’s retirement effective at the end of a par- 
ticular month is not affected by a purported revocation of the 
retirement orders by orders issued subsequent to that month. How- 
ever, it was recognized in 31 Comp. Gen. 296 that retirement pro- 
ceedings may be reopened upon a showing of. fraud, substantial new 
evidence, mistake in law, or mathematical miscalculation. In situa- 
tions where, before the retired status of the member becomes legally 
effective, the initial retiring action is canceled or revoked, the mem- 
ber’s active duty status remains unchanged. 32 Comp. Gen. 558. 

In 30 Comp. Gen. 195, we quoted with approval from Terry v. 
United States, 81 C. Cls. 958, the statement that : 


* * * It has been uniformly held that in the absence of orders prior to 
retirement definitely assigning an officer to duty after retirement or orders 
issued subsequent to retirement for performance of active duty an officer’s 
active-duty pay ceases on the day on which he was ordered to be placed on the 
retired list. 

However, it was concluded that since the claimant in that case did 
not receive notice of his retirement until some time after he was paid 
active duty pay and allowances for the period there involved, there 
was for application the rule that a person who can establish that he 
received pay and allowances under color of authority in a de facto 
status may retain such pay and allowances and where it has been 
refunded to the Government, he is entitled to recover it back. United 
States v. Royer, 268 U.S. 394; cf. 5 Comp. Gen. 70; 6 zd. 71; zd. 263. 

The Court of Claims case of Crist v. United States, 124 C. Cls. 825, 
involved a member who had received active duty pay and allow- 
ances until date of delivery of his retirement orders but from whom 
the excess over retired pay later was collected. The decision is 
based on the provisions of section 514 of the Career Compensation 
Act of 1949, 63 Stat. 831, 37 U.S.C. 314, and does not mention the 
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de facto rule. The court construed the provisions of section 514 as 
making no distinction between active duty before and after retire- 
ment and as stipulating that retired members shall be entitled to 
receive active duty pay and allowances when serving on active duty. 
The plaintiff, Crist, was regarded as serving on active duty and sub- 
ject to assignment until he was directed otherwise by the delivery 
of the retirement orders to him. The court concluded that he was 
entitled to active duty pay and allowances for the period of his claim 
from the effective date of suclf orders on the first day of the month 
until they actually were delivered to him later in the same month. 
While it was not shown that the plaintiff did not receive notice of his 
retirement orders until they were delivered to him, it is our view that 
the rule of the Crist case should be restricted to situations where the 
member involved does not receive notice of his retirement orders until 
they are delivered to him. See 35 Comp. Gen. 225; id. 489. Hence, 
in cases of this kind active duty pay and allowances should not be 
paid for any period subsequent to the effective date of retirement 
except for periods of active duty performed prior to notice of retire- 
ment. However, in cases where advance notice of retirement orders 
was given but such orders were not delivered and an attempt was 
made to revoke them—after they became effective—and replace them 
with orders directing retirement at a later date under circumstances 
where the member apparently would have had no notice or know]l- 
edge of the lack of legal authority for such action, it would seem 
that his service even after notice would be under color of authority 
and thus permit repayment to him, under the de facto rule, of the 
pay and allowances paid for that period and subsequently collected 
from him. 

You state that Sergeant Burns filed his application on June 15, 
1954, for retirement under the provisions of section 4, Public Law 
190, 79th Congress, 59 Stat. 838 (act of October 6, 1945), as amended, 
10 U.S.C. 948 (1952 Ed.), as an enlisted member after 24 years of 
active Federal service. By Department of the Army Special Order 
No. 175, dated September 3, 1954, Sergeant Burns was placed on the 
retired list of the Army and transferred to the United States Army 
Reserve (retired), effective September 30, 1954. On September 30, 
1954, The Adjutant General received a message dated September 29, 
1954, from the member’s headquarters at Wolters Air Force Base, 
Texas, which requested new orders for retirement because the orders 
of September 3, 1954, were received too late for September separa- 
tion. Special Order No. 195, dated October 4, 1954, revoked the 
retirement orders of September 3, 1954, and Special Order No. 197, 
dated October 6, 1954, directed retirement effective October 31, 1954. 
The member was paid active duty pay to include October 31, 1954. 
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The facts in this case show that Sergeant Burns’ retirement became 
legally effective September 30, 1954, and the orders of October 4, 
1954, were without effect to revoke the orders of September 3, 1954, 
which directed his retirement. See 37 Comp. Gen. 19. However, 
while it appears that he was at his station when the orders of Sep- 
tember 3, 1954, were received at that place and thus may have been 
apprised of the existence of such orders, there is nothing to show 
that he did not believe that he served on active duty during the 
month of October 1954 under valid orders. Having served under 
such color of authority, active duty pay and allowances paid for 
the period October 1-31, 1954, may be retained by him or repaid to 
him under the de facto rule. 

Sergeant Dept’s retirement was directed to be effective March 31, 
1956, by Department of the Army Special Order No. 62, dated 
March 28, 1956. Apparently, a message to that effect was dispatched 
to his station in Pakistan on the same day. The record does not 
disclose whether he received notice of his retirement before April 1, 
1956. Those orders were revoked by Special Order No. 65, April 2, 
1956, pursuant to a message requesting such action for the reason 
that his security clearance processing for a civilian Federal position 
he applied for would require from 45 to 60 days. It was stated fur- 
ther that he was needed at his active duty station for that length of 
time. Later his retirement was directed effective May 31, 1956, by 
Special Order No. 103, dated May 24, 1956. He received active duty 
pay and allowances for the month of May 1956. 

Presumably, the information regarding the length of time needed 
for security clearance was furnished by the enlisted man when he 
was informed of his retirement effective March 31, 1956. While he 
may have requested that his retirement be postponed to May 31, 1956, 
there appears to be no basis for a conclusion that he was aware of 
any lack of authority for the action taken in his case or that he 
knew that he was actually retired effective March 31, 1956. Accord- 
ingly, the active duty pay and allowances paid for the months of 
April and May 1956, may be repaid to him. 

Sergeant Groover filed his application on March 9, 1956, for re- 
tirement under the provisions of section 4 of the act of October 6, 
1945, as amended, as having over 20 years’ active service. On March 
23, 1956, Department of the Army Special Order No. 59 was issued 
and mailed to his station at Fort Riley, Kansas, directing his retire- 
ment effective March 31, 1956. The record does not indicate when 
those orders were received, nor the date a request was made to the 
Commanding General at that station for revocation of the retirement 
orders. However, upon request of that officer, dated April 3, 1956, 
the orders of March 23, 1956, were revoked April 5, 1956, and on 
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April 11, 1956, Department of the Army Special Order No. 72 
directed Sergeant Groover’s retirement effective April 30, 1956. The 
member received active duty pay and allowances through the latter 
date. 

It is reported that Sergeant Groover claims he had no notice of the 
first retirement orders and there is nothing in the record to contradict 
his statement. Accordingly, under either the delayed notice principle 
or the de facto principle set forth above he is entitled to a refund of 
the pay and allowances for the period April 1-30, 1956, which had 
been paid to him and was then collected back from him. 

Sergeant Leyson filed his application for retirement on November 
12, 1953, under the provisions of section 4 of the act of October 6, 
1945, as amended, as an enlisted man having over 21 years’ active 
service. Since he was serving overseas, he was transferred to Camp 
Kilmer, New Jersey, for retirement proceedings. Department of the 
Army Special Order No. 49, dated March 11, 1954, directed his re- 
tirement effective March 31, 1954. However, his retirement proceed- 
ings were not then completed—apparently because of his erroneous 
belief that he was not being credited with sufficient service—and pur- 
suant to a request made by the Commanding General at Camp Kil- 
mer, dated May 4, 1954, his retirement orders were revoked on May 17, 
1954, and retirement orders dated May 18, 1954, directed his retire- 
ment effective May 31, 1954. The member was paid active duty pay 
and allowances through May 31, 1954. 

While there is no evidence of any mistake or other circumstance 
which would permit the reopening of the retirement proceedings per- 
taining to Sergeant Leyson’s legal retirement effective March 31, 
1954, the orders issued in this case furnished sufficient color of author- 
ity for his active service after that date to entitle him, under the 
de facto rule, to a refund of the active duty pay and allowances which 
had been paid to him and were then collected from him for the period 
April 1 to May 31, 1954. 

The late Sergeant Shull was placed on the retired list effective 
April 29, 1957, by reason of 100 percent permanent physical disabil- 
ity, under the provisions of 10 U.S.C. 1201, pursuant to orders dated 
April 22, 1957. The Commanding General, Letterman Army Hos- 
pital—the enlisted man was then hospitalized at that place—was noti- 
fied of such orders by dispatch dated the same day. Such orders 
were revoked April 30, 1957, in accordance with a message request 
from that officer dated April 29, 1957, for the reason that the member 
was ill and his recovery doubtful, and if his retirement were effected 
at that ‘time, his survivors would suffer material loss. Upon the 
member’s own request his retirement was made effective July 8, 1957, 
by Special Order No. 128, dated July 1, 1957. Payment of active 
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duty pay and allowances was made through July 8, 1957. He died 
on July 12, 1957. 

In this case, the orders of April 22, 1957, were not revoked before 
they became legally effective. However, since it appears that he 
served on active duty through July 8, 1957, under orders furnishing 
color of authority for such duty, he is entitled to a refund of the 
active duty pay and allowances collected from him which had pre- 
viously been paid to him for such duty. 

Accordingly, the voucher is returned herewith and payment thereon 
may be made in accordance with the principles set forth above, if 
otherwise correct. 

To the extent that they are applicable, the principles set forth 
herein may be used in the administrative settlement of the similar 
cases referred to in the final paragraph of your letter. However, 
should there be any doubt in any particular case, the matter should 
be submitted here for advance decision, 


[ B-140648 J 


Appropriations—Obligation—No-Year Appropriations— 
Interagency Services—Deobligation Requirement 


Although under section 1210 of the act of September 6, 1950, 31 U.S.C. 686-1, 
appropriations transferred from one department to another for the performance 
of services under interagency agreements made pursuant to section 601 of the 
Economy Act of June 30, 1932, 31 U.S.C. 686, are required to be deobligated at 
the end of the fiscal year to the extent that the performing agency has not 
incurred valid obligations under the agreement, section 1210 does not limit the 
obligation availability of appropriations which are made by Congress to remain 
available until expended, namely, no-year appropriations. 

Interagency agreements which are made by the National Science Foundation 
under the authority in section 601 of the Economy Act of 1932, 31 U.S.C. 686, 
and chargeable to no-year appropriations made to the Foundation may be 
recorded as valid obligations under section 1311(a)(1) of the Supplemental 
Appropriation Act, 1955, 31 U.S.C. 200(a)(1), in view of the fact that the 
agreements commit the Foundation to pay definite sums of money to certain 
Government agencies for performance of activities authorized by law, and that 
the no-year appropriations become available for the full amount on the date of 
the agreement, and such obligations are not required by section 1210 of the act 
of September 6, 1950, 31 U.S.C. 686-1, to be deobligated by the Foundation at 
the end of any particular fiscal year, regardless of the obligation availability 
status of the funds under control of the performing agency, section 1210 not 
being applicable to no-year appropriations. 


To the Director, National Science Foundation, October 27, 1959: 


Reference is made to letter of August 31, 1959, with enclosures, 
from the Acting Director, National Science Foundation, concerning 
the effect of section 1210 of the act of September 6, 1950, 64 Stat. 765, 
31 U.S.C. 686-1, and section 1311 of the Supplemental Appropriation 
Act, 1955, 68 Stat. 830, 31 U.S.C. 200, with reference to funds of the 
Foundation transferred to other Federal agencies for performing 
basic scientific research activities, 
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It is explained in the letter that the major portion of funds appro- 
priated to the National Science Foundation is obligated and expended 
in the form of grants to educational institutions for the purpose of 
conducting basic scientific research activities. It is stated—and cor- 
rectly so—that such grants are administratively recorded as obliga- 
tions at the time the funds are formally granted to the grantee by 
letter, and that there is no deobligation of any unexpended portion of 
the grants asof June 30. See 31 Comp. Gen. 608. 

It is further stated that in some instances Government agencies are 
better equipped to perform the desired research, in which case grants 
are made available to them under agreements which provide for pay- 
ment of such services on a reimbursable or advance payment basis. 
To illustrate such transactions, there was transmitted with the letter 
of August 31 several copies of typical grant letters on intragovern- 
ment agreements. <As of June 30, 1959, the Foundation had 118 such 
agreements outstanding amounting to $4,099,971. 

Also, it is stated that in prior years, including the fiscal year 1959, 
the Foundation deobligated the entire amount of unliquidated intra- 
government agreements remaining on its books as of June 30, and 
reobligated the amount thereof on July 1 of the next fiscal year. Such 
action is understood to have been taken under that part of the pro- 
visions of section 1210 of the act of September 6, 1950, which limits 
the availability of funds transferred under section 601 of the act of 
June 30, 1932, 47 Stat. 417, as amended, 31 U.S.C. 686, to the same 
period of availability as that of the appropriation from which the 
transfers are made. 

The Acting Director points out that the funds of the National 
Science Foundation are no-year appropriations and that their availa- 
bility for obligation does not expire on June 30. The view is expressed 
that since section 1210 does not limit the obligation availability of no- 
year funds the intragovernment agreements chargeable thereto would 
remain as valid obligations. The precise question presented for con- 
sideration is whether the intragovernment agreements represents valid 
obligations under the terms of section 1311 of the Supplemental Ap- 
propriation Act, 1955, or whether the amounts thereof are required to 
be deobligated on June 30. 

Section 1210 of the act of September 6, 1950, provides, in pertinent 
part, as follows: 

Provided further, That no funds withdrawn and credited pursuant to section 
601 of the Act of June 30, 1932, as amended (47 Stat. 417; 31 U.S.C. 686), shall 
be available for any period beyond that provided by the Act appropriating such 
funds, ; 

The effect of this provision is to limit the availability for obligation 
of transferred funds to the same period of availability as that of the 
appropriation from which the transfers are made. Thus, interagency 
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agreements issued pursuant to section 601 of the act of June 30, 1982, 
as amended, and chargeable to annual appropriations may be recorded 
as valid obligations, if otherwise proper, under section 1311(a) (1) of 
the Supplemental Appropriation Act, 1955, 31 U.S.C. 200(a) (1). 
But such obligations are required by section 1210 to be deobligated at 
the end of the fiscal year of appropriation obligation availability to 
the extent that the performing agency has not incurred valid obliga- 
tions under the agreement. See 31 Comp. Gen. 83; 34 id. 418, cited in 
the letter. 

On the other hand, there is nothing contained in section 1210 or in 
other law to limit the obligation availability of appropriations made 
by the Congress “to remain available until expended,” viz., no-year 
appropriations. Since the appropriations made to the National 
Science Foundation are available until expended, they are available 
for obligation by the Foundation or agencies to which transfers are 
made indefinitely. Hence, interagency agreements entered into by 
the Foundation under authority of section 601 of the act of June 30, 
1932, as amended, and chargeable to such funds may be recorded as 
valid obligations, if the agreements meet the requirements of section 
1311(a)(1), and such obligations are not required by section 1210 
to be deobligated by the Foundation at the end of any particular fiscal 
year regardless of the obligation availability status of the funds in 
the hands of the performing agency. 

In determining whether the intragovernment agreements under con- 
sideration may be recorded as valid obligations, section 1311 (a) (1) of 
the Supplemental Appropriation Act, 1955, provides: 


After the date of enactment hereof no amount shall be recorded as an obliga- 
tion of the Government of the United States unless it is supported by documen- 
tary evidence of— 


« * * * * ok * 

(1) A binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized by 
law, executed before the expiration of the period of availability for obligation 
of the appropriation or fund concerned for specific goods to be deliverd, real 
property to be purchased or leased, or work or services to be performed; or 

Examination of the intragovernment agreements received with the 
letter of August 31 clearly indicates that the Foundation committed 
itself for the payment of definite sums of money to certain Govern- 
ment agencies for the performance of basic scientific research activi- 
ties authorized by law. The no-year appropriations made available 
for such purposes became legally obligated for the full amounts stipu- 
lated in the agreements on the date of execution thereof. Accordingly, 
and in answer to the specific question presented, we conclude that these 
and similar intragovernment agreements authorized by law are valid 
appropriation obligations under the terms of section 1311(a) (1), 
quoted above, and are for recording and reporting as such. 


551978 O - 61 = 23 
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It is suggested, as a matter of clarification and to avoid confusion, 
that future interagency agreements be prepared to indicate the specific 
statutory authority relied upon as the authority therefor, and that use 


of the term “grant” in such agreements be discontinued. 


[ B-140780 J 


Appropriations — Availability — Magazine Subscriptions 
Used For Training Programs—Newspaper and Periodical 
Limitation 


A magazine subscription (Supervisory Management, a publication of the Ameri- 
can Management Association, Inc.) to be used in conjunction with the National 
Science Foundation training program may be determined by the head of the 
agency to be an appropriate purchase of training material under section 10 
of the Government Employees Training Act, 5 U.S.C. 2309; however, the maga- 
zine being a periodical within the meaning of the limitation on the purchase 
of newspapers and periodicals, the cost of the magazine subscription must be 
charged to the limitation. 


To H. R. Fatzinger, National Science Foundation, October 28, 1959: 


Your letter of September 15, 1959, asks our advice concerning two 
questions which have arisen in connection with an invoice presented 
to you for certification. The invoice is stated in the amount of $7.50 
and covers a l-year subscription to “Supervisory Management,” a 
publication of the American Management Association, Inc. 

It is explained that your agency has subscribed to this periodical 
since it is believed that it will be useful to your administrative super- 
visory staff in developing solutions for a wide range of supervisory 
problems such as communicating instructions and information, safety, 
morale, productivity, and a variety of human relations problems. 
It also is planned to utilize this magazine in conjunction with the 
Agency’s training program for supervisors. 

The first question asked is whether the magazine may be considered 
to be an appropriate purchase of training material under section 10 
of the Government Employees Training Act, 72 Stat. 332, 5 U.S.C. 
2309, and, therefore, chargeable to the appropriation for salaries and 
expenses of the National Science Foundation. 

Since the repeal of section 3 of the act of March 15, 1898, 30 Stat. 
316, as amended, 31 U.S.C. 678, prohibiting the purchase of periodicals 
unless specific provision therefor is contained in the appropriation, 
by section 17(a), the Administrative Expenses Act of 1946, Public 
Law 600, 79th Congress, approved August 2, 1946, 60 Stat. 806, 811, 
appropriations available for carrying out any statutory function of 
an agency may be used to purchase periodicals, if not specifically 
restricted, when the head of the agency concerned determines that 
such periodicals are necessary in the performance of the agency’s 
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statutory functions. Consequently, if the head of your agency de- 
termines that the magazine here involved is necessary for use in con- 
nection with the training course, the cost thereof would be properly 
chargeable to the appropriations for salaries and expenses of the 
National Science Foundation. 

Your second question assumes that the purchase of the magazine 
is an appropriate purchase of training material and you ask whether 
it is necessary to charge the cost of the subscription to the limitation 
of “not to exceed $350 for the purchase of newspapers and periodicals” 
contained in the current appropriation for salaries and expenses of the 
National Science Foundation, Public Law 86-255, 73 Stat. 509, 42 
U.S.C. 1861. 

The referred-to limitation on the purchase of newspapers and 
periodicals is chargeable with the cost of all newspapers and periodi- 
cals acquired during the fiscal year 1960 for use in the administration 
of all statutory functions of the National Science Foundation. Since 
the training program in the National Science Foundation is a func- 
tion of such agency, authorized by the Government Employees Train- 
ing Act, it seems clear that the cost of periodicals purchased for use 
in administering the training program is chargeable to the referred- 
to limitation. 

The invoice enclosed in your letter, which is returned herewith, 
may be certified for payment, if otherwise proper. 


[ B-122353, B-125936 J 


Military Personnel—Civilian Disability Compensation and 
Retired Pay Based on Reserve Service—Tawes Case 


The rule in the case of George V. Tawes v. United States, C. Cls. No, 313-58, that 
the money allowance paid for disabling injuries in civilian employment under 
the Federal Employees’ Compensation Act is “pay incident to such [civilian] 
employment” as that term is used in section 1(b) of the act of July 1, 1947, 10 
U.S.C. 371(b), which permits retired members of the reserve components of 
the uniformed service to receive retired pay based on reserve service concur- 
rently with civilian disability compensation will be followed in similar cases. 


To the Secretary of Defense, October 29, 1959: 


This has reference to the decision rendered on July 13, 1959, by the 
Court of Claims in the case of George V. Tawes v. United States, 
C. Cls. No. 313-58, in favor of the plaintiff, further extending the 
area of operation of the rule of the Mulholland v. United States, 139 
C. Cls, 507, so as to permit the payment of retired pay (as distin- 
guished from retainer pay) based on service in the Naval Reserve 
and authorized under the provisions of Title III of the act of June 
29, 1948, 62 Stat. 1087, 34 U.S.C. 440h-440q, concurrently with the 
receipt of compensation under the Federal Employees’ Compensa- 
tion Act of September 7, 1916, 39 Stat. 742, 5 U.S.C. 751, as amended. 
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The effect of the opinion in the Zawes case was to award the 

plaintiff retired pay, based on service in the Naval Reserve, under 
the provisions of Title III of the act of June 29, 1948, 62 Stat. 1087, 
for the period from January 1, 1953, to date of judgment, concur- 
rently with the receipt of compensation under the Federal Employ- 
ees’ Compensation Act, as amended, on the theory that the money 
allowance paid under the Federal Employees’ Compensation Act is 
“pay incident to such [civilian] employment” within the meaning of 
section 1(b) of the act of July 1, 1947, as amended, 10 U.S.C. 371(b). 
It will be noted that this statutory provision on which the 7awes 
case was based authorizes certain benefits for members of reserve 
components only. See, also, section 53 of the act of August 10, 1956, 
70A Stat. 641, 676, 832 U.S.C. 53, which repealed 10 U.S.C. 371(b). 
Section 29(c) of the act of August 10, 1956, 70A Stat. 632, 32 U.S.C. 
29(c), contains provisions which are to the same effect as the prior 
statute. 
By letter dated August 19, 1959, the Department of Justice advised 
that no further proceedings will be taken by that Department with 
respect to the decision of the Court dated July 13, 1959, in the 
Tawes case. Under the circumstances we have concluded that we 
will follow the rule established in the Zaves case in the settlement 
of similar cases. 

The Department concerned is authorized to adjust retired pay 
accounts retroactively in accordance with the foregoing, if otherwise 
proper. 


[ B-140106 J 


Military Personnel—Travel Expenses—Return to Official 
Station Over Weekends, Ete. 

An amendment to the Joint Travel Regulations to provide that members of the 
uniformed services who voluntarily return from temporary duty stations to 
their permanent stations or places of abode over weekends, holidays, etc., may 
be reimbursed for the travel not to exceed the per diem which would have ac- 
erued had they remained at the temporary duty station is proper under section 
303(a) of the Career Compensation Act of 1949, 37 U.S.C. 253 which not only 
authorizes payment of travel allowances to members away from their desig- 


nated posts of duty under orders but permits the Secretaries concerned to 
establish or to adjust those allowances by regulation. 


To the Secretary of the Army, October 29, 1959: 


Reference is made to letter of June 10, 1959, from the Assistant 
Secretary of the Army (Fiscal Management) requesting decision as 
to certain matters which have been assigned Control No. 59-26 by 
the Per Diem Travel and Transportation Allowance Committee, _ 

The Assistant Secretary’s letter requests decision as to whether the 
Joint Travel Regulations may be amended to provide that members 
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of the uniformed services who voluntarily return to their permanent 
stations or places of abode during periods of temporary duty may 
be paid for travel on an “as-performed” basis, not to exceed the 
amount of per diem which would have accrued to them had they 
remained at the temporary duty point. If not, decision is requested 
as to whether those regulations may be amended to provide that mem- 
bers who are assessed fixed charges for quarters and meals, or who by 
necessity maintain commercial lodgings, at a temporary point may 
be reimbursed for the expense of the return travel not to exceed (1) 
the per diem which would have accrued; (2) the fixed charges (pro- 
rated) for quarters and meals; or (3) the charges for commercial 
lodging, whichever may be the least. Also, reconsideration is re- 
quested with respect to the statement in our decision of June 3, 1957, 
B-131414, that a provision (in temporary duty orders) requiring an 
officer to commute daily between his permanent station and his tem- 
porary station, unless he was required to perform some duty at his 
permanent station, would be of questionable validity. 

It is stated that the tenor of decisions rendered by this Office under 
the Joint Travel Regulations is that the voluntary return of members 
to their permanent station is not travel on public business and is not 
directed by competent orders. It is contended, however, that mem- 
bers frequently maintain commercial lodgings at personal expense at 
their temporary stations during periods when they return to per- 
manent stations or places of abode, particularly when such returns 
are merely over weekends or holidays, and that in many cases fixed 
charges for meals and lodging continue whether the member is there 
or not. Also, it is stated that prior to the Joint Travel Regulations, 
when mileage often was the authorized form of reimbursement. for 
temporary duty travel, the necessity for denying payments for volun- 
tary returns to the permanent station could be readily understood. 
Now, however, since per diem plus transportation or reimbursement 
therefor is the standard form of reimbursement for travel of this 
type, it is suggested that there would appear no reason why members 
of the uniformed services may not. be paid travel expenses for volun- 
tary returns not to exceed the amount which would have accrued had 
they remained at the temporary duty point. It is suggested, too, that 
there should be no contrast between military and civilian personnel 
in instances where return travel to the permanent station is per- 
formed during periods of temporary duty, whether such travel 
is performed by direction or voluntarily. 

Section 303(a) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253, provides, in pertinent part, that under regulations 
prescribed by the Secretaries concerned, members of the uniformed 
services shall be entitled to trave] and transportation allowances for 
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travel performed under competent orders or when away from their 
designated posts of duty. Since the law authorizes payment of travel 
allowances to members when away from their designated posts of 
duty under orders, and since those allowances may be established or 
adjusted by regulations by the Secretaries concerned, the Joint Travel 
Regulations may be amended to provide that members who volun- 
tarily return from the temporary duty point may be reimbursed for 
the travel not to exceed the per diem which would have accrued had 
they remained at the temporary duty point. See 27 Comp. Gen. 50. 

With reference to our decision of June 3, 1957, B-131414, it is to be 
noted that no conclusion was reached as to the merits of the case 
because of the vague manner in which the orders there involved were 
drafted. Apparently, the travel directed by the orders was considered 
to be of a local nature in which event it is considered that reimburse- 
ment for travel would be precluded by paragraph 6450 of the Joint 
Travel Regulations. If any mileage is to be paid in such cases, it 
would appear that provision therefor should be made in regulations 
promulgated under section 2(m) of the act of September 1, 1954, 40 
U.S.C. 491(m). 


[ B-140372 J 


Military Personnel—Retired Pay—Qualification For Trans- 
fer to Fleet Marine Corps Reserve—Discharge Subsequent 
to Acceptance of Commission 


An enlisted member of the regular Marine Corps who was not discharged from 
his permanent enlisted status until April 15, 1944, when he had completed over 
20 years of active service, although he had accepted a permanent commission as 
warrant officer on August 11, 1948, and who remained in an officer status until 
resignation from the service on June 20, 1945, may not have his enlisted status 
regarded as continuing beyond the date of acceptance of his permanent com- 
mission as warrant officer, therefore, the member not having completed 20 years 
of active service at the time his permanent enlistment terminated on August 11, 
1943, does not qualify for appointment to the Fleet Marine Corps Reserve and 
transfer to the retired list under the act of July 24, 1956. 

A regular Marine Corps member who resigned as an officer on June 20, 1945, 
after having completed twenty years and one month of active service on April 
15, 1944, when he was discharged from his permanent enlisted status although 
he had accepted a commission as a warrant officer on August 11, 1943, at which 
time he did not have twenty years of active service to qualify for appointment 
to the Fleet Marine Corps Reserve and transfer to the retired list under the act 
of July 24, 1956, may not have the resignation from a commission regarded as 
a discharge under the 1956 act which applies to former members who had an 
enlisted status at the time of discharge prior to August 10, 1946, and who at 
that time had completed 20 years of active service. 


To Captain John A. Rapp, United States Marine Corps, October 29, 
1959: 


By first endorsement dated July 29, 1959, the Commandant of the 
Marine Corps forwarded here your letter of July 20, 1959, with en- 
closures, requesting a decision as to the legality of payment of retired 
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pay to Captain William A. Steimer, 09365, United States Marine 
Corps, retired, and whether such pay is for computation on the basis 
of his grade of captain in accordance with our decision of April 2, 1957, 
B-130465. The request has been assigned Submission No. DO-MC- 
440 by the Department of Defense Military Pay and Allowance 
Committee. 

In the above-mentioned decision of April 2, 1957, there was con- 
sidered the question as to the proper rate of pay on which to base 
the computation of retired pay in the case of Master Sergeant Leonard 
C. Price, United States Marine Corps, retired, under the provisions of 
the act of July 24, 1956 (Public Law 771), 70 Stat. 626, 34 U.S.C. 
854e-1, 2, and 10 U.S.C. 6330 note, which reads as follows: 


That upon application by any former member of the Navy or Marine Corps— 

(1) who was discharged prior to August 10, 1946, under honorable conditions, 
and 

(2) who, at the time of his discharge, had at least twenty years’ active 
Federal service, 
the secretary of the Navy shall appoint such former member in the Fleet Reserve 
or Fleet Marine Corps Reserve, as may be appropriate, in the rank held by him 
at the time of such discharge. 

Sec. 2. Each person appointed to the Fleet Reserve or Fleet Marine Corps 
Reserve under the first section of this Act shall be transferred to the appropriate 
retired list (1) on the first day of the first calendar month beginning after such 
appointment, if his last discharge occurred ten or more years prior to the date of 
such appointment, and (2) in the case of individuals appointed under such 
section before the expiration of ten years from their last discharge, on the first 
day of the first calendar month, beginning after the expiration of ten years from 
the date of such discharge. 

Sec. 3. Each former member transferred to a retired list under clauses (1) 
and (2) of section 2 shall receive retired pay at the annnual rate of 2% per 
centum of the annual base and longevity pay he was receiving at the time of his 
last discharge, multiplied by the number of his years of active Federal Service at 
such time (not to exceed thirty), and adjusted to reflect the percentage increases 
made since such discharge in the retired pay of persons retired from the Armed 
Forces prior to October 12, 1949. 

Sec. 4. For the purposes of this Act, all active service in the Army of the 
United States, the Navy, the Marine Corps, the Coast Guard, or any component 
thereof, shall be deemed to be active Federal service. 

Sec. 5. No pay shall accrue to the benefit of any person appointed under the 
provisions of this Act prior to the date such person is actually appointed under 
the provisions of this Act and in no event prior to the first day of the first 
month following enactment of this Act. 


After consideration of the legislative history of the act of July 24, 
1956, in conjunction with that act, we concluded in the decision of 
April 2, 1957, that under the terms of section 3, 34 U.S.C. 854c-3, the 
computation of the retired pay in the case of Master Sergeant Price is 
required to be based on the rate of the annual base and longevity pay 
he was receiving on March 28, 1945, the date of his last discharge. 
That rate of pay times 214 per centum multiplied by the number of 
years of his active Federal service as of that date, not to exceed thirty, 
plus all adjustments to reflect the percentage increases made in the 
rate of pay of persons retired prior to October 12, 1949, gives the 
proper amount of retired pay due him, 
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Your submission sets forth the material facts in the instant case 
as follows: 


(a) While serving under a temporary appointment in the grade of first lieu- 
tenant with an underlying permanent enlisted status in the U.S. Marine Corps, 
William A. Steimer accepted a permanent appointment as a pay clerk (warrant 
officer) on 11 August 1948 in the U.S. Marine Corps. The temporary appoint- 
ment was made under the act of July 24, 1941 (55 Stat. 603), and the permanent 
appointment under the act of June 10, 1926 (44 Stat. 725). 

(b) No formal discharge from his enlisted status was effected at the time he 
accepted the permanent appointment as a pay clerk. By letter of 20 March 1944 
the Commandant of the Marine Corps directed Steimer’s commanding officer to 
discharge him honorably as of the date prior to his acceptance of the permanent 
appointment as a pay clerk. He was so “discharged” on 15 April 1944. 

(c) On 1 August 1944 he was temporarily appointed to the grade of captain 
in the U.S. Marine Corps under the act of July 24, 1941 (55 Stat. 603). 

(d) He tendered his resignation as an officer on 7 April 1945. His resignation 
under honorable conditions was accepted by the Acting Secretary of the Navy on 
29 May 1945 and became effective on 20 June 1945. 

(e) On 10 August 1943 Steimer had not completed 20 years of active Federal 
service. On 15 April 1944 he had completed 20 years and 1 month of active 
Federal service. On 20 June 1945 he had completed 21 years, 3 months, and 5 
days of active Federal service. All of his service was performed as a member of 
the Regular Marine Corps. 

(f) On 10 October 1958 he applied for appointment to the Fleet Marine Corps 
Reserve and retirement under the act of July 24, 1956, Public Law 771—84th 
Congress (70 Stat. 626). On 23 December 1958 the Assistant Secretary of the 
Navy appointed him to the Fleet Marine Corps Reserve in the grade of master 
sergeant as of 30 November 1958, and effective 1 December 1958 placed him on 
the retired list of enlisted men of the U.S. Marine Corps, both actions having 
been taken under the cited 1956 act. 

(g) On 5 March 1959 he was advanced on the retired list to the grade of 
eaptain effective 1 December 1958 under 10 U.S.C. 6151, the highest grade in 
which he served satisfactorily as determined by the Secretary of the Navy. 


It also appears from the enclosures that Steimer commenced service as 
an enlisted man in the Marine Corps on March 7, 1924. Your Office 
also advised us informally that the enlisted man was appointed war- 
rant officer (pay clerk), temporary, on March 2, 1942; appointed sec- 
ond lieutenant, temporary, on July 7, 1942, and appointed first 
lieutenant, temporary, on March 1, 1943. 

Acompanying your submission is an opinion dated October 6, 1958, 
from the Head, Legal Branch, to the Head, Separation and Retirement 
Branch, concerning the appointment of Captain Steimer to the Fleet 
Marine Corps Reserve under the provisions of the above-mentioned act 
of July 24, 1956. The opinion reads in pertinent part as follows: 

1. The Fleet Reserve is composed of officers and enlisted men transferred or 
assigned thereto in accordance with the provisions of the Naval Reserve Act of 
1938, 34 U.S.C. 854. The Fleet Marine Corps Reserve was made a part of the 
Marine Corps Reserve and provisions relating to the Fleet Reserve contained in 
the Naval Reserve Act of 1938 applied to the Fleet Marine Corps Reserve, 34 


U.S.C. 853a. However, it does not appear that the transfer or assignment of 
officers to the Fleet Marine Corps Reserve was accomplished. In view of the lack 
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of such transfers or assignments, it is considered that the resignation of Steimer 
may not be regarded as the basis for transfer to the Fleet Marine Corps Reserve. 


* * x * * * « 


3. On the basis of Steimer's discharge from enlisted status on 15 Apr. 1944, he 
is considered to meet the requirements of P.L. 771-84th Congress and to be 
eligible for appointment to the Fleet Marine Corps Reserve. 

+ * * * * + + 


4. * * * Nevertheless, in view of the general nature of P.L. 771 and despite the 
fact that cases such as that of Steimer had not been contemplated at the time of 
passage of the law, it is the opinion of the Legal Branch that Steimer is qualified 
for transfer to the Fleet Marine Corps Reserve on the basis of over 20 years 
active enlisted service from which he was discharged prior to August 10, 1946, 
under honorable conditions. 

You point out that Captain Steimer was appointed to the Fleet 
Marine Corps Reserve on the basis that he was discharged from his 
enlisted status on April 15, 1944, and at that time he had at least 20 
years of active Federal service. You say that since the Secretary of 
the Navy had the power of both appointing Steimer to the permanent 
grade of warrant officer and discharging him from his enlisted status, 
the acceptance of the appointment by Steimer on August 11, 1943, had 
the effect of terminating his enlisted status at that time, and that the 
issuance of the discharge certificate on April 15, 1944, did not have the 
effect of continuing his enlisted status until that date. On that basis, 
you say that Steimer’s appointment to the Fleet Marine Corps Reserve 
appears to have been incorrect, since at the time his enlisted status was 
in fact terminated and he did not have “at least twenty years’ active 
Federal service” as required by the 1956 act. You also state that the 
provisions of 10 U.S.C. 6332—concerning the conclusiveness of trans- 
fers to the Fleet Marine Corps Reserve—would seem to have no appli- 
sation, since Steimer was not a member of the Naval service at the 
time he was appointed to the Fleet Marine Corps Reserve. In conclu- 
sion, you suggest as an alternative that we consider whether the 1956 
act is applicable to an otherwise qualified person who was discharged 
as an officer prior to August 10, 1946, and, if so, whether a resignation 
may be considered a “discharge” for the purposes of that act. 

As pointed out in the above-mentioned decision of April 2, 1957, the 
legislative history of the bill, H.R. 6729, which became Public Law 
771, coupled with other facts presented, clearly shows that the case of 
Master Sergeant Price was the only known case within the purview of 
that bill. The enlisted man had completed 20 years of active Federal 
service, four years of which consisted of service in the Army at a prior 
time, but he had not completed 20 years of active “Naval” service. He 
was prevented from reenlisting because of physical reasons. The 
drafters of the bill recognized that there might be other similar cases 
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and decided to write the bill as general legislation. It is stated on 
page 1 of Senate Report No. 2553, dated July 12, 1956, to accompany 
H.R, 6729, that the purpose of the legislation is to provide authority 
for appointment in the Fleet Reserve or the Fleet Marine Corps 
Reserve and for further transfer to the retired Reserve, with retired 
pay, for former members of the Navy and Marine Corps who were dis- 
charged prior to August 10, 1946, under honorable conditions, and who 
at the time of discharge had completed 20 years of active Federal 
service. It is also stated that the effect of the bill would be to permit 
such persons discharged prior to the 1946 date to count active service in 
the Army for the purposes of transfer to the Fleet Reserve and retire- 
ment under the 20-year Navy statute. Since August 10, 1946, enlisted 
members of the Navy and Marine Corps have been able to credit their 
active duty performed in other services towards the computation of 
time required for transfer to the Fleet Reserve and later entitlement to 
retired pay. 

Under the provisions of section 1 of the act of July 24, 1956, 70 
Stat. 626, the Secretary of the Navy is authorized to “appoint,” upon 
application by any former member of the Navy or Marine Corps, 
such former member in the Fleet Reserve or the Fleet Marine Corps 
Reserve who (1) was “discharged” prior to August 10, 1946, under 
honorable conditions, and (2) at the time of his “discharge” had at 
least 20 years’ active Federal service. It was not until August 10, 
1946, that enlisted members of the Navy and Marine Corps could 
count active service in the Army as constituting active Federal serv- 
ice for transfer purposes to the Fleet Reserve or the Fleet Marine 
Corps Reserve. See section 2 of the act of August 10, 1946, 60 Stat. 
993, which amended section 204 of the Naval Reserve Act of 1938, 52 
Stat. 1179. Generally, while officer service is creditable for transfer 
purposes to the Fleet Reserve or the Fleet Marine Corps Reserve, it 
seems that a prerequisite of such transfer is that the member have 
an enlisted status at the time of transfer (see section 204 of the Naval 
Reserve Act of 1938, and section 2 of the act of August 10, 1946), 
10 U.S.C. 6331. While the term “former member” of the Navy or 
the Marine Corps, as used in the act of July 24, 1956, could be lit- 
erally construed to include either officer or enlisted man, since section 
204 of the Naval Reserve Act of 1938 relates solely te enlisted men, 
it seems to us that the use of the term “discharge” throughout the act, 
coupled with its legislative history, contemplates that the former 
member have an enlisted status “at the time of his discharge” and 
that he have at that time “at least twenty years’ active Federal serv- 
ice.” It does not appear that the Congress intended that the 1956 
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act should go any further than to authorize for former members of 
the Navy and Marine Corps discharged prior to August 10, 1946, 
what the 1946 act authorized after that date. It is our view 
that a resignation of a commission by an officer is not a “discharge,” 
within the meaning of the 1956 act for the purposes of appointing 
such a member to the Fleet Reserve or the Fleet Marine Corps 
Reserve. 

It appears from the information furnished that while Steimer was 
serving as a temporary first lieutenant, during which time he also 
held a permanent enlisted status as master sergeant, he accepted a 
permanent appointment as a warrant officer (pay clerk) on August 
11, 1948. On that date, it is reported that he had not completed 20 
years’ active Federal service. While he was not officially discharged 
from his enlisted status until April 15, 1944—at which time he would 
have completed 20 years and 1 month active Federal service—we 
know of no authority which would have the effect of continuing his 
enlisted status beyond the date of his acceptance of his permanent 
appointment as warrant officer. In 25 Comp. Gen. 241, cited by 
you, there was considered the provision of section 4 of the Naval 
Reserve Act of 1938, 52 Stat. 1176, 34 U.S.C. 853b, “providing * * * 
That no officer or man of the Naval Reserve shall be a member of 
any other naval or military organization except the Naval Militia.” 
That provision has no application here, since the present case deals 
with the holding of two permanent statuses. in the Regular Marine 
Corps. In that connection, see Compilation of Court-Martial Orders, 
1916-1937, Volume 1, at page 1038, holding that: 

In the opinion of the Navy Department whenever an enlisted man of the 

Regular Navy receives a permanent appointment as a commissioned officer in 
the Regular Navy, said permanent appointment operates to discharge him from 
his enlisted status under honorable conditions. In this connection attention is 
invited to a decision of the Comptroller of the Treasury, June 24, 1903, Supplies 
and Accounts memorandum (vol. I, pp. 222, 224), in which it was held that 
military service is divided into two distinct branches, the commissioned officers 
and enlisted men, and service in the one is incompatible with service in the 
other (File: MM/P14-5/P19-1 (260806) J, August 24, 1926). 
It was also held in 6 Dig. Ops., Warrant and Flight Officers, section 
15.1, at page 562, that unless authorized by statute to continue, a 
Regular Army warrant officer’s status as a warrant officer is vacated 
upon his acceptance of a Regular Army commission. 

In view of the foregoing, we are of the opinion that Steimer’s 
permanent enlisted status terminated on August 11, 1943. Since at 
that time he had not completed 20 years of active Federal service 
and since thereafter he had no enlisted status, it is our view that 
Captain Steimer’s case does not fall within the purview of the act 
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of July 24, 1956, for the purposes of appointing him to the Fleet 
Marine Corps Reserve and subsequent transfer to the retired list. 
The matter is too doubtful for us to approve retired pay in Captain 
Steimer’s case. 

Accordingly, the proposed payment is not authorized and the pa- 
pers submitted with your letter will be retained here. 


[ B-140578 J 


Contracts—Construction—Leases—Rent Based on Pig Iron 
Produciion 


Under a lease agreement covering Government-owned steel producing facilities 
which provides that the rent will be based on the lessee’s pig iron production, 
to construe the term “pig iron’ when used with the word “production” as in- 
eluding pig iron scrap and graphite—a waste material—would be contrary to 
the intent of the lessee and the generally understood and accepted defiinition 
used in the iron and steel industry which defines the term pig iron as including 
only the usable product of the blast furnance; therefore, in accord with the 
contract interpretation rule that, where the meaning or intent of a contract 
is not clearly expressed the contract must be construed to conform to the intent 
and custom and usage, not otherwise inconsistent with the contract, the items 
of pig iron scrap and graphite are not for inclusion in determination of rent. 


To the Administrator, General Services Administration, October 29, 


1959: 


Reference is made to your letter of August 20, 1959, requesting our 
decision as to whether, under the terms of a lease agreement covering 
certain Government-owned steel producing facilities to the Repub- 
lic Steel Corporation, items of pig iron scrap and graphite not in- 
cluded by the lessee should be considered in determining the lessee’s 
pig iron production for the purpose of arriving at the amount of 
rent due the Government. If these items are included, an adminis- 
trative Audit Report No. G-126, enclosed with your letter, indicates 
that the lessee owes additional rental of $144,477.99 on pig iron scrap, 
and $29,567.19 on graphite, for the period from April 1, 1946, through 
March 31, 1958. The lessee maintains, however, that the lease does 
not require payment on the gross production but permits the deduc- 
tions which it has used in its rental computations. 

The lease agreement, No. WS-15-S-1015, was drafted by the Gov- 
ernment and is dated May 4, 1948. It covers a blast furnace with 
auxiliary facilities including a sinter plant located at Youngstown, 
Ohio, and an additional sinter plant located at Warren, Ohio, which 
are leased collectively as the “Plant” for the period of 10 years be- 
ginning April 1, 1946, and ending March 31, 1956, subject to an option 
in the lessee to purchase and the right to extend the lease for addi- 
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tional 5-year periods not to exceed an aggregate term of 25 years. The 
lease has been extended for an additional period of 5 years ending 
March 31, 1961. 

Rental is provided for under article TWO of the lease, in pertinent 
part, as follows: 

TWO: In consideration of the covenants herein contained and as rental 
for the use of the respective parts or portions of the Plant, Lessee agrees to pay 
to Lessor the following: 

(a) For the use of the Facilities, sixteen and one-half cents ($.165 with re- 
spect to each net ton of pig iron produced by Lessee in Lessee’s existing Youngs- 
town, Ohio blast furnaces (including the Furnace leased hereunder), it being 
understood that the payment of this rental shall entitle the Lessee to use all 
the Facilities (which right to use is hereby granted), whether or not pig iron 
is produced in the Furnace ; and 

(b) For the use of the Furnace, seventy-four and one-half cents ($.745) with 
respect to each net ton of pig iron produced in the Furnace; * * * 

Also, under article EIGHT, the lessee agreed “* * * to keep proper 
books and records relating to the volume of production upon which 
rental hereunder is based and to permit Lessor or its designated repre- 
sentatives to audit statements upon which rental payments are made 
as reflected in the books and records referred to above.” 

As you have indicated in your letter, in an integrated steel-making 
plant crude iron ore is reduced to a molten state in the blast furnaces, 
in which condition it is referred to, in general, as molten pig iron. 
From the blast furnaces the molten pig iron flows into refractory- 
lined tanks mounted on wheels, or ladle-cars. It may then be trans- 
ferred and poured directly into open hearth steel-making furnaces or 
mixers and converted into steel. Graphite and other impurities, in- 
cluding slag, gather in the molten metal which ordinarily are removed 
as the iron is tapped or poured. The slag may be dumped and wasted 
or converted into concrete aggregate and other uses. Sinter is a lumpy 
material prepared from the flue dust which is agglomerated by heating 
to a high temperature and contains valuable amounts of combined 
iron. Molten iron which cannot be converted promptly into steel is 
cast into pigs. This generally is done by the use of a pig casting ma- 
chine, an endless chain of molds into which the molten iron is poured, 
cooled, and removed in the form of bars ready for storage or shipment. 
Spillage from the pig casting machine, or scrap, usually is fed back 
into the furnaces. See “Iron and Steel,” Encyclopaedia Brittanica 
(1952), Vol 12, pp. 652-655. Cf. Yazoo v. Marx (Court of Appeals 
of Louisiana, June 8, 1931), 135 So. 64, and the authorities cited. 

During the course of administrative audit examinations apparently 
beginning in 1956, it was disclosed that the lessee in reporting its pig 
iron production (1) had not included the scrap resulting from spillage 
at. the pig casting machine, and (2) lad deducted the estimated 
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weight of graphite skimmed off the top of the molten pig iron pro- 
duced. With respect to (1), the auditors expressed the view that the 
lessee should be required to pay rent on all the pig iron that came out 


of the blast furnaces on the basis that pig iron used to make steel, pig 
iron cast into pigs, and pig iron scrap were all essentially the same 
metal in different forms; that the pig iron scrap was within the gen- 
eral definition of “pig iron,” that is, “crude iron produced in a blast 
furnace.” The auditors applied the same reasoning to item (2), ex- 
pressing the view that graphite was a part of the molten pig iron 
produced and therefore any deduction therefor should not be allowed, 


and recommended that additional rental on account of the two items 
be charged the lessee. 


The matter concerning the scrap was referred to the Chief Ap- 
praiser, Public Buildings Service, by the Valuation Engineer who 
concurred with the views of the auditors stating in his memorandum 
of August 21, 1957, however, that there was considerable merit to the 
contention previously advanced in connection with a similar situation 
at a blast furnace operated by Republic at Gadsden, Alabama. The 
contention there, as here, was that pig iron scrap was not production 


of the blast furnace, as the metal was recharged into the furnace and 
became part of the succeeding cast. In-support of his position, the 
Valuation Engineer expressed the opinion “that the question of rental 


payments for this scrap must turn on an interpretation of the lease 


terms, and not on what the private practice may be at this or any other 


blast furnace.” He referred to the difference in the terms of the two 
leases; the Gadsden lease using the phrase “basic or merchant iron 
produced” as distinguished from “pig iron produced” used in the in- 


stant lease. This he regarded as only a technical difference stating 


that “ ‘Pig iron’ is a commonly used general term applied to the iron 
product of an iron blast furnace, and is equally applicable whether the 
iron is in the molten or solid state (pig or other solid forms) or is 
basic or merchant iron.” It was recommended that the determination 
in the Gadsden case be followed. Following consideration and con- 
currence in the auditor’s recommendation by your general counsel’s 
office and further correspondence and discussions with the lessee, a bill 
covering the additional rent claimed on account of the items of scrap 
and graphite was forwarded to the lessee by letter dated February 18, 
1959, demanding payment. 

The lessee has steadfastly maintained that the method used in deter- 
mining its pig iron production for the purpose of the rental computa- 
tion is correct. The position of the lessee was set out in some detail by 
Mr. C. L. Whitaker, Assistant Treasurer, in his letter dated July 31, 
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1956, to the Audit Manager of your Chicago office. It is stated in this 
letter that the tonnages of pig iron production on which the rental 
payments had been based were the tonnages delivered from the blast 


furnaces through the open hearth and bessemer mixers, plus the 


tonnage of iron cast into pigs at the pig machine; that these tonnage 
figures represented Republic’s official figures of pig iron production. 
He expressed the belief this practice would be found to be uniform 
throughout the industry: Mr. Whitaker explained in his letter that 
the daily weight of iron delivered to the mixers is estimated, based 


upon the number of open top ladles cast during the period and verified 


by taking the weights of iron delivered to the furnaces plus the iron 
skulls (pure iron) accumulated in the ladles transferring molten iron 
from the mixer to the open hearth furnaces; that the pig machine 


production is weighed as the pigs are produced; that pig machine 


scrap, runner scrap, and scrap from the ladles delivering iron from the 
blast furnace to the mixers, are not included in the production figures 
and are not a part of Republic’s official iron production, nor are 
they so considered in the industry. Mr. Whitaker also referred to 


the fact this same question had been raised in connection with Repub- 


lic’s rental of a blast furnace at Gadsden, Alabama, stating it was 
explained at that time that the scrap was recharged in the blast 
furnace [Italics supplied] but that further contention was not made 


on account of the small amount involved, whereas the figures here in- 


volved are considerably greater and the production of all its blast 


furnaces in Youngstown is involved. Mr. Whitaker urged in this 
letter that Republic’s interpretation of the agreement was in full 
compliance with the contract as written and in accordance with the 


interpretation of the term “pig iron production” by the industry. 


In response to the administration’s demand letter of February 18, 
1959, Mr. W. W. Hancock, the lessee’s vice president, reiterated the 
lessee’s contention that the charge was not in order, stating that the 
“so-called ‘Pig Iron Scrap’ and ‘Graphite’ are not technically or 
actually pig iron produced and were not at any time contemplated as 
a basis for rental,” Mr. Hancock also stated that the “ ‘Pig Iron Scrap’ 
is contaminated iron and the ‘Graphite’-—sometimes called ‘Kish’—is 
in itself a contamination.” He enclosed with his letter a specimen of 
report for statistical purposes to the American Iron & Steel Insti- 
tute—in this case a copy of report of production of the furnaces in the 
Youngstown District in the year 1958—which figures, it is stated, are 
the same as in the reports to your administration, and do not include 
scrap or graphite. He also enclosed with this letter a copy of “Memo- 
randum to the Real Property Review Board” upon which the lease 
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agreement here involved was based. Mr. Hancock pointed out that 
capacities stated therein are those supplied by Republic; that they 
represent the actual and official reported capacities and do not include 
the items of scrap and graphite; and that these capacities were used in 
determining the formula and rates embodied in the lease agreement. 
A statement of tonnages produced in the Government furnace and in 
the 5 Youngstown furnaces was also enclosed which, it is stated, cor- 
responds with reports rendered under the lease agreement and sup- 
ports the capacity attributed to the Government-owned furnace, It is 
noted in this letter that the average production of the Government- 
owned furnace through 1958,with the exception of two bad years, was 
reasonably close to the estimates. Mr. Hancock stated further that the 
purpose and function of the blast furnace is to produce merchantable 
and usable pig iron, and in conclusion, that “The arbitrary inclusion 
of other materials, customarily omitted, is no more warranted than 
to include the slag that comes from the same furnace.” 

It is a well-established principle of law that contracts should be 
construed in a manner which will effectuate the intention of the 
parties as gathered from the whole contract, and that greater regard 
should be accorded the intention of the parties than to any particular 
words which they may have used. Thus, a general or a particular 
meaning may be imputed to words and phrases according to the cir- 
cumstances of their use and the objects sought to be accomplished. 
Cf, the authorities reviewed in Cole v. Industrial Fibre Co. (S.C., 
N.C., March 25, 1931), 157 S.E. 857. And where a contract is silent 
on the subject of a prevailing trade custom or usage, the customary 
rights and incidents generally attaching to the contract become im- 
pliedly a part of it unless the custom or usage is expressely excluded. 
Lyons v. United States (May 13, 1895), 30 C. Cls. 352, 360, and the 
authorities cited. In other words, where the meaning and intent 
are not clearly expressed, the contract must be construed to conform 
to the intention of the parties, and custom or usage which is not 
inconsistent with a contract and does not expressly or by necessary 
implication contradict it properly may be considered in ascertaining 
the meaning intended. See Robinson v. United States (Dec. 1871), 
80 U.S. 363; Kresge v. Sears (1st C.C.A. Dec. 18, 1936), 87 F. 2d 135; 
and Ricker and McKay v. United States (Oct. 6, 1953), 126 C. Cls. 
460, where the court stated, at p. 466, that “On the principle that it 
is the intention of the parties which is to prevail, the language of a 
contract is to be given effect according to its trade meaning not- 
withstanding that its meaning on a casual reading may be unambig- 
uous.” That ambiguous language generally is to be construed more 
strongly against the party who drafted it is so universally recognized 
that citation to authorities seems unnecessary. 
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The lease agreement provided under article TWO quoted above 
that the rental was to be based on the “pig iron produced” by the 
blast furnaces. The information and data furnished by the lessee 
reasonably establishes an intention, certainly on its part, that the 
rental base so stipulated had reference to the “pig iron production” 
of the furnaces as generally understood and accepted in the iron and 
steel industry. The trade meaning of this phrase is almost univer- 
sally recognized. As evidenced by the responses to your inquiries 
received from the American Iron and Steel Institute and the Busi- 
ness and Defense Services Administration, Department of Commerce, 
it seems amply clear that in the steel industry “pig iron” is consid- 
ered to be the usable product of the blast furnace and does not include 
scrap and waste as pig iron production. The administrative con- 
tention that the phrase “pig iron” as used in the lease should be 
given the meaning accorded it by iron masters and others in describ- 
ing the steel-making process is in conflict with the trade meaning of 
this phrase when used with reference to production and may not be 
sustained under the applicable principles stated above since, in the 
absence of convincing evidence of a contrary intention, it is the 
commercial understanding which must prevail. Cf. Worthington v. 
Abbott (Jan. 30, 1888), 124 U.S. 434. Furthermore, the record amply 
supports the view that, since the scrap in question was recharged in 
the blast furnaces during the steel-making process, it was actually 
accounted for in the lessee’s official pig iron production accounting 
records and reports; and also, that while graphite is a product of 
the steel-making process, it is not a usable or merchantable product 
and, therefore, logically should not be included in determining the 
pig iron production of the blast furnaces. 

We are of the opinion, from a careful consideration of the entire 
matter, that the items of scrap and graphite in question reasonably 
may not be regarded as a proper charge against the lessee within the 
intent and purpose of the terms of the lease agreement, and that no 
further objection should be interposed to the exclusion of these two 


items in determining the rental due. 


[ B-140710 J 


Military Personnel—Transportation—Dependents—Par- 
ents—KResidence in Officer’s Household 


A dependent parent of an Army officer who did not accompany the officer to his 
overseas station but, upon his subsequent transfer to a duty station in the United 
States, traveled to the new duty station may not be regarded as a member of the 
officer’s household actually residing at or in the vicinity of the overseas station 
to entitle the officer to reimbursement for the dependent’s travel and in the 
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absence of specific authorization for the dependent parent’s travel from a place 
other than the old station to the new station as required under paragraph 7000 
of the Joint Travel Regulations, no reimbursement may be made. 


To Major Clayton D. Black, United States Army, October 29, 1959: 


Reference is made to your undated letter received here on August 
26, 1959, requesting review of our settlement dated August 3, 1959, 
which disallowed your claim for reimbursement for travel of your 
dependent mother from Rutherford, New Jersey, to San Bruno, Cal- 
ifornia, incident to your orders dated August 5, 1958. 

By those orders you were transferred from your duty station over- 
seas to duty at Headquarters, Sixth United States Army, Presidio of 
San Francisco, California. Your mother was residing in Rutherford, 
New Jersey, when the orders of August 5, 1958, were issued. You say 
that prior to your assignment overseas, your duty station was at Fort 
Slocum, New York; that, because of her age, your mother did not 
accompany you on your overseas assignment but resided in a home 
which you owned in Rutherford, New Jersey, and that in effect you 
maintained two households while overseas. You further say that after 
your arrival at New York from overseas your households were con- 
solidated and subsequently your mother accompanied you to your new 
duty station. Your claim for her travel from Rutherford to San 
Bruno, California, was disallowed by settlement dated August 3, 1959, 
for the reason that she did not actually reside in your household on 
the effective date of the orders. 

Section 303(c) of the Career Compensation Act of 1949, 37 U.S.C. 
253, provides that under such conditions and limitations and for such 
ranks, grades, or ratings and to and from such locations as may be 
prescribed by the Secretaries concerned, members of the uniformed 
services when ordered to make a change of permanent station shall 
be entitled to transportation for dependents or to reimbursement in 
lieu thereof. Regulations promulgated under those provisions are 
contained in the Joint Travel Regulations. Paragraph 7000 of those 
regulations provides that members of the uniformed services are 
entitled to transportation of dependents at Government expense upon 
a permanent change of station for travel performed from the old 
station to the new permanent station or between points otherwise 
nuthorized in the regulations except— 

12. For any travel performed by a dependent parent or parents who do not 
actually reside in the household of said member unless otherwise authorized by 
the Secretary concerned or his designated representative; * * * 

Unless travel of a dependent parent from some place other than the 
member’s old duty station is authorized by proper authority, the 
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above-quoted regulation does not appear to contemplate the furnish- 
ing of transportation for an otherwise eligible dependent parent 
unless it appears such parent actually resided in the household of the 
member at or in the vicinity of his old duty station. Compare 29 
Comp. Gen. 280. While it appears that your mother was your depend- 
ent while you were overseas, since she was not a member of your 
household there and since there is no evidence that her travel from 
Rutherford, New Jersey, to your new duty station was specifically 
authorized by the Secretary or his representative as provided for in 
the regulations, we have no legal basis to allow your claim for reim- 
bursement of such travel. Compare 30 Comp. Gen. 397. 

Accordingly, the settlement of August 3, 1959, was correct and is 
sustained. 


[ B-140748 J 


Civilian Personnel—Overseas Employees—Home Leave 
Travel—Residence Determination 

An overseas employee who designated the same place (Kansas City, Missouri) as 
his United States residence at the time of transfer overseas and at the time of 
executing the reemployment agreement but who, after completion of home leave 
travel when he visited Kansas City and Nashville, Tennessee, requested an 
amended travel order to show Nashville as his actual residence has not estab- 
lished that an error in residence designation was made but rather the evidence 
establishes that the employee’s actual place of residence at time of transfer 
was Kansas City; therefore, payment of round-trip home leave travel at Gov- 


ernment expense to other than the employee’s residence in Kansas City may 
not be made. 


To N. M. Troutwine, Federal Aviation Agency, October 29, 1959: 


Your letter of August 26, 1959, forwarded here September 11 by 
the Audit Branch, Federal Aviation Agency, requests our decision 
whether the enclosed travel voucher for $78.42 may be certified for 
payment to Mr. Paul N. Flanary, who reclaims that amount, in the 
circumstances described in your letter, as outlined below. 

The basic question to be determined concerns Mr. Flanary’s “actual 
place of residence” in the United States within the purview of the 
act of August 31, 1954, Public Law 737, 68 Stat. 1008. That statute 
amended section 7 of the Administrative Expenses Act of 1946, 5 
U.S.C. 73b-3, in pertinent part, to authorize at Government expense 
the round-trip travel of employees and transportation of their imme- 
diate families from their overseas posts of duty to their “places of 
actual residence at time of appointment or transfer to such overseas 
posts of duty,” for the purpose of taking leave prior to their serving 
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another tour of duty overseas under a new written agreement entered 
into before departing from the overseas post for such leave purpose. 

You say that in his agreement of April 9, 1957, when Mr. Flanary 
was transferred from Kansas City, Missouri, to Honolulu, Hawaii, 
he designated Kansas City, Missouri, as his actual place of residence. 
On February 2, 1959, in submitting his request for “home leave” 
travel, he certified that “at the time of my transfer to this overseas 
post, my actual place of residence in the continental United States 
was Kansas City, Missouri.” Hence, the renewal agreement signed 
by Mr. Flanary on February 4, 1959, stated his actual residence was 
Kansas City. Therefore, on February 9, 1959, the Regional Person- 
nel Office—to whom, you say, such authority is delegated—approved 
Kansas City as his actual residence for the reemployment leave travel 
purposes. That approval you say was based upon Mr. Flanary’s 
certification of February 2, 1959, and other information in the per- 
sonnel file showing he had lived in Kansas City more than ten years 
just prior to his transfer to Honolulu. Travel Order No. 69-493 
dated February 19, 1959, was issued accordingly, authorizing travel 
from Honolulu to Kansas City and return. 

Mr. Flanary and his wife performed the authorized round trip 
by commercial airline to and from Kansas City, during the period 
May 16 to June 14, 1959. During that period, however, after four 
days of the “home leave” in Kansas City, they traveled by rail at 
personal expense to Nashville, Tennessee, for four days of the leave, 
returning by rail to Kansas City for ten days of the leave (from 2: 30 
p-m., June 3 to 3:45 p.m., June 10). They proceeded on their return 
trip via Los Angeles—where approximately three and one-half days 
of the leave was taken en route (June 11 to noon June 14)—arriving 
in Honolulu 5: 45 p.m. local time June 14. 

However, Mr. Flanary has requested that Nashville—in lieu of 
Kansas City—be approved as his “actual residence” for the leave 
travel period. The reasons he states essentially are contained in 
his memorandum of July 6, 1959, as follows: 

Recently, I have reviewed Regional Order HO-90-1 and I believe I should 
have had our transportation paid to Nashville, Tenn., since that is my home on 
the mainland. I was born there, my mother and five sisters live there, the 
family burial plot is there, I lived there until I went to work for the government 
in 1934 and intend to live there when I retire from government service. 

During my recent P.L. 737 leave we did travel by rail from Kansas City to 
Nashville and return for the purpose of visting my relatives there. 

It is therefore requested that Travel Order 69-493 dated 2-19-59 be amended 
to authorize travel from Honolulu, Hawaii to Nashville, Tenn. and return and 


that I be reimbursed accordingly. ‘The rail and pullman tickets for this 
additional travel are attached. 
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A copy of Regional Order HO-90-1, cited by Mr. Flanary, did not 
accompany your submission, and, therefore, we are not passing speci- 
fically upon the validity under the statute of the contents thereof. 
We note, however, by memorandum dated July 13, 1959, code HO-90, 
the Regional Personnel Officer advised Mr. Flanary as follows: 

We are in agreement with the statements in your memorandum dated July 6, 
1959 that Nashville, Tennessee, was your actual place of residence at the time 
you accepted overseas employment, and thus is the location to which you are 
entitled travel benefits under Public Law 737. 

You should submit a new CD-70 Employment Agreement, showing Nashville 
to be your actual place of residence. We are forwarding your travel voucher 
to the Chief, Audit Branch, HO-80, with a copy of this memorandum. 

The provisions of subsection 7(a) of the act, as amended, 5 U.S.C. 
73b-3(a), provide that for home leave the place of actual residence 
or “at the time of appointment or transfer to such overseas posts of 
duty” is controlling. Section 27(b) of the Bureau of the Budget 
regulations (Circular No, A-4), containing the same requirement, 
provides that if leave is taken at another location within the country, 
territory, or possession in which such place of actual residence is 
located, the travel and transportation expenses allowable shall not 
exceed those allowed over a usually traveled route between the over- 
seas post and such place of actual residence and return to the same 
or some other overseas post of duty. In that regard we have held 
that, under the language of the statute, the location of the place of 
actual residence for both separation and home leave travel—as estab- 
lished “at the time” of appointment or transfer—is not affected by 
changes in the employee’s intentions subsequent to the “time” of such 
appointment or transfer. B-136029, June 24, 1958, 37 Comp. Gen. 
846. See, generally, 35 Comp. Gen. 101, 103, regarding “places of 
actual residence”; also see 35 id. 244; compare 37 Comp. Gen. 113, 
115 (question 3). The cited law and regulations do not preclude 
correction of errors in the overseas assignment or transfer records, 
when it is later shown clearly that, in fact, the place of actual resi- 
dence was other than the place named in the agreement and related 
papers. A clear showing of such an error does not appear to have 
been made in this case. In fact, the record before us reasonably may 
be viewed as establishing that the actual place of residence at the 
time of the transfer to Hawaii was Kansas City. 

Therefore, the voucher which, with its attachments, is returned 
herewith lawfully may not be certified for payment upon the present 
record. 
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[ B-140850 J 


Appropriations—Conditional Contracts Subject to Subse- 
quent Appropriation—Virgin Islands 


Although the Government may not be obligated by contract or purchase, unless 
otherwise authorized by law, until an appropriation act providing funds with 
which to make payment has been enacted, a conditional contract which specifi- 
cally provides that the Government’s liability is contingent upon the future 
availability of appropriations may be entered into prior to the enactment of an 
appropriation act; however, such contract would become operative only if and 
when the appropriation is made and should provide that no legal liability on the 
part of the Government for any payment shall arise until the appropriation has 
been made. 

Under authority granted to the Virgin Islands Corporation to construct salt 
water distillation facilities in St. Thomas, by the act of September 2, 1958, 48 
U.S.C. 1407¢c(0), which requires that the principal contract for construction be 
submitted to the House and Senate Committees on Interior and Insular Affairs 
for a period of 45 days prior to execution, and in the absence of appropriations 
for such construction, a proposal to advertise for bids, to evaluate the bids, and 
to prepare a conditional contract subject to approval of the respective Congres- 
sional Committees and contingent upon the future appropriation by the Congress 
of sufficient funds to make payment under the contract would comply with the 
law and protect the interests of the Government, provided that a provision is 
included to the effect that no legal liability on the part of the Government for 
payment of any money shall arise until the appropriation has been made. 
Under the act of September 2, 1958, 48 U.S.C. 1407c(0), which authorizes con- 
struction of salt water distillation facilities in St. Thomas, Virgin Islands, but 
requires the principal contract for construction to be submitted to the House and 
Senate Committees on Interior and Insular Affairs, a conditional contract for 
the purchase of the salt water distillation unit—as distinguished from a con- 
tract for power equipment or for installation—may be regarded as the principal 
contract. 


To the Secretary of the Interior, October 29, 1959: 


Reference is made to letter of September 22, 1959, with enclosures, 
from the Administrative Assistant Secretary of the Interior, request- 
ing our decision on several questions which have arisen in connection 
with the authority granted to the Virgin Islands Corporation in Pub- 
lic Law 85-913, approved September 2, 1958, 72 Stat. 1759, 48 U.S.C. 
1407c, to construct salt water distillation facilities in St. Thomas, Vir- 
gin Islands. 

The act of September 2, 1958, in amending the Virgin Islands Cor- 
poration Act, 63 Stat. 350, 48 U.S.C. 1407c¢ (0), (p), provides in sec- 
tion 3 thereof as follows: 


Sec. 3. Section 4 of said Act [63 Stat. 354] is hereby amended by adding at the 
end thereof the following new subsections (0) and (p): 

“(o) To construct, operate, and maintain salt water distillation facilities in 
Saint Thomas, Virgin Islands. Such facilities shall be used to supply water for 
sale to the government of the Virgin Islands and to persons purchasing directly 
from the Corporation: Provided, That the principal contract for the construction 
of such facilities shall not be executed by the Corporation— 
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“(i) until the government of the Virgin Islands has contracted to purchase a 
minimum quantity of water at a price established by the Corporation, and the 
price established by the Corporation for sale of water shall be calculated to 
cover, as a minimum, all costs of construction, operation, and maintenance of 
such water distillation facilities, including but not limited to depreciation and 
payment of interest on the Corporation’s indebtedness in connection with such 
facilities ; 

“(ii) until the Secretary of the Interior has concluded that such facilities 
will most economically and expeditiously provide an adequate supplemental 
supply of potable water for St. Thomas; and 

“(iii) if the Secretary so concludes, until the expiration of forty-five calendar 
days (exclusive of days on which the House of Representatives or the Senate 
is not in session because of an adjournment of more than three days to a day 
certain) from the date on which such construction contract has been submitted 
to the Committees on Interior and Insular Affairs of the House of Representa- 
tives and the Senate. With such contract, there shall also be submitted to such 
committees an explanatory statement of the Secretary’s conclusion pursuant to 
(ii) hereof, together with the reasons therefor and supplemental data concerning 
alternative sources of water which have been investigated. 


* > + * = * * 

“(p) To borrow from the Treasury of the United States, within such amounts 
as may be approved in appropriation Acts, for the sole purpose of constructing, 
operating, and maintaining the facilities authorized in subsection (0) of this 
section, sums of money not to exceed a total of $2,000,000.” * * * 

Thus, as pointed out, the statute places several restrictions upon the 
execution of the contract for construction of the salt water distillation 
facilities. First, the Government of the Virgin Islands must enter 
into a suitable contract with the Corporation to purchase a minimum 
quantity of water at a price established by the Corporation in accord- 
ance with the terms of the act. Secondly, the Secretary of the Interior 
must conclude that such facilities will most economically and ex- 
peditiously provide an adequate supplemental supply of potable water 
for St. Thomas. And thirdly, that copies of the principal contract 
for construction of the facilities must be submitted to and rest with 
the House and Senate Committees on Interior and Insular Affairs 
for a period of 45 calendar days prior to its execution. 

It is further stated that while the statute also designates the source 
of funds for use by the Corporation to construct the facilities, namely, 
borrowings from the Treasury of the United States, as may be ap- 
proved in appropriation acts, not in excess of $2,000,000, the Corpora- 
tion has been authorized.to borrow only $125,000 of that sum. ‘The 
Corporation, it is said, cannot build the project in the absence of addi- 
tional authorized borrowings from the Treasury. 

The Administrative Assistant Secretary states that the first and 
second mentioned contract conditions have been met or partially met 
to the greatest extent possible at the present time. To meet the re- 
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quirements of the third condition it is proposed to advertise for bids, 
to evaluate them, and to prepare and execute a proposed contract, 
copies of which will be furnished to the pertinent congressional com- 
mittees at the outset of the second session of the 86th Congress. Also, 
it is intended to incorporate in the invitation for bids the contract 
specifications, and in the proposed contract the following provisions: 


Funds are not presently available for the desired equipment. Any contract 
awarded as a result of this invitation shall be contingent upon and shall not be 
effective until the enactment of legislation by the Congress making a specific 
appropriation for salt water distillation facilities in St. Thomas, Virgin Islands. 

Public Law 85-913, which authorizes the construction, operation, and main- 
tenance of salt water distillation facilities in St. Thomas, provides that the con- 
tract for the construction of the facilities shall not be executed “until the 
expiration of forty-five calendar days (exclusive of days on which the House 
of Representatives or the Senate is not in session because of an adjournment 
or more than three days to a day certain) from the date on which such construc- 
tion contract has been submitted to the Committees on Interior and Insular 
Affairs, of the House of Representatives and the Senate.” Accordingly, no 
contract will be executed as a result of this invitation prior to the expiration 
of such period. 

The first two questions presented for our decision go to (1) the 
propriety of proceeding with the described contracting procedures, 
and (2) the adequacy of the above-quoted provisions, in the absence 
of congressional action authorizing the Corporation to borrow funds 
necessary to cover the cost of the construction contract. 

It is well settled that, unless otherwise authorized by law, the Gov- 
ernment may not be committed by contract or purchase until an appro- 
priation act providing funds with which to make payment therefor 
has been enacted. Sections 3679, 3732, and 3733, Revised Statutes, as 
amended, 31 U.S.C. 665, and 41 U.S.C. 11 an 12, respectively. See 
19 Comp. Gen. 980; 28 id. 553. However, it has been held, in particu- 
lar situations, that a conditional contract may be entered into prior to 
enactment by the Congress of an appropriation therefor—that is a 
contract which specifically provides by its terms that the Government’s 
liability thereunder is contingent upon the future availability of ap- 
propriated moneys with which to make payment for the contract 
purposes. See 21 Comp. Gen. 864. Such a contract, of course, would 
become operative only if and when the appropriation subsequently is 
made. 

The Second Supplemental Appropriation Act, 1959, Public Law 
86-30, approved May 20, 1959, 73 Stat. 33, 45, authorized the Virgin 
Islands Corporation to borrow not to exceed $125,000 from the Treas- 
ury for the engineering and design of the salt water distillation and 
related facilities in St. Thomas, Virgin Islands. In reporting out 
the bill which became this appropriation measure the House and Sen- 
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ate Committees on Appropriations, with references to the project, re- 
jected the estimate of funds requested to construct the facilities, and 
stated that funds for such purposes would be considered after the re- 
quirements of section 3 quoted above have been met. See House 
Report No. 238, page 12, Senate Report No. 207, page 32, 86th 
Congress. 

Thus, compliance with the third condition of section 3 reasonably 
entails the soliciting of bids and awarding of a proposed contract 
to be conditioned upon the approval or disapproval of the House 
and Senate Committees on Interior and Insular Affairs, and also con- 
tingent upon the future authorization by the Congress of sufficient 
funds with which to make payment under the terms of the contract. 
The contracting procedures and contract provisions as proposed in 
the letter would appear to meet this requirement of section 3 and 
the applicable law cited above, and adequately protect the interests 
of the United States. Therefore, no objection to their adoption will 
be interposed by our Office. 

The first two questions are answered accordingly. It is suggested, 
however, that some clarification may be desirable in respect of the 
Government’s liability under the conditional contract by the addition 
of a sentence to the first quoted contract provision to the effect that 
“No legal liability on the part of the Government for the payment of 
any money shall arise unless and until such appropriation shall have 
been provided.” 

So far as concerns the final question, it appearing from the enclo- 
sures received with the letter of September 22, that the Chairmen 
of the House and Senate Committees on Interior and Insular Affairs 
have expressed agreement that submission by the Corporation to the 
committees of a contract covering purchase of the salt water distilla- 
tion unit—as distinguished from a contract for power equipment or 
for installation—may be regarded as the “principal” contract within 
the meaning of that term as used in section 3, you are advised that 
we perceive no reason to object thereto. 


[ B-140166 J 


Contracts—Damages—Delays by Subcontractors—Cause 
Unforeseen by Both Contractor and Subcontractor 


Delays by subcontractors or suppliers of Government contractors to be regarded 
as unforeseeable causes beyond the control and without the fault or negligence 
of the contractor under the standard default provision excusing the prime con- 
tractor from performance must be due to causes which could not have been fore- 
seen by either the contractor or the subcontractor or supplier. See Whitlock v. 
United States, 141 C. Cls. 758. 
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A delay which is caused by a contractor’s inability to obtain materials due to a 
widespread shortage of materials and which may be equated to one of the specific 
events enumerated in the standard default provision in Government contracts as 
excusable causes for delay in performance may be regarded as an excusable 
cause, provided that the shortage could not have been foreseen at the time the 
contract was executed. 


To the Administrator, Veterans Administration, October 30, 1959: 


Reference is made to your letter of July 8, 1959, requesting our opin- 
ion on certain questions which have arisen in the consideration of 
appeals made by contractors which involve an interpretation of clause 
5(c) of Standard Form 234A, entitled “General Provisions (Construc- 
tion contracts) ,” made a part of their hospital construction contracts 
with the Veterans Administration. 

It is reported that in two of the disputed cases liquidated damages 
were assessed for delays in performance and both contractors con- 
tended that their delays resulted from causes which are excusable 
under clause 5(c). One contractor alleged that his subcontractor 
failed to perform in accordance with an agreement to deliver me- 
chanical equipment by a certain date. The delay in performance of 
the subcontract is attributed in part to the pressure of other business 
and in part to difficulty experienced by the subcontractor in negotiating 
with another manufacturer. The other contractor alleged that his 
delay was caused by his inability to obtain certain building material 
in quantities needed, due to a widespread market shortage which 
developed on account of increased construction activity. 

You refer to the possibility that the evidence in these cases might be 
found to be sufficient to warrant the conclusion that the delay in per- 
formance in each case was due to an unforeseeable cause beyond the 
contractor’s control and without his fault or negligence. In that 
event, you indicate that the Veterans Administration would still be 
confronted with the following questions involving the interpretation 
of clause 5(c) of Standard Form 23A: 

1. In the first case, does the language of the clause require as a pre- 
requisite of excusability that the events causing the delay must have 
been unforeseeable to both the prime contractor and the subcontractor 
and beyond their control, and without the fault or negligence of either 
of them? 

2. In the second case, does a market shortage of materials not caused 
by one of the events enumerated in clause 5(c) constitute an excusable 
cause of delay ? 

Clause 5(c) of Standard Form 23A provides, in pertinent part, 
that the right of the contractor to proceed shall not be terminated, nor 
the contractor charged with liquidated damages or actual damages 
because of any delay in the completion of the work due to unforesee- 
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able causes beyond the control and without the fault or negligence 
of the contractor, including, but not restricted to, acts of God, or of the 
public enemy, acts of the Government, in either its sovereign or con- 
tractual capacity, acts of another contractor in the performance of 
a contract with the Government, fires, floods, epidemics, quarantine 
restrictions, strikes, freight embargoes and unusually severe weather, 
or delays of subcontractors or suppliers due to such causes. 

Our consideration of the foregoing questions has been requested in 
view of what has been found by your Administration to have been 
conflicting interpretations of similar contract provisions in decisions 
rendered by the Armed Services Board of Contract Appeals and the 
Board of Contract Appeals, Department of the Interior; and by our 
Office and the courts. 

It is stated that some of these decisions support the view that where 
the prime contractor’s delay is caused by the delay of a subcontractor 
or supplier and the subcontractor’s default was unforeseeable to the 
prime contractor, beyond his control and without his fault or negli- 
gence, the delay is excused without regard to whether the cause of 
the delay was unforeseeable to the subcontractor or within his control 
or whether he was free from fault. Four decisions of our Office and 
two decisions of the Armed Services Board of Contract Appeals were 
cited as supporting that view (37 Comp. Gen. 513; B-100534, 
B-100608, B-120505 dated January 24, 1951, February 5, 1951, June 
19, 1956, respectively; John Andresen and Co., Inc., ASBCA No. 
6331-December 13, 1950; and Paromel Electronics Corporation, 
ASBCA 4025 and 4123-May 26, 1958). 

Other cases are cited as supporting the view that the cause of delay 
must be unforeseeable to and beyond the control of both the prime 
contractor and the subcontractor and without the fault or negligence 
of either ofthem. (Walsh Brothers v. United States, 107 C. Cls. 627; 
Whitlock v. United States, C. Cls. No. 32-54, decided March 5, 1958; 
Krauss v. Greenbarg, 137 F. 2d 569; and Interior Board of Contract 
Appeals cases Nos. IBCA-16, IBCA-29, IBCA-104, and IBCA-127, 
dated October 12, 1955, November 10, 1955, June 3, 1957, and Septem- 
ber 12, 1958, respectively, concerning appeals of the Pelton Water 
Wheel Company, Schmidt Steel Company, Zinsco Electrical Products 
and the C. H. Wheeler Manufacturing Company). It is stated that 
one case seems to ignore any distinction between cases which involve 
subcontractors and those which do not (H. B. Nelson Construction 
Company v. United States, 87 C. Cls. 375). 

It is indicated that your second question has been presented because 
there is some difference of opinion in your Administration as to 
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whether the contract clause protects the contractor from all types of 
unanticipated conditions. The Whitlock case is stated as having 
employed language to the effect that no cause of delay is an excusable 
cause unless it is one of the specific events enumerated in the contract 
clause or is “equated” to them. Other cases are cited as tending to 
support such a statement (Carnegie Steel Company v. United Siates, 
204 U.S. 1561; B-136624, October 3, 1958; Walsh Brothers v. United 
States, supra; and Poloron Products v. United States, 126 C. Cls. 816). 
However, you state that none of such cases contains a definitive state- 
ment of what would be “equated” types; also that many decisions pro- 
ceed on the principle that the specific causes of delay enumerated in 
the clause are mere illustrations and any event or occurrence, regard- 
less of type or nature, may be an excusable cause of delay if it could 
not reasonably have been foreseen by the contractor and was beyond 
his control (United States v. Brooks-Callaway Co., 318 U.S. 120; 
B-100534, January 24, 1951, B-120505,. June 19, 1956; ASBCA No. 
6331-A ppeal of John Andresen and Co., Inc., and IBCA-85, Appeal 
of Larsen-Meyer Construction Company). 

The conclusions reached in the foregoing decisions are considered in 
a memorandum of June 24, 1959, a copy of which was presented 
informally by representatives of your Administration at a conference 
held on July 15, 1959. 

The memorandum expresses the view that a proper analysis or dis- 
cussion of the problem should be preceded by consideration of the 
decisions of the Supreme Court in United States v. Brooks-Callaway 
Company, in which it was held that the purpose of the contract pro- 
vision excusing delays was to protect the contractor from the unex- 
pected and the listed events were not always to be regarded as 
unforeseeable, no matter what the attendant circumstances were. In 
that case, it had been established that “high water” was customary in 
the Mississippi River at the particular locality during certain periods 
of the year and the Supreme Court considered that a part of the delay 
alleged to have been caused by flood conditions was not unforeseeable. 
The Court stated, however, that the contract provision excusing 
delays “sets forth some illustrations of unforeseeable interferences,” 
which statement is clearly in accord with the use of the words “includ- 
ing, but not restricted to,” preceding the listing in Government con- 
tracts of various types of unforeseeable causes which would excuse 
performance or entitle the contractor to additional time for completion 
of the contract. 

Unfortunately, the courts have not ‘attempted in their decisions to 
show all of the various types of causes which would excuse a delay in 
performance under contract provisions similar to those of clause 5(c) 





Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 347 


of Standard Form 23A. In the Whitlock case, there was considered 
a provision of a Government supply contract which did not use the 
word “unforeseeable” and it is noted that the Court rejected the con- 
tention that the subcontractor’s insolvency was an excusable cause for 
default under the prime contract for the reason that the subcon- 
tractor’s insolvency “was not shown to be without its fault or negli- 
gence or beyond its control ;” and because the supplies in question were 
procurable in the open market, which circumstance constituted an ex- 
ception under the terms of the contract to the provision concerning 
excusable causes for a default or a failure to render timely perform- 
ance. It is questionable whether insolvency of a contractor or a subcon- 
tractor could be held to be unforeseeable but the Court was not 
concerned with the problem as to whether or not insolvency of the sub- 
contractor could ) .ve been foreseen by either the prime contractor or 
the subcontractor. Similarly, in 37 Comp Gen. 513, which was decided 
shortly before the Court of Claims rendered its decision in the 
Whitlock case, we took the position that it was unnecessary to show 
that a shortage of supplies was an unforeseeable cause of delay in 
performance of a Government contract which did not use the word 
“unforeseeable” in the provision excusing delay in performance. 
Ordinarily, an inability to procure necessary materials, supplies or 
equipment has not been regarded by our Office as an unforseeable 
cause of delay under contract provisions similar to those of clause 
5(c) of Standard Form 23A. In B-136624, it was stated : “If the com- 
pletion was delayed by the inability of the contractor or his supplier 
to procure necessary materials, either through a failure to obtain timely 
firm commitments or to ascertain the availability of such materials 
prior to the submission of the bid, that is a matter for which, even in 
equity, relief may not be granted.” In B-100534 and B-100608, there 
appeared to have been no alternative to the acceptance of the con- 
tracting officer’s findings that the delays involved were excusable, since 
the contracts recognized the inability of the contractors to obtain 
necessary materials and labor as possible unforeseeable causes of delay. 
In B-120505, we considered a case involving contract provisions 
similar to those of clause 5(c) of Standard Form 23A, where it was 
claimed that a delay in performance of a Government contract was due 
to inability to secure prompt delivery of supplies, materials or equip- 
ment. The prime contractor had promptly issued an order to its 
supplier, the Westinghouse Electric Supply Company, for certain elec- 
trical equipment manufactured only by the Gamewell Company. 
Westinghouse accepted the order under its standard terms and con- 
ditions which included a disclaimer for “delays in our usual sources 
of supply” and then ordered the equipment from a jobber in 
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Connecticut. The manufacturer failed to make timely delivery in 
accordance with the jobber’s order because of a backlog of orders 
which was in excess of its ability to overcome. 

In the circumstances, we considered that we would not be warranted 
in taking the position that the contracting officer was not justified in 
determining that the delay in the performance of the Government 
contract was due to unforeseeable causes beyond the contractor’s con- 
trol and without his fault or negligence. The question as to whether 
the delay was one which the initial subcontractor or supplier could 
have foreseen was not discussed in the decision. However, the equip- 
ment involved apparently consisted of standard items of manufacture 
and, while Westinghouse had not given a definite commitment as to 
time of delivery, as was its general policy, it would appear that the 
parties could not reasonably have foreseen that any considerable delay 
would be experienced in obtaining delivery. 

As indicated by the Armed Services Board of Contract Appeals in 
the Paromel case, our Office did recognize and apply the principle of 
the Andresen case in B-134892. The Andresen rule was defined by 
the Board as meaning that a prime contractor is excused from non- 
performance or delays, to the extent that they render performance im- 
possible, by defaults of subcontractors or suppliers if such defaults 
cannot be charged to the fault or negligence of the prime contractor, 
and it is immaterial whether or not the default of the subcontractor 
can be placed under one of the enumerated causes for excusability 
because such enumerated causes are illustrative and not exclusive and 
also they relate to the prime contractor. 

Subsequent to our ruling in B-134892, however, the Court of Claims 
rendered its decision in the Whitlock case holding that the default pro- 
vision of the contract excuses the contractor from performance for the 
default of its subcontractor only if the subcontractor’s failure 
to perform is attributable to certain enumerated causes which are be- 
yond its control and without its fault or negligence. We see no cogent 
reason for refusing to follow the decision of the Court. 

Accordingly, in answer to your first question, you are advised that 
it is our opinion that clause 5(c) of Standard Form 23A should be con- 
strued as evidencing an intention to hold the contractor responsible 
for delays of subcontractors or suppliers unless the delays were due to 
causes which could not have been foreseen by either the contractor or 
the subcontractor or supplier. With respect to the second question, it 
is our view that a widespread shortage of material could be equated to 
one of the enumerated causes and regarded as an excusable cause of 
delay under clause 5(c), provided that such shortage could not rea- 
sonably have been foreseen at the time the contract was entered into. 
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[B-140533] 


Military Personnel—Survivorship Annuity Option Elec- 
tions—Evidence 


Although the regulations issued pursuant to the Uniformed Services Contingency 
Option Act of 1953, 10 U.S.C. 1431-1444, provide that any signed copy of the 
election form constitutes primary evidence of an election of options, they do 
not bar the use of secondary evidence when the primary evidence cannot be 
located by the administrative office due to inadvertent loss or destruction; how- 
ever, any determination of the validity of an option on the basis of secondary 
evidence depends upon the particular facts of the individual case, the nature 
of the secondary evidence, and the degree of certainty of the evidence to estab- 
lish the facts. 


In the absence of a signed copy of a survivorship annuity option election form 
which cannot be located, secondary evidence including punch card data which 
indicates the amount of the option and the time of execution, together with 
information from the member which implies that he had previously executed 
a valid election, although the member now desires to withdraw from the pro 
gram, afford certainty of the fact that a timely and valid election was made so 
that the right of the enlisted member's wife to receive survivorship benefits on 
the basis that the member had made a timely and valid election could not 
be denied solely for the reason that primary evidence cannot be located. 


To Commander R. A. Wilson, United States Navy, November 3, 
1959: 


Your letter of August 11, 1959, and enclosures, presents for advance 
decision, under Department of Defense Military Pay and Allowance 
Committee Submission No. DO-N-447, the question whether, in the 


circumstances set forth below, Alan A. Forbush, 2831505, who was 
transferred to the United States Naval Fleet Reserve effective July 
14, 1958, may be considered as having “made a valid election of 
options 1 and 4 at one-half reduced pay” under the provisions of the 
Uniformed Services Contingency Option Act of 1953, as amended, 
10 U.S.C. 1431-1444 “so that upon his death annuity payments may 
be established to his spouse, Juanita Emily Forbush, if she survives 
him ?” 

The point at issue in this case may be summarized by stating that 
a signed and duly executed form NavPers 591 (the form prescribed 
by the Department of the Navy for the use of naval personnel in 
exercising an election of options and designation of beneficiaries for 
purposes of the Contingency Option Act) cannot be located and thus 
the Department of the Navy is without any primary written evidence 
as to whether the subject enlisted man has in fact made a valid and 
binding election of options under the act. 

The Contingency Option Act of 1953, as amended, contains no Jan- 
guage requiring that an election under that act be submitted in any 
particular manner or form. See 33 Comp. Gen. 455,458. Section 206 
of the Regulations for the Uniformed Services Contingency Option 
Act of 1953, as approved by the Secretary of Defense pursuant to the 
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authority of Executive Order No. 10499, dated November 4, 1953, pro- 
vides as follows: 

The form for making elections will be submitted as indicated by the depart- 
ment concerned. All copies forwarded will be signed, and any signed copy may 
be used to substantiate the fact of election. [Italics supplied.] 

Thus, under the express terms of section 206 “any signed copy” of 
the election form constitutes primary evidence to establish the fact of 
an election of options. However, section 206 does not bar the use of 
secondary evidence to establish the fact of a valid election when, in a 
case such as here presented, the primary written evidence of record 
cannot be located due to inadvertent destruction or loss. Of course, 
in any case where the primary written evidence has been lost or 
detroyed, the question whether a valid and binding election of options 
can be established on the basis of secondary evidence is dependent 
upon the particular facts of the individual case, the nature of the 
secondary evidence and the degree of certainty that such secondary 
evidence may be viewed as reasonably establishing the actual fact at 
issue. 

In the nature of secondary evidence in this case, there are several 
facts of record which indicate that Forbush did make a valid election 
of options. The Fleet Reserve Transfer Authorization form issued 
May 29, 1958, by the Chief of Naval Personnel, approving the enlisted 
man’s transfer to the United States Naval Fleet Reserve effective 
July 14, 1958, contains the statement “Form NavPers 591 showing the 
member’s USCO election has been forwarded to the U.S. Navy Finance 
Center.” Also, the Chief of Naval Personnel responding to an in- 
quiry from the Navy Finance Center seeking information concerning 
the member’s “USCO election and Birth Certificate” replied on Sep- 
tember 3, 1958, that “Subject man’s Uniformed Services Contingency 
Option election and copy of birth certificate of Juanita Emily Miller 
(wife) was forwarded your office by reference (b).” The said “ref- 
erence (b)” isa Bureau of Naval Personnel letter dated May 29, 1958, 
addressed to the Commanding Officer, Navy Finance Center, Cleve- 
land, Ohio. There appears to be no record at the Navy Finance Center 
of the receipt of the election form NavPers 591, and neither the origi- 
nal form nor any copy thereof can now be located by the Department 
ofthe Navy. However, the punch card records maintained by the Bu- 
reau of Naval Personnel indicate that “on 27 October 1954 Forbush 
elected options 1 and 4 at one-half reduced pay and that such election 
was received * * * prior to the deadline of 1 November 1954.” 

The actions and statements of the subject man lend substantial 
weight to the view that he did make a valid election of options under 
the Contingency Option Act. A questionnaire, Form T-553 (copy 
received as enclosure 4 to your letter), submitted to Forbush by the 
Department of the Navy “To INSURE THAT OUR RECORDS 
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ARE CURRENT WITH RESPECT TO YOUR ELECTION 
UNDER THE UNIFORMED SERVICES CONTINGENCY OP- 
TION ACT” was duly executed and signed by Forbush on Novem- 
ber 10, 1958. No reason is perceived as to why Forbush would 
furnish to the Department of the Navy the information requested 
concerning the date of birth of his wife and child for purposes of the 
Uniformed Services Contigency Option Act unless he had in fact 
previously made an election of options under that act. Therefore, 
the information supplied by Forbush on Form T-553 would strongly 
imply an acknowledgment by him that he had previously executed a 
valid election of options. His letter of July 16, 1959, addressed to 
the United States Navy Finance Center (enclosure 3 to your letter), 
which combines a statement that he could not find the form requested 
(NavPers 591) with an expression of his opinion concerning the 
Contingency Option Act, is far from constituting even a denial that 
he had theretofore made an election of options. 

You state that on the basis of the evidence of record as above set 
forth the Navy Finance Center has computed the monthly cost of 
the election and has been deducting such cost from the member’s 
retainer pay since July 15, 1958, even though he has expressed in 
writing an emphatic desire to “withdraw from the program.” A 
desire to withdraw from the program would be ineffective in the ab- 
sence of an express revocation accomplished by Forbush in accordance 
with the provisions of 10 U.S.C. 1431(c). The subject man’s election 
of options appears to have been made in the month of October 1954 
and the record discloses that he became entitled to receive retainer 
pay in July 1958. Hence, less than five years could have elapsed after 
the date of any possible revocation by Forbush and under the specific 
provisions of 10 U.S.C. 1431(c) such a revocation would be ineffective. 

It reasonably appears that the evidence of record in this case, al- 
though secondary in nature, affords ample certainty of the fact of 
a timely and valid election. Hence, the right of the enlisted man’s 
wife (in the vent of his death) to receive the benefits of the Uni- 
formed Services Contingency Option Act on the grounds that he made 
a timely and valid election of options under the act apparently could 
not be successfully denied by the Government solely for the reason 
that the primary evidence of the fact of an election (a signed copy of 
the election Form NavPers 591) cannot be located. Accordingly, the 
action which has been taken by the Department of the Navy in deduct- 
ing the monthly cost of the annuity computed on the basis of a valid 
election of options in accordance with the information disclosed by the 
official evidence of record, including the punch card data maintained by 
the Bureau of Naval Personnel, is deemed correct and proper. The 
question presented is answered in the affirmative. 


551978 O- 61 - 25 
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[B-131939] 


Transportation—Section 22 Motor Carrier Tenders—Offer 
and Acceptance—Continuing Offer v. Continuing Contract 


A section 22 motor carrier tender for Government shipments of explosives be- 
tween Romulus, New York, and Madison, Indiana, which provides that the 
tender when accepted by the Government by making any shipment will consti- 
tute a transportation agreement, is not a continuing contract upon acceptance of 
the first shipment which obligates the Government by reason of the carrier 
voluntarily making available its trucks at specified points on a regularly sched- 
uled basis, regardless of whether any freight is shipped, but instead is a continu- 
ing offer to enter into a series of contracts governing each shipment as tendered ; 
therefore, the carrier being under no obligation to make services available on a 
regular basis, except to the extent required under the Interstate Commerce Act 
and its certificate of authority, there is no consideration moving to the Govern- 
ment to pay the higher charge under the tender for shipments from Atlas, Ohio, 
to Madison, Indiana. 


A motor carrier who voluntarily files a section 22 quotation with a Government 
agency and makes trucks available at the designated points specified in the 
tender on a regularly scheduled basis cannot preclude the Government from 
making its shipments at the lower published tariff rates, there being no author- 
ity in the Interstate Commerce Act or elsewhere whereby carriers may contract 
to furnish services to the United States at rates or charges higher than those 
in traiffs lawfully on file with the Interstate Commerce Commission. 


A section 22 motor carrier tender which offers the Government transportation 
services for shipments of explosives and ammunition from Romulus, New York, 
to Madison, Indiana, with a stop to partially load at Atlas, Ohio, must be con- 
strued as contemplating a load of freight originating at Romulus, New York, 
with only a stop at Atlas, Ohio, for partial loading and is not for application 
where the entire shipment is loaded at Atlas, Ohio, the tender having been 
drafted by the carrier without indicating that the rate would become applicable 
upon merely making the vehicle available at Romulus, New York, whether or 
not loaded with freight, must be construed most strongly against the carrier 
and any question concerning the interpretation resolved in favor of the 
Government. 


To Lester M. Bridgeman, November 4, 1959: 


Reference is made to your requests for review of our audit action, 
files Nos. OC-10,780 ; OC-10,752 ; OC-10,753 ; OC-10,755 ; OC-10,798 ; 
OC-10,964; OC-10,875; OC-10,756; OC-10,614; OC-10,757; OC- 
10,781 ; OC-10,779 ; OC-10,751; OC-11,164, OC-11,165; OC-11,603 ; 
OC-12,270; and OC-12,269, by which overpayments in the aggregate 
amount of $6,958.54 were stated against 18 bills presented by and paid 
to Riss and Company, Inc., for the transportation of 44 shipments of 
explosives, ammunition, and parts from Ravenna Arsenal, Atlas, Ohio, 
to Jefferson Proving Ground, Madison, Indiana, at various times dur- 
ing 1953. 

For the service performed, the carrier claimed and was paid trans- 
portation charges computed on the basis of a rate of 217 cents per 100 
pounds and at a minimum truckload weight of 20,000 pounds, as pro- 
vided in Riss & Company section 22 tender No. 272-52. On audit of 
the payment vouchers in our Office it was determined that tender No. 
272-52 had no application to the shipments which originated at Atlas, 
Ohio, but, at most, could apply only to shipments which originated at 
Seneca Ordnance Depot, Romulus, New York, and which were stopped 
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at Atlas, Ohio, to partially load other material. Consequently, the 
charges were recomputed on the basis of lower rates, published in 
tariffs on file with the Interstate Commerce Commission or Riss & 
Company section 22 tender No. 2C-52, for application to commodities 
shipped from Atlas, Ohio, to Madison, Indiana, resulting in the over- 
payment assessments which you now protest. 

In support of your request for review you allege that upon accept- 
ance of section 22 tender No. 272-52 by making the first shipment 
under its terms, the tender became a continuing contract, the essence 
of which was the availability of trucks at Romulus, New York, and at 
Atlas, Ohio, on a regularly scheduled basis, and that payment under 
the contract became due upon so making the trucks available whether 
or not any freight actually moved. As evidence that the trucks were 
made available at Romulus, New York, and then at Atlas, Ohio, in 
accordance with the terms of the tender, you submitted copies of your 
manifests, freight bills, and the canceled checks made out to your 
truck drivers in payment of their service. 

In connection with the evidence submitted, however, Manifest No. 
RO-171-MA-A, covering the movements of trailer bearing Pennsyl- 
vania license No. 55 P 5, under Government bill of lading No. WY- 
2365962, indicates that the subject trailer was authorized to deadhead 
direct from Bristol, Pennsylvania, to Ravenna Arsenal, Atlas, Ohio, 
and the origin point on the Riss system manifest is shown as Ravenna, 
Ohio. Manifest No. RV-768-MA, covering the movements of the 
same trailer under Government bill of lading No. WY-2553341, indi- 
cated that the trailer was authorized to deadhead direct from 
Chambersburg, Pennsylvania, to Ravenna, Ohio, and the origin point 
is shown as Ravenna, Ohio. The freight bills, Nos. E~-783272 and 
E-825763, cross-referenced to these manifests and bills of lading, 
substantiate the information shown on the manifests. Consequently, 
even if the section 22 tender had the effect you assert, Riss and Com- 
pany would not be entitled to the higher charge on these two ship- 
ments, since the evidence submitted shows that the trucks were not, 
in fact, made available at Romulus, New York, in accordance with 
the terms of the tender. 

The manner and effect of acceptance of the tender is set forth in 
item 10, which provides as follows: 

This tender, when accepted by the government by making any shipment or 
settlement under the terms hereof or otherwise, will constitute an agreement 
between the parties hereto as to the transportation services herein 
described. * * * [Italics supplied.] 

Nothing is said about entering into a continuing contract upon tender 
of the first shipment. The words of this provision do not differ from 
those used in similar provisions of other quotations, which constitute 
continuing offers to enter into a series of contracts governing each 
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shipment as tendered. See 37 Comp. Gen. 753, 754. Consequently, 
the carrier was never, in fact, under a continuing obligation to make 
equipment available at Romulus, New York, and at Atlas, Ohio, on 


a regularly scheduled basis, except to the extent that it was obligated 
under the Interstate Commerce Act and its certificate of authority. 


Therefore, there could be no consideration for the alleged undertaking 


of the Government to pay a higher charge under the section 22 tender 
No. 272-52. 

The Department of the Army reports that their records do not 
indicate that tender No. 272-52 was negotiated by the Army. It was 
simply received from the carrier and was filed by the Army together 
with a “SCHEDULE OF BALLISTICS RUN—SENECA ORD- 
NANCE DEPOT, ROMULUS, NEW YORK to JEFFERSON 
PROVING GROUNDS MADISON, INDIANA.” Thereafter, the 
carrier voluntarily made a truck available at Romulus, New York, 
and at Atlas, Ohio, at the scheduled times. Under section 216(b) of 
the Interstate Commeree Act, 49 U.S.C. 316(b), however, and the 
provisions of its certificate of authority, a common carrier by motor 
vehicle is required to make available adequate equipment and facilities 
at the points it is authorized to serve in its certificate of authority. 
Galveston Truck Line Corp. v. Ada Motor Lines, 73 M.C.C. 617, 626. 
It is further required by section 217, 49 U.S.C. 317, to publish and file 
with the Interstate Commerce Commission a tariff naming rates and 
charges for the services offered, and is prohibited by section 217(b), 
49 U.S.C, 317(b), from charging, demanding, collecting, or receiving 
a greater or less or different compensation for transportation, except 
that, under section 22, 49 U.S.C. 22, the carrier may transport Gov- 
ernment property free or at reduced rates. There is no authority, 
however, in the Interstate Commerce Act or elsewhere, whereby 
carriers may contract to furnish services for the United States at 
rates or charges higher than those provided in tariiis lawfully on 
file with the Interstate Commerce Commission. Consequently, the 
carrier cannot, by voluntarily filing a so-called section 22 quotation 
with a Government agency and making equipment available, pre- 
clude the Government from making its shipments at the lower pub- 
lished tariff rates. In addition to the published rates, however, Riss 
& Company, during the entire period here involved, offered under 
section 22 tender No. 2C-—52 to transport explosives and ammunition 
for the Government at a lower than tariff rate “Between all points 
and places Riss & Company, Inc. is authorized to serve” among which 
are the Seneca Ordnance Depot, Romulus, New York; the Ravenna 
Arsenal, at Atlas (Apco), Ohio; and the Jefferson. Proving Ground, 
at Madison, Indiana; and no reason appears for denying the Gov- 
ernment the benefit of this quotation on shipments tendered at Atlas, 
Ohio. 
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Finally, section 22 tender No. 272-52 has, by its terms, no applica- 


tion to the shipments here involved. It offers to the Government, in 
section 3, the transportation of explosives and ammunition, as defined 
in subsection 3(a), from Seneca Ordnance Depot, Romulus, New 
York, to Jefferson Proving Ground, Madison, Indiana, departure 


each Monday and Thursday, with a stop in transit to partially load at 
Atlas (Apco), Ohio, at a rate of 217 cents per 100 pounds on a mini- 


mum truckload weight of 20,000 pounds per vehicle used, and section 
6 provides for a stop charge to partially load at Atlas (Apco), Ohio, 
of $12.89. The phrase “Partially load” implies that some freight has 
already been loaded on the truck at the point of origin—Romulus, 


New York. Where, as here, no freight is loaded at origin, and the 


entire shipment is loaded at Apco, it would not appear to constitute 
a partial loading as provided by the tender. In addition, only a 
charge of $12.89 is provided for the stop at Apco, Ohio. The rate of 
217 per 100 pounds is based upon vehicles “used” at Romulus. A 
vehicle is normally deemed “used” when freight is loaded. The tender, 
therefore, contemplates a load of freight originating at Romulus, 
New York, with only a “stop” at Apco, Ohio, for “partial” loading. 
Had it been intended that the rate would become applicable upon the 
mere making the vehicle available at Romulus, New York, whether or 
not loaded with freight, as alleged, language clearly expressing such 
intention could have been employed. The instrument was drafted and 
the language used was chosen by Riss & Company. Consequently, the 
language should be construed most strongly against Riss & Company, 
and any question arising concerning the interpretation of the tender 
should be resolved in favor of the Government. American Surety 
Company v. Pauly, 170 U.S. 133, 144; Southern Ry. v. Coca-Cola Bot- 
tling Co., 145 F. 2d 304 and Union Wire Rope Corp. v. Atchison, T. 
& S.F. Ry., 66 F. 2d 965, 967, 969. 

In view of what has been said above, it appears that our audit 
action was correct, and the amount of the overpayments should be 
refunded promptly to avoid other collection action. 


[B-138340] 


Contracts—Price Adjustment Determinations—Conform- 
ance to Contract Terms—Amendments—Effects 


Although, under a Capehart housing construction contract which requires the 
Federal Housing Commissioner to determine an amount for price adjustment 
purposes based on the difference between the replacement cost computed ac- 
cording to the bidder’s wage schedule and the wage schedule actually used, 
the computation of such amount by the Commissioner would be binding on 
the parties except for bad faith or gross mistake, the concurrence of the Com- 
missioner in an amount negotiated between the builder and the Corps of En- 
gineers, notwithstanding that it did not conform to the computations made 
in accordance with the prescribed formula is without legal effect and, even 
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though the time for a price revision has expired, the proper amount is that 
determined pursuant to the terms of the contract. 


Although a price adjustment figure agreed to by private parties to a contract 
may be regarded as a binding amendment, notwithstanding the failure to follow 
the prescribed procedure, a price adjustment figure agreed to by a Government 
contracting officer and a builder, notwithstanding that the figure was not com- 
puted in accordance with the prescribed formula, may not be regarded as bind- 
ing on the Government since a contracting officer is without authority to agree 
to a contract amendment under which the Government would be required to 
pay a greater amount without some compensating benefit flowing to the 
Government. 


Under a Capehart housing construction contract which entitles the builder to 
only the contract price and requires the mortgagor builder to turn over to the 
Government upon completion the capital stock held in escrow, the difference 
between the mortgage amount and the correct contract price determined pur- 
suant to formula prescribed in the contract represents an asset of the mort- 
gagor builder to which the Government is entitled upon assumption of control 
of the capital stock. 


To the Gersten Construction Company, November 6, 1959: 

We refer to contracts Nos. DA-49-080-ENG-3937, 3951, 3952, and 
3953, dated June 18, 1958, for the construction of a 618 unit Cape- 
hart Housing Project at Ft. Belvoir, Virginia. 

Pursuant to invitation for bids No. ENG-49-080-58-8-(7) dated 
March 20, 1958, the Gersten Construction Company submitted a bid 
for the project. A letter of acceptability was issued to that firm 
on May 14, 1958, which constituted an acceptance of its bid obligat- 
ing the bidder to undertake construction of the project and to make 
certain arrangements preliminary thereto including making: 


* * * application to the Secretary of Labor for an appropriate wage determina- 
tion (on a form which will be supplied upon request by the Federal Housing 
Administration) for use in the construction of the project and furnish a copy 
of such wage determination to the contracting officer and the Commissioner. 
Such wage determination will be used by the Commissioner to increase or 
decrease the bid price in the manner specified in your bid. [Italics supplied] 


Under the terms of the invitation the bid price adjustment on 
account of differences between the prevailing wage rate determina- 


tion used in eayens the bid and that applicable to actual con- 
struction was to be computed as follows: 


5. Under the provisions of title IV of the Housing Amendments of 1955 the 
principal amount of the mortgage is limited, among other things, to the amount 
of the bid of the eligible builder. However, the Davis-Bacon Act and section 
212(a) of the National Housing Act, as amended, require that wages paid to 
laborers and mechanics be the prevaling wage as determined by the Secretary 
of Labor not more than ninety (90) days prior to the commencement of con- 
struction. Since more than ninety (90) days may elapse from the date of 
this Invitation for Bids to the commencement of construction, the bids called 
for by this Invitation for Bids will include a provision for adjustment of the 
dollar amount therein specified to reflect any difference between the tentative 
minimum wage schedule attached hereto and the applicable minimum wage 
schedule as finally determined by the Secretary of Labor. Any such adjustment 
will be in an amount determined by the Commissioner to reflect such differences, 
and the amount of the lowest acceptable bid and the FHA estimated replace- 
ment cost of the total project will be amended in the amount so determined by 
the Commissioner ; except that, if such an adjustment would {ncrease the amount 
of the bid above the amount of any other statutory maximum applicable to the 
insurable mortgages, the eligible builder will have the option of reducing his 
bid to such statutory maximum or of withdrawing his bid. [Italics supplied]. 
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The bid form on which the bid was submitted provides with respect to 
the same matter: 


4. The bidder represents that he is aware of the statutory requirements of 
section 212(a) of the National Housing Act, as amended, and of the Davis- 
Bacon Act that wages to be paid to laborers and mechanics employed in the 
construction of the project are required to be not less than those contained in 
the prevailing wage determination of the Secretary of Labor, and that, in order 
to comply with these statutory provisions, the bid price is subject to increase or 
decrease by an amount determined by the Federal Housing Commissioner (here- 
inafter called the Commissioner) to represent the difference in the “Total 
Estimate of Replacement Cost of the total Project,” computed according to the 
wage schedule attached to the Invitation for Bids and computed according to 
the wage schedule as amended by the “prevailing wage determination” as that 
term is defined in Paragraph 19 of the specimen form of Housing Contract at- 
tached to the Invitations for Bids. Moreover, the Bidder realizes that, if the 
amount of his bid as specified in the letter of acceptability, is thereby increased 
so as to exceed the maximum amount of the insurable mortgage as determined 
by the Commissioner, the bidder shall have the option of reducing his bid to the 
amount of the maximum insurable mortgage as determined by the Commissioner, 
or of withdrawing his bid. [Italics supplied] 


We take the foregoing to mean that upon issuance of the letter of 
acceptability the bidder was required to perform at the bid price as 
adjusted by an amount determined by the FHA Commissioner to rep- 
resent the difference between the replacement cost computed according 
to the wage schedule supplied with the invitation and that applicable 
to the actual construction. In this instance the later determination 
contained certain wage rate increases. 

Pursuant to an apparent oral understanding between representa- 
tives of the D.C. Insuring Office of FHA and the Corps of Engineers, 
the Corps and the builder entered into negotiations to establish a price 
adjustment by reason of the wage rate increases. On June 16, 1958, the 
bidder and the Corps agreed to increase the contract price by $242,- 
609.81 subject to concurrence by FHA. On June 17, 1958, the Corps 
wrote to the D.C. Insuring Office, FHA, and requested concurrence on 
the adjustment. FHA did not reply to the letter, but the D.C. In- 
suring Office issued revised commitments on June 18, 1958, for mort- 
gage insurance on the project in an amount aggregating $9,808,535,81 
representing the bid price plus the adjustment negotiated by the 
builder and the Corps of Engineers. This action and the failure to 
interpose any objection prior to or at the initial closing on June ‘4, 
1958, led the Corps and the builder to assume that FHA had agreed 
to the amount of the negotiated increase. 

We have since been advised by a letter of February 9, 1959, from 
the Director of the D.C. Insuring Office that, while that office had 
computed a difference in replacement cost based on changes in the 
prevailing wage rate determinations of approximately $119,000, no 
objection was raised to the increase negotiated by the Corps and the 
builder because the total amount of the contract was still less than the 
revised estimated replacement cost and, also, was within the statutory 
average unit cost limitation. 
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Subsequently, as a result of question having been raised by our 
Office, FHA determined that the appropriate increase in the contract 
price in accordance with the method prescribed by the bidding docu- 
ments was $150,392 and the Corps of Engineers was so advised by 
letter of May 18, 1959, from the D.C. Insuring Office. In reply, by 
letter of June 4, 1959, the Corps of Engineers contended that the 
amount of increase was no longer subject to revision. The exchange of 
correspondence was brought to our attention by a letter of July 10, 
1959, from the Commissioner. It appears that no change has been 
effected in the contract price to reflect the Commissioner’s 
determination. 

With respect to the price adjustment, the Commissioner, FHA, 
is in the same position as a person or group which, by the terms of 
a contract, make certain findings of fact to be binding upon the con- 
tracting parties. Such determinations are ordinarily not subject to 
question by the contracting parties except for such reasons as bad 
faith or gross mistake. However, where, as here, the prescribed 
method for making the determination is not followed, the findings 
of the person or group are without effect.. Thus, in the case of Sz. 
Paul Fire and Marine Ins. v. Eldracher, 33 F. 2d 675, the parties en- 
tered into a contract of fire insurance under which the insured was 
co-insurer to the extent that the amount of coverage did not represent 
100 percent of sound value. The agreement further provided that 
if the parties could not agree as to the sound value and amount of 
loss on the occasion of a claim under the policy, those amounts 
(sound value and amount of loss) would be set by a team of ap- 
praisers. A fire severely damaged the building and the parties were 
unable to agree either as to the sound value or the amount of loss. 
Pursuant to the agreement, therefore, appraisers were appointed 
who submitted their unanimous findings as to both of the items. 
The insured contested the conclusion on the basis that the appraisers 
had not rendered a bona fide decision as to the sound value and loss 
but had established arbitrary figures which resulted in a settlement 
they believed would be satisfactory to all parties. The court held 
that the findings of the appraisers were invalid because they had 
exceeded their authority in establishing the figure on a basis other 
than that prescribed in the agreement. 

Similarly, with respect to the contracts here involved, the FHA 
Commissioner or his designee was to compute the difference in the 
replacement costs in accordance with the procedures in the bidding 
documents and such figure was to be used to adjust the contract 
prices. Had the Commissioner or his designee made such a compu- 
tation, the resulting figure would have been binding on the parties 
except for bad faith, gross mistake, etc. However, it is clear from 
the foregoing that the figure negotiated between the builder and 
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the Corps of Engineers was adopted by FHA notwithstanding that 
it did not conform to the computations made in accordance with 
the prescribed formula for reasons which have been noted above. 
Therefore, the concurrence of FHA with the negotiated figure is of 
no effect and the proper figure by which the bid price should have 
been increased is that arrived at pursuant to the terms of the bid 
documents. 

A price adjustment figure agreed to by private parties to a con- 
tract may be regarded as a binding amendment to the contract not- 
withstanding the failure to follow the procedure provided therein. 
However, it must be rocognized that no agent of the Government 
has authority to amend an existing Government contract except in 
the interest of the United States. 26 Comp. Gen. 280. Therefore, in 
this case there was no authority in the contracting officer to agree to 
a contract amendment under which the Government would be re- 
quired to pay a greater amount without some compensating benefit 
flowing to the Government. 

In accordance with the foregoing we conclude that the proper con- 
tract price under the terms of the contract should have been and is 
$9,565,926 plus $150,392. 

Under Article III of the Housing Contract the mortgagor builder 
is required to pay the contract price to the eligible builder for success- 
ful performance. Under Article XV of the contract the eligible 
builder upon initial closing is required to deposit in escrow resigna- 
tions of officials and directors of the mortgagor builder, together with 
certificates endorsed in blank, representing all of the capital stock 
of each mortgagor builder. Upon completion of the project all of 
the capital stock is for delivery to the Department of the Army. 

We will consider, without conceding, that the provision of 12 U.S.C. 
1748b(j), making the validity of the contract of mortgage insurance 
incontestable except for certain causes not here applicable, precludes 
any change in the mortgage amount or in the amount of the mortgage 
guarantee to coincide with the correct contract price. However, since 
under the terms of the contract the eligible bidder is entitled only 
to the contract price and since the capital stock of each mortgagor 
builder is held in escrow to be turned over to the Department of the 
Army upon completion, we are of the opinion that the difference 
between the mortgage amount and the contract price should represent 
an asset of the mortgagor builder to which the Department of the 
Army is entitled at the time it takes over control of the mortgagor 
builder corporation and assumes possession of al] outstanding capital 
stock, Consequently, you are hereby directed to conserve this asset 
by refusing to pay more than the correct contract price to the eligible 
builder. 
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Copies of this letter are being furnished to the Secretary of the 
Army, the mortgagee, the Commissioner, FHA, and the eligible 
builder. The purpose of the letter is to put all interested parties on 
notice that we have requested the Secretary of the Army to take ap- 
propriate steps to insure that upon final closing there is recovered 
by the Government the difference between the price inr rease negotiated 
between the builder and the Corps of Engineers to reflect an increase 
in the prevailing wage rate determinations and the increase as com- 
puted by the FHA in accordance with the procedure set out in the bid 
document. 


[B-140551] 


Military Personnel—Service Credits—Active Service Prior 
to Discharge With Severance Pay—Air Force Personnel 


Commissioned officers of the Air Force who, after discharge with severance pay 
under 10 U.S.C. 8303(d) (3), were permitted to re-enter the service as enlisted 
men or temporary officers prior to the establishment of a policy which precludes 
re-entry into the service after discharge with severance pay and who are eligible 
for voluntary retirement or retired pay under 10 U.S.C. 1331 should be governed 
by the same provisions of law as those applicable to other members of the 
armed services serving in a similar capacity who have not received severance 
pay prior to retirement so that such active service prior to discharge may be 
credited in determining eligibility for retirement under 10 U.S.C. 1331. 


To the Secretary of Defense, November 6, 1959: 


Further reference is made to letter of August 19, 1959, with en- 
closures (Department of Defense Military Pay and Allowance Com- 
mittee Action No, 246), from the Deputy Assistant Secretary of 


Defense (Comptroller), presenting for decision the following 
questions : 


1. May active Federal service performed by a former Regular Air Force 
officer prior to discharge with severance pay under Section 8303(d) (3), Title 
10, United States Code, be credited in: 

a. Determining eligibility for voluntary retirement under Sections 1293, 3911, 
3914, 3917, 8911, 8914, and 8917, Title 10, United States Code: 

b. Determining eligibility for retired pay under Section 1331, Title 10, United 
States Code? 

ce. Computing retired pay under Sections 1401, 3991, and 8991, Title 10, United 
States Code? 

2. If the answer to all or any part of the above is in the negative, would 
such service be creditable in the event severance pay was refunded, provided 
such action was legally permissible? 


Section 8303(d), Title 10, United States Code, 70A Stat. 515, pro- 
vides as follows: 


A deferred officer who is not recommended by the next selection board con- 
sidering officers of his grade and promotion list shall— 

(1); if he is eligible, be retired under section 8913 of this title; 

(2) if he is not eligible for retirement under section 8913 of this title, but is 
eligible for retirement under any other provision of law, be retired under that 
law on the date when he would have been retired under section 8913 of this 
title if he were eligible ; or 

(3) if he is not eligible for retirement under section 8913 of this title or any 
other provision of law, be honorably discharged on the date he would have been 
retired under section 8913 of this title if he were eligible, with severance pay 
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computed by multiplying his years of service, but not more than 12, computed 
under section 8927(a) of this title, by two months’ basic pay of the grade in 
which he is serving on the date of his discharge. 


The quoted statutory provisions were restated and codified in Title 
10, United States Code, from sections 509(h) and 514(e) of the Offi- 
cer Personnel Act of 1947, 61 Stat. 896, 905, respectively, providing for 
the elimination of certain commissioned officers, under the conditions 
specified, from the active list of the Army. These provisions of law 
became applicable to the commissioned officer personnel of the Air 
Force upon the establishment of the Department of the Air Force. 

In the discussion contained in Committee Action No. 246, it is 
stated that on May 19, 1950, the Secretary of Defense announced a 
policy providing that Regular commissioned officers discharged with 
severance pay under the statutory provisions above referred to would 
not be eligible to enlist. However, commissioned officers were permit- 
ted to resign from the service in lieu of being discharged with sever- 
ance pay for the purpose of continuing their military careers in an 
enlisted status. It appears that before this policy was effectively 
implemented, a few commissioned officers of the Air Force were dis- 
charged with severance pay pursuant to the cited provisions of law, 
and enlisted in the Regular Air Force. A subsequent change in policy 
(stated to have remained in effect until February 5, 1952), permitted 
a commissioned officer to accept discharge with severance pay and, 
dependent upon his qualifications and the needs of the Air Force, 
authorized his appointment as a temporary officer in the United States 
Air Force, without component, in the grade equivalent to his perma- 
nent grade as a Regular commissioned officer with immediate 
placement on extended active duty as a temporary officer. 

A new policy was announced in paragraph 5d, Air Force Regula- 
tion 45-39, dated December 15, 1958, under which former commis- 
sioned officers of the Regular Air Force discharged as a result of 
twice failing of selection for promotion may, upon application and 
subject to approval of the Secretary of the Air Force, be appointed 
as Reserve officers of the Air Force for assignment to the Retired 
Reserve. It is reported that a number of commissioned officer per- 
sonnel who were discharged with severance pay pursuant to 10 U.S.C. 
8303 (d) and who subsequently re-entered the service have completed or 
are approaching completion of 20 years’ active Federal service. As 
to such persons a question arises as to whether they may be credited 
for retirement and retired pay purposes with the active Federal serv- 
ice performed by them prior to the date of their discharge with 
severance pay. 

No specific statutory provision has been found which bars a former 
Regular Air Force officer who has been discharged from the service 
with severance pay under the above-quoted provisions of law, from 
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again entering the service in any capacity for which he has the neces- 
sary qualifications. This does not imply, however, any thought on our 
part that the policies mentioned above—which do not permit members 
so discharged with severance pay to continue their active military 
careers by re-entering the service in another capacity—should be 
discontinued. 

It is noted that while certain other provisions of law appear to 
permit a re-entry into active military service after discharge with 
severance pay or a lump-sum payment of similar character. it is ex- 
pressly provided in such cases that in the event retirement pay bene- 
fits accrue to the member concerned, such benefits must be reduced by 
so much thereof as is based on the service for which the member has 
received severance pay or lump-sum payment, until the total deduc- 
tion equals the amount of such severance pay or lump-sum pay:nent. 
See, in this connection, 10 U.S.C. 1167(d), 6382(c), 6383(f) and 
6384(b). In view of such reduction provisions, it appears proper to 
view the lack of similar provisions in connection with severance pay 
under 10 U.S.C. 8303(d) (8) as furnishing support for the adminis- 
trative policy against permitting re-entry into active military service 
after a discharge with severance pay under the latter provisions of 
law. 

While it is our view that there is ample justification for continuance 
of the above-mentioned policies, it does not follow that it was unlaw- 
ful to permit some members who were discharged with severance pay 
to re-enter the service before such policies were adopted. Having re- 
entered the service as enlisted men or temporary officers, their eligi- 
bility for voluntary retirement or for retired pay under 10 U.S.C. 
1331, and the computation of the amount of retired pay upon retire- 
ment, must be regarded as being governed by the same provisions of 
law as those applicable to other members of the Armed Forces serving 
in a similar capacity who have not received severance pay prior to 
retirement, in the absence of some statutory provision requiring a 
different conclusion. The applicable parts of the provisions of law 
cited in questions la-c permit the crediting of all active service in 
connection with the retirements to which they relate and nothing has 
been found which indicates that their scope is affected by the receipt 
of severance pay by a member under 10 U.S.C. 8303(d) (3), prior 
to his retirement. 

With respect to question 1b, it appears that former Regular Air 
Force officers who enlisted in the Regular Air Force upon discharge 
with severance pay could not qualify for retired pay under 10 U.S.C. 
1331, since they would not have the necessary eight years of non- 
regular qualifying service prescribed in 10 U.S.C. 1331(a) (3). 
Also, if the above-mentioned former officers who were appointed as 
temporary officers after discharge with severance pay are otherwise 
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qualified to receive such retired pay under 10 U.S.C. 1331, it would 
seem that since they have completed, or are approaching completion 
of 20 years of active service, they, like such enlisted men, now are, or 
soon will be, qualified to receive a higher rate of retired pay in con- 
nection with retirements under the provisions of law cited in question 
la than can accrue under 10 U.S.C. 1331, and, hence, they will not 
be interested in receiving retired pay under 10 U.S.C. 1331. Concern- 
ing the retired pay tables to which question 1c relates, it appears that 
most: of the sections cited in such tables have no applicability to the 
questions here involved. Also, it is not clear whether question 1c in- 
cludes the problem of computation of disability retirement pay. 

In the circumstances, you are advised that to the extent that the 
situations of the members to whom the submitted questions relate are 
otherwise covered by the provisions of law involved, questions la, 1b 
(compare 35 Comp. Gen. 601) and le (see 36 Comp. Gen. 431), are 
answered in the aflirmative and no answer is required to question 2. 


[B-140837] 


Contracts—Municipal Service Charges—Sewer Connec- 
tions—Improvements 


Charges by a municipality for sewer connections incident to improvements being 
made to a Federal Government building are not to be considered to be a special 
assessment or tax levied against the Federal Government contrary to its con- 
stitutional immunity but are instead charges for the privilege of connecting 
the building with a municipally owned sewer presumably to be applied to the 
cost of sewer construction and, therefore, are properly for payment by the 
Government, notwithstanding that the construction is incident to improvements 
as distinguished from new construction and that the payment is required by 
municipal ordinance to be deposited into a sewer construction account. 


Charges for connections to a municipal sewer, incident to construction of im- 
provements to a Federal Government building, under a contract which requires 
the contractor to pay all fees and charges for connections to outside services 
and for use of property outside the site must be regarded as an obligation of the 
contractor. 


To the Administrator, General Services Administration, November 
6, 1959: 

Further reference is made to your letter of September 22, 1959, 
requesting a decision as to payment of certain charges pertaining to 
sewer connections involved in improvements to the Los Angeles In- 
teragency Motor Pool, Los Angeles, California. 

It is stated in your letter that your Administration contracted with 
G. Harman Construction Company to make the improvements for a 
price of $23,456 and that the contract includes a provision as follows: 


The Contractor shall obtain and pay all fees and charges for connections to 
outside services and for use of property outside the site. 


City Ordinance No. 77,000 of the Los Angeles Municipal Code, a 
copy of which was transmitted with your letter, requires payment 
of certain fees or charges pertaining to sewer connections. Section 
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64 defines the kinds of sewers and connections referred to in the 
ordinance. 
Section 64.12(a) provides: 


No person shall make, construct, alter, or repair any house connection sewer, 
bonded house connection sewer, special house connection sewer, industrial 
waste sewer connection, industrial waste storm drain connection, storm drain 
connection, or special drainage connection, or any portion of any such sewer 
or storm drain connections, including sampling manholes, or connect any house 
sewer, soil pipe, or plumbing to any such sewer or storm drain connections or 
to a sewer or storm drain under the jurisdiction of the City of Los Angeles, 
without first obtaining a written permit therefor from the Board of Public 
Works. 


Section 64.15(c) is as follows: 


In the case of a house connection to a bonded sewer, a special house con- 
nection sewer, an industrial waste storm drain connection, an industrial waste 
sewer connection, or a special drainage connection, all as referred to in Sections 
64.00, 64.30 and 94.51 of this Code, the permit fee shall be $18.00. No special 
or bonded sewer house connection permit will be issued until the provisions 
of Section 64.18 have been complied with. 


Section 64.16.1(a) reads as follows: 


Before granting a permit to connect any lot or parcel not already connected 
to a public sewer or house connection sewer pursuant to the provisions of 


Sec. 64.12, except applications filed by a department of this City, the Board 
shall require, in addition to all other charges and fees imposed by Sec. 64.12 


to Sec. 64.22, inclusive, the payment by the applicant therefor of a fee for 
a connection charge for outlet facilities of an amount equal to $400 per acre 
of the property to be served, unless : 


1. The property had previously paid an outlet or off-site sewer charge either 
in money or by the construction of said outlet or off-site sewers; or 


{Amended by Ordinance No. 110,308] 


2. The property is serviced by a sewer constructed under an Assessment 
Act proceeding, the ordinance of intention for which was adopted prior to 
September 19, 1957. 


8. The property participated in the cost of the sewer constructed by permit 
for which the construction permit had been issued prior to the effective date 
of this section. 

Section 64.18(a) is as follows: 

Persons desiring a permit to connect to or construct a Special House Con- 
nection Sewer or Bonded Sewer House Connection Sewer shall make a written 
application to the Board, giving such information as the Board may require. 
The Board may issue a permit to make such sewer connection upon payment 
of the fees provided in Section 64.15 of this Code, and in addition thereto 
there shall be a charge payable to the Board of an amount equal to $5.00 per 


front foot of the lot sought to be connected, if said lot is rectangular and has 
an ordinary area of approximately 6500 square feet. 


Section 64.19.1(a) provides: 


Notwithstanding any other provisions of this Code, all moneys collected 
pursuant to Sections 64.11.2, 64.15, 64.16.1 and 64.18, referred to in subsection 


(d) of Section 64.18, shall be deposited in the Private Sewer Construction 
Account in the Board of Public Works Trust Fund. 


It is indicated in your letter and its enclosures that payment of 


the three charges totaling approximately $1,726 under the above- 


quoted provisions of the ordinance is demanded by the City of Los 


Angeles. The questions for consideration are stated in your letter 
as follows: 
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* * * (1) whether under the terms of the contract and the ordinance provi- 
sions set out above the contractor is required to pay for the three charges 
mentioned which would approximate $1,726 (which the contractor contends 
he is not required to pay, particularly in view of the small amount of the 
entire contract involved and coupled with the fact that such a requirement 
on the part of the contractor would appear to be unconscionable), or (2) if 
not, is the General Services Administration authorized to pay such charges from 
appropriated funds, even though these charges are called “fees”, “permits” 


and “connection” charges but are subsequently used for sewerage construction 
funds. 


It is noted that the various fees and charges fixed by the above- 
quoted provisions of the ordinance relate to various kinds of sewers 
and connections. The record here available does not show satisfac- 
torily whether the sewers and connections involved in this matter 
are in fact such as to make all three charges applicable and require 


their payment. For example, it is noted that Section 64.18(a) of 
the ordinance relates only to “a Special House Connection Sewer or 
Bonded Sewer House Connection Sewer.” It is suggested, therefore, 


that the question of the applicability of the various charges be care- 
fully considered and determined, if not heretofore done. 

While the Government may not be subjected to or required to pay 
a special assessment or tax sought to be levied against it, it has been 


held that in the case of the connection of a new Government building 
with a municipally constructed and owned sewer a charge made by 
the municipality for the pro rata cost of the construction of the sewer, 


the Government authorities being advised before the connection was 


made that there would be such a charge, was a charge for the privi- 
lege of connecting the building with the sewer and, as such, was a 
proper charge against the United States. 9 Comp. Gen. 41; 19 id. 
778. The principle of those decisions appears applicable in the in- 


stant matter, whether it involves new construction or remodeling or 


improvement of buildings or other structures, since it involves a 
connection or connections with a municipally owned sewer. The fact 
that the amount of the charges is required by the ordinance to be 
deposited in a sewer construction account does not require any differ- 


ent conclusion. In most instances, charges for sewer connections pre- 


sumably are used for cost of construction. 


The above-quoted provision of the contract requiring the contractor 
to pay “all fees and charges for connections to outside services and 
for use of property outside the site” appears clearly to bind the con- 


tractor to pay all of the fees and charges in question, no other inter- 


pretation of the language appearing reasonable or permissible. 
A written agreement not conforming to the actual intention of the 
parties may be reformed to accord with such intention. Where, by 


reason of mutual mistake, a contract as reduced to writing does not 


reflect the actual agreement of the parties, the written instrument 
may be reformed if it can be established what the agreement actually 
was. See 36 Comp. Gen. 507, 509; 20 zd. 533 and cases there cited. 
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On the record now before us, there is not perceived any sufficient basis 
for reformation of the contract involved in this matter. However, 
if you believe that such a basis may exist, the matter will be given 
further consideration upon submission by you of such further infor- 
mation as deemed pertinent. 

As requested, the enclosures submitted with your letter are returned 
herewith. 


[B-140581] 


Military Personnel—Retired—Contracting with the Govern- 
ment—Construction Contracts 


Although the terms “supplies” and “materials” ordinarily may be construed as 
having reference to tangible personal property, to construe the term “naval 
supplies or war materials” in the prohibition in 10 U.S.C. 6112(b) against retired 
officers of the Regular Navy or the Regular Marine Corps receiving payment 
from the United States while engaged in selling, or contracting or negotiating to 
sell, naval supplies or war materials to the Department of the Navy, as including 
only personal property, would create a disparity and frustrate the purposes of 
the prohibition in every case involving other kinds of property; therefore, sales 
activities of a retired Regular Navy officer in connection with contracts for 
constructing airport improvements come within the prohibition in 10 U.S.C. 
6112(b) and he is precluded from receiving retired pay from the Navy. 


To the Secretary of the Navy, November 9, 1959: 

By letter dated August 24, 1959, Department of Defense Military 
Pay and Allowance Committee submission No. 450, the Under Sec- 
retary of the Navy requested our decision as to whether, in the 
circumstances presented, the provisions of 10 U.S.C. 6112(b) pro- 
hibit the payment of retired pay to Rear Admiral Carl H. Cotter, 
CEC, U.S. Navy, retired. 

It appears that Rear Admiral Cotter retired from the Navy in 
March 1947 and that he is president of the Capitol Construction 
Company, Inc., a corporation chartered under the laws of Puerto 
Rico on August 9, 1950. This concern entered into two construction 
contracts with the Navy, contract No. NBy-1414 dated May 7, 1956, 
and contract No. NBy-1480 dated April 26, 1957, for the extension 
and reinforcement of existing runways and new taxiways and for 
various airport development projects at the U.S. Naval Station, 
Roosevelt Roads, Puerto Rico. These contracts contain agreements 
to furnish all labor, equipment, and materials in connection with 
constructing the airfield improvements. 

Rear Admiral Cotter signed contract NBy-1414 for the Capitol 
Construction Company, as president of the concern, and it is reported 
that he signed the proposal submitted by the company which resulted 
in the contract. Also, he accepted change orders C and D to this 
contract effecting, respectively, a decrease and an increase in the 
amount of the work to be performed. It is reported, however, that 
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contract changes are priced by a Board on Changes, usually con- 
sisting of a contractor representative and two Government represen- 
tatives, and that he did not take part in the negotiations before this 
board. 

Contract NBy-1480 was signed by another official of the Capitol 
Construction Company. It is reported, however, that the proposal 
which resulted in this contract was signed “C. H. Cotter,” as presi- 
dent. 

An examination of the Statement and Certificate of Award at- 
tached to each of these contracts shows that the award was made in 
each case to the lowest bidder as to price after extensive circulariza- 
tion among contractors, and other forms of advertising. Eight bids 
were received in the case of contract NBy-1414 and 4 bids were re- 
ceived in the case of contract NBy-1480. 

Section 6112 of Title 10 of the United States Code provides: 

(a) An officer of the Regular Navy or the Regular Marine Corps, other than 
a retired officer, may not be employed by any person furnishing naval supplies 
or war materials to the United States. If such an officer is so employed, he 
is not entitled to any payment from the United States during that employment. 

(b) If a retired officer of the Regular Navy or the Regular Marine Corps 
is engaged for himself or others in selling, or contracting or negotiating to 
sell, naval supplies or war materials to the Department of the Navy, he is not 
entitled to any payment from the United States while he is so engaged. 

In his letter of August 24, 1959, the Under Secretary of the Navy 
states that the Judge Advocate General of the Navy has indicated that 
the term, “selling, or contracting or negotiating to sell,” contained 
in the statute, includes virtually all activities surrounding the selling 
process, and that the signing of a Government contract by the presi- 
dent of a corporation, although that is his only relationship to a par- 
ticular transaction, is considered to be contracting for sale under 
10 U.S.C. 6112(b), citing JAG :IT:2:JAC:sh of August 13, 1956. In 
line with such views, we held in decision of January 6, 1959, 38 
Comp. Gen. 470, that any activities calculated to induce the pur- 
chase of naval supplies and war materials must be viewed as coming 
within the scope of 10 U.S.C. 6112(b) and that the term, “naval 
supplies or war materials,” has reference to any article of tangible 
personal property. But for the fact, therefore, that the contracts 
here involved are contracts for public works and improvements, it 
would be quite clear that Admiral Cotter’s activities with respect to 
such contracts would subject him to the prohibition of the statute. 

Section 6112 of Title 10 had its inception in a proviso contained 
in the Naval Appropriation Act for the fiscal year 1897, approved 
June 10, 1896 (29 Stat. 361). Such proviso made it unlawful for 
officers of the Navy and Marine Corps, either active or retired, to 
be in the employ of persons or commercial firms furnishing naval 
supplies or war materials to the Government. 


551978 O = 61 = 26 








368 DECISIONS OF THE COMPTROLLER GENERAL [39 


We understand that the 1896 act was enacted because two retired 
naval officers receiving retired pay from the United States were em- 
ployed by certain firms selling armor plate to the Government at 
prices considered excessive. In order to accept a position with one 
of the suppliers and at the same time receive pay from the Navy, 
one of the officers was retired at his own request because of alleged 
color blindness. It was argued that officers who acquire valuable 
knowledge through services in the Navy Department should not be 
permitted to leave the Government in order to sell the knowledge 
acquired at Government expense to those who contract with the Gov- 
ernment; that if such a practice were permitted some of the Gov- 
ernment’s most valuable officers would probably seek retirement so 
they could enter the employ of private firms and at the same time 
remain on the Government payroll, and that “no man should serve 
two masters,” etc. 

The proviso was revised by section 9 of the act of July 22, 1935, 
49 Stat. 490, to make unlawful only the specified employment of offi- 
cers on the active list and to permit retired officers to engage in such 
private employment with the provision, however, that no payment 
should be made from appropriations made by Congress to retired 
officers engaged in selling any naval supplies or war materials to 
the Navy or the Navy Department. Section 6112 of Title 10 of the 
Code is a codified version of section 9 of the 1935 act. 

The statute has been classified as one of the group of so-called 
conflict-of-interest statutes. The essential purposes of such statutes 
are to safeguard the integrity of public administration and to pre- 
vent Government officials from using their positions and influence 
for personal gain. We believe Congress intended such statutes to 
apply in any case reasonably within the scope of the statutes where 
the mischief at which they are aimed could arise. 

Congress, it is true, by using the term, “naval supplies or war ma- 
terials,” in 10 U.S.C. 6112, did not cast the statute in terms having 
clear literal application to the situation here involved—sales activi- 
ties relating to public buildings and works. In 82 C.J.S. Statutes, 
section 325 (page 617 e¢ seg.), however, it is stated that: 

Effect will be given the real intention even though contrary to the letter of 
the law. The rule of construction according to the spirit of the law is espe- 
cially applicable where adherence to the letter would result in absurdity or 
injustice, or where adherence to the letter of the law would lead to contra- 


dictions * * * In following this rule words may be modified or rejected and 
others substituted * * * 


See, also, 82 C.J.S. Statutes, section 323 (page 607) and Sutherland on 
Statutory Construction, section 4925. 

While it may be that section 6112(b) has some aspects of a penal 
statute, even penal statutes are not required to be construed in such a 
way as to defeat, in whole or in part, their manifest purpose. To bor- 
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row the words of the United States Supreme Court in United States v. 
Brown, 333 U.S. 18, we are not unmindful of the maxim that statutes 
imposing penalties are to be strictly construed. But no reason is 
apparent requiring a restricted interpretation in this case. The canon 
in favor of strict construction is not an inexorable command to override 
common sense and evident statutory purpose. As was said in United 
States v. Gaskin, 320 U.S. 527, 530, the canon “does not require * * * 
nullification of the evident meaning and purpose of the legislation.” 
See, also, United States v. Raynor, 302 U.S. 540, 552; United States v. 
Giles, 300 U.S. 41; Gooch v. United States, 297 U.S. 124; United States 
v. Corbett, 215 U.S. 238. 

Notwithstanding the statement which we made in 38 Comp. Gen. 
470, respecting the application of the statute to tangible personal prop- 
erty, to hold that Congress intended to restrict the prohibition of 10 
U.S.C. 6112(b) to sales activities relating to personalty would frus- 
trate the congressional purpose behind the law in every case of sales 
activities relating to public works and improvements. In the absence 
of any significant legislative history to such effect—and none has been 
found—we do not believe that Congress intended any such disparity. 
The inequality and injustice of such disparate treatment is obvious. 

We feel that we must resolve any doubt there may be, as to the intent 
of section 6112(b), in favor of the interpretation which will give that 
section a reasonable, sensible and uniform application in all cases in- 
volving sales activities of retired naval officers in connection with 
contracts for the procurement of property by the Government whether 
the property being procured is an expendable supply item, is in the 
form of a public building or other improvemnt to real property, or is in 
some other form. In other words, we believe that we should not, by 
giving a strict and narrow construction to the term “naval supplies or 
war materials,” foreclose the courts from considering and determining 
the scope of that term as used in section 6112(b). 

Accordingly, we hold that Admiral Cotter was not entitled to any 
retired pay from the Navy for the period when he was president of the 
Capitol Construction Company and that Company was under obliga- 
tion to perform, or was engaged in the performance of, contracts 
NBy-1414, or NBy-1480, or any similar contract. 


[B-140200] 


Military Personnel—Quarters Allowance—Quarters in an 
Officers’ Mess—Other Than Visits 
While apartment quarters which are voluntarily occupied by an Army officer and 


dependent for a nominal service charge at an Officers’ Open Mess, which has 
some sleeping facilities primarily for the accommodation of visitors, until the 
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officer is assigned permanent quarters are not strictly considered to be public 
quarters constructed or designated for assignment to and occupancy without 
charge, they are, nevertheless, public quarters under the jurisdiction of the 
Army and as such “guest housing” within the purview of paragraph 5-47, 
Army Regulations 37-104, which prohibits payment of the basic allowance for 
quarters for dependents when such quarters are occupied by service members 
and their families on a voluntary basis for other than social visits. 


To Lieutenant Thomas R. Brown, Department of the Army, Novem- 
ber 10, 1959: 


Reference is made to your letter dated May 25, 1959, Department 
of Defense Military Pay and Allowance Committee D.O. No. 4382, 
forwarded here by endorsement dated July 13, 1959, of the Field 
Division, Office Chief of Finance, requesting decision whether pay- 
ment is authorized on an enclosed voucher in favor of Lieutenant 
Colonel Gomer S. Rees covering payment of basic allowance for 
quarters authorized for a member of his grade with dependents for 
the period February 9 to March 31, 1959, while he and his dependent 
occupied rooms in the Open Mess (Officers’ Club) at Fort Ritchie, 
Maryland. 

It appears that Fort Ritchie was purchased with appropriated 
funds by the United States Government from the State of Maryland 
and the Fort Ritchie Officers’ Open Mess is located on and is a part 
of Fort Ritchie. The Officers’ Open Mess has no quarters designated 
for use by members and their dependents; however, rooms are some- 
times occupied voluntarily by members and their dependents while 
awaiting either adequate Government quarters or off-post housing. 
The quarters which were furnished Colonel Rees at the Officers’ Open 
Mess consist of a two-room utility apartment with limited cooking 
facilities. Single bedrooms approximately 15 feet square with ad- 
joining baths are available for additional dependents. Based on an 
interpretation of Title 37, United States Code, section 111a, as pro- 
mulgated by Headquarters Second Army, the Post Commander of 
Fort Ritchie established a “fair rental value” of $2 per day paid on a 
monthly rate for married officers who occupy with their dependents 
quarters at the Officers’ Open Mess. We have been advised infor- 
mally that the $2 “rent” was intended to accrue to the Officers’ Open 
Mess to defray its expenses in connection with maintenance of the 
quarters, but that since it was collected as “rent” it accrued to the 
Government as a Miscellaneous Receipt, and the Officers’ Open Mess 
maintained the quarters without recompense. We also understand 
that at present no “rent” is collected, but that a “service charge” is 
made by the Officers’ Open Mess for the use of the quarters to defray 
only the actual expense of operation. 

Paragraph 5-47, AR 37-104, July 8, 1958, provides as follows: 

Unless specifically provided by law, no basic allowance for quarters will 
accrue to a member with dependents, assigned to Government quarters or 


housing facilities under the jurisdiction of the uniformed services, appropriate 
to his grade. and adeyuate, for himself and dependents. Any quarters or 
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housing facilities under the jurisdiction of any of the uniformed services, in 
fact occupied without payment of rental charges by a member and his de 
pendents or by the dependents of a member on field duty or on sea duty or 
on duty at a station where adequate quarters are not available for his de 
pendents, will be deemed to have been assigned to such member as appro- 
priate and adequate quarters. No basic allowance for quarters will accrue 
to such member in such circumstances unless the occupancy is because of a 
social visit of a temporary nature. Any Government quarters occupied will 
be deemed to have been assigned. 


Respecting the right of service personnel to rental and quarters 
allowances, generally, we have long interpreted the rental and quar- 
ters allowance statutes as not authorizing the payment of such allow- 
ances where the dependents of an officer reside in Government-owned 
or controlled quarters, even though said quarters are not assigned to 
the officer for occupancy by himself and his dependents. These 
decisions have been incorporated in Army Regulations. See para- 
graph 5-47, AR 37-104, above. See also Executive Order No. 10204, 
dated January 15, 1951, 16 F.R. 417. Section 111la, Title 37, United 
States Code (act of July 2, 1945, 59 Stat. 316), which provides that 
personnel of the armed services and their dependents shall be eligible 
to occupy, on a rental basis, housing facilities under the jurisdiction 
of any Government department or agency (other than public quar- 
ters constructed or designated for assignment to and occupancy 
without charge by personnel and their dependents), without loss of 
money allowances to which they are otherwise entitled for rental of 
quarters, constitutes an exception to that general rule. But guest 
houses and other facilities operated as guest houses at military instal- 
lations have not been viewed as rental housing for the purposes of 
such statute and the charges made for occupancy of guest-house type 
quarters, even though designated as rent, have been regarded by the 
accounting officers as being in fact service charges. See B-122825, 
August 1, 1955; 34 Comp. Gen. 515; 37 Comp. Gen. 47; compare 31 
Comp. Gen. 603. 

While the quarters in the Fort Ritchie Officers’ Open Mess are not 
strictly speaking public quarters constructed or designated for as- 
signment to and occupancy without charge, they are, nevertheless, 
public quarters under the jurisdiction of the Army and no basis is 
seen for regarding them as other than “guest housing.” The primary 
purpose of the sleeping facilities in the Fort Ritchie Officers’ Open 
Mess appears to be the accommodation of visitors to the installation 
for short periods of time, even though, as in this case, members as- 
signed to duty at Fort Ritchie may occupy such quarters while 
obtaining permanent quarters. It follows, therefore, under the 
provisions of paragraph 5-47, Army Regulations 37-104, that when 
such quarters are in fact occupied by service members and their 
families on a voluntary basis for other than social visits the payment 
of the basic allowance for quarters for dependents is prohibited. 
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See 22 Comp. Gen. 734. See also, paragraph 15, AR 210-14. Obvi- 
ously, a social visit is not involved in the present matter. 

It is within the discretion of the Post Commander, pursuant to 
the authority granted and responsibility placed in him by pertinent 
regulations governing the operation of nonappropriated fund activi- 
ties of the Army (see Army Regulations 230-60), to fix the amount 
to be charged for occupancy of rooms in the Officers’ Open Mess at 
Fort Ritchie. Since, however, Title 37, United States Code, section 
111la, has no application to guest house operations his purported 
establishment under authority of that law of a fair rental value on 
rooms in that activity which are occupied by married officers and 
their dependents is without effect to authorize payment of basic al- 
lowance for quarters to the officers during the period of such 
occupancy. 

Payment on the voucher accompanying your letter is not author- 
ized and the voucher will be retained here. 


[B-141025] 


Salary Checks—lIssuance to Bank in Lieu of Individual Em- 
ployees—Prohibition 


The issuance of a single Government salary check to a bank for deposit to 
individual accounts of employees upon their request rather than the issuance 
of individual checks to each employee is in contravention of section 3477, Re- 
vised Statutes, 31 U.S.C. 203, which precludes the assignment of claims unless 
a proper power of attorney, order or other authority in the prescribed form is 
executed, and of section 3620, Revised Statutes, 31 U.S.C. 492, which requires 
disbursing officers to draw checks only in favor of the person to whom payment 
is made. 


To the Secretary of the Air Force, November 12, 1959: 


It has come to the attention of our Office that it is the practice of 
the disbursing officer of the Air Force Accounting and Finance Cen- 
ter, Denver, Colorado, to issue a single check to a bank each pay 
period when a sufficient number of civilian employees request that 
their salary checks be mailed to such bank for deposit. The check, 
made payable to the bank, is issued in the total amount of the com- 
bined individual salary payments and is supported by an attached 
listing showing the name of each employee and the individual 
amounts to be deposited. 

The procedure for issuing Government checks, covering salary 
payments of civilian employees, in favor of banks, for deposit to the 
individual accounts of employees concerned, rather than issuing 
checks to each of the individual employees is set forth in Air Force 
Manual 173-50, paragraph 70401.1, which provides, in pertinent part, 
as follows: 


oe * Checks may be mailed each payday to banks or similar institutions for 
deposit to the employees’ accounts upon written request by the employees stat- 
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ing that satisfactory arrangements have been made with the bank for accept- 
ance of the checks. If more than one employee designates the same bank, a 
single check may be drawn for the total amount and transmitted to the bank 
with a list showing the name of each employee and the individual amounts to 
be deposited. 


Sections 3477 and 3620 of the Revised Statues, as amended, 31 
U.S.C. 203 and 492, respectively, provide in pertinent part: 

§ 203. Assignments of claims; * * * 

All transfers and assignments made of any claim upon the United States, or 
of any part or share thereof, or interest therein, whether absolute or conditional, 
and whatever may be the consideration therefor, and all powers of attorney, 
orders, or other authorities for receiving payment of any such claim, or of any 
part or share thereof, except as hereinafter provided, shall be absolutely null 
and void, unless they are freely made and executed in the presence of at least 
two attesting witnesses, after the allowance of such a claim, the ascertainment 
of the amount due, and the issuing of a warrant for the payment thereof. Such 
transfers, assignments, and powers of attorney, must recite the warrant for 
payment, and must be acknowledged by the person making them, before an 
officer having authority to take acknowledgments of deeds, and shall be certified 
by the officer; and it must appear by the certificate that the officer, at the time 
of the acknowledgment, read and fully explained the transfer, assignment, or 
warrant of attorney to the person acknowledging the same. * * * [Italics 
supplied. ] 

* cs * 2 a e « 

§ 492. Duty of disbursing officers. 

Except as otherwise provided by law it shall be the duty of every disbursing 
officer having any public money intrusted to him for disbursement, to deposit 
the same with the Treasurer or with one of the depositaries of the United States 
mentioned in section 476 of this title, and to draw for the same only as it may 
be required for payments to be made by him in pursuance of law and draw for 
the same only in favor of the persons to whom payment is made; * * * [Italics 
supplied. ] 

Under the specific provision of section 3620 of the Revised Statutes, 
as amended, supra, that a disbursing officer can draw his check only 
in favor of the person to whom payment is made, a disbursing officer, 
unless otherwise provided by law, is prohibited from drawing the 
salary check of an employee in favor of any person other than the 
employee to whom payment is made. See 15 Comp. Dec. 604, 14 id. 
395, 12 id. 227. In addition, the accounting officers of the Government 
have held generally that payment of an employee’s accrued salary to 
another would constitute an assignment prohibited by section 3477 of 
the Revised Statutes, as amended, supra, unless a power of attorney, 
order, or other authority for receiving payment has been executed in 
the form and manner prescribed by the section. See 11 Comp. Dec. 790 
and decisions cited therein. It does not appear that the procedure set 
forth in Air Force Manual 173-50, paragraph 70401.1, provides for 
the execution of a proper power of attorney, order, or other authority 
for receiving payment in the form and manner prescribed*in section 
3477 of the Revised Statutes, as amended, supra, or that such require- 
ment is being complied with by the disbursing officer at the Air Force 
Accounting and Finance Center, Denver, Colorado. 

Accordingly, it must be held that the procedure set forth in Air 
Force Manual 173-50, paragraph 70401.1, for issuing Government 


checks, covering salary payments of civilian employees, in favor of 
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banks, for deposit to the individual accounts of employees concerned, 
rather than issuing checks to each of the individual employees is in 
contravention of the law. Therefore, the practice of the disbursing 
officer of the Air Force Accounting and Finance Center, Denver, Colo- 
rado, of issuing a single check to a bank each pay period when a 
sufficient number of civilian employees request that their salary checks 
be mailed to such bank for deposit should be discontinued. 


[B-140786] 


Military Personnel—Quarters Allowance—Second Marriage 
Prior to Final Divorce Decree 


The marriage of an officer of the uniformed services contracted in the State of 
Nevada to an individual prior to the date the wife’s California interlocutory 
divorce decree terminating her marriage to another became final is a nullity 
under the laws of Nevada so that the parties cannot be recognized as husband 
and wife during the period prior to the final decree to entitle the officer to 
basic allowance for quarters on account of a lawful wife for such period; 
however, after the impediment which nullified the marriage was removed, the 
cohabitation of the officer and wife in the State of Colorado, which recognizes 
common-law marriages, constitutes a common-law marriage so that the officer 
is entitled to quarters allowance for a dependent wife from the date of the 
final decree. 


To Captain R. G. Harney, Department of the Army, November 16, 
1959: 

By first endorsement dated September 14, 1959, the Chief of Finance 
forwarded your letter of August 18, 1959, with enclosures, requesting 
a decision whether payment of basic allowance for quarters for a 
member with dependents is authorized in the case of Colonel Frank 
G. Forrest, 022101, United States Army. The request for decision 
was assigned D.O. Number 456 by the Department of Defense Mili- 
tary Pay and Allowance Committee. Your doubt in the matter 
appears to be due to the fact that the officer married Diann Stewart 
after she had obtained an interlocutory decree of divorce but prior 
to the date of the final decree. 

There was submitted with your letter a copy of Interlocutory 
Judgment of Divorce, File No. D290646, dated October 10, 1945, 
entered in the Supreme Court of the State of California, County of 
Los Angeles, in the case of Diann F. Caley v. Milton D. Caley, 
wherein it was provided, in pertinent part, as follows: 

IT IS ADJUDGED that plaintiff is entitled to a divorce from defendant; 
that when one year shall have expired after the entry of this interlocutory 
judgment a final judgment dissolving the marriage between plaintiff and de- 
fendant be entered, and at that time the Court shall grant such other and 
further relief as may be necessary to complete disposition of this action. 

IT IS FURTHER ADJUDGED that the property settlement agreement made 
and entered into between the parties hereto on September 8, 1945, a true and 
correct copy of which is received in evidence as Exhibit “1”, be and the same 
is hereby approved. 


IT IS ORDERED, ADJUDGED AND DECREED that plaintiff's maiden 
name to-wit: Diann Stewart be, and the same is hereby restored to her. 
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Also submitted was a copy of marriage certificate No. 105934, State 
of Nevada, County of Clark, wherein it is certified as follows: 


THIS IS TO CERTIFY that the undersigned F. 0. Carpenter did, on the 25 
day of Dec. A.D. 1945 join in lawful Wedlock Frank G. Forrest of Los Angeles 
State of Calif and Diann Stewart of Los Angeles State of Calif with their 
mutual consent, in the presence of Jerre Wyckoff and Dudley H. Foy who were 
witnesses. 

There was also submitted a copy of Final Judgment of Divorce 
granted on October 14, 1946, in the case of Diann FE. Caley v. Milton 
D. Caley, providing in pertinent part: 

In this cause an interlocutory judgment was entered on the 10th day of 
October, 1945, adjudging that plaintiff was entitled to a divorce from defend- 
ant, and more than one year having elapsed, and no appeal having been taken 
from said judgment, and no motion for a new trial having been granted and the 
action not having been dismissed ; 

Now, upon the Court’s own motion, it is adjudged that plaintiff be and is 
granted a final judgment of divorce from defendant and that the bonds of 
matrimony between plaintiff and defendant be, and the same are, dissolved. 

The general rule of law is that the validity of a marriage is deter- 
mined by the law of the place where it was contracted. If valid 
there, it will be held valid everywhere. The marriage contract can- 
not be revoked by the parties but only by the sovereign power of the 
state. The marriage status once coming into existence remains in 
force until it is dissolved by law or the death of a spouse. In other 
words, the status of marriage ordinarily continues during the joint 
lives of the parties or until divorce or annulment. 

Under the facts and circumstances of the case here presented, it 
is assumed that prior to the date of the Interlocutory Judgment of 
Divorce the above mentioned Diann Stewart and Milton D. Caley 
contracted a valid and subsisting marriage. On that basis, the rec- 
ord shows that by provision of the Interlocutory Judgment of Di- 
vorce the plaintiff was adjudged entitled to a divorce from the 
defendant and that only after the expiration of one year a final 
judgment dissolving the marriage would be entered. It is a well- 
established rule that under the laws of the State of California the 
legal relation of husband and wife is not terminated by an Inter- 
locutory Judgment of Divorce. 

The Supreme Court of California in considering the effect of such 
an Interlocutory Judgment stated in the case of /n re Dargie’s Es- 
tate, 121 P. 320: 

It is the final judgment that grants the divorce. The interlocutory judgment 
does not have that effect. It merely declares the right: That the party is ‘en- 
titled’ to a divorce, a divorce to be afterwards adjudged. By the terms of the 
statute, it is the final judgment alone that grants the divorce, dissolves the 
marriage, restores the parties to the status of single persons, and permits each 
to marry again. The statute does not itself declare the marriage dissolved 
at the expiration of the year from the interlocutory judgment. It merely sus- 
pends for one year the power of the court to dissolve it, and, in effect, provides 
that it becomes dissolved only when, after the expiration of that period, the 


court has, by its final judgment, so declared. In the meantime the parties 
remain in the legal relation of husband and wife. * * * 
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Hence, it is apparent that until the final decree of divorce, Diann 
Stewart remained the wife of Milton D. Caley. The ceremonial mar- 


riage during the period between the date of the interlocutory decree 
and the final decree as attested to by the certificate of marriage above 
mentioned was a nullity since under section 4066, Nevada Compiled 
Laws (1929), then in effect, such marriages are “absolutgiy void 
without any decree of divorce or any other legal proceedings.” See 
Villalon v. Bowen, 273 P. 2d 409. It necessarily follows that the 
parties may not be legally recognized as husband and wife during 
the period prior to the final decree so as to entitle the officer to a basic 
allowance for quarters on account of a lawful wife for such period. 

In his affidavit (included with the enclosures in your letter) relat- 
ing the marital history of the parties, it appears that after the Ne- 
vada marriage ceremony Colonel Forrest and Diann Stewart resided 
together as man and wife at various locations until June 1956, in- 
cluding residence in the State of Colorado from August 1946 to Jan- 
uary 31, 1947. It is noted that the impediment which nullified the 
Nevada marriage was removed on October 14, 1946, by the granting 
of the final divorce decree. 

As a general rule continued cohabitation after the removal of an 
impediment of an invalid marriage which the parties contracted in 
good faith creates a valid informal or common law marriage in a 
jurisdiction which recognizes such marriages. 55 C.J.S. Marriages, 
section 36. Under the laws of the State of Colorado, marriage is con- 
sidered a civil contract (Colorado Revised Statutes 90-1-1) which 
when possessing the prerequisite elements sufficient to constitute a 
common law marriage may be valid although statutory provisions re- 
lating to marriage are not complied with. Alipfel’s Estate v. Klipfel, 
92 P. 26. 

Although the relationship of the parties was at its inception un- 
lawful because of the existing marriage of Diann Stewart, after the 
removal of such bar by the final decree of divorce, their conjugal 
cohabitation in the State of Colorado appears to have constituted a 
common law marriage. See Davis v. People, 264 P. 658. While mu- 
tual consent is one of the essentials of a valid common law marriage, it 
was held in Smith v. People, 64 Colo, 290, 170 P. 959, that an agree- 
ment in words to become husband and wife is not necessary to a com- 
mon law marriage. The agreement may be inferred from habit and 
repute. Also, it has been held that where the parties in good faith 
attempted to be married in due form, and because of a disability of 
one of the parties the marriage contract is a nullity, and they continue 
to live together after such disability is removed, they are in law hus- 
band and wife from the date of the removal of the disability. Poole v. 
People, 24 Colo. 510, 52 P. 1025, 
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Accordingly, it is concluded that Colonel Forrest did not have a 
lawful wife for the period from December 25, 1945, to October 14, 
1946, but thereafter the cohabitation of the parties as husband and 


wife appears to have constituted a common law marriage in the State 
of Colorado, where such marriages are recognized, and, if otherwise 
proper, basic allowance for quarters as for an officer with a lawful 
wife would be authorized so long as such status remained unchanged. 
It appears from Colonel Forrest’s application, form DD 137, for basic 
allowance for quarters for a member with dependents, effective July 
1, 1959, that, as well as a wife, he has a minor son who is residing with 
the wife. Mrs. Forrest has furnished a statement dated August 1, 
1959, that since their separation in June 1956, the officer has con- 
tributed monthly sums ranging from $375 to current payments of $427 
for the support of his wife and son. Hence, if otherwise entitled, 
Colonel Forrest may be credited with basic allowance for quarters as 
for an officer with a lawful wife and minor child, effective July 1, 1959. 
The enclosures received with your letter are returned herewith. 


[B-138786] 


Military Personnel—Reenlistment Bonus—Recoupment— 
Dependency or Hardship Separation 


Dependency or hardship separations of enlisted members of the uniformed serv- 
ices who are unable tu complete their terms of enlistment do not have to be 
regarded as voluntary under the reenlistment recoupment provisions in sections 
207(a) and 208(f) of the Career Compensation Act of 1949, 37 U.S.C. 238, 239, 
or the implementing regulations, in view of the legislative intent that recoupment 
would not be required where the discharge is occasioned by circumstances 
beyond the control of the member and subject to such regulations as may be 
approved by the Secretary of Defense. 


To the Secretary of Defense, November 17, 1959: 

Reference is made to letter of October 1, 1959, from the Acting 
Assistant Secretary of Defense (Comptroller), requesting a decision 
on the question (stated in Military Pay and Allowance Committee 
Action No. 250) whether the separation of an enlisted member because 
of dependency or hardship is to be considered as a voluntary non- 
completion of an enlistment within the meaning of section 207 (a) 
and section 208(f) of the Career Compensation Act of 1949, as 
amended (37 U.S.C. 238, 239), so as to require recoupment of reenlist- 
ment bonus for the portion of the reenlistment not served. 

Section 207(a) and section 208(f) of the Career Compensation 
Act, as amended, 37 U.S.C. 238 and 239, provide that, under such 
regulations as may be approved by the Secretary of Defense, any 
person who voluntarily or as the result of his own misconduct does 
not complete the term of enlistment for which he was paid a reenlist- 
ment bonus shall refund such part of the bonus as the unexpired part 
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of the enlistment bears to the total enlistment period for which the 
bonus was paid. 

Regulations of the Secretary of Defense are set forth in Department 
of Defense Directive 1304.4 dated December 6, 1954, which furnish 
policy guidance to the services. Categories of discharges where recoup- 
ment of the bonus is to be effected are there enumerated, but no mention 
is specifically made of discharges for dependency or hardship. Section 
ITI provides in pertinent part for recoupment of the bonus as follows: 
* * * (b) In applying the term “who voluntarily or as a result of his own 
misconduct” a pro rata portion of the reenlistment bonus shall be, upon a 


determination of the Secretary concerned, recovered for: 
. + . . - * * 


(15) Separation directed by the Secretary of the Service concerned in indt- 


vidual cases. 
This entry concerns those individuals whose discharge, or transfer to a 


reserve Component, if required by law, is directed for the convenience of the 
Government by authority of the Secretary of the Service concerned, upon the 
application and in the interest of the individual, because of special or unusual 
circumstances, including discharges on account of erroneous enlistment for vari- 
ous reasons; to permit attendance at a civilian school; to permit enlistment 
in another service, and to permit enlistment of aliens in the armed forces of their 
native country. * * * 


It is stated in the Committee Action that all the service pay regu- 
lations are consistent in that there is no specific provision requiring 
recoupment of the reenlistment bonus upon discharge for dependency 
or hardship, although they contain a provision identical with that 
contained in Section III, Category 15, of the Department of Defense 
Directive 1304.4, requiring recoupment when separation is directed 
by the Secretary concerned for the convenience of the Government 
“upon the application and in the interest of the individual.” It is 
further stated that none of the services consider a discharge for 
dependency or hardship as falling within that category and that, 
therefore, it is not the policy of any of the services to require recoup- 
ment of the reenlistment bonus in such a case. 

Two audit notices of exception have been issued in the cases of two 
former Marine Corps members separated for hardship in accordance 
with authority contained in paragraph 10273, Marine Corps Manual. 
The Committee Action states that the criteria for such a discharge are: 

a. Undue and genuine dependency or hardship exists ; 

b. Dependency or hardship is not of a temporary nature ; 

ec. The Marine has tried to relieve the hardship by means of application for 
quarters allowance and voluntary contributions ; 


d. Conditions have arisen or have been aggravated to an excessive degree 
since entry into the Marine Corps or entry on current tour of extended active 


duty.* * * 
e. Discharge * * * will result in the elimination of, or will materially alle- 


viate the condition, and that there are no means of alleviation readily available 
other than by such discharge. 


The recoupment of the reenlistment bonus was first required by the 
act of October 26, 1951, 65 Stat. 653, 37 U.S.C. 238, which was enacted 
primarily to permit payment of the reenlistment bonus to members 
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who had reenlisted for an indefinite period prior to October 1, 1949, 
for which no provision had been made in the Career Compensation 
Act. In his report of June 26, 1951, to the Chairman of the Committee 
on Armed Services, House of Representatives, the Secretary of the 
Army stated on behalf of the Department of Defense: 


* * * the Bureau of the Budget believes that a provision should be added to 
the bill which would provide for the recoupment of unearned bonus money when 
separation prior to completion of enlistment takes place if such separation is 
not due to physical disability incured in line of duty or otherwise occasioned 
by circumstances beyond the control of the individual. 


See H. Report No. 1078 and Senate Report No. 935 on H.R. 5405, 
82d Congress, which became the act of October 26, 1951, amending 
section 207(a) of the Career Compensation Act of 1949, 37 U.S.C. 238. 
The language suggested by the Department of the Army to carry 
out the suggestion of the Bureau of the Budget is substantially iden- 
tical with that enacted into law. See page 1921 of the hearings of the 
House Committee on Armed Services on H.R. 3366, 82d Congress, 
for which a new bill was introduced as H.R. 5405, 82d Congress. 

With respect to a discharge not for disability that is “otherwise 
occasioned by circumstances beyond the control of the individual,” 
the Committee Action states: 


* * * Discharges for dependency or hardship, while applied for by the member, 
may not be considered to be in his own personal interest or entirely voluntary. 
This type of discharge is most frequently for the benfit of dependents at home. 
In many cases, the member’s application flows from the constraint or moral 
suasion exercised by the dependent, amounting to undue influence on the member 
and attempted pressure upon the service. Free agency on the part of the member 
is doubtful in any case. Discharge is granted only after satisfying certain 
prerequisites with regard to the financial and other needs of the dependents. 
Personal convenience of the member is not material. To require recoupment 
in such cases would be incongruent with the facts supporting the Secretary’s 
approval of the discharge. 

Admittedly, the phrase “upon application and in the interest of the individual,” 
as set forth in Department of Defense Directive 1304.4 of December 6, 1954, 
Section III; Category 15, is subject to the interpretation that recoupment is re- 
quired in the case of a member discharged because of hardship or dependency as 
the member must formally apply for such discharge and it is normally in his in- 
terest to the extent that the primary interests of his dependents are to be served. 


As is indicated in the last paragraph quoted above, Category 15 of 
the Department of Defense Directive is readily subject to the interpre- 
tation that recoupment is required in a dependency or hardship dis- 
charge since the member must apply for such a discharge and it is 
normally in his interest, at least to the extent that it serves the interests 
of his dependents for whom he is morally, if not legally, responsible. 
However, in view of the enactment of the recoupment provision on the 
premise that it was not intended that recoupment would be required 
where the discharge “is occasioned by circumstances beyond the con- 
trol of the member,” it seems reasonably clear that the Congress did 
not contemplate that the term “voluntarily” in the statute should be 
given a strict and inflexible meaning, particularly since the recoup- 
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ment would be made “under such regulations as may be approved by 
the Secretary of Defense.” 

In considering implementation of the recoupment provision of sec- 
tion 207(a), the Department of Defense Military Pay and Allowance 
Committee, in Committee Action No. 13, dated November 8, 1951, a 
copy of which was enclosed with Committee Action No. 250, concluded 
that refund should not be required if a member does not complete his 
term of enlistment because of a discharge for reason of dependency 
or hardship. It has been informally reported that Committee Action 
No. 13 was considered when Department of Defense Directive 1304.4 
was prepared. 

Committee Action No. 250 also states: 


The Military Personnel Policy Subcommittee in its Project Report M-8-50 to 
the Military Personnel Policy Committee concluded that “it is not considered 
desirable to require a member to repay all or part of a reenlistment bonus who is 
being separated from the service by reason of hardship, dependency, * * *. It is 
considered that a policy which would require repayment of all or part of a 
reenlistment bonus in cases of dependency or hardship would only provide an 
additional hardship and would be contrary to humanitarian treatment.” The 
Subcommittee therefore recommended that no recoupment should be required of 
a member separated from the service by reason of dependency or hardship. 


In view of the representations made, it is concluded that the statute 
does not require and the regulations contained in Department of De- 
fense Directive 1304.4 do not contemplate the recoupment of the reen- 
listment bonus in cases where the member is discharged on account of 
dependency or hardship. The exceptions will be removed. 


[B-140667] 


Contracts—Modification—Mistake—Price Adjustment— 
Import Duty Relief 


The failure of the contracting officer to consider a contract provision, which 
entitled the Government to the savings due the contractor on any import duty 
not required to be paid when he permitted the contractor to substitute equip- 
ment of a domestic manufacture for unsatisfactory equipment of a foreign 
manufacture, may not be regarded as a mistake to justify reformation of the 
contract to give the contractor the benefit of the import duty savings, the rule 
of contract construction being that a contract which expresses the agreement of 
the parties may not be reformed because one or both of the parties were mis- 
taken as to its legal import or effect. 


Under a contract which provided that, if the contractor should be relieved from 
the payment or the burden of any import duty included in the contract price, 
the contract price was to be correspondingly decreased or the amount of such 
relief paid over to the Government, the import duty which was not required 
to be paid because the contractor was permitted to substitute equipment of 
domestic origin for the unsatisfactory equipment of foreign origin must be 
regarded as an import duty savings within the meaning of the contract and as 
such is due to the Government. 


An authorization by the Government which permitted a contractor, at his re- 
quest, to substitute equipment of domestic manufacture which met the specifica- 
tions for unsatisfactory equipment of foreign manufacture may not be regarded 
as reformation of a contract with consideration moving to the Government to 
justify the relinquishment by the Government of its right under the contract to 
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the import duty savings, the contractor having already been bound to furnish 
equipment which would meet the specifications or become liable for excess costs 
and liquidated damages. 


To Alva V. Ebersole, Department of the Interior, November 17, 
1959: 

Reference is made to your letter of August 12, 1959 (forwarded 
here by the Office of the Secretary of the Interior by letter of Sep- 
tember 2, 1959), transmitting Bureau Voucher No. 3893-59, provid- 
ing for payment to the Legnano Electric Corporation, New York, 
New York, of $2,131.50 under contract No. 14-06-D-2263, dated May 
15, 1956, with the request for an advance decision as to whether pay- 
ment thereon is authorized. 

Under Invitation No. DS—4633, Schedule No. 2, the Bureau of 
Reclamation, Denver Federal Center, Denver, Colorado, invited bids, 
to be opened March 22, 1956, for furnishing two 69-kilovolt power 
circuit breakers, with applicable spare parts, to be delivered f.o.b. 
cars at Forks, North Dakota. The invitation stated that delivery 
was desired within 330 calendar days after date of receipt of notice 
of award. In the Bidding Schedule, under the head “7MPORT 
DUTY,” bidders offering materials or equipment of foreign origin or 
manufacture were advised that any applicable import duty was re- 
quired to be included in their bid prices, and they were required to 
state the amount of import duty which had been included therein. 


They were also advised that, if the amount of import duty actually 
paid by the contractor for shipment into the United States proved 
to be less than the amount stated in the bid, the Government, in addi- 
tion to the rights under clause 10 of Standard Form 32, General Pro- 
visions (Supply Contract), “shall be entitled to the amount of such 
savings.” Clause 10 of Standard Form 32, which was incorporated 
in the contract, provided in part: 


(e) Price Adjustment.—* * * If, after the contract date, the Contractor is 
relieved in whole or in part from the payment or the burden of any direct tax 
{the term “direct tax” being defined in clause 10(a) as including any duty 
directly applicable to the importation of the supplies covered by the contract] 
included in the contract price, or any tax directly applicable to the materials 
or components used in the manufacture or furnishing of the completed supplies 
or services covered by this contract, the Contractor agrees promptly to notify 
the Contracting Officer of such relief, and the contract price shall be correspond- 
ingly decreased or the amount of such relief paid over to the Government. * * * 


Clause 5 of Standard Form 32 provided that the contract articles 
were to be subject to inspection and test by the Government and that, 
in case they were found to be defective in material or workmanship or 
otherwise not in conformity with the requirements of the contract, 
the Government was to have the right either to reject them or to re- 
quire their correction, at the expense of the contractor. Clause 11 
thereof (Default), as supplemented by paragraph B-8 of the Special 
Requirements of the invitation (Delays-liquidated damages), pro- 
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vided for the assessment of liquidated damages at the rate of $20 for 
each calendar day of delay in delivery of the contract articles. 

In its bid dated March 20, 1955, the Legnano Electric Corporation 
offered to furnish the two circuit breakers for $21,170, and the specified 
spare parts therefor for $1,000, and to complete delivery thereof 
within 330 calendar days after date of receipt of notice of award. In 
the spaces provided therefor in the Bidding Schedule, Legnano in- 
dicated that the equipment which it proposed to furnish would be 
manufactured by Officine Elettromeccaniche Galilio, Padova, Italy, 
and that the amount of $3,160 had been included in its bid price for the 
circuit breakers to cover import duty thereon, and the amount of $143 
had been included therein to cover import duty on the spare parts. 
The next lowest bid received in response to the invitation was that of 
the Westinghouse Electric Corporation, in the total amount of $26,142. 

The record shows that the contract for furnishing the circuit 
breakers and spare parts was awarded to Legnano on May 15, 1956, and 
that notice of award was received by the contractor on May 17, 1956, 
thus fixing April 12, 1957, as the date when delivery of the con- 
tract articles was required to be completed. During performance of 
factory tests, as provided for in the specifications, the circuit breaker 
which was being tested failed, and by letter of January 21, 1958, Leg- 
nano requested the contracting officer’s permission to furnish Westing- 
house circuit breakers of domestic manufacture. The contracting 
officer replied by letter of January 29, 1958, as follows: 

The arrangements you have made with Westinghouse Electric Corporation for 
supplying the two power circuit breakers as set forth in your letter of January 
21, 1958, is[are] acceptable to me. You may proceed with the understanding that 
the alternate equipment will meet all the requirements of Invitation No. DS-4633 
and that delivery will be made within 13 to 16 weeks. 

Inasmuch as liquidated damages will accrue until delivery of the circuit 


breakers is made, it will be to your advantage to reduce the delivery time to a 
minimum. 


Delivery of the Westinghouse circuit breakers and spare parts ap- 
pears to have been substantially completed on May 15, 1958, and by 
letter of April 28, 1959, transmitting Bill for Collection No. 
MS-261-59, dated April 28, 1959, attached to copy of Retention Pay- 
ment (Bureau) Voucher No. 3386-59, dated August 13, 1958, the 
Bureau of Reclamation invoiced the contractor for the amount of 
$1,171.50. As indicated by the information on the voucher, this 
amount represented the difference between the amount of $2,131.50, 
representing the balance due the contractor on the basis of the original 
contract price ($22,170) after deducting $7,960 (covering liquidated 
damages at the stipulated rate for the delay in delivery of 398 days 
which had occurred) and also deducting $12,078.50 (representing the 
amount which already had been paid to the contractor under the 
contract), and the sum of $3,303, representing the total amount which 
had been included in the contract price to cover import duty on the cir- 
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cuit breakers and spare parts, which the contractor had not been re- 
quired to pay. 

The contractor replied by letter of May 6, 1959, protesting the de- 
duction of $3,303 from the contract price on the basis that since its 
original offer, accepted by the Bureau, was to supply Italian equip- 
ment and spare parts, whereas the alternate equipment and spare parts 
were furnished from American sources, the condition in the original 
contract pertaining to the Government’s right to any savings realized 
with respect to the import duty factor should not apply. ‘The letter 
states that, in “accepting” to furnish an alternate supply, the con- 
tractor was of the understanding that its original contract price, with- 
out any deduction other than the liquidated damages for late delivery, 
would be paid to it upon completion of the contract, and that such 
understanding, “although not specifically defined, was acknowledged 
by the Bureau with their letter dated January 29, 1959 [1958], D-280.” 

The present voucher is designated “AMENDED RETENTION 


PAYMENT VOUCHER-SCHEDULED No. 2—SUPERSEDES 
RETENTION PAYMENT VOUCHER NO. 3386, DATED 
8-13-58,” and the amount of $2,131.50 proposed to be paid thereon 
represents the balance due the contractor on the basis of the original 
contract price, after deduction of the referred-to amount of $7,960, for 
liquidated damages, but without any deduction on account of the im- 
port duty factor. In recommending in a memorandum dated August 
4, 1959, to the Project Manager of the reclamation project involved 
that the voucher be paid, the contracting officer states: 

* * * when considering the contractor’s proposal to substitute domestic circuit 
breakers (Westinghouse) for the breakers of foreign origin offered in his bid, 
I did not think of the question as to whether the Government would be en- 
titled to any savings to the contractor in import duty, which he included in 
his bid as a component of the bid price, resulting from the substitution. I 
doubt that the contractor considered the question. Had it been considered, [ 
believe I would have regarded a reduction in the contract price equal to the 
amount saved by the contractor as inequitable, and I would have sought a rul- 
ing by the Comptroller General approving the substitution with waiver of 
the recouping provision in the import duty statement of the contract. I regard 
our failure to consider that question as a mutual mistake of faet, and recom- 


mend that the contract be reformed to eliminate the recouping provision with 
relation to contractor’s failure to pay the represented import duty component. 


Since the contracting officer admittedly “did not think of the ques- 
tion as to whether the Government would be entitled to any savings 
to the contractor in import duty * * * resulting from the substi- 
tution” at the time he authorized the contractor to deliver Westing- 
house circuit breakers of domestic manufacture in lieu of the equip- 
ment made by the Italian concern, he may not be said to have made 
any mistake in respect to the transaction. In view thereof, and since 
there is nothing in his above-quoted letter of January 29, 1958, which 
reasonably could be taken by the contractor as indicating that the 
Government would not expect to take credit for the savings to the 
contractor in import duty arising from the substitution of equipment, 
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no basis exists for reforming the provisions of the contract relating 
to import duty on the basis of mistake so as to give the contractor 
the benefit of the savings which were involved. It is well settled 
that where a contract expresses the true agreement of the parties— 
and in this respect the correctness of the provisions of the instant 
contract relating to import duty have not been questioned—it cannot 
be reformed because one or both of the parties were mistaken as to 
its legal import or effect. See Tokio Marine & Fire Ins. Co. v. Na- 
tional Union Fire Ins. Co., C.C.A.N.Y., 91 F. 2d 964; Shell Petroleum 
Corporation v. Corn, C.C.A. Kans., 54 F. 2d 766; Godwin v. Orgain, 
D.C. Ala., 160 F. Supp. 757. Furthermore, it is not enough to jus- 
tify reformation that a court may be satisfied that the parties would 
have come to a certain agreement had they been aware of the actual 
facts. See 26 Comp. Gen. 654, 657, citing court cases. 

Therefore, in the absence of any basis for reformation of the con- 
tract, the terms of the contract as written govern the rights and obli- 
gations of the parties. Under the above-quoted provisions of clause 
10(e) of Standard Form 32, it was agreed that if the contractor 
should be relieved from the payment or the burden of any import 
duty included in the contract price, the contract price was to be cor- 
respondingly decreased or the amount of such relief paid over to 
the Government. In view thereof, and of the provisions made in the 
Bidding Schedule for the recoupment by the Government of any part 
of the amount shown to have been included in the contract price for 
import duty which the contractor was not required to pay, there 
would appear to be no question as to the Government’s right to de- 
duct the sum of $3,303 here involved from the contract price of the 
equipment notwithstanding the fact that the savings with respect 
to import duty resulted from the contractor’s furnishing equipment 
of domestic manufacture under the contract. The savings were 
nevertheless realized by the contractor and are by the terms of the 
contract due the Government. See United States v. Kansas Flour 
Corporation, 314 U.S. 212. 

In conclusion, it seems pertinent to observe that the authorization 
to substitute Westinghouse circuit breakers of domestic manufac- 
ture for the equipment of Italian manufacture specified to be fur- 
nished under the contract was granted at the request of the 
contractor to enable it to furnish circuit breakers which met the 
requirements of the specifications, which it had not, up until that 
time, been unable to do. Since the contractor was already bound to 
do this under the contract, or become liable for excess costs and fur- 
ther liquidated damages thereunder, there would be no consideration 
moving to the Government for relinquishment of its right to the 
savings with respect to import duty. 
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Accordingly, Bureau Voucher No. 3893-59, together with support- 
ing papers, is returned herewith and you are advised that payment 
thereon is not authorized. 


[.B-138800] 


Contracts—Commissary Store Sales—Transportation Costs 


The purpose of the commissary stores provision in section 613, Department of 
Defense Approprition Act, 1960, being to require the fixing of commissary prices 
to cover a substantial part of the costs of operation of the commissary store sys- 
tem, the statute should be regarded as remedial in nature and liberally construed 
and the exception as to transportation should be strictly construed, so that, in 
the absence of any indication in the legislative history that the phrase “excluding 
all transportation outside the United States” means transportation outside the 
boundaries of any state, the usual meaning—transportation to a place without 
the United States—should prevail; therefore, the prohibition must be regarded as 
requiring the inclusion of the cost of transportation in the United States in the 
sale prices of commissary stores. 


To the Secretary of the Army, November 18, 1959: 


Reference is made to your letter of October 1, 1959, requesting re- 
consideration of the interpretation expressed in our letter of August 
11, 1959, to Senator E. L. Bartlett, of section 613 of the Department of 
Defense Appropriation Act, 1960 (P.L. 86-166), 73 Stat. 380, which 
in effect requires the sale prices of commissary stores to include the 
cost of commercial transportation in the United States. 


In the letter referred to, we quoted from the report of the House 
Committee on Appropriations the statement of the committee with 
respect to the proposal, contained in the budget submission, for a 
modification of the language of the section “which would have had the 
effect of excluding the cost of commercial transportation to and in 
Alaska * * *.” We construed the refusal of the committee and the 
Congress to adopt the proposed modification as indicative of an intent 
that the cost of transportation of commissary supplies “to and in 
Alaska” should be included in,commissary prices. 

It is your contention that, so far as concerns commissary supplies 
sold in Alaska, the section in question requires that there be included 
in sale prices only so much of the transportation cost as is applicable 
to movement of the supplies between points entirely within the bound- 
aries of Alaska, or other states, and that the phrase “excluding all 
transportation outside the United States” means that transportation 
costs covering any part of the carriage which occurs outside the 
boundaries of any state may be excluded from commissary sale prices. 

We are unable to agree either that your interpretation is so clear 
on the face of the statutory language, taken in its ordinary meaning, 
as to make it unnecessary to resort to the legislative history, or that the 
legislative background supports your contention. 
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According to Webster’s new International Dictionary, 1951 ed., 
the preposition “outside” means “On or to the outside or exterior of; 
without or beyond the limits of.” In Union Fisherman’s Coopera- 
tive Packing Co. v. Shoemaker, 98 Ore. 659, 193 P. 476, 480, it is said 
that the ordinary meaning of “outside” is “to the exterior of, without, 
outward from.” While not necessarily inconsistent with the inter- 
pretation proposed by you, both those definitions tend rather more 
strongly to support the view that “transportation outside the United 
States”-connotes carriage away from, or to a point beyond or without 
the United States. This construction is also favored by the normal 
and customary usage of “transportation” as meaning movement or 
carriage from one place to another. See Republic Oil Refining Co. v. 
Grauzer, 98 F. Supp. 921, 933; Diwie Oil Co. v. United States, 24 F. 2d 
804; Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196. Thus, the 
more natural understanding of the phrase “transportation outside the 
United States” would be that it was intended to encompass carriage 
from one place to another without the United States. 

As a practical matter, this interpretation avoids certain adminis- 
trative problems which might be presented under your department’s 
view. In his statement before the Senate Appropriations Subcom- 
mittee considering the current appropriation law, the representative 
of the Defense Department—apparently adopting the interpretation 
which you now urge—argued that the effect of section 613 would 
be merely to necessitate an increase in the cost-of-living allowances 
to military personnel in Alaska, and that “all the bookkeeping to (1) 
determine the cost of transportation to the border of the United 
States (before Alaska became a State); (2) exclude the part until 
you get to the border of Alaska; and (3) pick up the cost of trans- 
portation within Alaska, is just a lot of bookkeeping and does not 
save the Government a nickel.” (p. 1620, Hearings before the Sub- 
committee of the Committee on Appropriations, United States Sen- 
ate, 86th Congress, H.R. 7454.) Under your interpretation, we en- 
visage the possibility of an even greater administrative problem in 
the event of the promulgation of through rates for transportation 
between points in Alaska and interior points in other States (which 
appears to be a definite possibility in view of the pendency in the 
Congress of proposed legislation to confer jurisdiction upon the 
Interstate Commerce Commission over transportation between Alaska 
and the other states), since it would then be necessary not only to do 
the accounting but also to determine how much of the through rate 


could be excluded, Further difficulties of the same kind would be 


presented if domestic packers or other suppliers of commissary items 
should offer freight equalization or other pricing systems to equalize, 
wholly or in part, prices in Alaska with those in other areas of the 
United States. 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 


While it may be that if the question under consideration had been 
specifically brought to the attention of the cognizant congressional 
committees other language would have been used to clarify the intent 
of the Congress, we believe that the legislative record, to the extent 
that it may be resorted to, tends to show that the committee rejected 
the proposed modification of the prior law because it felt that the 
customers of commissary stores in Alaska, while in receipt of pay 
differentials based upon higher living costs, should not also have the 
duplicate benefit of subsidized transportation costs to keep prices 
down. 

Further tracing the legislative history of the language of section 
613 of the current act, we find that it was first enacted as section 628 
of the Defense Appropriation Act, 1952 (P.L. 179, 82d Congress), 65 
Stat. 449, over strenuous objections from the military departments 
to the inclusion of any transportation or overhead costs in commis- 
sary prices, and has been carried in each annual act since. State- 
ments before the congressional committees in connection with the 
matter at that time show that the arguments against the provision 
were in large part identical with those now urged against our inter- 
pretation of the exception—for example, that the pricing of com- 
missary supplies to cover costs in addition to the bare cost of items 
sold would in effect amount to a pay cut; that military pay had been 
fixed with reference to the established pricing structure of commis- 
sary stores; and that administrative expense would be increased. 
See House Subcommittee hearings, Part 1, pp. 148 e¢ seq.; Senate 
Subcommittee hearings, pp. 1234-6; 1606-15; 1843-9. The provision 
was nevertheless adopted. 

Looking to the purpose of the enactment, which was to require the 
fixing of commissary prices adequate to cover at least a substantial 
part of the costs of operations of the commissary store system, we 
believe that it should be regarded as remedial in nature and, therefore, 
is to be liberally construed, and that the exception as to transporta- 
tion outside the United States should be applied strictly. References 
in the hearings and committee reports clearly show that the excep- 
tion intended was as to overseas transportation, and we believe that 
the accepted connotation of that expression—particularily in time of 
war, as in 1952—is that it is synonymous with transportation to for- 


eign areas, and does not refer to transportation between States of 
the Union. 


For the reasons stated, we believe it necessary to adhere to the 


interpretation indicated in the letter of August 11, 1959, to which 


you refer, until such time as there is a clearer manifestation of con- 
gressional intent. 
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[B-141144] 


Appropriations—River and Harbor Funds—Improvement 
of Access Road to Project 


In the absence of any indication in a Senate document detailing plans for a 
river improvement project that construction of access roads outside the project 
or the improvement of a similarly situated State public road was contemplated, 
the use of a public works appropriation which is available solely for “projects 
authorized by law” for necessary improvements to a state public road used for 
access to the project by Government personnel would be in contravention of the 
prohibitory statutes—sections 3678, 3679 and 3733 of the Revised Statutes, 31 
U.S.C. 628, id. 665, and 41 U.S.C. 12—which require appropriations to be applied 
solely to the objects for which they are made, preclude execution of contracts 
in advance of appropriation without authorization and prohibit contracts for 
public improvements unless funds are specifically appropriated therefor. 


To the Secretary of the Army, November 18, 1959: 


By letter dated October 28, 1959, the Assistant Secretary of the 
Army (Manpower, Personnel and Reserve Forces) submitted for 
our consideration a proposed contract with the State Road Commis- 
sion of West Virginia requiring the use of Federal funds for the im- 
provement of West Virginia Secondary Route 40/5 which is used for 
access to the Hildebrand Lock and Dam, Monongahela River, West 
Virginia, by Government personnel in the operation and maintenance 
of the project. 

The letter states that the existing State Secondary Route 40/5 is 
approximately 0.85 miles in length and dead ends at Monongahela 
River near the Hildebrand lock site; the road serves only four resi- 
dences, two of which are located at its terminus near the river; the 
remaining two are located near the beginning of the road at its con- 
nection with State Route 40; the road has steep grades and is gen- 
erally in poor condition; the travel surface consists of earth and stone 
and ranges from 12 to 20 feet in width; this surface is pitted in 
areas; and the lack of shoulders causes surface damage to erode the 
travel area. The letter further states that deep ditches have formed 
along the edge of the travel area due to the lack of drainage facili- 
ties; several springs within the travel portion add to existing road 
deficiencies; and the combination of these deficiences creates haz- 
ardous travel conditions at all times particularly in winter seasons 
when the roadway is frozen. It appears that since State Secondary 
Route 40/5 is a deadend road and serves only two residences at its 
terminus near the river, the State Road Commission does not feel 
obligated to furnish and maintain any better road than that which 
exists. 

The letter further states that according to the terms of the pro- 
posed contract the State would improve the existing road in order 
to provide necessary and convenient all-weather access for use of 
Government personnel in operation and maintenance of the Hilde- 
brand Lock and Dam; the improvement would consist of alleviating 
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the steeper grades and widening on essentially the existing alignment 
and providing a 16-foot width bituminous surface course with 4-foot 
shoulders and adequate drainage facilities; upon completion of im- 
provement, the State would maintain the road in its improved con- 
dition at its sole cost and expense; the total amount of consideration 
in the contract is $54,900; and that the State is in a position to begin 
improvement of the road this fall and complete the work before win- 
ter conditions set in. It is intended to use project construction funds 
for payment under the proposed contract. 

It is further stated that construction of a Government-owned road, 
paralleling State Route 40/5 would involve extensive hillside cuts 
through terrain where slide conditions would be encountered and re- 
sult in extensive maintenance problems and that the length of time 
involved to prepare contract plans and to acquire the right-of-way 
for a private road would not permit construction of the road this 
calendar year. The estimated cost for construction of such a private 
road is stated to be approximately $100,000 and that in addition 
maintenance of the road would be the Government’s responsibility. 

The Assistant Secretary says that unless a suitable all-weather 
road is provided this fall, travel conditions for lock operating per- 
sonnel will be hazardous during inclement winter weather conditions 
and result in unpredictable schedules for arrival and departure of 
lock personnel and that completion of construction of the lock and 
dam about November will eliminate the availability of equipment 
which has maintained the road sufficiently to enable access during the 
construction operations. 

The letter further states that our attention is invited to a pro- 
vision in the proposed contract whereby the State grants to the Gov- 
ernment a license for road purposes over Secondary Route 40/5; 
advice is that the license was considered to be more than merely per- 
missive to cover the requirements for road purposes, i.e., loads and 
traffic above the standards for the secondary route; and the State, 
having no basis for funding improvement of the road, is willing to 
accept the continuing obligation requiring a higher maintenance 
standard without charge to the Government, and, therefore, the li- 
cense is thus more than a mere permissive license and seems to be cou- 
pled with an interest sufficient to vest a substantive right in the Gov- 
ernment similar to an easement. In this connection, we should like 
to point out that under § 1412, c. 17, West Virginia Code of 1955, 
a public road is defined as including any road to which the public 
has access and which it is not denied the right to use and under 
Article 1f of the proposed contract the Government would be granted 
an irrevocable license to use the involved road only “as long as said 
portion of road remains a public road.” Hence it appears that the 
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Government would acquire no greater rights with respect to the use 
of Secondary Route 40/5 than that enjoyed by the general public. 

The doubt in the matter is said to arise from our prior ruling pro- 
hibiting the use of Federal funds for public road improvement. It 
is stated, however, that there are many extenuating circumstances 
which are considered to be justification for the proposed expenditure. 

It is well established that appropriated funds are not available 
for the repair, improvement, or reconstruction of State-controlled 
public roads, unless specifically authorized by substantive law or the 
appropriation concerned. 2 Comp. Gen. 308; 6 id. 97; id. 353. The 
use of appropriated funds therefor in the absence of specific statutory 
authority would result in the violation of sections 3678, 3679, as 
amended, and 3733, Revised Statutes. 

Section 3678, Revised Statues, 31 U.S.C. 628, states: 

Except as otherwise provided by law, sums appropriated for the various 


branches of expenditure in the public service shall be applied solely to the ob- 
jects for which they are respectively made, and for no others. 


Section 3679, Revised Statutes, 31 U.S.C. 665, provides that: 


No officer or employee of the United States shall make or authorize an ex- 
penditure from or create or authorize an obligation under any appropriation 
or fund in excess of the amount available therein; nor shall any such officer 
or employee involve the Government in any contract or other obligation, for 
the payment of money for any purpose, in advance of appropriations made for 
such purpose, unless such contract or obligation is authorized by law. 


Section 3733, Revised Statutes, 41 U.S.C. 12, states: 


No contract shall be entered into for the erection, repair, or furnishing of 
any public building, or for any public improvement which shall bind the Gov- 
ernment to pay a larger sum of money than the amount in the Treasury ap- 
propriated for the specific purpose. 

This latter provision of law prohibits the execution of a contract for 
“any public improvement” on Federal property unless funds are 
specifically appropriated therefor. 

Thus, if specific action is required by the Congress with respect 
to public improvements on Federal property, a fortiori, specific au- 
thority would be required for the financing from Federal funds of 
public improvements on State property. 

In a decision dated December 23, 1952, on a similar case (32 Comp. 
Gen. 296), we concluded that the construction of a deceleration lane 
on U.S. Highway 6, adjoining the entrance to the Veterans Admin- 
istration Hospital, but not on the premises, was not authorized, stat- 
ing in part: 

Considering all of the factors involved, including the belief that numerous 
other requests would be made if Federal participation in the construction of 
these proposed lanes were permitted, the conclusion seems inescapable that the 


use of Federal funds to improve public roads near Federal facilities is a matter 
for the consideration of the Congress. ‘ 
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The appropriation sought to be charged in this case is contained 
in the Public Works Appropriation Act, 1960, 73 Stat. 491. Under 
the heading “Construction General,” the act provides: 


For the prosecution of river and harbor, flood control, shore protection, and 
related projects authorized by law * * *. 


The Hildebrand Lock and Dam project on the Monongahela River, 
West Virginia, was authorized by the River and Harbor Act of 1950, 
64 Stat. 163, of which section 101 provides: 


That the following works of improvement of rivers and harbors and other 
waterways for navigation, flood control, and other purposes are hereby adopted 
and authorized to be prosecuted under the direction of the Secretary of the 
Army and supervision of the Chief of Engineers in accordance with the plans 
and subject to the conditions recommended by the Chief of Engineers in the 
respective reports hereinafter designated * * *. 

* = * + + J * 


Monongahela River, West Virginia and Pennsylvania; Senate Document 
Number 100, Eighty-first Congress 


Senate Document No. 100, 8ist Congress, contains the plans and 
recommendations for the enlargement and improvement of the 
navigation channels on the Monongahela River, West Virginia and 
Pennsylvania, including the Hildebrand Lock and Dam project. 
However, we find nothing in that document to indicate that the con- 
struction of access roads outside the project or the improvement of sim- 
ilarly situated State public roads were contemplated. Since the ap- 
propriation sought to be charged is for “projects authorized by law” 
and authority for the project is based solely upon the plans set forth 
In Senate Document No. 100, it follows that the appropriation is not 
available for the improvement of State public roads outside the 
project. 

Accordingly, we are required to conclude that the use of project 
construction funds for the improvement of West Virginia Secondary 
Route 40/5 is not authorized. 


[B-139864] 


Contracts—Research Work Performed by National Academy 
of Sciences—Advance Payment Prohibition 


In view of the express exemption in section 10(a) of the Agricultural Market- 
ing Act of 1946, 7 U. S. C. 427i(a), from the application of the advance payment 
prohibition in 31 U. 8S. C. 529, payments by the Department of Agriculture for 
research services to be performed by the National Academy of Sciences will not 
be regarded as in contravention of the advance payment prohibition. 39 Comp. 
Gen. 71, modified. 


To the Secretary of Agriculture, November 20, 1959: 

By letter of September 11, 1959, the Under Secretary of Agricul- 
ture requested that we give further consideration to the questions 
involved in our decision of August 3, 1959, 39 Comp. Gen. 71. 
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The subject matter of that decision was contract No. A-1s-33826, 
dated June 30, 1953, and supplement thereto, by which the National 
Academy of Sciences agreed to perform certain research service for the 
Department of Agriculture for $42,288. Pursuant to the contract pro- 
visions a portion of the contract price was paid in advance. In the 
performance of the research called for by the contract the Academy 
incurred costs which exceeded the contract price by $25,055.28. The 
Department of Agriculture refused to pay this additional amount and 
the matter was referred here for settlement. 

In our decision of August 3, 1959, we authorized our Claims Divi- 
sion to allow the claim of the National Academy of Sciences. We also 
stated that the provision for advance payment contravened section 
3648, Revised Statutes, 31 U.S.C. 529, and suggested that future simi- 
lar contracts limit the consideration to be paid thereunder to reim- 
bursement of the Academy’s actual expenses, with a limitation if 
desired, on the maximum amount payable under the contracts. 

The Under Secretary points out that the contract was executed by 
the Department pursuant to authority contained in the Agricultural 
Marketing Act of 1946, and that section 10(a) thereof, 7 U.S.C. 
427i(a), specifically provides that payments may be made without 
regard to the provisions of section 3648, Revised Statutes. In view of 
such authority we agree that the advance payments were not in con- 
travention of section 3648, Revised Statutes. 

We do not agree, however, with the Under Secretary’s views that 
the terms of the instant contract are in accord with our suggestion 
concerning future contract terms. Our suggestion contemplated that 
future contracts not only should provide for reimbursement of actual 
costs up to a stipulated maximum amount but should also specifically 
provide that no costs be incurred above the amount so stipulated unless 
authorized by a subsequent agreement if so intended. 

It also is our view that the Agricultural Marketing Act does not in 
any way affect the authority of the Academy as set out in section 3 of 
the act of March 3, 1863, 12 Stat. 806, 36 U.S.C. 253, which provides, 
in effect, that when the Academy is requested to perform work for the 
Government the actual expense of such work shall be paid from appro- 
priations made for that purpose. 

The Under Secretary states that the Academy agreed to contribute 
funds otherwise available to it to the cost of the contract work and con- 
tends that the contract price agreed on might, therefore, properly be 
less than the cost of the work. In response to our request for com- 
ments on this matter the Business Manager for the Academy, by letter 
of November 4, 1959, replied in part: 

2. The Under Secretary of Agriculture is correct in his statement that it was 


contemplated that the National Academy of Sciences-National Research Council 
“would contribute funds otherwise available to it to the cost of the project.” 
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Again in reference to an estimate of costs of stenographic and secretarial 
assistance, he quotes our statement that additional required services would 
be provided by the Academy-Research Council. The contributions of the Con- 
tractor from funds other than those provided by Contract No. A-—1s—33826 
were indeed quite substantial in amount. The services of the Executive Secre- 
tary of the Agricultural Board were provided at no cost to the contract. Those 
services consisted of scientific oversight of the project throughout its term. In 
addition, the services of the secretarial and stenographic staff of the Executive 
Secretary of the Agricultural Board were required and were provided to a con- 
siderable extent in the performance of the contract work. Those services were 
mostly in reference to (a) correspondence with individuals and organizations 
who were potential sources of data of the kind to be compiled, (b) correspond- 
ence with members of the Committee on Feed Composition and with other scien- 
tists on the development of criteria and on other matters relating to the organi- 
zation of the data to be compiled and (c) the preparation and distribution of 
committee meeting minutes and periodic progress reports. Further, a portion 
of the Contractor’s expenses of distributing copies of the published report, Com- 
position of Cereal Grains and Forages, was incurred subsequent to the date we 
closed the contract account, and such expenses have been defrayed from other 
funds. 

Generally accepted accounting practices would have permitted the Academy 
to charge the above-described costs to the contract account. The amount of 
those costs (not allocated to the contract account) exceeded the total of the cash 
contributions from the four sources named in the Special Acknowledgment on 
page vii of the published report and referred to in the Under Secretary’s letter. 
Those contributions were made in consideration of the fact that the Academy 
had obligated itself to assume a portion of the cost of the work required under 
the contract. 

3. You quoted the following from the Under Secretary’s letter of September 
11: “We believe in the instant contract it was clearly understood between the 
parties that the Academy was to provide sufficient financing to carry out the 
project even if the agreed fixed sum might turn out to be inadequate.” We deny 
categorically that responsible representatives of the Academy undertook on be- 
half of the Academy to underwrite, without limitation, costs of the work which 
would be in excess of the contract amount. Certainly it was not intended that 
acceptance of the contract should completely and irrevocably deny to the Acad- 
emy the right (a) to limit its financial obligation thereunder and/or (b) to 
claim and to receive payment agreed to for its actual cost of performance. It 
is our belief that the position taken herein is consistent with the terms of the 
Act of March 3, 1863 which imposes on the Academy the obligation to serve 
Government and the requirement that such services shall be provided on a non- 
profit basis. 


In view of the apparent misunderstanding between the contracting 
parties and the fact that your Department, even with the allowance of 
the claim, paid less than the actual cost of the contract work, we be- 
lieve that our allowance of the Academy’s claim represented a proper 
solution of the matter. In this regard your attention is invited to 
letter of December 1, 1958, addressed to our Claims Division by F. H. 
Spencer, Executive Assistant Administrator, Agricultural Research 
Service, wherein he stated that “* * * if you feel that the equity of 
the situation would justify payment of the claim, we would have no 
objection.” 


[B-141220} 


Civilian Personnel—July 3, 1959—Compensatory Days 
Substituted for Holiday Pay—dAct of September 22, 1959 


Employees who worked on July 3, 1959, and who, pursuant to Executive Order 
No. 10825, were granted a compensatory day off prior to September 22, 1959, 
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the date of enactment of Public Law 86-362 which superseded Executive Order 
No. 10825 and prescribed holiday compensation for work on the days desig- 
nated as holidays in lieu of Saturday holidays, are entitled to holiday compen- 
sation for such work with a charge to annual leave for the compensatory day, pro- 
vided that current annual leave is available to be charged, and provided fur- 
ther that no loss in compensation or other benefit results; however, under such 
circumstances, the granting of compensatory time prior to September 22, 1959, 
need not be changed. 


Any compensatory day granted for work on July 3, 1959, after September 22, 
1959, the date of enactment of Public Law 86-362, which prescribes holiday 
compensation for work on the days designated as holidays in lieu of Saturday 
holidays, is required by the act to be charged to annual leave or leave without 
pay, and premium holiday compensation must be paid for work on July 3, 1959. 


To the Chairman, United States Civil Service Commission, Novem- 


ber 23, 1959: 


We have considered your letter of November 10, 1959, which con- 
cerns the application of the retroactive provision of Public Law 
86-362, section 3, 73 Stat. 644, 5 U.S.C. 87c note, to those situations 
when an employee worked July 3, 1959, and was given compensatory 
time off as provided by Executive Order No. 10825 of June 12, 1959, 
particularly, when the payment of premium holiday compensation 
and the substitution of annual leave or leave without pay for the 
compensatory time granted may result in a loss of compensation or 
other benefit to employees. The specific questions presented are as 
follow: 


(a) An employee worked on July 3 and was given his compensatory day off 
as provided by Executive Order 10825, and prior to the enactment of Public 
Law 86-362. What adjustment, if any, is required? 

(b) What adjustment, if any, is required, if the compensatory day was 
given on or after September 22, the date of enactment, when the agency be- 
lieved it was authorized to do so? 


Executive Order No. 10825, so far as here pertinent, provided, in 
effect, that any employee required to work on July 3, 1959, shall be 
excused from duty, without charge to leave or loss of pay, on one 
other workday in the fiscal year 1960, The Executive order specif- 
ically prescribed that July 3 was not to be considered a holiday 
within the meaning of Executive Order No. 10358 of June 9, 1952, or 
any statutes so far as they relate to the compensation and leave of 
employees of the United States. 

On September 22, 1959, Public Law 86-362 was approved. It pro- 
vided, in pertinent part, that if any of the prescribed holidays shall 
occur on a Saturday, the day immediately preceding such Saturday 
shall be held and considered to be a legal public holiday in lieu of such 
day which so occurs on Saturday. The provisions thereof were made 
retroactive to July 1, 1959. Under the statute holiday pay is author- 
ized for services on July 3. Since Executive Order No. 10825 author- 
ized only compensatory time off for services performed on July 3, and 
since the statute authorized only holiday compensation retroactively 
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to July 1, 1959, confusion has resulted. For example, if it be held 
that the statute now requires payment of premium holiday compen- 
sation in all cases for work performed on July 3, 1959, there will 
result situations in which employees who received promotions or 
increases in compensation after July 3, 1959, and who have been 
granted a compensatory day off after the promotion or increase but 
prior to September 22, 1959, in accordance with Executive Order No. 
10825, will be indebted to the United States by reason of their having 
no annual leave to substitute for such compensatory day off for which 
they received pay at a rate higher than the rate of premium holiday 
pay for July 3. 

In order to give effect to the retroactive feature of the statute so far 
as possible without disturbing rights already exercised under Execu- 
tive Order No. 10825, our view is that those employees who worked 
July 3, 1959, and were granted compensatory time off prior to Septem- 
ber 22, 1959, the enactment date of the statute, should be paid holiday 
compensation for such work with a charge to annual leave for the 
compensatory day, provided there is cwrrent annual leave to which 
such day may be charged and provided further that no loss in compen- 
sation or other benefit results from such action. When there is no 
current annual leave available or when a loss in compensation or other 
benefit is involved, the granting of compensatory time off prior to 
September 22, 1959, in accordance with Executive Order No. 10825, in 
lieu of holiday compensation under the statute, need not be disturbed. 
Question (a) is answered accordingly. 

As to question (b), when the compensatory day off has been granted 
after September 22, 1959, the enactment date of the statute, we feel 
there is no basis for permitting an exception to the statute, which in 
effect requires payment of holiday compensation for work performed 
on July 3, and which makes no provision for granting compensatory 
time off in lieu thereof. Certainly, on and after September 22, 1959 
(no compensatory time off having previously been granted), holiday 
compensation was authorized and could have been paid without dis- 
turbing any rights exercised under Executive Order No. 10825. 
Therefore, under those circumstances, we are required to answer ques- 
tion (b) by saying that if a compensatory day has been granted on or 
after September 22, 1959, for work performed on July 3, 1959, such 
absence should be charged to annual leave or leave without pay and 
premium holiday compensation paid for the work performed on such 
day. 
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Civilian Personnel—July 3, 1959—Compensatory Days 
Substituted for Holiday Pay—Act of September 22, 1959 


Employees who had no current annual leave to substitute for the compensatory 
day granted for work on July 3, 1959, prior to September 22, 1959—the date of 
enactment of Public Law 86-362 which superseded Executive Order No. 10825, 
so that the substitution might result in a loss of compensation or other benefit 
by the retroactive payment of premium compensation are not required to have 
the action granting the compensatory time disturbed and such employees are 
not entitled to an additional day’s pay for July 3, 1959. 


To the Chairman, United States Civil Service Commission, Decem- 
ber 1, 1959: 


Your letter of November 30, 1959, concerning our decision B-141222 
of November 23, 1959, 39 Comp. Gen. 393, points out that reports 
in the press indicate that one sentence therein, which reads “When 
there is no current annual leave available or when a loss in compen- 
sation or other benefit is involved, the granting of compensatory 
time off prior to September 22, 1959, in accordance with Executive 
Order No. 10825, in lieu of holiday compensation under the statute, 
need not be disturbed”, can be construed two different ways. In 
order to clarify the matter you ask whether employees who are not 
to be charged leave for a compensatory day taken before September 
22 are entitled to an additional day’s pay as holiday pay for July 3. 

In our consideration of the questions raised in your letter of No- 
vember 10, 1959, we concluded that the purpose of the provisions of 
Public Law 86-362, 5 U.S.C. 2064(d), was to confer a benefit upon 
employees. Therefore, it was our opinion that the provisions should 
not be applied retroactively to those employees who had no current 
annual leave so as to cause a loss of compensation or other benefit 
which might result if payment of premium holiday compensation 
was required in all cases and the compensatory time off charged to 
accumulated annual leave or leave without pay. Nor did we feel 
that the statute should be applied so as to grant such employees 
double benefits. Therefore, in our decision of November 23, 1959, 
we stated that the granting of compensatory time, under the Execu- 
tive order, under such circumstances need not be disturbed. In such 
cases it is our opinion that employees are not entitled to an addi- 
tional day’s pay as holiday pay for July 3, 


[B-140175] 


Bids—Discarding All Bids—Justification—Contracting Of- 
ficers’ Authority 


The rejection of all bids submitted in response to an invitation for furnishing 
all labor, materials, vans, etc., for storage of household effects on the basis that 
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multiple awards would have been impracticable and that the estimated quantity 
of material for storage was excessive, when the invitation clearly did not con- 
template separate awards so that it was unnecessary to specifically limit award 
on an aggregate basis and when there was no reasonable basis for considering 
that the estimate was excessive, was so grossly erroneous as to constitute an 
arbitrary rejection to the detriment of the Government’s interest in maintaining 
the integrity of the competitive bidding system; therefore, award under the 
second invitation should be canceled and award to the lowest responsible bidder 
under the first invitation for the remaining period of the year should be made. 
Although the authority vested in contracting officers to reject any and all bids 
and to readvertise a procurement is extremely broad and ordinarily will not be 
questioned by the Comptroller General, in the exercise of such authority the 
contracting officer must not act arbitrarily. 


A contracting officer who rejected a bid for handling and storage of household 
effects on the basis that invitation did not permit award to only one bidder and 
that the estimated quantity of material for storage was excessive when the 
invitation not only contemplated an award to one bidder in the aggregate but 
would have been normal procedure and the revision in quantity was not large has 
not presented any cogent reasons based upon law or regulation to justify rejec- 
tion of all bids. 


To the Secretary of the Air Force, November 25, 1959: 


In response to our request of July 17, 1959, the Assistant Deputy for 
Procurement and Production by letter dated August 31, 1959, fur- 
nished a report relative to the protest of Smyth Hawaiian Van Lines, 
Inc., against the award of a contract under invitation for bids No. 
64-605-59-281 covering the drayage, storage and handling of house- 
hold goods at Oahu, Hawaii. 

Invitation for bids No. 64-605-59-232 was issued on May 15, 1959, 
requesting bids for furnishing all labor, materials, vans and equipment, 
warehouse and storage facilities, for storage of household effects of Air 
Force personnel in accordance with specifications for the period July 
1, 1959, through June 30, 1960. The services called for were as 
follows: 

Item 1. Drayage from residence and/or place of storage to’ con- 
tractor’s warehouse for nontemporary storage (6,000 CWT estimated 
quantity). 

Item 2. Storage of household goods at contractor’s warehouse, per 
month (72,000 CWT estimated quantity). 

Item 3. Handling (in and out) of household goods at contractor’s 
warehouse (6,000 CWT estimated quantity). 

Clause 28 of the General Provisions of the invitation provided: 


ESTIMATED REQUIREMENTS 


(a) The quantities of supplies and services which the Government establish- 
ment issuing this contract estimates it will require during the period covered by 
this contract are set forth in the Schedule. These quantities are estimates only 
and are not purchased hereby. 

(b) The Contractor agrees to furnish such supplies and services, when called 
for by the Government. The Government, in turn, agrees to call on the con- 
tractor for all the requirements for the supplies and services of the Govern- 
— activity issuing this contract or for such activities as are set forth in the 
Schedule, 





398 DECISIONS OF THE COMPTROLLER GENERAL [89 


(c) In the event that the requirements of the Government establishment 
issuing this contract for the supplies and services described herein do not ma- 
terialize in the quantities specified as either “estimated” or “maximum” in the 


Schedule, such failure shall not constitute grounds for equitable adjustment 
under this contract, except as may be specifically provided in the Schedule. 
Bids were opened on June 4, 1959, and it appears from the abstract 
of bids that Smyth submitted the lowest aggregate bid in the amount 
of $39,600 of the seven bids received and opened. By letter of June 5, 
1959, the contracting officer notified Smyth that all bids had been 


rejected due to “omissions in the specifications and the Government’s 
inability to make multiple award.” Thereafter, the requirement was 
readvertised under invitation No. 64-605—59-281 dated June 5, 1959, 
which reduced the estimated quantity of item 2 from 72,000 CWT to 


53,000 CWT and specifically provided that items 1, 2 and 3 would be 


awarded to one bidder. Bids under that invitation were opened on 


June 19, 1959, and award was made on that date to Y. Higa Enter- 
prises, Ltd., which had submitted the lowest aggregate bid in the 
estimated amount of $21,190. Smyth submitted the third lowest bid 


of the six bids received in response to this invitation. 


It is reported that the first invitation was considered deficient by 
the contracting officer in two respects: (1) that multiple awards 
would have been impracticable; and (2) that the estimated quantity 
of 72,000 CWT for item 2 was excessive and should be revised. 

The Terms and Conditions of the earlier invitation provided that: 


“The contract will be awarded to that responsible bidder whose bid, 
conforming to the Invitation for Bids, will be the most advantageous 
to the Government, price and other factors considered.” It was fur- 
ther provided that: “The Government may accept any item or group 
of items of any bid, unless the bidder qualifies his bid by specific 
limitations. * * *.” It is admitted, and we agree, that award to one 
bidder is inherent in this type of service, especially since the earlier 
invitation as well as the later invitation clearly envisaged an in- 
tegrated operation by only one contractor. The earlier invitation did 
not contemplate separate awards and, for all intents and purposes, 
it was unnecessary to specifically limit award on an aggregate basis. 
In fact, section 2-406.3(d) of the Air Force Procurement Instruc- 
tion precludes multiple awards, such as items 1, 2 and 3 separately, 
unless a specific provision for such award is included in the invita- 
tion. All bidders who responded to the earlier invitation were on 
notice that, in the absence of a specific limitation in their bids, the 
Government reserved the right to award all items to one bidder. We 
note that no bidder so limited its bid or failed to bid on all three items. 

Concerning the contracting officer’s letter of rejection, it is quite 
evident that the “omissions in the specifications” referred only to 
the lack of a provision in the earlier invitation to the effect that an 
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aggregate award was contemplated by the invitation. As pointed 
out above, however, no reasonable basis existed for considering that 


such a provision was necessary. Also, as we understand the facts, 


there was no reasonable basis for considering that the estimated quan- 
tity of item 2 was excessive and, in our opinion, this was not relied 
upon by the contracting officer in rejecting all bids, as evidenced 
by his rejection letter of June 5, 1959, which referred only to “omis- 
sions in the specifications and the Government’s inability to make 
multiple award.” 

We, therefore, are of the view that the rejection of all bids under 
the earlier invitation was so grossly erroneous as to constitute an 
arbitrary rejection to the detriment of the Government’s interest in 


maintaining the integrity of the competitive bidding system. As 


was stated by the Court of Claims in Massman Construction Com- 
pany v. United States, 102 C. Cls. 699, 719, “To have a set of bids dis- 
carded after they are opened and each bidder has learned his com- 
petitor’s price is a serious matter, and it should not be permitted 


except for cogent reasons.” 


We, of course, recognize that the authority vested in the contract- 
ing officer to reject any or all bids and readvertise is extremely broad, 
and ordinarily such action will not be questioned by our Office. How- 
ever, in exercising such authority, the contracting officer must not act 


arbitrarily. See Brown v. City of Phoenix, 272 P. 2d 358, 361, 362. 
In 36 Comp. Gen. 62, 66 it was held: 


We cannot say that the further action on the part of the contracting office 
in rejecting all bids and readvertising was correct and proper, however. We 
frequently have held that in the matter of Government procurement contracting 
officers are vested with a certain amount of discretion and, in the absence of a 
showing of arbitrary or capricious action, favoritism or a complete disregard of 
the law or facts, we would not be warranted in holding that their procurement 
actions were illegal. But in this case we are unable to conclude that there was 
an absence of arbitrary or capricious action on the part of the contracting 
office. In our opinion your belated telegram proposing to underbid the success- 
ful bidder’s price by only a few cents clearly should not have been considered a 
“cogent reason” for the rejection. Nor do we believe that the rejection action 
based upon the possibility of a minor additional price concession on a small in- 
crease in quantity, which because of insufficient funds apparently should not 
have been ordered by the requisitioning agency in any event, was in harmony 
with the spirit and purpose of the advertising statutes. In view thereof, we 
are in complete accord with the opinion of the Administrator that the purported 
rejection was not founded upon a valid basis. * * * 


As in that case, we must conclude here that the contracting officer 
had no “cogent reason” based upon law or regulation to reject all bids. 
By reason of the position he held he either knew or should have known 
that an award to one bidder in the aggregate under the first invitation 
not only was authorized but would have been normal procedure. 
Neither do we feel that the rejection action based upon the small re- 
vision of the quantity estimated in item 2 represented a “cogent rea- 
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son” for the rejection in view of the provisions of clause 28 of the 
General Provisions of the earlier invitation. In that connection, we 
note that the estimate for storage under the previous contract with 
Smyth (No. AF 64 (605)-710) of 1,400 CWT per month was substan- 
tially out of line with the ultimate quantity of 10,871 CWT actually 
handled during the term of that contract. 

Accordingly, it is the opinion of our Office that contract 
No. 64 (605)-1734 with Y. Higa Enterprises, Ltd., should be canceled 
and award made to the lowest responsible bidder under invitation 
No. 64-605-59-232 for the remaining period through June 30, 1960. 


[B-140997] 


District of Columbia—Accounting System—Conformance 
to Prescribed Procedures—Submission to Comptroller 
General 


Since the authority vested in the Comptroller General to prescribe forms, systems 
and procedures under section 309 of the Budget and Accounting Act, 1921, 31 
U.S.C. 49, is specifically made applicable to the municipal government of the 
District of Columbia, 31 U.S.C. 2, and that authority is required to be exercised 
consistent with the provisions of section 112 of the Accounting and Auditing 
Act of 1950, the omission of the District of Columbia from the specific terms 
of the 1950 act is immaterial insofar as the application of the principles, stand- 
ards, and related accounting and auditing requirements are concerned; there- 
fore, the establishment of an accounting system for the District of Columbia is 
required to conform to the standards prescribed by the Comptroller General 
and to be submitted for approval pursuant to section 112(b) of the 1950 act, 
81 U.S.C. 66(b). 


To the President, Board of Commissioners of the District of Colum- 
bia, Nevember 25, 1959: 

Your letter of October 13, 1959, advises that after a study of the 
matter you conclude that the Accounting and Auditing Act of 1950 
is not applicable to the District of Columbia, and requests our views 
on the validity of such conclusion. 

The Accounting and Auditing Act of 1950, comprising Part II of 
Title I of the Budget and Accounting Procedures Act of 1950, Public 
Law 784, 81st Congress, approved September 12, 1950, 64 Stat. 834, 
31 U.S.C. 65, e¢ seg., uses the term “executive agency,” and the Munic- 
ipal Government of the District of Columbia is not mentioned therein. 
Section 118 of the act, 64 Stat. 837, 31 U.S.C. 65a, defines the term 
“executive agency” as meaning “any executive department or inde- 
pendent establishment in the executive branch of the Government,” 
with exceptions not here pertinent. 

There is ample authority supporting the proposition that the 
Municipal Government of the District of Columbia is not an “execu- 
tive department or independent establishment in the executive branch 
of the Government” and there is no necessity to discuss the proposi- 
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tion here. See District of Columbia v. Woodbury, 136 U.S. 450; 
Metropolitan Railroad Co. v. District of Columbia, 182 U.S.1. Thus, 
it is apparent that the Municipal Government of the District of 
Columbia is not an executive agency as that term is used in the 
Accounting and Auditing Act of 1950. However, that fact of itself 
does not render the act inapplicable to the Municipal Government of 
the District of Columbia in its practical application. Section 112(a) 
of the act, 31 U.S.C. 66(a), provides in pertinent part that: 


The Comptroller General shall continue to exercise * * * to the extent he 
deems necessary, the authority vested in him by section 309 of the Budget and 
Accounting Act, 1921 (42 Stat. 25). Any such exercise of authority shall be 
consistent with the provisions of this section. 


Section 309 of the Budget and Accounting Act, 1921, 31 U.S.C. 49, 
provides: 


The Comptroller General shall prescribe the forms, systems, and procedure 
for the administrative appropriation and fund accounting in the several de- 
partments and establishments, and for the administrative examination of fiscal 
officers’ accounts and claims against the United States. 

Section 309 is specifically made applicable to the Municipal Govern- 
ment of the District of Columbia by 31 U.S.C. 2. 

The exercise of our authority under section 309, “consistent with 
the provisions of” section 112 of the 1950 act, 31 U.S.C. 66, together 
with the general auditing authority over the District of Columbia 
specifically granted by 31 U.S.C. 72, renders our relationship with 
the Municipal Government of the District of Columbia, insofar as 
the principles, standards, and related requirements for accounting 
and our audit are concerned, exactly the same as it would be if the 
Municipal Government had been specifically included in the 1950 
act. Hence, the omission of the Municipal Government of the District 
of Columbia from the specific terms of the Accounting and Auditing 
Act of 1950, is immaterial with regard to the applicability to that 
Government of the principles, standards, procedures, systems, etc., 
developed and established under that act. 

We believe it is clear that an adequate accounting system for the 
District of Columbia conforming to our prescribed principles, stand- 
ards, and related requirements for accounting is required, and that 
when such system is established it should be submitted to us for ap- 
proval in accordance with our circular letter of May 28, 1959, B- 
115390, for approval under section 112(b) of the 1950 act, 31 U.S.C. 
66(b). 


[B-140917] 


Military Personnel—Quarters Allowance—Subleasing to 
Other Military Personnel 


Defense housing units which are occupied by military and civilian personnel 
on a rental basis pursuant to the authority in the Lanham Act of October 14, 
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1940, 42 U.S.C. 1521, et seq., may be sublet to military personnel on a rental 
basis during periods of temporary absence and the determination of the amount 
of rent under the sublease is a matter between the parties, there being no 
privity between the sublessee and the Government as original lessor. 


A member of the uniformed services who is entitled to receive a quarters allow- 
ance while occupying defense housing facilities on a rental basis may sublet the 
quarters to another member of the uniformed services and whether or not the 
sublessee pays any rental charge, the members (lessor and sublessee) would 
not lose their right to the quarters allowance. 


The occupancy by members of the uniformed services on a rental basis of quar- 
ters which are classified as inadequate under section 407(a) of the act of August 
30, 1957, 42 U.S.C. 1594j(a), gives rise to a landlord and tenant relationship 
between the Government and the lessor so that the lessor could sublet the 
quarters to another member of the uniformed services on a rental basis without 
loss of the quarters allowance. 


To the Secretary of Defense, November 30, 1959: 


Refrence is made to letter of October 1, 1959, from the Acting As- 
sistant Secretary of Defense (Comptroller), requesting decision on 
certain questions involving the subletting of rental quarters by mili- 
tary and civilian occupants during period of temporary absence, 
together with related questions involving entitlement to basic allow- 
ance for quarters. The questions for decision are set forth in Com- 
mittee Action No. 251, Military Pay and Allowance Committee, De- 
partment of Defense, as follows: 

1. May military and civilian occupants sublet quarters currently adminis- 
tered as rental housing (Lanham Act etc), to military personnel during periods 
of temporary absence? 

2. If the answer to question one is in the affirmative must the rental charge 
under the sublease (exclusive of rental for personally owned furniture) not ex- 
ceed the rental paid by the sublessor to the government? 

3. If the answer to question one is in the affirmative would both the military 
sublessor and sublessee be entitled to basic allowance for quarters whether or 
not they pay a rental charge? 

4. Would the answers be the same in the case of public quarters presently 
being occupied on a rental basis having been classified as “Inadequate Quar- 


ters” under the authority contained in Section 407 of the Act of 30 August 1957 
(71 Stat. 556) ? 


Under authority of the Lanham Act of October 14, 1940, 54 Stat. 
1125, as amended, 42 U.S.C. 1521, e¢ seg., certain members of the 
Armed Forces and civilian employees in the Defense Department 
assigned to duty at naval or military reservations, posts or bases may 
be assigned defense housing units on a rental basis, by the Housing 
and Home Finance Administrator or, on projects transferred to the 
jurisdiction of the Army, Air Force, or Navy Departments, by the 
Secretaries of the departments concerned. Pursuant to the act of 
July 2, 1945, 59 Stat. 316, 87 U.S.C. 111a, personnel of the Armed 
Forces may occupy on a rental basis any housing facilities other than 
public quarters constructed for assignment to and occupancy without 
charge by such personnel, and they are not to be deprived by reason of 
such occupancy of the money allowances to which they would other- 
wise be entitled for rental of quarters. 
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We held in 35 Comp. Gen. 596, 599, that, where civilian rental hous- 
ing is assigned to a civilian employee on a rental basis, such quarters 
constituted the employee’s home, and in the absence of a statute or 
regulation to the contrary, the employee is free to share the quarters 
with others or to permit their occupancy by others while he is on leave 
of absence, as he sees fit. No objection was seen to the temporary 
rental of such quarters to an officer of the Armed Forces. This is 
equally true where a member of the Armed Forces is occupying a de- 
fense housing unit on a rental basis. Question No. 1 is therefore 
answered in the affirmative. 

“The relation created by a sublease being for all general purposes 
the ordinary relation of landlord and tenant, the rights, duties, and 
liabilities as between sublessor and sublessee are determined by the 
general rules governing the rights, duties, and liabilities as between 
landlord and tenant * * *.” 32 Am. Jur. 414. “Between a sublessee 
and the original lessor there is no privity either of contract or of 
estate.” 32 Am. Jur. 423. It follows that the amount of rent to be 
charged under a sublease is a matter for agreement between the parties 
to the sublease, the amount of rent being paid to the original lessor, 
a stranger to that agreement, being immaterial. Accordingly, ques- 
tion 2 is answered in the negative. 

Question 3 refers to “the military sublessor.” Within the frame- 
work of the present submission a military sublessor is an occupant of 
Government quarters on a rental basis who is entitled to a basic allow- 
ance for quarters. Question 3 is answered on the assumption that it 
pertains only to the “sublessee,” the individual temporarily occupy- 
ing, with the regular occupant’s permission, quarters rented by the 
latter from the Government. 

On the above assumption a relationship of landlord and tenant exists 
between the Government and the regular occupant, and the latter may 
impose a rental charge upon a temporary occupant of his leased quar- 
ters or permit such temporary occupancy without charge, as he sees 
fit. The situation here is not comparable to that considered in 35 
Comp. Gen. 362, where quarters were furnished an employee, not on 
a rental basis, but as an incident of a master and servant relationship. 

Question 3 is answered by saying that whether or not the “sublessee” 
pays any rental charge for his temporary occupancy is not material. 
Under either alternative he would not lose the right to any basic allow- 
ance for quarters to which he otherwise would be entitled. 

Subsection 407(a) of the act of August 30, 1957, 71 Stat. 556, 42 
U.S.C, 1594j (a), provides that : 

Notwithstanding the provisions of any other law, members of the Army, 
Navy, Air Force, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 


Public Health Service, with dependents, may occupy on a rental basis, without 
loss of basic allowance for quarters, inadequate quarters under the jurisdiction 
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of any of the uniformed services, notwithstanding that such quarters may have 
been constructed or converted for assignment as public quarters. The net 
difference between the basic allowance for quarters and the fair rental value 
of such quarters shall be paid from otherwise available appropriations. 


Subsection 407(c), 42 U.S.C. 1594j(c), provides that the Secretary 
of each of the departments concerned is authorized, subject to stand- 
ards established pursuant to regulations approved by the President, to 
designate as rental housing such housing as he may determine to be 
inadequate as public quarters. Subsection 407(e), 71 Stat. 557, 42 
U.S.C. 1594] (e), provides that: 

All housing units determined pursuant to subsection (c) of this section to be 
inadequate shall, prior to July 1, 1960, either be altered or improved so as to 
qualify as public quarters, or be demolished or otherwise disposed of. 

Despite the fact that occupancy of inadequate quarters on a rental 
basis as authorized by subsection 407 (a) is necessarily on a temporary 
basis—see subsection 407(e)—such occupancy during the term of its 
existence gives rise to a landlord and tenant relationship between the 
Government and the lessor. 

Accordingly, question 4 is answered in the affirmative. 


Pe ee, , 
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Contracts—Mistakes—Contracting Officer’s Error Detection 
Duty 


A contractor who, after receipt of notice of award of a contract, advises the pro- 
curement agency that the additional cost as a result of an error alleged at bid 
opening will be absorbed is estopped from claiming a further error. 

Although a contracting officer is bound to protect the interests of all bidders by 
exercising that degree of care which a reasonable and prudent person might 
exercise under similar circumstances in determining the lowest responsible bid- 
der, price and other factors considered, where there is nothing on the face of 
the bid to indicate the possibility of error, the fact that a bid is low in relation 
to the existing economic climate and does not reflect a higher price than quoted 
in past years does not impose any duty on the contracting officer to question the 
bidder’s price, or to assure himself that the bid was computed correctly with 
regard to economic conditions, past procurements, or other matters merely inci- 
dent to the written bid. 

Where the price range between a low bid and several other low bids when aver- 
aged together is about 1.74 times the low bid and 1.56 times the amount of the 
second low bid, there can be no basis for the conclusion that the price difference 
constitutes constructive notice to the contracting officer of an alleged error. 


To Fowler, Leva, Hawes & Symington, December 1, 1959: 


Reference is made to your letter of August 24, 1959, requesting, on 
behalf of the Electronics Division of Globe Industries, Inc., recon- 
sideration of our decision dated July 15, 1959, 39 Comp. Gen. 36, 
wherein, we held that no legal basis exists for allowing any amount 
in excess of the prices fixed in contract No. DA-36-039-SC-76813. 


Two principal contentions are advanced as bases for allowing Globe 
the relief claimed because of mistake in bid as follows: 


(1) The Contracting Officer should have requested Globe to verify its bid 
because the record before him should have caused him to surmise that Globe 
made a mistake in its bid. 


(2) Globe notified the Contracting Officer of the error in its bid before the 
award was made, and the Contracting Officer was under a duty to consider the 
evidence of mistake before making the award but declined to do 80 because of 
his erroneous belief that the award had become effective before the claim of error. 

A review of the entire record in this case presents, in the first 
instance, the principal question as to the legal consequences to be 
attached to the execution of the contract by Globe subsequent to the 
allegation of error in bid. In a letter dated February 11, 1959, Globe 
advised the contracting officer in part as follows: 

During our visit to the Army Signal Supply Agency on 9 February 1959 we 
indicated that while the magnetic contactor, which will cost us $23.62 each was 
inadvertently omitted when preparing our quotation, we had decided to absorb 
this additional cost in order not to disappoint the Signal Corps. 

The letter went on to advise of a further error in its bid of $223.97 
on Range “B” amounting to $37.82 caused by a faulty adding 
machine in computing the bill of materials. The total claimed error 
of $61.44—later adjusted to $53.25—if corrected would make Globe’s 
bid $277.22 per unit, or in excess of the second low bid. The record 
further establishes that the notice of award was mailed on January 30 
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and received by Globe on February 2, 1959. However, while error 
only as to the magnetic contactors was alleged on January 30, relief 
from such error was waived on February 9, 1959, after the notice of 
award was received by Globe. Paragraph 8(d) of the Terms and 
Conditions of the invitation provided: 


(d) A written award mailed (or otherwise furnished) to the successful bidder 
within the time for acceptance specified in the bid shall be deemed to result in 
a binding contract without further action by either party. 


There is no doubt that a valid and binding contract was in exist- 
ence on February 2, 1959. Hence it is clear that both the Government 
and Globe were fully aware as to the error respecting the magnetic 
contactors on February 2, 1959, when the notice of award was received 
by Globe. The resulting contract is presumed, in law, to express the 
final understanding of the parties. See Brawley v. United States, 96 
U.S. 168, 173; Simpson v. United States, 172 U.S. 372. 

In the case of The Massman Construction Company v. United 
States, 102 C. Cls. 699, certiorari denied 325 U.S. 866, the plaintiff 
sought to recover $88,000 alleging that it omitted an item of that 
amount in preparing its bid. The court, in denying recovery of the 
amount of the alleged mistake, stated (page 717)— 

At the time the contract was awarded to the plaintiff, pursuant to its bid, and 
at the time it signed the contract, the plaintiff was not mistaken. It had become 
aware of the mistake in its bid, and faced the problem of whether it was willing 
to sign a contract for the figure which it had, by mistake since discovered, bid. 
The Government was also aware of the plaintiff’s claim that it had made a 
mistake in the bid. There was not, then, at the time of signing the contract, any 
lack of knowledge, either mutual or unilateral, which caused either of them to 
make the contract which they did make, when in fact they intended to make a 
different contract. That being so, if we should reform the contract as the 
plaintiff requests, we would be making for the parties the very contract which 


one of them, the Government, expressly refused to make at that time, though 
requested to do so by the plaintiff. 


Also, see Board of Trustees of National Training School for Boys 
v. O. D. Wilson Co., Inc., 183 F. 2d 399; 20 Comp. Gen. 652; 23 id. 
596; 25 id. 536; 26 zd. 426; 31 zd. 384. It is reasonable to hold that 
Globe is now estopped from claiming error as to the magnetic con- 
tactors since to permit consideration of that error would be tanta- 
mount to permitting Globe to disaffirm its contract subsequent to price 
verification as to that error. See 19 Am. Jur., Estoppel, section 148; 
17 C.J.S. Contracts, section 446. Moreover, Globe was on noiice of 
error on January 30 and, at that time, was obliged to fully verify its 
bid price not only as to the magnetic contactors but also as to all 
other items of cost comprising its bid. Globe failed to fully verify 
and confirm its price. We believe it is reasonable to hold that its 
statement to the contracting officer to “absorb this additional cost” 
effectively estops Globe from thereafter claiming further error. How- 
ever, in view of your contention that the contracting officer should 
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have been on constructive notice of the alleged errors, it is believed 
appropriate to consider that aspect of the case. 

Concerning the further error alleged after the effective date of 
the contract, it was implicit in our decision that the contracting 
officer had neither actual nor constructive notice of the probability 
of error in Globe’s bid. That is to say, we found nothing on the face 
of the bid which could have indicated that an error had been made, or 
that the contracting officer should have been on constructive notice 
that the possibility of error existed. 

Turning specifically to the argument that Globe’s bid was “far out 
of line with the bids of at least eleven of the twelve other companies,” 
a careful analysis of the abstract of bids reveals that the difference 
between Globe’s bid price and other bidders was not so significant 
as would have placed the contracting officer on notice of probability 
of error, and it does not appear that such difference was so great that 
he should have been on notice of error. The increasing progression 
of the other eleven bid prices percentage-wise was not erratic or un- 
reasonable in relation to the low bid of Globe. For example, bid No. 
2 exceeded Globe’s by 11.6 percent, No. 3 by 24.6 percent, No. 4 by 
25.5 percent, No. 5 by 48.7 percent, No. 6 by 51.4 percent, and No. 7 
by 53.6 percent. We cannot regard those differences as gross or in- 
dicative of error in the low bid, especially in view of the strong com- 
petition in the electronics industry for Government business. The 
very nature of the competitive bidding system necessarily generates 
bids of divergent amounts. Moreover, it is our view that contracting 
officers clearly have no responsibility to bidders to assure that bids 
are estimated and arrived at on similar bases or that the bids include 
all normal items of cost, including a reasonable profit. Neither are 
they required to give great weight to the details of bids received four 
years previously for the same item but for different quantities to 
ascertain the reasonableness of prices quoted. The preparation of a 
bid in response to the subject invitation was Globe’s responsibility 
alone and it required the exercise of reasonable diligence on Globe’s 
part. As was stated by the Supreme Court in the case of Grymes v. 
Sanders, et al., 93 U.S. 55, 61, “Mistake, to be available in equity, 
must not have arisen from negligence, when the means of knowledge 
were easily accessible. The party complaining must have exercised 
at least the degree of diligence ‘which may be fairly expected from a 
reasonable person.’” Of course, when a contracting officer suspects 
an error in bid he should specifically advise the bidder of the exact 
nature of the error and request verification. This is the test estab- 
lished by the case of United States v. Metro Novelty Manufacturing 
Co., Inc., 125 F. Supp. 713. However, the contracting officer here had 
neither actual nor constructive notice of any mistake. Cf. 37 Comp. 
Gen. 786. 
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While we agree that it is a matter of common knowledge that prices, 
wages, and costs of doing business have advanced considerably during 
the past five or six years, it does not necessarily follow that a bid 
which may not reflect a higher price than that quoted in the past years 
is necessarily in error. Certainly, the cases cited by you in support 
of the principle that the courts give judicial knowledge to the fact of 
inflation are not relevant to the specific matter here involved, and 
may not be considered as supportive of the position advanced by you. 
We cannot hold that a contracting officer is constructively on notice 
of probable error solely because a particular bid is low in relation to 
the economic climate then existing. One of the purposes of the com- 
petitive bidding system is to elicit the lowest responsible bid under 
procedures which permit free and full competition. It would be 
cetrimental to the interests of the Government in fostering and pre- 
serving that system to impose a duty upon a contracting officer to 
assure for himself that a low bid regular on its face was computed 
correctly with due regard to economic conditions, past procurements, 
reasonable degrees of price progression of other bids, or other matters 
purely incidental to the written bid. We agree that a contracting 
officer is bound to protect the interests of all bidders by exercising 
that degree of care which a reasonable and prudent person might 
exercise under similar circumstances in determining the lowest re- 


sponsible bidder, “price and other factors considered.” But that duty 
does not extend to questioning a bidder’s price as to accuracy where 
nothing is apparent on the face of the bid to indicate even a possibility 
of error. 

While the invitation requested bids also on the quantities indicated 
in Ranges “A” and “C” and bids were submitted by all bidders for the 
three ranges, bids were evaluated solely on the basis of those received 
for Range “B” since it represented the quantity of rectifiers the 
Government desired. Thus, no necessity existed for evaluating bids 
under Ranges “A” and “C.” That being the case, we do not believe 
that the differences in bid prices within those ranges should have 
been imputed to the contracting officer as indicative of the possibility 
of error in Globe’s bid on Range “B.” Our decisions reported at 
37 Comp. Gen. 398 and id. 654, cited in your August 24, 1959, letter, 
are not persuasive here since they involved mistakes in bid on multiple 
items. 

The case of C.V. Monroe Manufacturing Company v. United States, 
143 F. Supp. 449, is cited by you in support of the proposition that 
the spread between Globe’s bid and other bids constituted constructive 
notice to the contracting officer of the alleged error. In that case 


ten bids were received ranging from $3.91 to $300 per unit; the. 


second and third bids being $6.40 and $18, respectively. The average 
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of the next seven bids above the two lowest bids was $24.96 or six 
times the amount of the low bid and about four times the amount of 
the second low bid. The court held that the Government should have 
known of the contractor’s gross mistake which was obvious when 
all bids were compared. However, there does not exist here such 
gross, apparent error. If we average all but the three lowest bids, 
we find that the average ($390.37) is about 1.74 times Globe’s low bid 
and about 1.56 times the amount of the second low bid. Hence, the 
instant case is clearly distinguishable from the Monroe case on the 
facts which constituted the principal basis for determining that an 
obvious gross mistake existed on the face of the bid. 
Accordingly, the decision of July 15, 1959, is affirmed. 


[ B-140961 ] 


Civilian Personnel—Compensation—Highest Previous 
Salary Rate Rule—Canal Zone Employees—Differential 
and Tax Additive 


The rule which permits previous rates of compensation to be used in fixing 
initial salary rates upon transfer, reinstatement, promotion, demotion, etc., 
has been applied in terms of rates prevailing in the United States so that the 
tropical differential paid to employees who served in the Canal Zone, even 
though regarded as basic compensation, results in an increase of Canal Zone 
rates over United States rates and, therefore, is not for consideration in fixing 
the compensation of former Canal Zone employees upon transfer to positions 
in the United States. 

The effect of the tax additive which is allowed to United States citizen 2m- 
ployees serving in the Canal Zone is to restore to such employees a rate of com- 
pensation equivalent to that paid for the same or similar Government work 
in the continental United States; therefore, the highest previous salary rate 
rule being based on United States rates, the tax factor may be added to the 
basic Canal Zone rate (exclusive of tropical differential) and the aggregate 
rate thus obtained used as the highest previous rate in establishment of the 
rate of compensation upon transfer to a position in the United States. 


To the Secretary of the Navy, December 1, 1959: 


On October 8, 1959, the Assistant Secretary (Personnel and Re- 
serve Forces) requested our decision on the following questions: 


(a) Does Section 9 of Public Law 85-550 authorize consideration of both 
the tax additive and tropical differential as part of basic compensation for pay- 
fixing purposes upon subsequent employment outside the Panama Canal Zone? 

(b) If not, may the tax additive be included for this purpose? 


We have informally ascertained that those questions refer to an 
employee who was serving in the Canal Zone in the equivalent of 
grade GS-12 under the Classification Act of 1949, as amended; who 


was transferred to a position in grade GS-11 in the United States; 
and who now is being promoted to a position in grade GS-12. Also, 
we understand that the “pay-fixing purposes” involved in the ques- 
tions refer to the “highest previous rate” rule of the Federal Em- 
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ployees Pay Regulations, 5 C.F.R. 25.103, promulgated by the Civil 
Service Commission under authority of section 802 of the Classifica- 
tion Act, as amended, 5 U.S.C. 1132, pursuant to which, upon reem- 
ployment, transfer, reassignment, promotion, repromotion, or 
demotion, an employee’s initial salary rate may be fixed at any sched- 
uled rate of his grade which does not exceed his highest previous 
basic salary rate, 

As indicated in the title of Public Law 85-550, approved July 25, 
1958, 72 Stat. 405, the purpose of the act is to implement item 1 of 
a Memorandum of Understanding attached to the treaty of Janu- 
ary 25, 1955, entered into by the Government of the United States 
and the Government of the Republic of Panama concerning wage and 
employment practices of the United States Government in the Canal 
Zone. The portions of such item 1 here pertinent are recited in 
section 1(b) of the act, as follows: 

“1, Legislation will be sought which will authorize each agency of the United 
States Government in the Canal Zone to conform its existing wage practices in 
the Zone to the following principles : 

“(a) The basic wage for any given grade level will be the same for any 
employee eligible for appointment to the position without regard to whether 
he is a citizen of the United States or of the Republic of Panama. 

“(b) In the case of an employee who is a citizen of the United States, there 
may be added to the base pay an increment representing an oversea differential 
plus an allowance for those elements, such as taxes, which operate to reduce 
the disposable income of such an employee as compared with an employee who 
is a resident of the area.” 

Section 5 of the act, 72 Stat. 407, authorizes the heads of depart- 
ments conducting operations in the Canal Zone to establish and revise 
from time to time rates of basic compensation in relation to rates of 
compensation for the same or similar work performed in the con- 
tinental United States or, in certain cases, in areas outside the United 
States, subject to the restriction that no rate of basic compensation 
shall exceed by more than 25 percent, when increased by the amounts 
of the allowance and differential authorized by section 7, the rate of 
basic compensation for the same or similar work performed in the 
continental United States by employees of the Government of the 
United States. Section 7, 72 Stat. 407, provides for an allowance and 
differential as follows: 

(a) Each employee who is a citizen of the United States shall receive, in 
addition to basic compensation at the rate established under section 5 of this 
Act, such amounts as the head of the department concerned may determine to 
be payable, as follows: 

(1) an allowance for taxes which operate to reduce the disposable income 
of such United States citizen employee in comparison with the disposable income 
of those employees who are not citizens of the United States ; and 

(2) an overseas (tropical) differential not in excess of an amount equal to 
25 per centum of the aggregate amount of the rate of basic compensation 


established under section 5 of this Act and the amount of the allowance provided 
in accordance with paragraph (1) of this subsection. 
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Under section 9, 72 Stat. 408, of the act cited in the above-quoted 
question (a), the rate of basic compensation established under section 
5 and the allowance and differential determined under section 7 are 
to be included as basic compensation of employees who are citizens 
of the United States for the purposes of determining the amounts of 
insurance under the Federal Employees Group Life Insurance Act of 
1954, 5 U.S.C. 2091 note, the amounts of compensation for death or 
disability, amounts of overtime pay or other premium compensation, 
benefits under the Civil Service Retirement Act, annual leave benefits, 
and “any other benefits which are related to basic compensation.” 

The second sentence of section 204.8 of the regulations promulgated 
by the Secretary of the Army under appropriate authority, 24 F.R. 
347, provides for establishing the basic salary or wage rates for 
positions above certain grades or levels and for all “security positions” 
in relation to rates for the same or similar work performed for the 
United States Government in the continental United States, less a 
tax factor as defined in section 204.11. The last-mentioned section 
prescribes a formula for computing the tax factor in an amount 
equivalent to the excess of the income tax which the typical U.S. 
citizen employee normally would expect to pay to the U.S. Govern- 
ment on his salary including the tropical differential over the amount 
of income tax the typical Panamanian citizen employee would nor- 
mally pay to the Panamanian Government on the same salary without 
the tropical differential. Section 204.10 provides that the rates of pay 
for United States citizen employees shall be the base salary or wage 
rates, plus such additives as are provided by the regulations. Those 
additives are the tax factor just mentioned and the tropical differen- 
tial not in excess of an amount equal to 25 percent of the aggregate 
compensation established under sections 204.10 and 204.11, as author- 
ized by section 204.12. 

Concerning the tropical differential, we held in 24 Comp. Gen. 181, 
deciding a question which arose under laws and practices in effect 
prior to the enactment of Public Law 85-550, that the differential 
paid in a classified position in the Canal Zone was not saved upon 
transfer to a similar position within the United States, even though 
the differential was regarded as basic compensation for the Canal Zone 
position. In other words, the rules allowing previous rates of com- 
pensation to be used in fixing initial salary rates upon transfer, rein- 
statement, promotion, demotion, and the like, have been applied in 
terms of rates prevailing in the United States. We find nothing in 
Public Law 85-550, its legislative history, or its purpose to require a 
departure from the rule of the decision just cited. We view the phrase 
“any other benefits which are related to basic compensation” appear- 
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ing in section 9(6) of Public Law 85-550 as referring to emoluments 
and perquisites flowing directly from employment in the Canal 
Zone in the same manner as those specifically enumerated in section 
9; and our opinion is that such phrase is not to be construed as con- 
ferring benefits in connection with subsequent employment elsewhere. 
Of. B-140607, October 21, 1959, 39 Comp. Gen. 302, copy enclosed. 

In contrast to the tropical differential, which results in an increase 
of Canal Zone rates over United States rates, the effect of the treat- 
ment given the tax factor by the regulations is to restore to the United 
States citizen employee in the Canal Zone a rate of compensation 
(disregarding the tropical differential) equivalent to that paid for 
the same or similar Government work in the continental United States, 
which, in the case understood to be here involved, was a scheduled 
rate of grade GS-12 under the Classification Act of 1949, as amended. 
As hereinbefore pointed out, the initial salary rate rules have evolved 
in terms of United States rates. Consequently, we see no objection to 
your increasing the Canal Zone basic rate determined under the 
second sentence of section 204.8 of the regulations by the amount of 
the tax factor computed under section 204.11, and using the aggregate 
rate thus obtained as the highest previous rate for the purpose of 
fixing the initial salary rate under section 25.103 of the Federal Em- 
ployees Pay Regulations. 

The Assistant Secretary’s questions are answered accordingly. 


[B-141222 J 


See 39 Comp. Gen. 396 
[ B-111704 J 


Military Personnel—Incentive Pay—Submarine Duty— 
Leaves of Absence—Time Limitation 


The establishment of a 30-day limit for payment of incentive pay during author- 
ized leaves of absence from submarine duty would not be unreasonable 
in view of the prolonged patrol missions nor inconsistent with section 11 of 
Executive Order No. 10152, which authorizes incentive pay to qualified mem- 
bers of the uniformed services during leaves of absence, and upon the pro- 
mulgation of a regulation providing a 30-day limit, the 15-day limit for incentive 
pay during leaves of absence would no longer be for application. 32 Comp. 
Gen. 287, modified. 


To the Secretary of the Navy, December 2, 1959: 


Reference is made to letter dated September 8, 1959, from the 
Assistant Secretary of the Navy (Personnel and Reserve Forces), 
requesting a decision (assigned submission No. SS-N-453 by the 
Department of Defense Military Pay and Allowance Committee) 
as to the propriety of issuing regulations which would authorize the 
payment of incentive pay for submarine duty to members otherwise 
entitled during authorized leaves of absence not in excess of 30 days. 
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The letter states that radical changes in the operations of sub- 
marines have prompted a review of regulations affecting payment 
of incentive pay for duty on board a submarine. The letter also 
refers to our decision of December 17, 1952 (32 Comp. Gen. 287), 
holding, in substance, that members of the uniformed services who 
are attached to submarines are not entitled to incentive pay for 
the performance of submarine duty for any period of absence of 
16 days or more from the submarine, whether on temporary additional 
duty, leave, or otherwise. 

It is stated that with the advent of nuclear submarines, the time 
which a submarine can patrol submerged and remain on station has 
increased tremendously. It is also stated that the exacting technical 
requirements of nuclear submarine duty, coupled with the cramped 
confinement substantially divorced from the rest of the world for 
long periods, demand that the submariners assigned such duty be 
afforded the maximum opportunity for extended periods of leave as 
provided under the Armed Forces Leave Act of 1946, as amended, 
37 U.S.C. 33. The letter says that the proposed regulation would 
provide: 


that members who, pursuant to competent orders, are attached to a submarine 
and are otherwise entitled, would be entitled to receive incentive pay for 
submarine duty during authorized leave of absences not in excess of thirty days. 


Authority for this entitlement, it is stated, is based on the provisions 


of section 11 of Executive Order No. 10152, August 17, 1950. 

Section 204(a) of the Career Compensation Act of 1949, 37 U.S.C. 
235, provides that, subject to such regulations as may be prescribed 
by the President, members entitled to receive basic pay shall, in 
addition thereto, be entitled to receive incentive pay for the per- 
formance of hazardous duty of the types specified, when required by 
competent orders, including: 


(2) duty on board a submarine, including submarines under construction from 
the time builders’ trials commence; * * * 


The pertinent provisions of Executive Order No. 10152, August 17, 
1950, issued pursuant to the authority of section 204 are as follows: 


Sec. 6. Members who, pursuant to competent orders, are attached to a sub- 
marine which is in an active status, including a submarine under construction 
from the time builders’ trials commence, shall be entitled to receive incentive 
pay for the performance of submarine duty. The term “builders’ trials” shall 
be construed to mean trials conducted underway or in free route. 

* * * * * “* 


Sec. 11. Members required by competent orders to perform hazardous duty 
Shall, upon compliance with the requirements of these regulations, be entitled 
to receive incentive pay during authorized leaves of absence. 

Sec. 12. The Secretaries concerned are hereby authorized to prescribe such 
supplementary regulations not inconsistent herewith as they may deem necessary 
or desirable for carrying out these regulations, and such supplementary regu- 
lations shall be uniform for all the services to the fullest extent practicable. 
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Although the Assistant Secretary’s letter makes no reference to the 
current supplementary regulations relative to incentive pay for sub- 
marine duty which the proposed regulations would amend, presumably 
such regulations—issued under authority of section 12 of Executive 
Order No. 10152—are those contained in paragraph 044100-2, Navy 
Comptroller Manual, which provides as follows: 

2. ABSENCE FROM SUBMARINE. Members will be entitled to an otherwise 
proper credit of submarine pay for any period of absence away from the sub- 
marine, including periods of temporary additional duty or leave, if not detached 
from the submarine and provided that the period of absence is 15 days or less. 
However, a member who completes a period of temporary additional duty, 
returns to his permanent duty station, and within 15 days departs on new orders 
for a continuation of the same temporary additional duty is not entitled to 
submarine pay for any part of the latter period of temporary additional duty. 
In the same manner, a member who returns from one period of leave and departs 
on leave again within 15 days is not entitled to submarine pay for any part of the 
latter period of leave. No submarine pay will be credited for any portion of 
a period of absence if the absence is in excess of 15 days. If a member is 
detached from the submarine during the 15 day period, such pay will terminate 
with the date of detachment. Members attached to division, squadron, flotilla, 
and force submarine staffs ordered to temporary additional duty involving 
submarine matters are entitled to continue in receipt of submarine pay if not 
absent from a submarine for a period in excess of 15 days. 

In determining the legality of payment of incentive pay for sub- 
marine duty during periods of absence from the submarine to which 
the member is attached, whether on temporary additional duty, leave, 
or otherwise, we adopted, in the above-mentioned decision of December 
17, 1952, 32 Comp. Gen. 287, the 15-day limit fixed in section 2 of 
Executive Order No. 10168, October 11, 1950—that Executive order 
was amended by Executive Order No. 10821, May 20, 1959, and 
restates the 15-day limit—relating to sea duty pay while on temporary 
additional duty ashore, as a reasonable limit on absences from the 
submarine in connection with submarine pay. We said that we 
would not be justified in recognizing a right to submarine pay for 
any part of an absence of a longer duration. The above decision 
arose primarily as a result of credits of submarine pay to members 
for periods of “temporary additional duty” not to exceed 20 weeks as 
then provided in paragraph 54100, Bureau of Supplies and Accounts 
Manual. 

While the provisions of section 11 of Executive Order No. 10152 
authorize incentive pay to qualified members during leaves of absence, 
no time limit is specified during which the members would continue 
to accrue credits for such pay while on leave. Since the purpose of 
the proposed regulation is to provide submariners with a greater 
opportunity for extended periods of leave following prolonged patrol 
missions, it is our view that credits of incentive pay for submarine 
duty to members while on authorized leaves of absence not to exceed 
30 days would not be unreasonable nor inconsistent with the pro- 
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visions of section 11 of the above Executive order and the statutory 
provisions under which it was issued. 

Accordingly we perceive no objection to the proposed regulations, 
and if such regulations are duly promulgated the 15-day limit on 
incentive pay during leaves of absence from a submarine adopted in 
32 Comp. Gen. 287 would no longer be for application with respect 
to leave granted under such regulations. 


[ B-140923 J 


Military Personnel—Debts—Remission—Discharge as Dis- 
tinguished from Retirement 

The term “discharge” in 10 U.S.C. 4837(d) and 9837(d), which authorizes the 
remission or cancellation of enlisted member’s debts remaining unpaid at time 
of discharge, refers to the actual termination of a status on the active list and 
not to any formal document received by a member upon release from active 
duty so as to bring members no longer performing active service within the 
purview of the law; therefore, debts of enlisted members which accrued 
during active duty or subsequent to retirement may not be remitted or canceled 


under 10 U.S.C. 4837(d) and 9837(d) after the enlisted member has been 
retired or transferred to the Reserves. 


To the Secretary of Defense, December 3, 1959: 


Reference is made to letter of October 2, 1959, from the Deputy 
Assistant Secretary of Defense, enclosing Committee Action No. 252 
of the Military Pay and Allowance Committee of the Department 
of Defense, wherein decision was requested on two questions reading 
as follows: 

1, May the indebtedness of an enlisted member of te Army or Air Force that 


accrued while on active duty be remitted or cancelled subsequent to the 
member’s retirement? 


2. Would the answer be the same concerning an indebtedness which accrued 
subsequent to retirement? 


By letter of October 19, 1959, the Deputy Assistant Secretary of 
Defense submitted an additional request for decision on a question 
as to “whether the provisions of * * * law quoted in Committee 
Action No. 252 are also applicable in those instances where the 
member is discharged or transferred to reserve.” It is assumed that 
this question relates to remission of an indebtedness subsequent to 
discharge or transfer to a reserve component. 

In the Committee Action the Military Pay and Allowance Com- 
mittee discussed the problems involved as follows: 

Title 10 U.S.C. 4887(d) and 9837(d), provides for the remission or cancel- 
lation of an indebtedness which remains unliquidated either on or prior to 
honorable discharge when it has been determined by the Secretary concerned 
to be in the best interest of the Government. However, there is no precedent 


which would allow the remission or cancellation of an enlisted member’s in- 
debtedness subsequent to the date of his retirement. In the broad sense of 


551978 O - 61 -29 
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the term, a retired member is not discharged but is still a member and it 
would appear that he should be enabled to request a remission or cancel- 
lation of an indebtedness that accrued while he was a member on the active 
list, which due to circumstances was not discovered or settled prior to actual 
retirement. 

Conversely, Public Law 497, 88d Congress, approved 15 July 1954, authorizes 
the withholding of pay to satisfy any indebtedness resulting from erroneous 
payments made to a debtor while he was a member either on the active or retired 
list or a member of a reserve component. Therefore, due to the absence of 
provisions which would authorize the remission or cancellation of an indebted- 
ness pertaining to a retired member in 10 U.S.C. 4837(d) and 9837(d) or any 
other law, it appears that it was not intended for this right to be extended to 
include personnel on the retired list, which would indicate that a retired mem- 
ber should not be placed in the same category as a member on the active list so 
as to entitle him to the privilege of requesting remission or cancellation of an 
indebtedness. If this is the case, then a member retired should be considered 
as having been discharged and any indebtedness due to erroneous payments 
unliquidated at retirement, or found due the United States subsequent thereto, 
should be collected under the provisions of Public Law 497, 88d Congress. 


The remission and cancellation of debts due the United States by 
Army enlisted men upon honorable discharge was first authorized by 
the third proviso of the act of May 22, 1928, 45 Stat. 698, 10 U.S.C. 
875a. That statute was enacted to provide express authority for (1) 
making deductions from the pay of Army enlisted men to collect their 
debts, generally, due the United States arising incident to their mili- 
tary service, (2) limiting the aggregate of pay deductions for any 
month so as to insure that the actual pay of the soldier for that month 
would not be reduced below one-third of his authorized rate of pay 
therefor, and (3) authorizing the remission or cancellation of a 
soldier’s indebtedness incurred during current enlistment and remain- 
ing unpaid at the time of discharge from the service. The 1928 act 
was amended by the act of June 26, 1934, 48 Stat. 1222, now codified 
in 10 U.S.C, 4837 (Army), and 10 U.S.C. 9837 (Air Force), so as to 
permit debt remission or cancellation either at the time of discharge 
or prior thereto. 

Section 4837(d) of Title 10, U.S. Code (see also section 9837(d)), 
reads as follows: 

If he considers it in the best interest of the United States, the Secretary may 
have remitted or cancelled any part of an enlisted member’s indebtedness to 
the United States or any of its instrumentalities remaining unpaid before, or at 
the time of, that member’s honorable discharge. 

The legislative history surrounding the enactment of the act of May 
22, 1928, and the act of June 26, 1934, supports the conclusion that 
the two acts were enacted to relieve enlisted men while on active duty 
of the burden of repaying large sums of money in satisfaction of 
debts, thereby boosting the morale of indebted enlisted men, stopping 
desertions, and encouraging reenlistments of those men relieved. See 
page 2 of Report No. 1550, House of Representatives, and of Senate 
Report No. 385, 70th Congress, Ist Session, to accompany S. 1829 
(the bill which ultimately became the act of May 22, 1928) wherein 
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Mr. Hanford MacNider, Acting Secretary of War, in a letter to the 
Chairman, Committee on Military Affairs, stated: 


The present law is mandatory on the War Department to collect, through stop- 
page of pay or otherwise, the indebtedness to the Government of officers or 
enlisted men for lost or damaged military property. The proposed law will limit 
the War Department in the amount of an enlisted man’s pay that may be 
deducted to make good his indebtedness to the Government. 

The proposed legislation should be enacted into law for the following reasons: 

To deprive an enlisted man of his entire pay causes undue hardship to him 
and is detrimental to the best interests of the service. A soldier must receive 
at least enough pay to provide absolute necessities as a prerequisite to render- 
ing satisfactory service. To deprive him of this for any length of time will 
discourage him and tend to cause him to resort to acts contrary to military 
discipline in order to relieve his situation. Many men would desert under such 
circumstances. 


See also, page 1 of Senate Report No. 334 and page 2 of Report No. 
1890, House of Representatives, 73d Congress, 2d Session, to accom- 
pany S. 2043 (which ultimately became the act of June 26, 1934, 
amending the 1928 act so as to permit debt remission or cancellation 
either at the time of discharge or prior thereto) wherein Mr. Harry 
H. Woodring, Acting Secretary of War, in a letter to the Chairman, 
Senate Committee on Military Affairs, described the purpose of the 
proposed legislation as follows: 


From time to time pecuniary liability is assessed against soldiers under the 
eighty-third article of war and section 1308, Revised Statutes. * * * The 
amounts range up to $10,000 and in a great many cases are, therefore, entirely 
beyond the paying capacity of the soldier. By the act of May 22, 1928 (45 Stat. 
698), the Secretary of War is prohibited from stopping the pay of an enlisted 
man in excess of two-thirds of his pay and is further authorized to remit and 
cancel any indebtedness remaining on the soldier’s honorable discharge. It will 
be noted that no power to remit or cancel such indebtedness is authorized to be 
exercised except upon honorable discharge. In the meantime the existing in- 
debtedness is for collection in the usual mode. 

It is not believed the above statutes, when enacted, envisaged a situation 
such as exists at present where soldiers whose pay is $21 per month are often 
placed in the position, through an act of simple negligence or carelessness, of 
incurring an indebtedness amounting to thousands of dollars because of damage 
done to an expensive piece of equipment such as an airplane or motor 
vehicle. * * * 

The operation of the act of May 22, 1928, supra, also results in a certain 
inequity in that of two soldiers both liable for an equally large loss, the soldier 
with but a few months to serve pays but a small part of his indebtedness while 
the other, as a result of a recent enlistment will be called upon to pay a much 
larger sum, provided he does not desert as a result of the stoppage. 

The situation appears to require remedial action. In the general case it is 
believed that a soldier should not suffer a stoppage of his pay for property loss 
or damage in excess of two-thirds of his pay for a period of 6 months. Any 
stoppage beyond such a period appears obviously impracticable of enforcement 
as it will result in such a loss of morale as to render the soldier valueless or 


he will desert to escape an unbearable situation from which there is nd other 
relief. 


It is apparent, in the light of the above-quoted letters written by 
officials of the War Department, which sponsored the legislation in 
question, that the primary purpose of the act of May 22, 1928 (in- 
cluding the remission and cancellation authority) and the act of 
June 26, 1934, was to alleviate a serious morale problem of indebted 
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enlisted men on active duty. Sections 4837(d) and 9837(d) of Title 
10, U.S. Code, speaking in terms of remitting and canceling debts 
“remaining unpaid before, or at the time of, that member’s honorable 
discharge.” [Italics supplied.] While it is true that in the broad 
sense a retired member is not discharged but is still a member, it is 
also true that he is no longer performing active service and, therefore, 
should not be considered to be in the same category of indebted 
members for whose benefit the statues in question were enacted. 
Considering the purpose of the provisions contained in 10 U.S.C. 
4837(d) and 9837(d), it does not appear that Congress intended 
to place a highly restricted and technical meaning on the term 
“discharge.” 

It is concluded, therefore, that for the purpose of sections 4837 (d) 
and 9837(d) the term “discharge” cannot be taken to have reference 
to a formal document received by a member upon release from active 
service, but must be held to have reference to the actual termination 
of.a status on the active list. 

In view of the foregoing considerations, the first question is an- 
swered in the negative. Those same considerations support the con- 
clusion that an indebtedness which has accrued subsequent to retire- 
ment cannot be remitted or canceled under the authority of section 
4837(d) or 9837(d) and, also, that members who are discharged or 
transferred to the reserves are, for the purposes of those sections, 
in no better position than a retired member. 


[ B-141215 J 


Contracts—Condition in Bid Bond—Bid Bond as Liquidated 
Damages—Amount Determination 


A low bidder who, in response to an invitation which requires forfeiture of the 
total amount of the required bid bond as liquidated damages, submits the 
required bond with a condition limiting his liability to the difference between 
the bid price and the cost of obtaining performance elsewhere has. submitted 
a bid clearly establishing the liability of the principal and surety as a penalty, 
whereas the liability of the other bidders who conformed to the terms of the 
invitation is for liquidated damages thereby rendering the bidding on unequal 
terms and requiring rejection of the low bid as nonresponsive to the invitation. 
Where the amount of a bid bond which pursuant to an invitation is required to 
be forfeited as liquidated damages, in the event the bond conditions are not 
satisfied, is based on the estimated harm which could flow from a breach of 
the bond condition and a comparison of the resulting bids discloses that, al- 
though the difference between the low bid and next low bid is only about 17 
percent of the bid bond amount, the overall difference betwéen the low and 
high bid results in an amount greater than the bid bond, the establishment of 
such amount as liquidated damages may not be regarded as an unreasonable 
forecast of the damages which could result from a breach of the bond conditions. 
When the amount of a bid bond which pursuant to the invitation is required to 
be forfeited as liquidated damages, in the event the bond conditions are not 
satisfied, is determined not only on the basis of the difference in bid prices but 
also on certain incalculable damages, together with intangible losses, the amount 
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of harm that would be caused by a breach may not be regarded as so easily 
determined as to invalidate the liquidated damage provision and to require the 
measure of damages to be limited to the difference between the low bid and 
the next lowest bid. 


To the Chairman, Federal Maritime Board, December 3, 1959: 


Reference is made to your letter of November 10, 1959, requesting 
our opinion regarding the responsiveness of a bid submitted by the 
Triple A Machine Shop, Inc., San Francisco, California, pursuant to 
an invitation for bids dated October 29, 1959, by the American Presi- 
dent Lines, Ltd., for the conversion of two combination passenger- 
cargo vessels. 

As pointed out in your letter, the above-mentioned invitation 
specifically required that no bid will be considered unless it is ac- 
companied by a bid bond in the sum of $200,000, and provided 
further that the condition of such bond or deposit should be: 


NOW, THEREFORE, if the principal (or the depositor) shall keep its bid 
open as required by the Invitation for Bids, execute the conversion contract 
within five days after tender by the Owner, and furnish the bonds required 
thereunder within the time specified in such contract, then the above obligation 
shall be null and void, otherwise to be and to remain in full force and effect 
and the principal amount of this bond (or deposit) to be forfeited as liquidated 
damages for failure of the principal (or depositor) to keep its bid open, to exe- 
cute the contract, or to furnish the bonds. [Italics supplied.] 


In response to the foregoing invitation, there were received the 
following five bids: 


Pacific Ship Repair $959, 340 
Bethlehem Steel Company 775, 544 
Todd Shipyards Corporation 713, 222 
Moore Dry Dock Company 686, 000 
Triple A Machine Shop, Inc 651, 568 


With the exception of Triple A Machine Shop, Inc., the low bid- 
der, all bids were accompanied by bid bonds which contained the 
required condition as set out in the invitation. The bid of Triple 
A Machine Shop, Inc., also was accompanied by a bid bond in the 
required amount of $200,000, was conditioned upon nonwithdrawal, 
entry into final contract and submission of performance and pay- 
ment bonds, but contained an express limitation of the recovery 


thereon to the difference between the amount of the bid and the 


cost of obtaining a substitute performance. You have expressed the 
opinion that this variance from the required form in the condition 
of the bid submitted by Triple A Machine Shop, Inc., is an irregular- 
ity which, under the rules of this Office, cannot be waived, thus 
rendering it nonresponsive. Accordingly, you request whether we 
concur in your view. 

In a brief filed here on November 16, 1959, by the attorney for 
Triple A Machine Shop, Inc., a copy of which was forwarded to 
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your office, it is contended that the bid bond as submitted was in 
“substantial conformity” with the requirements of the invitation be- 


cause the limitation in the bond merely expressed what was implied 


by the invitation. In support of this position, the brief points out 
that the sole apparent difference between the bond submitted and 
the specified bond is that the former contained a clause expressly 


limiting liability thereunder to the difference between the bid price 


and the cost of obtaining performance elsewhere, whereas the latter 


contained no such limitation in express words. Nevertheless, it is 
contended that the limitation was implied by the latter as a matter 
of law. Following this statement, the brief then discusses the dis- 


tinction between liquidated damages and penalties, supported by 


numerous authorities on the subject, and in substance concludes by 
saying that recovery on the bond requested would be limited to the 
actual damages caused by the breach of condition. It then suggests 


that the harm that would be caused by a breach of condition is not 


at all difficult of ascertainment, its measure being the difference be- 


tween its bid price and that of the next low bidder—which difference 
in the instant case turned out to be no more than $34,342. And it 
is contended that $200,000 was not a reasonable forecast of the harm 


that would result from Triple A’s failure to comply with the 
conditions of the bond. 

In our decision dated February 5, 1959, 38 Comp. Gen. 532, we 
took the position that the contracting officer may, by the terms of 
the invitation, impose any requirement reasonably related to the pur- 
poses of procurement, provided the requirement and the consequences 
of the failure to conform thereto are clearly set out in the invitation 
for bids. And in the same opinion we stated that it cannot be ques- 
tioned that the furnishing of a bid bond is reasonably related to the 
purposes of procurement, and that it is a proper exercise of adminis- 
trative judgment to determine whether or not bid bonds are needed 
in a particular case; hence, where such a determination has been made 
and the invitation requires a bond, that requirement becomes a mate- 
rial part of the invitation, noncompliance with which renders a bid 
nonresponsive. In our decision dated June 19, 1959, 38 Comp. Gen. 
851, we held that a low bid which is accompanied by a bid bond in 
an amount limited to less than the amount required by the invitation 
is also nonresponsive to the invitation. 

In the instant case, it is our understanding that both the Owner, 
American President Lines, Ltd., and your Board at the time of the 
issuance of the invitation concluded that, due to the nature of the work 
involved, the estimated harm which could flow from a breach of the 
proposed bond condition well could amount to the sum of $200,000. 
Hence, through the medium of the invitation, such fact in effect 
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was communicated to all prospective bidders, together with the 
further advice that in the event of a failure to perform, such amount 


would be forfeited as liquidated damages. Viewing the matter retro- 


spectively, while the resulting bids disclosed a difference between the 
low bid and the next low bid of only $34,342, the overall difference 
between the lowest and the other bids received ranged between $34,342 


and $807,772. In the light of these results, and in view of the 


additional incalculable damages diseussed in the next paragraph, we 


are unable to concur in the contention set forth in the above- 
mentioned brief that the sum of $200,000 provided in the invitation 
as liquidated damages was not a reasonable forecast of the damages 


which could result from a failure to comply with the condition of 
the bond. 


Nor can we agree with the further contention that the harm that 
would be caused by a breach of condition is not at all difficult of 
ascertainment, and that its measure is merely the difference between 


the bid price and the cost of obtaining substitute performance which, 


in the present case, is the difference between Triple A’s bid and 
the next lowest bid. As stated previously, the Owner, with the 
concurrence of your board, at the time the invitation was issued, 


determined that the harm which could result from a breach of the 


condition could encompass factors other than the difference between 
the low and next low bid. In addition to the difference between the 
bid prices, it is understood that there also were taken into considera- 
tion certain incalculable damages such as loss of ship revenue which 
could result from delay occasioned by a failure to comply with the 
requested bond condition, together with other intangible losses in- 
capable of accurate estimation at the time of the invitation. 
Evidence of this is found in paragraph 3(c) of the invitation which 
prescribes liquidated damages of $1,000 per passenger berth per 
voyage for all rooms out of service as a result of the successful 
bidder’s failure to complete the work on time. Hence, it would 
appear that the allegation regarding a departure from the rules 
stated in Section 339 of the Restatement, Contracts, is of doubtful 
validity. In this connection, see the case of Richard M. Taylor and 
Lydia Taylor v. United States, 150 Fed. Supp. 567. 

Furthermore, while it is true that the amount of the bond sub- 
mitted by Triple A on its face represents the sum required by the 
invitation, the limitations immediately following therein clearly 
establish the liability of the principal and surety thereunder as a 
penalty, whereas it is fairly arguable that the liability of other 
bidders who conformed strictly to the terms of the invitation is for 
liquidated damages, thus rendering the bidding upon unequal terms. 
Therefore, we must conclude that the low bid submitted by Triple A 
may not be considered for award. 
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We have been informed that the attorney for the low bidder on 
November 12, 1959, seven days after bid opening, forwarded to your 
office an excuted bid bond in the form prescribed by the invitation, 
and has urged that the deviation in the original bid bond be waived. 

In response to this request, we again refer to the long-established 
rule that public officers may not accept bids not complying in sub- 
stance with the advertised specifications or permit bidders to vary 
their proposals after the bids are opened. Therefore, since the bid 
bond in the instant case failed to meet a material requirement and 
cannot be regarded as responsive, it follows that such failure to 
comply cannot now be remedied by an offer to submit the bid bond 
on the proper form after the other bids have been exposed. 















[ B-139880 J 








Appropriations—Obligation— Wage Board Increases—Anti- 
deficiency Act Violations—Apportionment Requests 


Administrative action granting pay increases to wage board employees effective 
on a specified date not only imposes a legal liability upon the Government for 
payment of the additional compensation but creates an obligation against the 
appropriation current at the time the liability is incurred, and the fact that 
the appropriation so obligated may be insufficient to cover the obligation is 
immaterial insofar as determining when the obligation arises and the 
appropriation to be charged. 

The effective date of pay increases for wage board employees being determina- 
tive of the date the liability of the Government for payment of additional 
compensation arises, the appropriation chargeable for such increases is the one 
currently available for payment of wages for the period to which the increases 
apply. 

Since pay increases to wage board employees constitute valid appropriation ob- 
ligations under section 1311(a) of the Supplemental Appropriation Act, 1955, 
81 U.S.C. 200(a), the failure of the agency head to include such obligations in 
the statement furnished to the Bureau of the Budget in support of requests for 
proposed appropriations, irrespective of the matter of obtaining an apportion- 
ment or supplemental or deficiency appropriation for payment of the wage 
increases, would violate the reporting requirements in section 1311(b) of the 
act, 31 U.S.C. 200(b). 

Obligations and expenditures of funds for wage board increases granted under 
the act of September 2, 1958, 5 U.S.C. 1181, which are in excess of the appropria- 
tion available and which are incurred prior to obtaining a reapportionment 
or supplemental or deficiency appropriation may, to the extent necessary to 
permit payment, be considered as obligations “authorized by law” within the pur- 
view of the Antideficiency Act, 31 U.S.C. 665(a), and, therefore, not in viola- 
tion of the act, in view of section 210 of the General Government Matters 
Appropriation Act, 1958, which permits apportionment of appropriations for 
wage increase and of the mandatory provisions of the wage board increase 
act of September 2, 1958, which evidence a congressional intent to sanction 
an exception to the Antideficiency Act. 

Although the apportionment of appropriations in connection with the applicabil- 
ity of section 210 of the General Government Matters Appropriation Act, 1958, 
is primarily a matter for determination by the Bureau of the Budget, it would 
appear that the inclusion of an estimate for anticipated wage increases in a 
deficiency apportionment request—as distinguished from pay increases as may 
be granted—does not come within the purview of section 210 and, therefore, such 
estimates should not be included in deficiency apportionments. 
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To the Administrator, Veterans Administration, December 4, 1959: 


Reference is made to letter of June 9, 1959, from the Associate 
Deputy Administrator, requesting our decision on several questions 
relative to the granting of pay increases to wage board employees of 
the Veterans Administration. 

The Associate Deputy Administrator states—and correctly so— 
that, in accordance with our decision reported at 28 Comp. Gen. 300, 
such pay increases were not administratively recorded as obligations 
until an apportionment or supplemental appropriation had been ap- 
proved therefor. He points out, however, that the enactment of 
certain legislation subsequent to that decision has given rise to various 
fiscal and budgeting problems with reference to the administration 
of wage board pay increases. 

The applicable statutes referred to in the letter are section 1311 of 
the Supplemental Appropriation Act, 1955, as amended, 31 U.S.C. 
200, which defines an obligation of the Government for accounting 
and budgeting purposes and imposes certain reporting requirements 
thereon; section 210 of the General Government Matters Appropria- 
tion Act, 1958, approved June 5, 1957, 71 Stat. 55, 31 U.S.C. 665, as 


follows: 


Hereafter, any appropriation required to be apportioned pursuant to section 
8679 of the Revised Statutes, as amended [31 U.S.C. 665], may be apportioned 
on a basis indicating the need for a supplemental or deficiency estimate of 
appropriation to the extent necessary to permit payment of such pay increases 
as may be granted to those employees (commonly known as wage-board em- 
ployees) whose compensation is fixed and adjusted from time to time in accord- 
ance with prevailing rates (5 U.S.C. 1082(7) ). 


and Public Law 85-872, approved September 2, 1958, 72 Stat. 1696, 
5 U.S.C. 1181, section 1 of which provides: 


* * * That each increase in rates of basic compensation granted, pursuant 
to a wage survey, to employees of the Federal Government or of the municipal 
government of the District of Columbia whose compensation is fixed and 
adjusted from time to time as nearly as is consistent with the public interest in 
accordance with prevailing rates under authority of section 202(7) of the 
Classification Act of 1949 (5 U.S.C. 1082(7)) or section 7474 of title 10 of the 
United States Code shall become effective, as follows: 

(1) if the wage survey is conducted by a department or agency (either alone 
or with one or more other departments or agencies) with respect to its own 
employees, such increase shall become effective for such employees not later 
than the first day of the first pay period which begins on or after the forty-fifth 
day, excluding Saturdays and Sundays, following the date on which such wage 
survey was ordered to be made; and 

(2) if the wage survey is conducted by a department or agency (either alone 
or with one or more other departments or agencies) and is utilized by any 
department or agency which did not conduct such wage survey, such increase 
shall become effective, for the employees of the department or agency utilizing 
such wage survey, not later than the first day of the first pay period which 
begins on or after the twentieth day, excluding Saturdays and Sundays, follow- 
ing the date on which the department or agency utilizing such wage survey 
receives the data collected in such wage survey and necessary for the granting 
of such increase. 
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The primary purpose of the quoted provisions of the act of Septem- 
ber 2, 1958, is to prescribe a time limit—following the ordering or 
utilization by a department or agency of a wage survey—within 
which time pay increases resulting therefrom must be placed in effect. 
The statute provides that when an agency conducts its own survey, 
any increases resulting therefrom are required to become effective not 
more than 45 days after the wage survey was ordered to be made. 
And, that if an agency utilizes data collected by another department 
or agency, such increases are required to become effective not more 
than 20 days after the agency receives the data. 

Thus the statute makes it mandatory upon the agencies to establish, 
within a specified period of time, the effective dates of pay increases 
granted, pursuant to a wage survey, to employees of the Federal 
Government or of the municipal government of the District of Colum- 
bia whose compensation is fixed and adjusted under authority of sec- 
tion 202(7) of the Classification Act of 1949, as amended, 5 U.S.C. 
1082(7), or section 7474 of Title 10 of the United States Code, and 
directs payment of the additional compensation. Of course, these 
requirements as well as those contained in the other statutes did not 
prevail at the time of our decision 28 Comp. Gen. 300. 

The specific questions presented for decision are as follows: 

(1) Does the effective date of wage rate increases or the date funds are 
determined to be available to cover wage rate increases determine the appro- 
priation chargeable with the amount of such increases? 

(2) If the effective date of rate increases determines the fiscal year appropria- 
tion chargeable, have we violated the provisions of Section 1311, PL 663, 83d 
Congress, which requires the reporting of all known obligations, by not recording 
and reporting the increased amounts due as an obligation until an apportion- 


ment or supplemental or deficiency appropriation has been obtained to cover 
the amount of such increases? 

(3) If we obligate and pay the increased amounts due and such action results 
in an over-obligation or over-expenditure of the appropriation until an appor- 
tionment request can be approved and processed by the Bureau of the Budget 
or a supplemental or deficiency appropriation is passed by the Congress, would 
we be in violation of the provisions of the Anti-Deficiency Act or would such 
actions be considered as “obligations authorized by law” and as such not a 
violation of the Act? 

(4) Are we permitted to include in our apportionment request an estimate 
of the amount needed for wage board rate increases not yet approved which 
may be effective during the period covered by the apportionment requested 
when the approval of such a request will result in apportioning of the appropria- 
tion on a supplemental or deficiency basis? 


The general rule is that expenditures are properly chargeable to the 
appropriation for the fiscal year in which the liability therefor was 
incurred. There can be no doubt but that when administrative action 
is taken to grant pay increases effective on a specified date, there is 
imposed a legal liability upon the Government for payment of the 
additional compensation. Such action is sufficient to create an obliga- 
tion against the appropriation current at the time the liability is 
incurred. The fact that the appropriation thereby obligated may be 
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insufficient to discharge the obligation is immaterial insofar as deter- 
mining when the obligation arises and the appropriation properly 
chargeable therewith. See 17 Comp. Gen. 664; 18 id. 363; 31 id. 
608 ; 38 zd. 81. 

Applying the general rule here, it must be held that since the 
effective date of pay increases to wage board employees serves to 
create a liability of the Government for payment of the additional 
compensation, the appropriation chargeable therewith is the one 
currently available for payment of the wages for the period to which 
the increases apply. The first question is answered accordingly. 

Regarding the second question, section 1311(b) of the Supplemental 
Appropriation Act, 1955, 31 U.S.C. 200(b), as amended by section 
210(a) of the General Government Matters Appropriation Act, 1960, 
Public Law 86-79, approved July 8, 1959, 73 Stat. 167, requires the 
head of each Federal agency, in connection with the submission of 
all requests for proposed appropriations to the Bureau of the Budget, 
to report that any statement of agency obligations furnished there- 
with consists of valid obligations as defined in subsection (a) of 
section 1311. 

From our answer to the first question it is clear that liabilities 
resulting from administrative action granting pay increases to wage 
board employees constitute valid obligations under the terms of sec- 
tion 1311(a) of the Supplemental Appropriation Act, 1955, 31 U.S.C. 
200(a), which are properly for recording as such. Hence, the failure 
to include such obligations in statements of obligations furnished to 
the Bureau of the Budget, in support of requests for proposed appro- 
priations, irrespective of the matter of obtaining an apportionment 
or supplemental or deficiency appropriation for the payment of such 
obligations, would violate the reporting requirements of said section 
1311(b), as amended. See section 21 of Bureau of the Budget Cir- 
cular No, A-11, July 1959. 

With reference to the third question, the Antideficiency Act, sec- 
tion 3679, Revised Statutes, as amended, 31 U.S.C. 665(a), is in 
material part as follows: 

No officer or employee of the United States shall make or authorize an 
expenditure from or create or authorize an obligation under any appropriation 
or fund in excess of the amount available therein; nor shall any such officer 
or employee involve the Government in any contract or other obligation, for 
the payment of money for any purpose, in advance of appropriations made 
for such purpose, unless such contract or obligation is authorized by law. 

The object of this statute was to prevent executive officers from 
involving the Government in expenditures or liabilities beyond those 
contemplated and authorized by the Congress. Where the Congress 
intends to authorize administrative officers to incur obligations in 
excess of appropriations previously made for a particular purpose, 
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such authority is generally given in clear and unmistakable terms. 

Section 210 of the General Government Matters Appropriation Act, 
1958, quoted above, permits the apportionment of appropriations, 
because of pay increases granted to wage board employees, on a 
basis indicating a need for a supplemental or deficiency appropria- 
tion to the extent necessary to enable payment of such pay increases. 
The authority of this section when considered in conjunction with 
the mandatory provisions of section 1 of Public Law 85-872, manifests 
a clear intent of the Congress to sanction an exception to the anti- 
deficiency statute in respect of authorizing obligations or expendi- 
tures for pay increases granted to wage board employees in excess 
of the annual appropriations made for the compensation of such 
employees. See 38 Comp. Gen. 93; ef. 38 zd. 501. 

Accordingly, obligations or expenditures of funds due to pay in- 
creases granted to wage board employees in accordance with Public 
Law 85-872, which are in excess of the appropriation available and 
which are incurred prior to obtaining an apportionment request or 
supplemental or deficiency appropriation to discharge payment of 
the additional compensation may, to the extent necessary to permit 
payment thereof, be considered as obligations “authorized by law” 
within the purview of the antideficiency statute and, therefore, not 
in violation thereof. 

Concerning the last question, you are advised that matters concern- 
ing the apportioning of appropriations, involving application of sec- 
tion 210 of the General Government Matters Appropriation Act, 
1958, appear to be primarily for determination by the Bureau of the 
Budget. See 31 U.S.C. 665 (c) and (d)(2). However, it is our 
view that the inclusion of an estimate for anticipated pay increases in 
deficiency apportionment requests—as distinguished from “pay in- 
creases as may be granted”—does not comply with the plain terms 
of section 210 and, therefore, such estimates appear ineligible for 
inclusion in deficiency apportionments. In this connection, also see 
instructions of the Bureau of the Budget contained in Circular No. 
A-34, Transmittal Memorandum No. 1, October 7, 1957, with refer- 
ence to deficiency apportionment requests under authority of section 
210. 


[ B-140403 J 


Contracts—Federal Procurement Regulations—Compli- 
ance—TIVA Exemption—Late Bids 


A late bid submitted in response to an invitation which requires bids to be 
physically received prior to the time for bid opening may not be considered 
for award, notwithstanding that, ordinarily, Government agencies subject to 
the Federal Property and Administrative Services Act of 1949 are required to 
comply with the Federal Procurement Regulations which contain a provision 
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for the consideration of late bids when the lateness is due solely to delay in 
the mails. 

One of the primary purposes of the Federal Property and Administrative Serv- 
ices Act of 1949 being the establishment of uniform systems and procedures, 
executive agencies subject to the act, except those agencies whose programs 
are specifically exempt to the extent that compliance would impair or affect 
the programs, may not unilaterally determine not to follow procedures pre- 
scribed in the Federal Procurement Regulations. 

The provision in section 602(d) (12) of the Federal Property and Administra- 
tive Services Act of 1949, which exempts the Tennessee Valley Authority from 
the application of the act when compliance would impair or affect any authority 
of TVA with respect to any property acquired in connection with its programs 
of processing, manufacture, production, or force account construction, does not 
permit the Tennessee Valley Authority to determine unilaterally not to follow 
a particular regulation prescribed for executive agencies because of a difference 
of opinion as to the merits of the regulation, but the act requires that the 
TVA cooperate and utilize the uniform regulations except where they are not 
consistent with or adaptable to their operations because of some feature pecu- 
liar to their functions and different from those of other agencies. 


To the Chairman, Tennessee Valley Authority, December 7, 1959: 


Reference is made to your letter of August 27, 1959, concerning the 
protest of the Union Carbide Corporation against TVA’s rejection 
of the corporation’s bid on Invitation for Bids No. 3-71063 because 
of its late arrival. 

The invitation involved specifically provides that bids not physi- 
cally received by the time set for the opening of the bids will be 
returned unopened to the bidder. The bid of Union Carbide Cor- 
poration was not received until July 22, 1959, whereas the invitation 
provided that bids must be physically received prior to 10 a.m., EST, 
July 21, 1959, and, therefore, the bid was returned unopened to the 
Corporation as provided by the terms of the invitation. 

The Union Carbide Corporation contends that its bid was mailed 
in sufficient time to have been received prior to the time fixed for 
the opening, and that since the lateness was due solely to delay in 
the mails the bid should have been considered for award in accordance 
with the provisions of Section 1-2.3 of the Federal Procurement 
Regulations. 

Since the invitation here involved specifically provided that bids 
must be physically present at the time set for the opening and since 
the bid of Union Carbide Corporation was not, there would be no 
basis whatsoever for holding that the bid should be considered for 
award under the invitation in question. 

There is for consideration, however, the question of TVA’s obli- 
gations and responsibilities under the Federal Property and Admin- 
istrative Services Act of 1949, 41 U.S.C. 201 note. The Federal 
Procurement Regulations issued by the Administrator of General 
Services on March 10, 1959, which became effective on June 1, 1959, 
are applicable to all Federal agencies “to the extent specified in the 
Federal Property and Administrative Services Act of 1949 or in other 
law” (Section 1-1.004 of the Regulations). 
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One of the primary purposes of the Federal Property and Adminis- 
trative Services Act was the establishment of uniform systems and 
procedures insofar as practicable throughout the various Government 
agencies, including wholly owned Government corporations. How- 
ever, it was recognized that, due to the peculiar missions of various 
agencies, complete compliance with the act and the uniform procedures 
established thereunder would not be practicable, and various agencies 
were therefore granted exemptions from the act. With respect to 
TVA, Section 602(d) (12) of the act, 40 U.S.C. 474(12), provides: 


Nothing in this Act shall impair or affect any authority of * * * the 
Tennessee Valley Authority with respect to nonpersonal services, with respect 
to the matters referred to in section 201(a) (4), and with respect to any prop- 
erty acquired or to be acquired for or in connection with any program of proc- 
essing, manufacture, production, or force account construction: Provided, That 
the Tennessee Valley Authority shall to the maximum extent that it may deem 
practicable, consistent with the fulfillment of the purpose of its program and 
the effective and efficient conduct of its business, coordinate its operations with 
the requirements of this Act and the policies and regulations prescribed pur- 
suant thereto; 


It is to be noted, however, that this exemption from the act pro- 
vides that the TVA “shall to the maximum extent that it may deem 
practicable” comply with the regulations prescribed under the act. 
Also, House Rept. No. 670, 8ist Cong., p. 28, on H.R. 4754, which with 
some modification became the Federal Property and Administrative 
Services Act of 1949, pointed out that the special exemptions from the 
act, including the one in favor of TVA, were intended to have only a 
limited effect. In the language of this report: 


It is not intended by these exemptions that those administering the agencies 
or programs listed shall be free from all obligation to comply with the provisions 
of the Act or from all jurisdiction of the Administrator. On the contrary, it 
is expected that they will, as far as practicable, procure, utilize and dispose of 
property in accordance with the provisions of the Act and the regulations issued 
thereunder, particularly so far as common use items and administrative supplies 
are concerned. * * * In other words, to the extent that compliance with the 
Act and submission to the jurisdiction of the Administrator will not so “impair 
or affect the authority” of the several agencies to which the subsection applies 
as to interfere with the operation of their programs, the Act will govern. Any 
disputes that arise can be settled by the President under the authority to 
prescribe policies and directives vested in him by Section 205(a). 


The President, in his letter to all executive agancies of July 1, 1949 
(14 F.R. 3699), the effective date of the Federal Property and Admin- 
istrative Services Act, acting under the authority vested in him by 
the act also directed in this respect as follows: 

Section 502(d) [now 602(d)] of the Act provides that certain programs and 
functions now being carried on by various executive agencies shall not be im- 
paired or affected by the provisions of the Act. However, the attention of these 
agencies is called specifically to the purposes of this legislation and they shall, 
in so far as practicable, procure, utilize and dispose of property in accordance 


with the provisions of the Act and the regulations issued thereunder in order 
that the greatest overall efficiency and economy may be effected * * * 


From the foregoing, it appears clear that the Congress and the 
President intended that uniform systems and procedures would be 
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established for use by the various agencies covered by the act, except 
that certain agencies were to be exempt to the extent that compliance 
would impair or affect the carrying out of their programs. Since 
uniform procedures were to be established it was a matter of necessity 
to place the authority to establish such uniform procedures in one 
person, the Administrator of General Services. 

It is stated in your letter in part as follows: 

* * * Section 602(d)(12) of the property act states very clearly that TVA’s 
authority with respect to the purchase of property in connection with its pro- 
grams of processing, manufacture, production, or force account construction 
shall not be impaired or affected by this act; and while the section provides 
that TVA shall coordinate its operations with the requirements of the act and 
GSA regulations thereunder to the extent practicable, it is clear that TVA makes 
the determination as to the extent such coordination is practicable. 

The Federal Procurement Regulation covering late bids was submitted to TVA 
for its consideration by the General Services Administration and our staff made 
a study to determine whether it was practicable for TVA to adopt it. We con- 
cluded that it was not practicable for TVA to adopt the regulation and advised 
GSA by letter of July 28, 1958, that the procedure which they proposed was 
one that TVA tried a number of years ago and found unsatisfactory. Our 
experience has been that the unconditional requirement that bids be physically 
delivered to TVA by a certain hour in order to be considered is much easier 
to administer and results in fewer disagreements with bidders. Since all 
bidders are informed of this requirement in the invitation, there appears to 
be no element of unfairness involved. 


The question whether a late bid under certain circumstances should 
or should not be considered is subject to debate and is a relatively 
unimportant procedural matter so long as a consistent procedure is 
followed. Whatever the action, it is also desirable that the procedure 
be Government-wide to the extent practicable and this was one of the 
basic purposes of the act. In order to achieve such uniformity of 
procedure throughout the Government, the Administrator of General 
Services has given particular attention to the regulations issued by 
the Secretary of Defense under the Armed Services Procurement Act, 
10 U.S.C. 2201. In addition, the detailed provisions of the GSA 
regulations have been drafted after careful and minute study by 
working groups made up of representatives of numerous agencies of 
the Government chosen for their experience and familiarity with 
particular phases of procurement, and have been, prior to adoption, 
submitted for comment to all procuring agencies. 

While section 602(d)(12) does provide that nothing in the act 
shall impair or affect any authority of the TVA with respect to any 
property to be acquired in connection with its programs of processing, 
manufacture, production, or force account construction, we do not 
believe that the act contemplated that TVA would determine unilat- 
erally not to follow a particular regulation issued by the Administra- 
tor of General Services merely because of a difference of opinion as 
to its abstract merits. It is our belief that the Congress and the 
President intended that the TVA would cooperate and utilize the 
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uniform procedures and regulations except where they were not con- 
sistent with or adaptable to TV A’s operations, because of some feature 
peculigr to TVA’s functions and different from the considerations 
obtaining in Government agencies in general. 

Paragraph 1-1.009 of the Federal Procurement Regulations pro- 
vides a procedure for obtaining deviations from the regulations. It 
is our opinion, therefore, that TVA should not unilaterally determine 
the extent to which TVA should follow the regulations issued by the 
Administrator of General Services under the act except for reasons 
peculiar to TVA’s operations. Rather, TVA should cooperate with 
the Administrator and follow the regulations except where they are 
inconsistent with TVA’s program. In the event deviations from the 
regulations are thought desirable, TVA should follow the procedure 
set forth in the regulations for that purpose. 

In the circumstances, it does not appear that the legality of the 
award made can be questioned, but we trust that further consideration 
will be given to the necessity for pursuing a procedure at variance 
with that prescribed by the Federal Procurement Regulations. 


[ B-141286 J 


Contracts—Specifications—Failure to Furnish Something 
Required—Bid Bond—tTelegraphic Bids 

A telegraphic bid containing a citation to a bid bond number and the name of 
the surety submitted, in response to an invitation which specifically required 
the furnishing of a bid bond prior to opening, by a low bidder who did not 
furnish the required bond and the telegraphic bid confirmation until more than 


a day after the bid opening does not comply with the bid bond requirement of 
the invitation. 


To Ashland Clothes, Incorporated, December 8, 1959: 


Reference is made to letters of November 18 and 28, 1959, from 


Mr. Norman Jacobson, attorney, protesting on your behalf the re- 
jection of your bid submitted in response to Invitation for Bids No. 
QM (CTM) 36—242-60-223, issued by the Military Clothing and Tex- 
tile Supply Agency, Philadelphia Quartmaster Depot, Department 
of the Army. It is the contention of your attorney, in substance, 
that under the terms of the invitation a bid bond was not required 
to be furnished on or before the date of bid opening in the event 
a telegraphic bid was submitted. It is further contended that even 
if the language of the invitation requiring the submission of a bid 
bond with bids be construed to apply to telegraphic bids, then your 
reference to the bond number and name of your surety in your 
telegraphic quotation, and the physical delivery of the bond soon 
after opening of the bids constituted substantial compliance with such 
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requirements, and, for that reason, award of the contract should be 
made to you since your bid was the lowest offer received. 

The subject invitation, which was issued by the procurement agency 
on October 9, 1959, sought offers to fabricate from Government-owned 
materials 27,000 garments each under items Nos. 1 and 2, consisting 
of women’s coats and skirts, respectively. The date established for 
opening of the bids was 2:00 p.m., October 20, 1959, and because of 
the limited time afforded prospective bidders to prepare their quo- 
tations, the invitation authorized the submission of telegraphic bids. 

Paragraph F of Standard Form No. 526-2, made a part of the 
invitation, required that each bidder submit a bid bond with its 
proposal equal to fifty percent of the total bid price, and it apprised 
all bidders that “Unless the bid bond is received prior to time of 
bid opening, the bid will be rejected as nonresponsive.” On the date 
of bid opening you transmitted a telegram to the procurement office 
in which you quoted an offer for each item and advised that “Bond 
#218414/11 for 50 percent of total bid price for up to 27,000 units 
from Royal Indemnity applies.” Since you failed to comply with 
the referred-to mandatory provisions of paragraph F of the invi- 
tation the contracting officer rejected your telegraphic bid. 

With respect to the contention of your attorney that if a bid 
is submitted by telegram a bid bond is not required, we recognize 
the impossibility of attaching or enclosing any collateral material 
or documents with a telegraphic communication. However, we also 
recognize the practice frequently resorted to by Government bidders 
of submitting formal bids with the various certifications and other 
executed forms frequently required, including the bid bond, and 
thereafter timely submitting by telegram their firm and fixed price, 
either as an original quotation or as an amendment to their prior 
bid. In view of the clear and unambiguous requirement of the in- 
vitation and the special caution notice to bidders that a bid bond be 
furnished on or before the time fixed for opening of the bids, and 
having regard for the genera] practice mentioned above, we feel that 
the conclusion reached in our decision of February 5, 1959, 38 Comp. 
Gen. 532, is equally for application here. 

In regard to the contention of your attorney that citation to a bond 
number and the name of a surety in your telegraphic bid is sub- 
stantial compliance with the bid bond requirements of the invitation, 
the record before us indicates that the bid bond cited in your telegram 
was under your control as late as the day after the time fixed for 
the bid opening as evidenced by the envelope in which the bond and 
telegraphic bid confirmation were forwarded. The date of mailing 
thereof has been verified by the New York City Post Office author- 
ities. We, therefore, agree with the opinion of the procurement 
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officials that reference in your telegraphic bid to a bond number and 
the name of a surety was not tantamount to the furnishing of the 
bond itself. 

Accordingly, it must be concluded that the protest of your attorney 
furnished no proper basis on which we would be justified in ques- 
tioning the action taken by the administrative office. 


[ B-141087 J 


Contracts—State Tax Liability—Government Agent’s Au- 
thority—Texas Gross Receipts Tax 


A Government representative who was not authorized to contract for the Gov- 
ernment but who, at the time of inspection of the contract work, signed work or- 
ders which contained a stipulation that any tax would be added to the contract 
price may not have such signature regarded as imposing on the Government 
an addifional tax liability not provided in the contract, and, even if the employee 
had been an authorized contracting officer, the signature on the work orders could 
not be regarded as requiring the payment of additional compensation in the 
absence of some consideration moving to the Government for such payment. 
The amount of a State (Texas) gross receipts tax which is a direct tax which 
was paid by a Government contractor under a contract which provides that 
the contract price does not include any State or local direct tax and stipulates 
that, in the event any State government refuses to accept evidence of tax 
exemption and the contractor bears the burden of the tax, the contract price 
will be adjusted, may be paid by the Government to the contractor, provided 
that the contractor takes all necessary steps to preserve all rights to refund of 
the tax in accordance with the tax provisions of the contract. 


To Donald J. Campbell, Department of the Interior, December 9, 
1959: 


Reference is made to your letter of October 22, 1959, transmitting 
a voucher, together with related papers, stated in favor of Perforating 
Guns Atlas Corporstion in the amount of $151.03, as reimbursement 
for that amount paid by it to the State of Texas as gross receipts 
tax on the value of work ($6,241.07) performed in logging of 12 
natural gas wells under contract No. 14-09-060-1799, dated June 22, 
1959. 

The tax in question is imposed by Article 7060a, Title 122, Vernon’s 
Civil Statutes of Texas, Annotated, as follows: 


Occupation tax on certain services in connection with oil wells. 

Section 1. (a) The term “person” shall for the purpose of this Article mean 
and include individuals, partnerships, firms, joint stock companies, associations 
and corporations. 

(b) An occupation tax at the rate and in the manner hereinafter provided 
is hereby imposed upon every person in this State engaged in the business of 
furnishing any service or performing any duty for others for a consideration 
or compensation with the use of any tools, instruments or equipment, whether 
electrical or mechanical, owned, controlled, or furnished by such person, or by 
means of any chemical, electrical or mechanical processes when such service 
or duty is performed in or at any oil or gas well during and in connection with 
the drilling and completion, or reworking or reconditioning of any such well, 
in (1) cementing the casing seat of any oil or gas well, or (2) shooting, 
fracturing or acidizing the sands or other formations of the earth in any such 
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well, or (3) surveying or testing such formations or the contents thereof, in 
any such well through the use of instruments or equipment at least a portion 
of which instruments or equipment is located within the well bore when the 
survey or test is made; provided, however, that nothing herein contained shall 
be construed or held to impose a tax upon the business of drilling or reworking 
any oil or gas well, or upon any service incidental thereto performed by persons 
engaged in such drilling or reworking business. 

The tax hereby imposed shall be at the rate of 2.42% of the gross amount re- 
ceived from the services or duty specified above after deducting from such gross 
amount the reasonable value at the well of any material used, consumed, ex- 
pended in or incorporated into the well. The amount received from such tax- 
able services during the calendar month next preceding shall be reported under 
oath by the person subject to the tax imposed hereby on a form prescribed and 
furnished by the Comptroller and the tax thereon shall be paid to the Comp- 
troller at his office in Austin, Texas, on or before the 20th day of each month. 
As amended Acts 1951, 52nd Leg., p. 695, ch. 402, Sec. XIV; Acts 1954, 53rd 
Leg., 1st C.S., p. 3, ch. 2, Art. V, Sec. 1. 


The tax is described as an “occupation tax” although, in fact, it might 
be described as a gross receipts tax. 


The tax provisions of the involved contract are contained in para- 
graph 28 of General Provisions, which paragraph is in part as follows: 


28. FEDERAL, STATE, AND LOCAL TAXES 


(a) Definitions—As used throughout this clause, the following terms shall 
have the meanings set forth below: 

(i) The term “direct tax” means any tax or duty directly applicable to the 
completed supplies or services covered by this contract, or any other tax or duty 
from which the Contractor or this transaction is exempt. It includes any tax 
or duty directly applicable to the importation, production, processing, manu- 
facture, construction, sale, or use of such supplies or services; it also includes 
any tax levied on, with respect to, or measured by sales, receipts from sales, 
or use of the supplies or services covered by this contract. The term does 
not include transportation taxes, unemployment compensation taxes, social secu- 
rity taxes, income taxes, excess-profits taxes, capital stock taxes; property 
taxes, and such other taxes as are not within the definition of the term “direct 
tax” as set forth above in this paragraph. 

Pa * * 2 * * * 


(c) State or Local Taxes—Except as may be otherwise provided in this con- 
tract, the contract price does not include any State or local direct tax in effect 
on the contract date. 

(d) Evidence of Exemption—The Government agrees, upon request of the 
Contractor, to furnish a tax exemption certificate or other similar evidence of 
exemption with respect to any direct tax not included in the contract price 
pursuant to this clause; and the Contractor agrees, in the event of the refusal 
of the applicable taxing authority to accept such evidence of exemption, (i) 
promptly to notify the Contracting Officer of such refusal, (ii) to cause the 
tax in question to be paid in such manner as to preserve all rights to refund 
thereof, and (iii) if so directed by the Contracting Officer, to take all necessary 
action, in cooperation with and for the benefit of the Government, to secure 
a refund of such tax (in which event the Government agrees to reimburse the 
Contractor for any and all reasonable expenses incurred at its direction). 


Subparagraph (e) of that paragraph provides that if a State gov- 
ernment refuses to accept evidence of exemption furnished under 
subparagraph (d) with respect to any direct tax excluded from the 
contract price, and if the contractor is obliged to, and does pay or 
bear the burden of any such tax (and does not secure a refund 
thereof), the contract price shall be correspondingly increased. 
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The amount of $151.03, representing the involved tax on the con- 
tractor’s invoices was deducted in making payment. In its letter 
of September 29, 1959, claiming a refund of the deduction of $151.03, 
the contractor asserts that the work orders signed by a Government 
employee clearly state that the signature of the customer constitutes 
acceptance of its terms and conditions given on the reverse side of 
the work orders. One condition is that any tax based on the sale 
of tangible personal property or the rendering of services ordered 
shall be added to the stated price. 

It is reported in your letter that the Government representative 
who signed the work orders was present for the sole purpose of 
inspection, and to verify the work performed under the contract. 
Also, you state further that the work orders were considered in the 
nature of receiving reports to support billings submitted for payment 
by the contractor. 

The Government employee signing the work orders does not appear 
to have been authorized to contract on behalf of the United States 
and, therefore, his acceptance of the work by signing the work orders 
with the tax provision on the reverse thereof cannot be regarded as 
imposing any obligations upon the Government in addition to those 
theretofore imposed by the contract. Even if that employee had been 
an authorized representative of the contracting officer, the signing 
of the work orders could not be regarded as requiring the Government 
to pay additional compensation to the contractor unless it received 
consideration therefor. It would appear, however, that the Govern- 
ment may be obligated to pay the tax under the terms of the contract 
for reasons as follows. 

Under the provisions of Article 7060a of the tax statute and para- 
graph 28° of General Provisions of the contract, the tax in question 
must be regarded as a direct tax. Subparagraph (c) of said para- 
graph 28 provides that except as otherwise provided in the contract, 
the contract price does not include any State or local direct tax in 
effect on the contract date. No mention of the involved tax appears 
to have been made in any part of the contract and, therefore, the 
contract price must be regarded as not including the tax. As dis- 
tinguished from the contract involved in the decision in 20 Comp. 
Gen. 752, the contract here involved specifically provides in sub- 
paragraph 28(e) of General Provisions that if any State government 
refuses to accept the evidence of exemption furnished under subpara- 
graph (d) and the contractor has to bear the burden of any such tax, 
then the contract price shall be correspondingly increased. Under 
the referred-to subparagraph (d) the contractor is required to 
initiate action to request a tax exemption certificate from the taxing 
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authority and, in the event of refusal by the taxing authority, the 
contractor is required to follow the procedure outlined therein. There 
is no showing that a tax exemption will be, or would have been, 
granted had timely application been made. Nor is there any 
showing—if application for a tax exemption certificate has not been 
made—that the failure to make timely application has in any way 
prejudiced the granting of an exemption certificate. 

In the circumstances, the voucher may be certified for payment, 
provided, of course, that the contractor has taken such steps as 
directed by the contracting officer to preserve all rights to refund of 
the tax paid by it, in accordance with subparagraph (d) of the tax 
article of the contract. See 33 Comp. Gen. 74. 

With reference to the tax in the amount of $32.69 deducted in 
reimbursing the contractor for services rendered by a subcontractor, 
it is stated in your letter that the contractor has not filed a claim 
for this amount but that you desire an opinion as to whether this 
amount could be paid. The record does not show what agreement, 
if any, was had in the matter except that the contractor was to be 
reimbursed for expenses incurred in securing the services of the sub- 
contractor, Schlumberger Well Surveying Corporation. If, as indi- 
cated by the copies of the invoices billing for the services in question, 
the tax was paid as such by the contractor, payment to the contractor 
of the tax would be authorized, subject to the same limitation as 
stated in connection with the voucher for $151.03. 

The voucher and accompanying papers are returned herewith. 


[ B-140904 J 


Bids—Buy American Act—Small Business Set-Aside—Price 
Differential—Bidder’s Qualification as Manufacturer 


An American product which is offered by a small business bidder at a price ap- 
proximately 36 percent higher than that of a foreign product offered by another 
bidder in response to a total small business set-aside military procurement 
must be regarded as being offered at an unreasonable price within the pur- 
view of the Buy American Act, 41 U.S.C. 10a-d, and an implementing Armed 
Services Procurement Regulation which authorizes the addition of a 12 percent 
differential for American products offered by small business interests; there- 
fore, the restrictions in the Buy American Act against the purchase of foreign 
products do not preclude consideration of the foreign product bid. 

A determination that a small business concern who offers to supply to the Gov- 
ernment wire rope towing assemblies made from material of a foreign source 
is a manufacturer within the meaning of par. 1-201.9 of the Armed Services 
Procurement Regulation based on producing an end product by assembling or 
modifying purchased components through a series of twisting operations will 
not be questioned, even though the labor and material costs may be small in 
comparison with the finished product; and the fact that the Bureau of Customs 
classifies the foreign material as wire rope for the purpose of levying the 
duty is not controlling in the determination of whether the bidder is a manu- 
facturer under the Regulation. 
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To the Paulsen-Webber Cordage Corporation, December 11, 1959: 


Reference is made to your telefax of October 1, 1959, and sub- 
sequent correspondence with our Office, protesting the award of a 
contract to Don D. Fleming Co., Inc., under request for proposals 
No. 9-56783 issued by the Ships Parts Control Center, Mechanics- 
burg, Pennsylvania, for furnishing wire rope towing assemblies. 

The involved procurement was to be made on a total small business 
set-aside basis and was negotiated without the use of small business 
restricted advertising, pursuant to authority contained in 10 U.S.C. 
2304(a) (17), due to critical stock status caused by insufficient stock 
being available within the Ships Parts Segment of the Navy Supply 
System to support obligations on hand at the Ships Parts Control 
Center. The materials to be furnished were 15 wire rope assemblies, 
on a nonreturnable reel, with a minimum of 350 fathoms and with 
a thimble on one end. 

The negotiations were conducted with 17 smal] business concerns 
and proposals were received from three concerns. The low bid was 
submitted by Don D. Fleming Co., Inc., and was in the amount 
of $37,232.95, less import duty of $2,384.05, or $34,848.90. The con- 
tracting office considered that Fleming was a small business manu- 
facturer for this procurement, in accordance with paragraphs 1-201.9 
and 1-701.1 of the Armed Services Procurement Regulation, since 
the wire rope towing assemblies will be produced on the premises 
of its establishment, notwithstanding the fact that the major portion 
of the material used in the production of such assemblies is of a 
foreign source. It is reported that the work to be accomplished by 
Fleming consists of unwinding the wire rope from reels on which 
it is received, the attaching of a thimble (of domestic manufacture) 
by looping one end of the wire rope around the same, splicing the 
rope end back into the main rope, and finally winding the assembly, 
thimble end first, on a nonreturnable reel for delivery to specified 
destinations. The reason for considering Fleming a manufacturer— 
rather than a dealer—was the fact that it would produce an end 
product by assembling or modifying purchased components thereof, 
or by manufacturing one or more component parts and assembling 
the same with purchased component parts. 

You protest the award to Fleming on the ground that the entire 
item should be considered as a foreign product since the Bureau of 
Customs classified the involved item merely as wire rope for the 
purpose of levying duty and, therefore, Fleming should not be con- 
sidered as doing any manufacturing work. Also, you contend that 
Fleming does not qualify as a small business manufacturer because 
its work in connection with the item is minor in nature. 
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With regard to the question as to whether the finished product in 
this case should be considered as one manufactured from supplies of 
foreign origin so as to fall within the restrictions against its purchase, 
contained in the Buy American Act of March 3, 1933, as amended, 
41 U.S.C. 10a-d, certain criteria have been set out in paragraph 6-101, 
Armed Services Procurement Regulation, to guide procurement offli- 
cers in making such a determination. In subparagraphs (a), (d) 
and (f) of paragraph 6-101, end products are defined as the supplies 
or articles to be acquired for public use. A domestic source end 
product is defined as an end product manufactured in the United 
States if the cost of its components which are mined, produced or 
manufactured in the United States exceeds 50 percent of the cost 
of all its components. Also, a foreign end product is defined as an 
end product other than a domestic source end product. It has been 
determined that the end product here is a foreign end product. The 
restrictions of the Buy American Act, however, do not apply where 
the cost of a domestic end product would be unreasonable. In line 
with Executive Order No. 10582, December 17, 1954, paragraph 
6-104.4 of the Armed Services Procurement Regulation sets out the 
differentials to be used in determining whether the amount of a bid 
proposing to furnish domestic products is unreasonable as compared 
with a bid offering to furnish foreign products. That differential 
where small business interests are involved is 12 percent or, in other 
words, where the low domestic offer exceeds the low foreign offer by 
more than 12 percent, the cost of the domestic product is considered 
unreasonable. The differential in this case is approximately 36 per- 
cent and, therefore, the restrictions contained in the Buy American 
Act against the purchase of foreign products are not applicable here. 

As to whether the contractor should be regarded as a small busi- 
ness dealer rather than a small business manufacturer, it has been 
conceded that the contractor is in fact a small business concern. As 
stated hereinabove, the contracting officer has made a determination 
that Fleming—insofar as this procurement is concerned—is a manu- 
facturer under the provisions of paragraph 1-201.9 of the Armed 
Services Procurement Regulation. If Fleming had been regarded 
as a dealer, it would have been subject to the provisions of paragraph 
1-701.4 of the Armed Services Procurement Regulation, which pro- 
vides that, in the case of small business preferential treatment, a 
dealer will be required to furnish products manufactured by do- 
mestic small business concerns. The question as to what constitutes 
the “manufacture” of an item is by no means easy to determine. In 
early times the word “manufacture” was generally related to the 
production of an article directly from raw materials, but it has now 
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been held that even the mere assembly of parts previously manu- 
factured may be regarded as a manufacture of the completed article. 
See 55 Corpus Juris Secundum, pages 680 to 685. No regulations 
have been issued, nor have any criteria been established, as in the case 
of the purchase of foreign products, to facilitate the determination as 
to what constitutes manufacture. Probably most of the work here 
involved in producing a wire rope assembly from the raw product 
is the work involved in, and leading up to, the production of metal 
thread from which a strand of rope, and then the finished rope, is 
produced thereafter by a series of twisting operations. We have been 
advised informally by a representative of your firm that you do not 
manufacture the wire thread but perform only the twisting operations 
in the production of wire rope. The fact that the Bureau of Customs 
may classify the finished product here as wire rope for the purpose 
of collecting duty is not controlling in determining whether Fleming 
is a manufacturer. 

Under the circumstances, we would not be warranted in disagree- 
ing with the finding of the contracting office that the work to be 
accomplished by Fleming was regarded as qualifying it as a manu- 
facturer, even though the labor and material costs of this work may 
be small in comparison with the value of the finished product. Ac- 
cordingly, we will interpose no objection to the award of the contract 
to Fleming. 


[ B-141063 J 
Contracts—Set-Off—Tax Debts—Joint Ventures 


A joint venture having the characteristics of a limited partnership, the laws of 
partnership are for application; therefore, the general rule that, in an action 
by a partnership to recover a debt, the defendant cannot set off an individual 
debt due him by one member of the firm, is for application to a Federal tax 
debt of one of the parties to a joint venture engaged in the performance of 
a Government contract which debt arose independently of the contract so that 
the debt must be regarded as that of the individual rather than the joint ven- 
ture, and amounts due the joint venture under the contract may not be applied 
to the tax debt. 
To R. P. Newsom, Department of the Army, December 14, 1959: 
Reference is made to a letter dated October 20, 1959, with enclosures, 
from the Office of the Chief of Finance, Field Division, Indianapolis, 
Indiana, file No. FINXE-B 167, forwarding your request of Septem- 
ber 22, 1959, for a decision as to whether the sum of $7,584.84 due 
N. Ryan Company, Inc., and Westbury Paving Corporation under 
contract No. DA-31-075-eng-657, may be set off against the amount 
owed the Government by Westbury Paving Corporation for unpaid 


Withholding and FICA Tax Assessments. 
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The contract was entered into on May 26, 1958, between the United 
States and N. Ryan Company, Inc., and Westbury Paving Corpora- 
tion, a joint venture, for an outfall ditch at Seymour Johnson Air 
Force Base, Goldsboro, North Carolina. By letter of May 25, 1959, 
the Internal Revenue Service advised the Department of the Army 
that the Westbury Paving Corporation was indebted to the United 
States for Withholding and FICA Tax Assessments for the second, 
third and fourth quarters of 1957 and the first quarter of 1958, in 
the amount of $6,718.49 plus accrued interest computed from the due 
dates to the date of payment. The Internal Revenue Service re- 
quested that the necessary steps be taken to withhold from any moneys 
determined to be due Westbury Paving Corporation under the con- 
tract involved, an amount sufficient to liquidate its unpaid tax liabil- 
ity. There is for consideration the propriety of the withholding of 
funds due a joint venture to satisfy the independent prior debt of 
one of the joint venturers. 

A joint venture has been characterized as a limited partnership 
(Jones v. Walker, 101 N.Y.S. 22, 23), a partnership ad hoe (Cray, 
McFawn & Co. v. Hegarty, Conroy & Co., 27 F. Supp. 93), and is 
subject, generally, to the laws of partnership. Jones v. Walker, 
supra; Kaumans v. White Star Gas & Oil Co., 63 P. 2d 231; Kincade 
v. Jeffery-De Witt Insulator Corp., 242 F. 2d 328, 331. The gen- 
eral rule is that in an action by a partnership to recover a debt, 
the defendant cannot set off an individual debt due to him by one 
member of the firm. Edmondson v. Thomasson, 112 Va. 326, 71 
S.E. 536; Ruzicka v. Rager, 305 N.Y. 191, 111 N.E. 2d 878, 39 ALR 
2d 288; United States v. Kaufman, 267 U.S. 408. 

The debt here involved arose independently of the contract. N. 
Ryan Company, Inc., was connected in no way with the contract 
under which the debt arose. In view of the rule stated in the pre- 
ceding paragraph, it appears that any action taken to effect collection 
of the tax indebtedness of Westbury Paving Corporation by with- 
holding moneys owed by the United States to the joint venturers 
under the contract involved would be of doubtful legal validity. 

The voucher and accompanying papers are returned, and you are 
advised that in the circumstances the voucher may be certified for 
payment to N. Ryan Company, Inc., and Westbury Paving Corpo- 
ration in the amount of $7,584.84, if otherwise correct. 

We are sending a copy of this decision to the Commissioner of 
Internal Revenue Service and you may wish to withhold payment on 
the voucher involved in order to afford that office an opportunity to 
contact your office. A copy of our letter to the Commissioner is 
enclosed. 
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[ B-141106 J 


Transportation—Property Damage, Loss, Ete.—Debt Col- 
lection—Small Amounts 


To permit or require Government agencies not to report loss or damage to Gov- 
ernment property while in the possession of carriers as required on the Govern- 
ment bill of lading form, when such loss or damage claims are less than $10 and 
the collection procedure might result in costs greater than the amount of the 
claim, would be tantamount to requiring Government agents to make false cer- 
tifications concerning Government property which may not be legally permitted ; 
therefore, in accordance with the agencies’ responsibility for Government prop- 
erty and since most of the evaluation costs are incurred in the determination 
that the loss or damage amount is $10 or less, loss or damage reports must con- 
tinue to be made and collection of the amounts due must be made by deduction 
from the carrier’s bill. 


To the Chairman, United States Atomic Energy Commission, De- 
cember 14, 1959: 


Letter dated October 24, 1959, with enclosures, from the General 
Manager, United States Atomic Energy Commission, concerns exist- 
ing practices and procedures for filing claims with carriers for small 
amounts of loss or damage to shipments for the account of the Govern- 
ment, and requests that the Commission be granted authority to waive 
loss and/or damage claims against commercial carriers for amounts 
less than $10 because the efforts to assert and follow claims for small 
amounts could easily result in costs greater than the amount of the 
claim. 

In the performance of his functions, the Chairman, Atomic Energy 
Commission, in common with the heads of other executive agencies 
as defined in 31 U.S.C. 65a, is authorized and required under 31 U.S.C. 
66a(a) to establish and maintain systems of accounting and internal 
control designed among other things to provide “(3) effective control 
over and accountability for all funds, property, and other assets for 
which the agency is responsible * * *,.” Returns of public property 
entrusted to the possession of officers and agents of the United States 
are not forwarded to the General Accounting Office. The Quarter- 
master General, or other like chief officers in any department, by, 
through, or under whom stores, supplies and other public property 
are received for distribution, or whose duty it is to receive or examine 
returns of such property, certify to the General Accounting Office, 
for debiting on the proper account, any charge against any officer or 
agent entrusted with public property, arising from any loss, accruing 
by his fault, to the Government as to the property entrusted to him. 
See 31:U.S.C. 89. The heads of the several departments are em- 
powered to make and enforce regulations to carry out the above pro- 
visions. See 31 U.S.C. 92. Also, the Federal Property and Admin- 
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istrative Services Act of 1949, 63 Stat. 377, in section 205, page 389, 
390, 40 U.S.C. 486, provides : 


(a) The President may prescribe such policies and directions, not inconsist- 
ent with the provisions of this Act, as he shall deem necessary to effectuate the 
provisions of this Act, which policies and directives shall govern the Adminis- 
trator and executive agencies in carrying out their respective functions 
hereunder. 

(b) The Comptroller General after considering the needs and requirements 
of the executive agencies shall prescribe principles and standards of accounting 
for property, cooperate with the Administrator and with the executive agencies 
in the development of property accounting systems, and approve such systems 
when deemed to be adequate and in conformity with prescribed principles and 
standards. From time to time the General Accounting Office shall examine 
such property accounting systems as are established by the executive agencies 
to determine the extent of compliance with prescribed principles and standards 
and approved systems, and the Comptroller General shall report to the Congress 
any failure to comply with such principles and standards or to adequately 
account for property. 

(c) The Administrator shall prescribe such regulations as he deems necessary 
to effectuate his functions under the Act, and the head of each executive agency 
shall cause to be issued such orders and directives as such head deems necessary 
to carry out such regulations. 


The U.S. Government Bill of Lading, Standard Form No. 1103, 
is prescribed by Title 5 of G.A.O. Manual (5 GAO 3015.10), for 
general use throughout the U.S. Government service to accomplish 
the shipment, transportation, and delivery of Government property 
by transportation companies. There is printed in the consignee’s 
certificate of delivery at the bottom of the Government bill of lading 
the following statement: 


DE COCREEe ROS Te Te CIT ioctl cccutieneteddechasneciinieomdene 
; (Date of Delivery) 
AGUNG Tie anidteecmttincksnnddinecussbcssnchenncepeeadan at 
(Name of Transportation Company) 


dtiatsiaeiheeniie tna a nate ea iataits the property described in this bill of 
(Actual Point of Delivery) 


lading in apparent good order and condition, except as noted on reverse 
hereof. * * * 


(Signature of Consignee or Authorized Agent) 


There is provided on the reverse side of the bill of lading a space 
for “Report of Loss, Damage, or Shrinkage,” and with respect to 
matters concerning loss or damage to property while in possession of 


the carrier, paragraph 6, under Instructions, on the reverse side of 
this document provides as follows: 


In case of loss or damage to property while in the possession of the carrier, 
such loss or damage shall, when practicable, be noted on the bill of lading or 
certificate in lieu thereof, as the case may be, before its accomplishment. Should 
the loss or damage not be discovered until after the bill of lading or certificate 
has been accomplished, the proper officer shall be notified as soon as the loss or 
damage is discovered, and the agent of the carrier advised immediately of such 
loss or damage and extended privilege of examining shipment. The administra- 
tive agency should collect from the responsible carriers the value of property 
lost or the cost of repairs to property damaged in shipping. This may be 
accomplished by making deduction in settlement for the service or from other 
unpaid bills or through such other means as may be available. 


The record shows that the Government bill of lading, and the 
inclusion therein of provisions similar to those quoted above, were 
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prescribed by the Treasury Department, Office of Comptroller, in 
October 1907, “To carry into effect the instructions of the President, 
based upon a report made to him by the Committee on Department 
Methods, dated December 6, 1906.” See 14 Comp. Dec. 967. 

The consignees in the administrative agencies thus are required by 


the stated provisions of the Government bill of lading to annotate 
items of loss and damage. To permit or require consignees not to 
note on bills of lading known items of loss or damage would in effect 
permit or require them to make false certifications and may not be 
legally permitted. Also, it is our opinion that, where loss or damage 
is noted at time of receipt of the goods and the amount due can be 
readily determined, such amount should, if otherwise proper, be de- 
ducted from the carrier’s bill regardless of the amount involved. 
However, we recognize, there may be and no doubt are instances 


when the further processing of claims against the carriers for lost or 


damaged items noted on the bill of lading or comparable outturn 
reports may be found uneconomical. The question arises as to just 
when this point is reached and can be determined. There are many 
instances where shipments arrive at destination in a damaged con- 


dition, or a shortage exists, and the consignee has no knowledge of 
or proper basis for determining the actual value of the loss and/or 
damage. The value may be $10 or less, or much more than $10, but 
definite information in this regard can be ascertained only through 
appropriate investigative channels. Thus, it appears generally when 
a determination that the loss is less than $10 has been made by those 
capable of properly evaluating the loss or damage, a considerable 
part of the so-called processing cost already will have been incurred. 
If the processing were to stop at that point the Government would be 
left with a cost factor without any recovery, yet the additional effort 
necessary to effect recovery by refund or offset might be relatively 
insignificant. 

It is stated in 5 GAO 5040.55 that transportation debts of less than 
$10 which are administratively determined to be uncollectible, may be 
removed from the active accounts of an agency. However, there is 
no information or showing that these items generally may be so classi- 
fied and there is serious doubt that any material percentage would 
fall in that category. 

Thus, it is our view that the annotations on Government bills of 
lading or outturn reports properly may not be discontinued ; that where 
a determination is made that such a loss amounts to $10 or less a con- 
siderable portion of the so-called processing costs will already have 
been incurred; that administrative costs should not be increased by 
costly survey procedures once a determination has been made that 
the loss or damage is $10 or less and as to the amount of such loss; 
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and that such small losses are not usually uncollectible and collection 
of the amount administratively determined to be due should be effected, 
if otherwise proper, by deduction from the carrier’s bill for freight 
or otherwise. However, since you are empowered to make and en- 
force regulations for the auditing of property accounting and pro- 


tection of property of the United States entrusted to your care, it 


is believed you may desire to give consideration to the question raised 
by your General Manager. 


[ B-141309 J 


Statutory Construction—Amendments—Retroactive—Pe- 
riod Between Retroactive Date and Enactment Date 


An amendment made effective January 1, 1959, which revises the time limit for 
submission of applications for reimbursement for relocation expenses of owners 
and tenants of land acquired for military public works projects to “within one 
year following the date of such acquisition or within one year following the date 
that the property is vacated by the applicant, whichever is later,” (Public Law 
86-317, approved September 21, 1959) is to be construed as effective from 
January 1, 1959, so that no special consideration need be given to the period 
between January 1 and September 21, 1959, the date of enactment; therefore, 
applicants who vacated land after January 1, 1958, and who filed applications 


within one year of vacating, although such application was more than one 
year from date of acquisition, would be covered by the act. 


To the Secretary of the Army, December 14, 1959: 


By letter of November 19, 1959, the Assistant Secretary of the 
Army (Manpower, Personnel and Reserve Forces) requested our 
decision concerning application of Public Law 86-317, approved 
September 21, 1959, 73 Stat. 589, amending section 401(b) of the 
act of July 14, 1952, as amended, 66 Stat. 606, 624; 69 Stat. 352. 

Section 401(b), as amended, authorized the military departments 
“to reimburse the owners and tenants of land to be acquired for any 
public works project of the military department concerned for ex- 
penses and other losses and damages incurred by such owners and 
tenants, respectively, in the process and as a direct result of the 
moving of themselves and their families and possessions because of 
such acquistion of land * * * Provided, That * * * No payment 
in reimbursement shall be made unless application therefor * * * 
shall have been submitted * * * within one year following the date 
of such acquisition. * * *” Public Law 86-317 further amended 
section 401(b) by revising the time limit for submission of an appli- 
cation for reimbursement to “within one year following the date of 
such acquisition or within one year following the date that the prop- 
erty is vacated by the applicant, whichever is later.” By its terms 
this amendment was made effective as of January 1, 1959. 
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Our opinion is requested as to how Public Law 86-317 should be 
retroactively applied to owners and tenants of land who vacated 
their land subsequent to January 1, 1958, and who submitted appli- 
cations within one year from date of vacating although more than 
one year from date of acquisition of the land by the military. Our 
attention is specifically directed to possible differences as between 
cases of applications submitted prior to and those submitted sub- 
sequent to January 1, 1959, and the effect prior disallowances by 
written determinations may have with respect to applications made 
prior to or subsequent to that date, where such disallowances were 
due to applications not having been filed within the time prescribed 
by the former law. 

The bill enacted as Public Law 86-317—H.R, 4656—as originally 
considered did not provide for an effective date of January 1, 1959. 
In commenting upon whether the legislation should be made retro- 
active, the then Secretary of the Army, speaking for the Department 
of Defense, advised the Senate Committee on Armed Services that: 

If the provision is made fully retroactive it would extend back over a period 
of over 7 years. This would make it difficult to bring to the attention of 
the prospective beneficiaries their eligibility under the legislation inasmuch 
as no record is kept as to where former owners and tenants have moved. 
Then, even if advised of their rights, it might be difficult for former owners 
and tenants to meet the statutory and regulatory requirement that every ap- 
plication be suported by an itemized statement of expenses, losses, and damages 
incurred or to supply such reasonable degree of proofs as will be essential 
before payment can be justified. Difficulties would also be encountered in 
administratively evaluating such proof as is offered. 

Consideration should also be given to the fact that if retroactivity is limited 
to either a specific period or to a selected group of owners and tenants who 
have previously filed applications that have been denied, the legislation will 
be discriminatory and, therefore, inequitable. Moreover, enactment of a ret- 
roactive provision benefiting only a limited class of former owners and tenants 


could well lead to further legislative proposals to extend retroactivity to other 
groups. 
And the Committee, in its report on the bill, stated that: 

There is no retroactive provision in H.R. 4656, or S. 1100, therefore, appli- 
cations for reimbursement filed after enactment of the measure would be judged 
solely on the basis of their qualifications for consideration at that time. The 
committee gave careful consideration to (1) a fully retroactive provision, or 
(2) some possible partial retroactive provision limited to either a specific period 
of time or a class of owners and tenants whose applications for moving ex- 
pense reimbursement have previously been denied. * * * 


See, in connection with the above, Senate Report No. 712, 86th 
Congress, 1st Session. 

Subsequent to consideration of H.R. 4656 by committees of the 
House of Representatives and the Senate, an amendment to the bill 
was Offered on the floor of the Senate to provide for the effective 
date of the act to be January 1, 1959. The purpose for this amend- 
ment was “to encompass some eight or nine very deserving cases which 
would otherwise not be covered by the bill.” 105 Congressional 
Record 17475 (Sept. 10, 1959). 
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Although the provision for January 1, 1959, as the effective date 
of the act does, in fact, provide for retroactive application thereof 
contrary to the considerations against retroactivity quoted above, the 
circumstances under which the act was made retroactive would not 
require that any special significance be attached to the period between 
January 1 and September 21, 1959, the date of enactment. In other 
words, in resolving the question raised, we shall merely look to the 
intent of the Congress expressed in the legislative history as being 
applicable to the date of January 1, 1959, rather than to the date of 
enactment as expressed therein. 

Accordingly, we construe the act to embrace any applicant for re- 
imbursement thereunder who on January 1, 1959, or thereafter had 
not vacated his land more than a year prior to his application. Thus, 
any applicant who vacated his land after January 1, 1958, and filed 
an application for reimbursement within one year of vacating would 
be covered; and any such claim filed prior to September 21, 1959, 
may be reopened either upon application of the claimant or upon 
motion of the Secretary of the department involved. 

Your question is answered accordingly. 


[ B-141177] 


Civilian Personnel—Farm Credit Bank Employees—Sta- 
tus—Highest Previous Salary 


Although under Title II of the Farm Credit Act of 1959, 12 U.S.C. 6401, effec- 
tive January 1, 1960, employees of Farm Credit Banks, Federal land banks, 
and banks for cooperatives may not be regarded as Government employees, 
the clarification of their status lends weight to the view that prior to such 
date they may have been regarded as Government employees for certain pur- 
poses, therefore, the application of the highest previous salary rate rule in 
establishing the salary of an employee of the Farm Credit Administration 
upon a promotion made in October 1959, based on a former position with a 
Federal land bank, will not be questioned. 


To M. C. Raake, Farm Credit Administration, December 15, 1959: 


Your letter of November 3, 1959, submitting a payroll voucher 
in favor of Curtis A. Stone for $35.07, representing the difference in 
salary for the period October 18 to 31, 1959, between grades GS-570-9, 
$6,885 and grade GS-570-11, $7,750 per annum, asks whether you 
may certify the voucher for payment. 

The record shows that Mr. Stone, who was employed by a Federal 
Land Bank, was appointed October 8, 1958, to a grade GS-9 position 
with the Farm Credit Administration. At the time of such appoint- 
ment he was being compensated at the rate of $7,455 per annum by 
the Federal Land Bank. Administratively he was given the top 
step—$6,885 per annum—of grade GS-9 by the application of the 
highest previous rate rule. The record further shows that he was 
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administratively promoted October 18, 1959, after meeting all require- 
ments, to grade GS-11 and that the highest previous rate rule was 
again invoked and his salary fixed at the rate of $7,750 per annum, 
two steps above the rate of $7,455 per annum earned with the Federal 
Land Bank. We note that the positions involved are allocable at 
two grade intervals. Page X-1-32.08, Federal Personnel Mannual. 

We direct your attention to our decisions B-124592, December 1, 
1955, and May 8, 1958, to the Honorable R. B. Tootell, Governor, 
Farm Credit Administration, pointing out the existing confusion 
concerning the status of employees of Farm Credit Banks. Effective 
January 1, 1960, section 201 of the Farm Credit Act of 1959, Public 
Law 86-168, Title II, 73 Stat. 387, 12 U.S.C. 640/, clarifies their status, 
definitely establishing that such employees no longer may be regarded 
as Government employees. While some of our earlier decisions have 
been to the same effect, we consider the statute lends weight to the 
view that prior to the effective date they may be regarded as Govern- 
ment employees under the statute in the instant case. 

Therefore, we will not be required to object to the application of 
the highest previous rate rule, in determining Mr. Stone’s salary 
rate. However, under the applicable regulations, section 25.102(j), 
page Z1-318, Federal Personnel Manual, concerning the highest pre- 
vious rate, Mr. Stone would be entitled to be paid at the rate of 
$7,510 per annum, the next rate above the rate of $7,455 previously 
earned, rather than at the rate of $7,750 per annum, which is the 
rate upon which the voucher is computed. 

Therefore, the voucher, returned herewith, may not be certified 
as drawn, but only in consonance with the foregoing holding. 


[ B-141172 J 


Civilian Personnel—Overseas Employees—Home Leave— 
Illness—Travel Status for Per Diem 


Overseas employees who become ill or incapacitated during a period of home 
leave may not be regarded as in a travel status after arrival at the home leave 
point to come within the purview of section 6.5a of the Standardized Government 
Travel Regulations, which permits a continuation of per diem for travelers 
who take leave because of illness or injury, provided that they are in fact in 
an official travel or temporary duty status away from or en route to an official 
station; therefore, the employee’s travel status having terminated on arrival 
at the home leave point, he is not entitled to per diem for a subsequent period 
of illness and his travel status did not commence again until he began travel 
to the temporary duty point for consultation duty. 


To J. E. Fowler, Jr., Department of the Interior, December 17, 1959: 


Your letter of November 2, 1959, requests our decision whether 
you may certify for payment the submitted travel voucher for $633 
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in favor of Mr. Randolph M. Monteith, under the facts outlined 
below. 

The amount referred to represents Mr. Monteith’s claim for per 
diem in lieu of subsistence for 5234 days (including 13 days not 
paid on a prior travel voucher) covering the period October 16, 1958, 
through December 7, 1958, for which he submits a physician’s certif- 
icate evidencing that Mr. Monteith was incapacitated during that 
part of the period of his “home leave” in the United States under 
travel authorization No. WO-ADM-31 dated August 27,1958. There- 
under, he was authorized as an employee of the Bureau of Mines to 
travel from Cali, Colombia, to Huntington Station, New York, via 
Washington, D.C., and return, for purposes of taking “home leave” 
and consultation at Washington with officials of the International 
Cooperation Administration and the Bureau of Mines. Thereunder, 
the “home leave” was authorized “within the continental United 
States,” with cost to the Government limited to not to exceed that 
which would have been incurred for travel from Cali via Washington 
to Huntington Station. Thirteen days of the per diem (November 
22 through December 4, 1958 amounting to $156) previously claimed 
by Mr. Monteith on Bureau Voucher No, 2556 were administratively 
deducted because the illness or incapacity occurred during the “home 
leave” period and after Mr. Monteith had arrived at his “home leave” 
point. 

The primary questions for consideration here are (1) what effect 
should be given the physician’s certificate dated December 11, 1958, 
in Mr. Monteith’s case, and (2) whether a grant or approval of sick 
leave for the period—substituted for an equivalent amount of. the 
“home leave” and annual leave previously noted on voucher No. 
2556—would validate his claim for per diem in lieu of subsistence at 
his residence in the United States. 

We understand the funds chargeable with Mr. Monteith’s official 
travel are derived from appropriations made pursuant to the Mutual 
Security Act of 1954, as amended. Section 522 thereof, 22 U.S.C. 
1782(a), provides in part that such funds shall be available for the 
purposes and authority granted in that act or under authority gov- 
erning the activities of the agency to which such funds are allocated 
or transferred. When, as here, the appointment is under section 
527(c) (1) of the act, 22 U.S.C. 1787(c), the allowances and benefits 
of the Foreign Service Act of 1946 apply. The latter act authorizes 
the return to the United States for statutory leave of absence for 
which traveling expenses may be allowed “while traveling” pursuant 
to orders. 22 U.S.C. 1136, 1148. Section 6.5a of the Standardized 
Government Travel Regulations—which section is included in both 
the Foreign Service and ICA travel regulations—provides that, 
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whenever a traveler takes leave of absence of any kind because of 
an incapacity due to illness or injury not attributable to his own 
misconduct, the prescribed per diem in lieu of subsistence shall con- 
tinue for periods not to exceed 14 calendar days in any one period 
of absence, except that a longer period may be approved administra- 
tively under the circumstances in a particular case. That provision 
of section 6.5 contemplates that the per diem allowance, which is 
prescribed for periods of official travel, shall continue available to 
the officer or employee only if at the time he is in fact in an official 
travel or temporary duty status away from or en route to his desig- 
nated headquarters. The provision has no application when, as here, 
the employee at the time of the incapacity, as evidenced by the record, 
was not in an official] travel or temporary duty status and for which 
a per diem had been prescribed. As a matter of law, section 3 of 
the Travel Expense Act of 1949, as amended April 26, 1950, 5 U.S.C. 
836, expressly limits application of such an allowance to cases “while 
traveling on official business and away from their designated posts of 
duty.” Moreover, as indicated above, payment for traveling ex- 
penses, including per diem, incident to statutory leave of absence is 
limited to periods of “travel.” 

The record shows Mr. Monteith arrived at his so-called “home 
leave” point on October 9. On that date his official travel status 
for that purpose terminated. He did not reenter official travel and 
temporary duty status until 7 :40 p.m. December 7. 

Hence, the submitted voucher, which is returned herewith, may 
not be certified for payment. 


[ B-136834 } 


Transportation—Claims—Statute of Limitations—Date of 
Accrual 


Claims against the United States for transportation charges accrue upon the 
completion of the transportation service, that is, the date of delivery of the 
shipment to the consignee, and the 10-year statute of limitations established by 
the act of October 9, 1940, 31 U.S.C. 71a, for claims cognizable by the General 
Accounting Office begins to run from the time the service is completed ; however, 
when, in a postaudit, determination that an overpayment was made, and the 
overpayment is collected from the carrier under 49 U.S.C. 66, a new recovery 
right, under the 10-year statute, then accrues if the collection proves erroneous, 
and such right as to transportation services performed prior to August 26, 
1958—the date of enactment of Public Law 85-762, 49 U.S.C. 16(3) which reduced 
the period for recovery—may be asserted by claims filed in the General Account- 
ing Office within 10 years from the date of the erroneous collection, but this 
right to assert a claim extends only to the amount actually collected. 

Under the act of August 26, 1958, Public Law 85-762, 49 U.S.C. 16(3), which 
reduces the period for recovery of transportation charges to thtee years, claims 
with respect to transportation services performed after August 26, 1958, must be 
filed with the General Accounting Office within three years from (1) payment 
of charges for the transportation involved, or (2) subsequent refund for over- 
a of such charges, or (3) deduction made under 49 U.S.C. 66, whichever 
S later. 
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To the Illinois Central Railroad, December 18, 1959: 


We have for consideration your requests for review of the action 
taken by our Transportation Division on your claims by numerous 
supplemental bills for additional freight charges alleged to be due for 
the transportation of Government property moving under Govern- 
ment bills of lading during the years 1942, 1943, 1944, and 1945. The 
record shows that in each instance your original bills and all subse- 
quent adjustments were based upon the use of export rates until the 
supplemental bills in question were received in the General Account- 
ing Office beginning in February 1956. These supplemental bills, 
which are predicated on the use of higher domestic rates alleged to 
be applicable to the shipments involved, cite United States v. Chesa- 
peake and Ohio Railway Co., 224 F. 2d 443, as authority for their 
allowance. The supplemental bills were returned to you by our 
Transportation Division on the basis that your claims were barred 
by the 10-year statute of limitations set forth in the act of October 
9, 1940, 54 Stat. 1061, 31 U.S.C. 71a. 

It is your contention in requesting review of the Division’s actions 
that any subsequent adjustment or settlement of your original bill 
by reason of deduction or refund of an overpayment found in our 
audit pursuant to the Transportation Act of 1940, 49 U.S.C. 66, or 
because of the allowance or disallowance of a supplemental bill filed 
pursuant to the Budget and Accounting Act, 1921, 31 U.S.C. 71, estab- 
lishes a new date from which the 10-year statute of limitations begins 
to run. In support of your position you rely on an excerpt from a 
monograph released by our Transportation Division which provides 
in substance that the refund of an amount determined as overpaid by 
the Transportation Division of the General Accounting Office does 
not estop a carrier from filing claim (supplemental bill) for all or 
a part of the amount refunded if subsequent consideration of the 
matter or the discovery of new and material evidence indicates the 
presence of error. 

The act of October 9, 1940, provides in part that every claim or 
demand against the United States cognizable by the General Account- 
ing Office shall be forever barred unless such claim shall be received 
in our Office within 10 full years after the date such claim first 
accrued. A claim for transportation charges against the United 
States accrues upon the completion of the transportation service, that 
is, the date of delivery of the shipment to the consignee, and the 
statute of limitations begins to run from that time. See Arkansas 
Oak Flooring Co. v. Louisiana & Arkansas Railway Co., 166 F. 2d 98; 
United States v. Wilder, 13 Wall. 254; Southern Pacific Co. v. United 
States, 67 C. Cls. 414, cert. denied 280 U.S. 567; Atlantic Coast Line 
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Railroad Co. v. United States, 66 C. Cls. 577; and Hughes Trans- 
portation, Inc. v. United States, 109 F. Supp. 373. However, where 
upon postaudit a determination is reached that an overpayment was 
made and the overpayment is collected by refund or deduction under 
49 U.S.C. 66, a new right then accrues, if such collection proves 
erroneous, to recover such erroneous collection. Such right may be 
asserted as to transportation performed on or prior to August 26, 1958, 
by claims filed in our Office within 10 years of the date of the 
erroneous deduction. See, in this connection, Williams v. United 
States, 63 C. Cls. 668, certiorari denied 275 U.S. 539; Eastern Freight 
Ways v. United States, 155 Fed. Supp. 22, and, the act of August 26, 
1958, 72 Stat. 859, 49 U.S.C. 16(3), reducing such period to three years 
as to transportation performed after August 26, 1958. Such right 
applies only to the extent of the amount so collected and does not, of 
course, give rise to a new right except to the quantum of the collection 
actually made. The section of the monograph referred to by you 
does not discuss the application of the barring statute to claims for 
refund of amounts asserted to have been erroneously collected in 
Transportation cases. When considered in the light of such statutes, 
the section of the monograph clearly does not mean that there is a 
right, forever thereafter, in which assertedly erroneous collections 
may be reclaimed but such right is subject to the applicable periods 
of the barring statutes. Also, there is nothing therein which would 
indicate that the allowance or disallowance of a timely filed supple- 
mental bill establishes a new date from which the statutory period 
again will commence to run. See, in this connection, 36 Comp. Gen. 
360, id. 362. While review of a disallowance may be obtained within 
a reasonable period after its date, a request therefor not made within 
such a period or a supplemental bill claiming an amount due on a 
different basis constitutes a new claim and if not filed within the 
statutory period is barred. See 32 Comp. Gen. 107. 

The record shows that your supplemental claims in question fall 
into two categories exemplified by the following supplemental bills 
which will be discussed in detail as representative of the claims 
involved : 

1. Supplemental bill No. N-170814-9-B, TK-216239. 

This bill involves shipments moving from Racine, Wisconsin, to 
Gulfport, Mississippi, in August and September 1942, under Govern- 
ment bills of lading Nos. N-289708, N-289715, N-289716, N-289719, 
N-289720, and N-289722. The bills of lading indicate that the ship- 
ments were for export and the charges on these shipments were 
claimed and paid in January 1943 on the basis of the applicable 
export rate. On March 6, 1949, you submitted supplemental bill 
No. N-170814-9-A for $1,758.48 additional charges alleged to be 
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due on the basis that the consist of the shipment was other than that 
set out on the bills of lading. No evidence was submitted or developed 
to support such allegation and that claim was dissallowed by our 
settlement dated April 17, 1950. Thereafter, there was received here 
on July 5, 1957, your supplemental “B” bill for $1,018.20 additional 
charges computed on the basis of domestic rates. In support of 
this claim you included a copy of a letter dated May 23, 1957, from 
the U.S. Navy Regional Accounts Office to the effect that the Naval 
Records Management Center, Clearfield, Utah, had advised that the 
records then available did not contain information concerning the 
exportation of the material shipped on bill of lading N-289719. On 
March 25, 1959, you were advised that this claim was barred by 
the act of October 9, 1940. By letter dated April 16, 1959, you 
requested review of our action asserting that the claim is not barred 
by the 10-year limitation since our action of April 17, 1950, in disal- 
lowing your supplemental “A” bill, automatically extends the time 
limitation as to any additional amount believed due on these 1942 
shipments. 

The 10 full years provided by the act of October 9, 1940, begin 
to run from the date of delivery of the shipment, as evidenced by the 
consignee’s certificate of delivery on the bill of lading. See court 
cases cited above. The bills of lading here involved show that the 
consignee receipted for the delivery of the goods between September 
29 and October 8, 1942. Therefore, the full 10 years in which your 
claim could have been considered had expired by October 8, 1952. The 
fact that your supplemental “A” bill was filed in 1949 in nowise 
extended the period during which we, under the 1940 ,act, could 
consider claims in connection with such shipments. Such supple- 
mental “A” claim was disposed of in 1950 and after such date there 
was no claim before us upon which we could act. Therefore, your 
supplemental “B” bill, received in our Office July 5, 1957, approx- 
imately seven years thereafter and on an entirely different basis, 
although involving the same bills of lading, constituted an entirely 
new claim, and was barred by the statute of limitations, since it 
was received here more than 10 full years after the expiration of 
the 10-year statutory period on October 8, 1952. 

The settlement action taken by our Transportation Division on 
your supplemental bill No. N-170814-9-B was consistent with the 
foregoing and is sustained. 

2. Supplemental bill No. N-183017-38-C, TK-219549. 

This bill involves shipments moving from Ivorydale (Cincinnati), 
Ohio, to Gulfport, Mississippi, in October and November 1942, under 
17 Government bills of lading. The bills of lading indicated that the 
shipments were for export and the charges on these shipments were 
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originally claimed and paid on the basis of the export rate. Subse- 
quently, on March 7, 1949, you submitted supplemental bill No. 
N-183017-38-B for $6,133.69 additional charges computed on the 
basis that the consist of the shipment was other than that set out on 
the bills of lading. That claim was disallowed by settlement dated 
August 17, 1950. In our audit of your original bill pursuant to the 
Transportation Act of 1940, 49 U.S.C. 66, we found that you had 
been overpaid on the basis of the export rate in the amount of $52.37 
and on August 17, 1950, issued a Form 1003, Notice of Overpayment, 
‘in such amount. The record shows that this overpayment was col- 
lected by deduction from your bill No. AFR-21778 on June 23, 1952. 
Thereafter, there was received here on July 5, 1957, your supple- 
mental “C” bill for $2,518.27 additional charges computed on the basis 
of domestic rates. In support of this claim you include a copy of a 
letter dated June 5, 1957, from the U.S. Navy Regional Accounts 
Office to the effect that the Naval Records Management Center, 
Clearfield, Utah, had advised that the records then available did 
not contain information concerning the exportation of the material 
shipped on one (N-288938) of the 17 bills of lading involved: On 
December 10, 1958, you were advised that this claim was barred by 
the act of October 9, 1940. By letter dated April 8, 1959, you re- 
quest review of our action on the basis mentioned above. 

The bills of lading here involved show that the consignee receipted 
for the delivery of the goods between October 29 and November 10, 
1942. Therefore, the full 10 years in which a new claim could have 
been considered on these shipments had expired by November 10, 1952. 

Your original bill was paid in the full amount claimed and no 
further amounts were found to be due you within the 10-year statu- 


tory period, however, on June 23, 1952, the Government deducted 
the amount of $52.37 from amounts otherwise due you which would 
start the statute of limitations running afresh to the extent of recov- 
ering the amount claimed within the statutory period but subse- 
quently set off. Accordingly, for the reasons stated hereinabove, that 
portion of your supplemental bill No. N-183017-38-C in excess of 
$52.37 is barred by the act of October 9, 1940. 

With respect to your reference to a ruling of the United States 
Court of Appeals for the Fourth Circuit, reported as Chesapeake & 
Ohio Railway Co. v. United States, 224 F. 2d 433, regarding the ques- 
tion of reasonableness of rates on shipments forwarded to a port for 
export, which due to wartime conditions were not exported, in which 
the court ruled in favor of the carrier and held that domestic rates 
were applicable, your attention is invited to decision in United States 


v. Chesapeake & Ohio Railway Co., 352 U.S. 77, in which, on 
certiorari, the Supreme Court reversed that judgment and remanded 
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the case to the Court of Appeals for the Fourth Circuit for further 
consideration, and a determination on the full record whether there 
should have been a reference to the Interstate Commerce Commission 
and no final decision of such case has yet been reached. 

A carrier claiming additional freight charges based on domestic 
rather than export rates for shipments moving under Government 
bills of lading for export during 1942-1945 has the burden of prov- 
ing entitlement to the domestic rate. 37 Comp. Gen. 560. The 
evidence submitted with your supplemental “C” bill is not suffcient 
to overcome the presumption of the correctness of the bill of lading 
record. Such record indicates the shipments were intended for ex- 
port. There is no evidence here that such intent was not carried 
out and proof of exportation is of record as to many of such ship- 
ments. There is no showing that the exportation was “frustrated” 
as in the Chesapeake and Ohio case and, accordingly, it is doubtful 
that a final decision in that case would necessarily affect the audit 
action to be taken as to items which we could, under the 10-year 
bar statute, consider. Accordingly, your claim for $52.37 on supple- 
mental bill No. N-183017-38-C is properly for disallowance on the 
present record. However, should a final judicial determination of 
the issue in the above-mentioned Chesapeake and Ohio case be ad- 
verse to the Government’s conclusion and you feel that based thereon 
additional amounts are due you, consideration will be given thereto 
at your request at that time to the extent of the amount set off on 
June 23, 1952. 


[ B-141321 J 


Civilian Personnel—Training—Overtime—Compensatory 
Time 


In view of the restriction in section 10 of the Government Employees Training 
Act against payment of overtime, unless the Civil Service Commission estab- 
lishes an exception, 5 U.S.C. 2309, employees who are assigned to training 
courses for more than 40 hours in any week may not be granted compen- 
satory time for the hours in excess of 40, the condition precedent to the granting 
of compensatory time in lieu of overtime under the Federal Employees Pay 
Act of 1945, 5 U.S.C. 912, being qualification for overtime under section 201 
of the 1945 act, 5 U.S.C. 911; nor may the employees be granted compensation 
at straight time rates for overtime training, in view of the requirement in the 
1945 act that work in excess of 40 hours must be considered overtime and 
payable at the overtime rate. 


To the Administrator, Federal Aviation Agency, December 18, 1959: 


On November 21, 1959, your acting administrator requested our 
decision upon two questions concerning the application of section 
10 of the Government Employees Training Act, Public Law 85-507, 


72 Stat. 332, 5 U.S.C, 2309, to employees of your agency who are 
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assigned full-time training at your centralized facility at Oklahoma 
City. 

Your Agency’s letter says— 

Such employees are away from their regular posts of duty. It is periodi- 
cally necessary due to various operating conditions to assign such employees 
to more than forty hours of training for one administrative workweek or to 
more than eighty hours of training during any one pay period. The circum- 
stances surrounding the training situation are such as to preclude consideration 
under the exceptions to Section 10 established by the Civil Service Commission 


in Section 39.402(a) of its training regulations. Therefore, the employees 
involved clearly may not be paid at overtime rates. 


The questions upon which our decision is requested are stated as 
follows: 


(1) May these employees be granted compensatory time off in lieu of such 
irregular overtime since compensatory time off is not specifically prohibited 
by the language of Section 10? 


(2) Would there be any objection to the payment of appropriate straight- 
time rates for such hours of overtime? 


Section 10 of the Government Employees Training Act authorizes 
the head of each Department, in accordance with regulations issued 
by the Civil Service Commission, “(1) to pay all or any part of the 
salary, pay, or compensation (excluding overtime, holiday, and night 
differential pay) of each employee of such Department who is 
selected and assigned for training * * *.” 

Section 201 of the Federal Employees Pay Act of 1945, as amended, 
5 U.S.C. 911, provides that “All hours of work officially ordered or 
approved in excess of forty hours in any administrative workweek 
performed by officers and employees * * * shall be considered to be 
overtime work * * *,” 

Section 202 of that act, as amended, 5 U.S.C. 912, provides for 
the granting, under the conditions specified herein, of compensatory 
time off in lieu of overtime compensation for “overtime work” 
performed. 

Under the Federal Employees Pay Act of 1945, compensatory 
time off may be granted “in lieu of overtime” compensation for 
“overtime work” performed. Therefore, unless an employee can 
qualify for overtime compensation he would not be eligible for com- 
pensatory time off. Moreover, payment for “overtime work,” when 
authorized, would have to be at the overtime rate specified in the 
controlling statute rather than at straight time rates. 

Therefore, and in view of the restriction in section 10 of the Gov- 
ernment Employees Training Act against the payment of overtime 
compensation incident to the training under that act, neither the 
payment of additional compensation nor the granting of compensatory 
time off would be authorized unless by appropriate action the Civil 
Service Commission were to establish an exception to the restriction 
appearing in such section which would apply to the type of training 
here under consideration. 
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[ B-141311 J 


Military Personnel—Gratuities—Reenlistment Bonus Pay- 
ments—Recoupment—Effective Date of Decisions of the 
Comptroller General 


A decision of the Comptroller General which involves an original construction 
of a statute must be regarded as effective from the effective date of the statute 
which is being interpreted; therefore, the decision 35 Comp. Gen. 663, which 
was rendered on May 22, 1956, and which construed the reenlistment bonus 
provisions of section 208(a), of the Career Compensation Act of 1949, as 
added by section 2 of the act of July 16, 1954, 37 U.S.C. 239, is effective 
from July 16, 1954, and the conclusion that members who were paid reen- 
listment bonuses on the date of the extension agreement, rather than the 
normal date of expiration of the then current enlistment are indebted for such 
reenlistment bonus, must be applied to any applicable case whether arising 
before or after May 22, 1956, the date of the decision. 


To the Secretary of Defense, December 21, 1959: 


On February 18, 1959, the Army Finance Center, Indianapolis, 
Indiana, made a determination of uncollectibility of the indebtedness 
in the amount of $896.19 of a former member of the U.S. Army, Ralph 
F. Hooker, Jr., RA 44 163 106, and reported the debt to this Office for 
collection. 

The record shows that the member enlisted in the Regular Army 
on February 28, 1955, for a period of three years and that on Jan- 
uary 24, 1956, he extended such enlistment to six years. By reason 
of the extension, he was credited a reenlistment bonus as for a first 
reenlistment for three years in the amount of $538.20, under the pro- 
visions of section 208(a) of the Career Compensation Act of 1949, 
as added by section 2 of the act of July 16, 1954, 68 Stat. 488, 37 
U.S.C. 239. He was discharged from active military service on 
November 2, 1956, prior to completing his three-year term of service, 
by reason of medical disqualification which existed prior to entry 
into the service. The reenlistment bonus was included in the items 
of indebtedness reported as uncollectible. 

In response to an inquiry made by this Office on October 7, 1959, 
concerning the reason for recoupment of the reenlistment bonus in 
the amount of $538.20, the Finance Center, U.S. Army, Indianapolis, 
Indiana, reported on October 16, 1959, that recoupment of the reen- 
listment bonus was properly made on the service member’s military 
pay record in accordance with our decision dated May 22, 1956, 35 
Comp. Gen. 663, but that collection action should not have been 
taken in this case in view of the information furnished by first 
endorsement from the Chief of Finance, FINEM 242.15, in reply to 
letter from the Commanding General, Finance Center, U.S. Army, 
Indianapolis 49, Indiana, dated July 10, 1956. The endorsement 
cited states in part that no collection action should be taken in those 
cases where prior to May 22, 1956, members were paid reenlistment 
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bonuses on the date of the extension agreement rather than after the 
normal date of expiration of the enlistment then current. 

Thus it is indicated that the Department of the Army is giving only 
prospective effect to the above-cited decision in this and similar cases. 
However, the decision did not authorize such application nor do we 
consider it in our province to limit the effect of that decision so that 
it will apply prospectively only. That decision is an original con- 
struction of section 208(a) of the Career Compensation Act and under 
well-established rules it must be regarded as effective on the effective 
date of the statutory provisions that it construes. See 32 Comp. Gen. 
17, 18 and 27 zd. 686, 688. Consequently, the conclusion is required 
that the holding in our decision of May 22, 1956, applies to any appli- 
cable case—whether arising before or after the date of such decision— 
in which a member of the Army or Air Force is paid a reenlistment 
bonus under section 208(a) of the Career Compensation Act for an 
extension of an enlistment. 

Accordingly, it is requested that appropriate action be taken to 
correct the administrative action referred to above and to give proper 
effect to the decision from the effective date of section 208 as added 
by the 1954 act. 


[ B-141121 J 


Military Personnel—Retired—Annuities for Dependents 


A retired member of the uniformed services who failed to sign an annuity option 
election form which was mailed to the finance center prior to April 30, 1954— 
the deadline for submission of elections by retired members not on active duty 
on November 1, 1953, the effective date of the Uniformed Services Contingency 
Option Act of 1953, now 10 U.S.C. 1431-1444—is regarded as having made an 
actual timely election, and subsequent actions in executing and signing an 
election of option forms after the deadline date, which were consistent with 
the prior action, were confirmatory in nature and may be considered as merely 
correcting a formal defect in an otherwise valid and binding election. 


A retired member of the uniformed services who sent a telegram to the finance 
center on April 30, 1954—the deadline for submission of annuity option elec- 
tions by retired members under the Uniformed Services Contingency Option 
Act of 1953, now 10 U.S.C. 1431-1444—advising that he had lost the election 
papers and that he wanted to take advantage of the option for his youngest 
child may be regarded as having made a valid election even though the rate 
of reduced retired pay applicable to the election was not stated in the telegram, 
and the subsequent confirmation and execution of the election may be regarded 
as confirmatory in nature and merely correcting a formal defect in an other- 
wise valid and binding election. 


eens R. A. Wilson, United States Navy, December 22, 


Your letter of September 23, 1959, and enclosures, presents for 
advance decision under Department of Defense Military Pay and Al- 
lowance Committee Submission No. DO-N-464, the question whether 
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in the circumstances set forth below, Warrant Officer John D. Petty, 
U.S. Navy, retired, and Lieutenant (jg) Irvin A. Eubanks, U.S. 
Naval Reserve, retired, may be considered as having made valid 
elections of options under the provisions of the Uniformed Services 
Contingency Option Act of 1953, 67 Stat. 501, 10 U.S.C. 1431-1444. 

In the case of Warrant Officer Petty it is stated that on April 21, 
1954, he mailed to the Navy Finance Center an “election of options 2 
and 4 at one-half reduced pay.” However, the election form 
(NAVPers 591A) was not signed by him and in the absence of his 
signature thereon no deductions were then initiated from his retired 
pay. Thereafter, in the month of September 1954, he was advised 
by the Navy Finance Center that since his “unsigned election form 
was postmarked 28 April 1954, you are afforded the opportunity to 
be covered by the Act if you so desire.” In accordance with the 
opportunity thus extended to him, he executed and signed an election 
of options form, electing the same options, 2 and 4 at one-half 
reduced retired pay. This latter election is reported to have been 
postmarked October 8, 1954, and it is stated that deductions at the 
rate of $2.94 per month were then established in his retired pay 
account effective from April 1, 1954. 

The facts concerning Lieutenant Eubanks show that on April 30, 
1954, he sent a telegraph message stating that he had lost the papers 
pertaining to the Uniformed Services Contingency Option Act and 
that he desired to “take advantage option where I pay until youngest 
child 18. This authorizes you deduct necessary amount from pay.” 
On May 3, 1954, blank election of option forms were mailed to him and 
it is reported that his signed election of options 2 and 4 at one-half re- 
duced retired pay—apparently the same benefits intended to be 
covered by his original election—was received in the Navy Finance 
Center on May 24, 1954, and that deductions at the rate of $5.88 per 
month were then established in his retired pay account effective from 
April 1, 1954. 

Under the Uniformed Services Contingency Option Act of 1953, 
67 Stat. 501, retired members of the uniformed services who had 
theretofore been awarded retired pay were permitted to elect to re- 
ceive the benefits of that act, on or before April 30, 1954. An 
election so made became irrevocable and, since both Warrant Officer 
Petty and Lieutenant Eubanks were theretofore retired within the 
meaning of the act, their elections of options in order to be effective 
were required to be made on or before that date. Section 206 of 
the Regulations for the Uniformed Services Contingency Option Act 
of 1953 provides that “The form for making elections will be sub- 
mitted as indicated by the department concerned. All copies for- 








458 DECISIONS OF THE COMPTROLLER GENERAL [89 


warded will be signed, and any signed copy may be used to substantiate 
the fact of election.” 

The basic question presented and considered in decision of April 
15, 1954, to which you make specific reference (B-118336, 33 Comp. 
Gen. 455), concerned the method employed in making the election 
there involved, i.e., the use of a personal letter instead of utilizing 
the specific form prescribed by the department concerned for regis- 
tering such an election. On that precise issue the decision of April 
15, 1954, held that an otherwise valid election of options evidenced 
by a letter properly signed and duly filed was not rendered invalid 
simply because it had not been executed on the prescribed form. 
It was pointed out in that connection that no language has been 
found in the provisions of the Uniformed Services Contingency 
Option Act “requiring that the elections authorized thereunder be 
submitted in any particular manner or on any particular form” and 
that the pertinent regulations prescribed in accordance with such 
act provide that for an election to be effective in the case of a retired 
member not on active duty on November 1, 1953, the effective date 
of the Contingency Option Act “it need only be signed and post- 
marked not later than April 30, 1954.” 

The question whether there has been accomplished a valid and 
binding election of options must be ascertained and determined from 
all the circumstances in the particular case. The provision that an 
election to be effective must be signed by the member concerned is 
founded primarily on the view that a written election so signed 
constitutes the best evidence of his intent with respect to that matter. 
However, when the intent to make an election can be otherwise 
clearly and conclusively established, the lack of the member’s per- 
sonal autograph does not vitiate an election, as for example, when 
the member concerned is unable physically to write his name. In 
such a case it has been held that an election executed by a member’s 
wife on his behalf and at his request—the record showing that the 
member was fully aware of his rights and his duty to elect if he 
desired the benefits of the Contingency Option Act and that his failure 
to sign personally was due entirely to his physical incapacity— 
constitutes a valid election of option. See 35 Comp. Gen. 489 and 
compare decision of August 19, 1959, 39 Com. Gen. 112. Also, com- 
pare decision of September 27, 1956, B-129136 (36 Com. Gen. 244), 
in which it was held that an election form “tentatively signed” did 
not constitute an unqualified and valid election under the Contingency 
Option Act. In decision dated May 20, 1955, B-122222 (cited in 35 
Comp. Gen. 489 and also in B-135468, August 19, 1959) it was stated 
that: 


Entitlement to the benefits provided by the act depends upon whether an 
election was made within the time permitted, and compliance with the regu- 
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lations in properly executing and submitting the election of options form pre- 
scribed by the Department constitutes evidence of a valid election. However, an 
improper execution of the election of options form does not invalidate an other- 
wise valid election. Reasonably, in such cases, a valid election is to be regarded 
as having been made where the record shows that the retired member had 
knowledge of his rights, and his duty to elect if he desired the benefits of the 
law, and his acts, viewed in the light of all the circumstances, show that he 
intended to make an election. Compare 34 Comp. Gen. 35; 34 Comp. Gen. 63. 
[Italics supplied. ] 


It will be observed that in applying the rule above quoted, the 
signature of a member on an election form not intended as an election 
does not establish a valid election of options and, conversely, that the 
absence of such a signature does not foreclose a valid and binding 
election of options when “viewed in the light of all the circumstances” 
the member’s acts clearly show his intent to make such an election. 
Thus in the case of Warrant Officer Petty, the election of options form 
(otherwise fully and properly completed) which he mailed on April 
21, 1954, to the Navy Finance Center—thereby irretrievably relin- 
quishing control of same prior to the deadline date of April 30, 1954— 
reasonably is to be considered as not only establishing his intent to 
make an election of options but as an actual election. His subsequent 
actions in executing and signing an election of options form after the 
deadline date (consistent with his actions prior thereto) was confirm- 
atory in nature and may be considered as merely correcting a formal 
defect in an otherwise valid and binding election of options. The 
action taken administratively in establishing annuity deductions in 
his retired pay account effective from April 1, 1954, is deemed proper 
and correct. 

The same conclusion is reached with respect to Lieutenant Eubanks 
whose act of sending a telegram on April 30, 1954 (the deadline date), 
to the Navy Finance Center, subsequently confirmed and clarified by 
executing and signing an election of options form—the failure to 
state in the telegram the rate of reduced retired pay applicable tothe 
election was not a fatal defect, 34 Comp. Gen. 63, 64—when “viewed 
in the light of all the circumstances,” reasonably may be held to con- 
stitute a valid and binding election of options. 


[ B-141256 J 


Taxes—State—Florida—Federal Immunity—Purchase by 
Contractors 


Notwithstanding that the incidence of the Florida sales tax is on the vendee 
(buyer) and not on the vendor (seller), a Florida statute which removes the 
sales tax exemption formerly enjoyed by Government contractors, but which 
continues the exemption for sales made to the United States Government, does 
not infringe the Federal Government’s constitutional immunity from state 
taxation, the determination being that when a purchase is made by a contractor 
in his own name and with title to the personalty not vesting immediately in 
the Government, the Government is not the purchaser, so that the tax is not 
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directly on the Government, even though the ultimate economic burden of the 
tax is borne by the Government, but when the contractor designated as purchasing 
agent for the Government makes a purchase in the name of the Government, 
pledging the Government’s credit, and title immediately vests in the Government, 
the Government is the purchaser, and under the Florida statute such purchase 
would be exempt from the sales tax. 


To the Postmaster General, December 22, 1959: 


By letter dated November 13, 1959, the Deputy Postmaster General 
requested our decision as to whether section 212.08(7), Florida Stat- 
utes, as amended effective July 1, 1959, is in conflict with the con- 
stitutional immunity of the Federal Government from State taxation. 

It appears that the Florida State Legislature during its 37th 
Regular Session amended the Florida revenue act of 1949 so as to 
remove the exemption from the State sales tax formerly enjoyed by 
contractors employed by the Federal Government where the tangible 
personal property involved went into and became part of public works. 

Subsection (7) of section 212.08, Florida Statutes, formerly pro- 
vided as follows: 

There shall also be exempt from the tax imposed by this chapter sales made 
to the United States Government, the state or any county, municipality or 
political subdivision of this state, including sales of tangible personal property 
made to contractors employed by any such government or political subdivision 


thereof where such tangible personal property goes into and becomes a part of 
public works owned by such government or political subdivision thereof * * * 


Subsection (7) of section 212.08, Florida Statutes, as amended, 
reads as follows: 

There shall also be exempt from the tax imposed by this chapter sales made 
to the United States Government, the state or any county, municipality or 
political subdivision of this state; provided, this exemption shall not include 
sales of tangible personal property made to contractors employed either directly 
or as agents of any such government or political subdivision thereof where such 
tangible personal property goes into or becomes a part of public works owned 
by such government or political subdivision thereof, except public works in 
progress * * * [Italics supplied.] 

The Deputy Postmaster General says that cognizance has. been 
given to the decision of the Supreme Court of the United States in 
the case of Alabama v. King & Boozer, 314 U.S. 1 (1941), “that a 
vendor of supplies to the Federal Government is not exempt from a 
state tax where the legal incidence of the tax is not on the vendee” 
and to the case of Federal Land Bank v. Bismarck Lumber Co., 314 
U.S. 95 (1941), “which is direct authority for the proposition that 
the determination of the highest court of a state is controlling 
upon the question as to whether the legal incidence of a tax imposed 
by a law of that state is upon the vendor or vendee.” He also says 
that it appears in accordance with Florida Statutes that the incidence 
of the Florida retail sales tax is on the vendee and that this as- 
sumption is strengthened by the decision rendered in Davis v. Ponte 
Verda Club, Fla., 78 So. 2d 858 (1955), which held that a seller is 
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merely the agent of the State who is charged with the duty of 
collecting State sales taxes, and any negligence or failure on his part 
to collect the tax from the purchaser does not relieve the tax-paying 
purchaser from his tax liability, and the fact that the State may 
proceed against the seller does not preclude it from also proceeding 
against the purchaser. 

The Deputy Postmaster General states the problem as follows: 


In view of the foregoing, we are inclined to believe that the amendment 
to Subsection (7) of Section 212.08, Florida Statutes effective July 1, 1959, 
to remove the exemption from sales tax of contractors employed either directly 
or as agents of any government agency is in conflict with the constitutional 
immunity of the Federal Government from state taxation (where the incidence 
of such tax is on the vendee). 

In order to have a basis for payment, or nonpayment, whichever the case 
may be, a ruling is requested by your office as to the legality of this tax. 


Section 212.05, Florida Statutes, declares it to be “the legislative 
intent that every person is exercising a taxable privilege who engages 
in the business of selling tangible personal property at retail in this 
state.” For the exercise of “said privilege” the statute levies a tax 
“at the rate of three per cent of the sales price of each item or article 
of tangible personal property when sold at retail in this state.” 
Section 212.07(1) provides that “The privilege tax herein levied 
measured by retail sales shall be collected by the dealers from the 
purchaser or consumer”; section 212.07(2) provides that dealers shall, 
as far as practicable “add the amounts of the tax imposed under this 
chapter to the sale price or charge, which shall be a debt from the 
purchaser or consumer to the dealer”; section 212.07(3) makes it a 
misdemeanor for a dealer to fail, neglect or refuse to collect the tax 
from the purchaser or consumer; and section 212.07(4) provides 
that a person engaged in business taxable thereunder shall not ad- 
vertise or hold out to the public that he will absorb any part of the 
tax or that he will relieve the purchaser of the payment of any 
part of the tax. 

It would appear that the tax imposed on retail sales here under 
consideration is a tax against the buyer and not against the seller. 
The Florida Supreme Court explained it thus in Spencer v. Mero, 
Fla., 52 So. 2d 679 (1951) : 

There is an ambiguity as to whether the tax is levied on the vendor or the 
vendee but it is clear that the law requires the vendor to bear the amount 
of the tax. The seller is required to collect it from the buyer. The buyer is 
liable for it. We conclude that it is a tax against the buyer. The seller is 
coerced to collect the tax and remit. To say that it is a tax on the seller is 
overcome by the fact that he is required to exact it of the purchaser. The 


spirit and intent of the law is that the purchaser, and not the seller, shall 
pay it. [Italics supplied.] 


Further support for this view is provided by the case of Davis v. Ponte 
Verda Club, supra, which holds that in the event the seller does not 
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collect the tax, the State may proceed directly against the purchaser. 
The Court there said: 

The seller is merely an agent of the State who is charged with the duty of 
collecting the tax and any negligence or failure on his part to collect the 


tax from the purchaser does not relieve the tax paying purchaser from his 
tax liability. 


In view of the foregoing we conclude, as indicated in the letter, 
that the incidence of the Florida sales tax is on the vendee and not 
on the vendor. However, such conclusion is not determinative of 
the question as to whether the removal of the exemption from the 
sales tax of contractors employed either directly or as agents of the 
Government infringes the constitutional immunity of the Federal 
Government from State taxation. 

In Alabama v. King & Boozer, supra, to which the Deputy Post- 
master General refers, the court held (as explained in 96 L Ed. 270) 
that, absent appropriate exemption by Congress, a State tax of 2 per- 
cent on the gross retail sales price of tangible personal property, 
in terms laid upon the seller as the “taxpayer,” but required to 
be added to the sales price and collected by him from the purchaser, 
did not infringe any constitutional immunty of the United States 
from taxation, when imposed with respect to lumber sold on the order 
of cost-plus-a-fixed-fee contractors, for use by the latter in constructing 
an Army camp for the United States, where the United States was 
not in fact the “purchaser” within the meaning of the tax statute. 
It appeared that by the contractual terms (1) title to materials and 
supplies for which the contractors were entitled to be reimbursed 
was to vest in the Government upon delivery at the site of work or 
at an approved storage site and upon inspection and acceptance in writ- 
ing by the Government’s officers; (2) the Government reserved the 
right to furnish materials and make payments directly to material 
suppliers and agreed to assume, upon termination of the contract, all 
obligations undertaken by the contractors in good faith or incurred 
pursuant to the contract; (3) purchases made by the contractors 
were to be on their own credit, without binding the Government; 
and (4) the contractors, after securing approval from the Govern- 
ment’s officers of invoices submitted by sellers for materials purchased, 
paid the sellers and were reimbursed by the Government. The court 
said that the contractors were not relieved of the liabilty to pay the tax 
either because, in a loose and general sense, they were acting for the 
Government in purchasing the lumber or because the economic bur- 
den of the tax would be shifted to the Government by reason of its 
contract to reimburse the contractors. It was also said that regard- 
less of the extent to which the Government may have reserved the 
right to restrict or control the action of the contractors in other 
respects, neither the reservation nor the exercise of that power gave 
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to the contractors the status of agents of the Government to enter 
into contracts or pledge its credit. 

As we understand the King & Boozer case, the legal incidence of 
the tax there under consideration did in fact fall on the vendee 
(purchaser) but such vendee was held to be the cost-plus contractor 
and not the Government. The crucial point in that case was the 
determination that the Government was not the “purchaser” within 
the meaning of the tax statute. Even though the Government bore 
the economic burden of the tax, such tax was not imposed directly 
on the Government. Therefore, if the legal incidence of the tax was 
not on the Government, no infringement of constitutional immunity 
was involved. On such a basis we have held that there is no infringe- 
ment of constitutional immunity in cases of direct sale to the Federal 
Government as vendee where the legal incidence of the particular 
State tax under consideration falls on the vendor. See, for example, 
21 Comp. Gen. 848 ; 33 zd. 453. 

On the other hand, a State sales tax whose legal incidence falls on 
the vendee would infringe the constitutional immunity of the Gov- 
ernment in cases where it is determined that the Government is in 
fact the vendee. See in this connection Kern-Limerick, Inc. v. Scur- 
lock, 347 U.S. 110 (1954). 

The facts of that case were very similar to the facts of the King & 
Boozer case except for one important difference; the Supreme Court 
held that there the Government was in fact the purchaser on the 
basis that the contractor purchased the supplies for and in the name 
of the Government and the title thereto vested immediately in the 
Government. Thus it was a sale to the Government. In King & 
Boozer the contractor made the purchases in his own name and title 
did not vest in the Government until delivery at the site of the work 
and acceptance by the Government. Thus that case involved a sale 
to the contractor and not to the Government. 

Regarding the question presented in the letter, section 212.08(7), 
Florida Statutes, as amended, provides that sales made to the “United 
States Government” shall be exempt from the tax but that the exemp- 
tion shall not extend to sales made to “contractors employed either di- 
rectly or as agents of such government.” We have found no Florida 
or Federal decisions interpreting such language as appearing in the 
Florida statute, but it would appear that to the extent the statute 
removes the exemption with respect to sales made to “contractors” 
but specifically continues it with respect to sales made to “the United 
States Government,” no infringement of constitutional Federal 
immunity from State taxation isinvolved. With regard to the agency 
feature of the statute, we should like to point out that under the 
Kern-Limerick decision sales of supplies or materials would be exempt 
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from the Florida tax under consideration where the contractor is 


designated as a purchasing agent for the Government, purchasing 
the supplies or materials in the name of the Government, pledging 
the Government’s credit, and title thereto vesting immediately in the 
Government, such being sales to the Government rather than to the 
contractor. 


y : . - ° 
The question is answered accordingly. 


[ B-126978 J 


Military Personnel—Travel by Privately Owned Automo- 
bile—Between Residence and Duty Station or Terminal 


Since one-way trips by members of the uniformed services between residence 
or duty station and carrier terminal incident to the beginning or ending of 
travel away from a permanent duty station are to be distinguished from 
travel on official business within the limits of a duty station, which is reim- 
bursable under section 2(m) of the act of September 1, 1954, 40 U.S.C. 491(m), 
the reimbursement authority for commutation of such one-way trip expenses 
on a round-trip mileage basis under section 303(a) of the Career Compensation 


Act of 1949, is subject to the seven cents a mile maximum fixed by section 303a 
of the Career Compensation Act of 1949. 


To the Secretary of the Navy, December 23, 1959: 


Reference is made to letter of October 22, 1959, from the Assistant 


Secretary of the Navy (Personnel and Reserve Forces) regarding 
the proper basis for computing travel expense reimbursement pay- 
ments to members of the uniformed services incident to certain travel 
from home or duty station to carrier terminal. 


In decision of August 26, 1959, 39 Comp. Gen. 131, we said we would 


interpose no objection to proposed amendments to paragraphs 4401-2 
and 4402 of the Joint Travel Regulations to authorize payment. to 
members of the uniformed services of a round-trip mileage allowance 
of seven cents per mile in lieu of reimbursement for the use of taxi- 


cabs for each one-way trip between the member’s residence or duty 
station and carrier terminal or terminal to home incident to perform- 
ance of actual travel away from post of duty, not to exceed the 
usual taxicabs fare, incuding allowable tip, for a one-way trip from 
home to terminal or terminal to home, on a basis similar to that 
authorized by the Standardized Government Travel Regulations for 
civilian employees. 

As a basis for that conclusion we referred to the provisions of 
section 303(a) of the Career Compensation Act of 1949, 63 Stat. 813, 
387 U.S.C. 253(a), limiting the mileage payable to members in a 
travel status (away from the member’s post of duty) to a rate not 
in excess of seven cents per mile and to section 2(m) of the act of 
September 1, 1954, 68 Stat. 1129, 40 U.S.C. 491(m), providing au- 
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thority for the issuance of regulations covering procurement by the 
agency concerned or by members on a reimbursable basis, of trans- 
portation necessary for the conduct of official business within the 
limits of the duty station. We said that such provisions jointly 
provide, “within the 7 cents per mile limitation,” substantially the 
same authority for reimbursement of transportation expenses for 
travel on public business within or outside the designated posts of 
duty that is provided for civilian employees by the Travel Expense 
Act of 1949, 63 Stat. 166, as amended, 5 U.S.C. 837. In support of 
this view we pointed out that the Standardized Government Travel 
Regulations, issued pursuant to the Travel Expense Act of 1949, 
authorized within certain limitations computation of mileage on a 
round-trip basis for the distance from home to carrier terminal for 
travel to the terminal incident to further official travel and that 
section 2(m) of the 1954 act was intended to allow military members 
the same traveling expenses provided for civilian employees. 


In his letter the Assistant Secretary states that the regulations of 
the services covering reimbursement generally under section 2(m) of 
the 1954 act of expenses of travel within the designated posts of duty, 
as distinguished from such travel incident to the performance of travel 
away from the post of duty, have not been considered as subject to the 
seven cents per mile limitation contained in section 303(a) of the 
Career Compensation Act. He requests that we reconsider the de- 
cision of August 26, 1959, to the extent that it is to be regarded as 
holding that commutation under section 2(m) of expenses of travel 
from home or duty station to carrier terminal on a round-trip mileage 
basis is subject to the seven cents per mile limitation contained in 


section 303(a) of the Career Compensation Act. 

Section 303(a) of the Career Compensation Act and section 2(m) 
of the 1954 act relate to the expenses of travel in different areas. If 
a member is in a “travel status,” that is, performing ordered travel 
away from his permanent duty station (interstation travel) his rights 
to travel and transportation allowances are governed by section 
303(a). If the movement is necessary in conducting official business 
within the limits of his duty station (intrastation travel), his right 
to such allowances is governed by section 2(m), 40 U.S.C. 491(m), 
35 Comp. Gen. 677. Travel performed to a carrier terminal incident 
to the performance of travel away from a permanent duty station is 
not travel for the purpose of conducting official business within the 
limits of the duty station within the purview of section 2(m), but is 
an integral part of the interstation journey; and, the expenses of such 
travel by public carriers to and from carrier terminals long have been 
regarded as reimbursable under provisions applicable to interstation 
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travel. Therefore, while concluding on the basis of the congressional 
intent reflected by section 2(m), that such expenses could be commuted 
on a round-trip mileage basis, we held that such commutation was 
subject to the maximum rate per mile limitation imposed by section 
303(a). The phrasing of the question, which was the subject of the 
decision of August 26, 1959, indicated that this also was the adminis- 
trative view. 

In the letter of October 22, 1959, the Assistant Secretary of the Navy 
points out that the considerations which enter into determining the 
mileage rate under the provisions of section 303(a) are different from 
the considerations which enter into the fixing of a mileage rate under 
section 2(m) and that section 2(m) imposes no maximum limitation 
on the rate which may be fixed under its provisions. He states fur- 
ther that the section 303(a) mileage allowance relates to the average 
cost of first-class commercial transportation for travel over officially 
determined distances and indicates that the milage rate for section 
2(m) purposes is fixed on the basis of justifiable costs. In this con- 
nection, he directs attention to the fact that the current section 2(m) 
mileage rate is in excess of the maximum rate of seven cents per mile 
prescribed by section 303 (a). 

We have not questioned the authority of the services concerned to 
fix the mileage rate payable for section 2(m) travel in such amount as 
may be justifiable in the light of the interests of the Government and 
the member, and the decision of August 26, 1959, 39 Comp. Gen. 131, 
is not to be regarded as questioning such authority. 

As pointed out above, however, intrastation travel within the con- 
templation of section 2(m) is not here involved. What is involved 
is a one-way trip by a member for the purpose of commencing or ter- 
minating travel away from his duty station, the expenses of such one- 
way trip being reimbursable under the provisions of section 303(a). 
The decision of August 26, 1959—in substance that the congressional 
purpose reflected by the enactment of section 2(m) furnished some 
basis for conculding that the services, acting under authority of sec- 
tion 303(a), could provide within certain limitations for commutation 
of the one-way trip expenses on a round-trip mileage basis—was not 
intended to indicate that we viewed the one-way trip as intrastation 
travel for purposes of section 2(m). 

Since the reimbursement authority in these cases is derived from the 
Career Compensation Act provisions, we find no sound basis for con- 
cluding that commutation of the one-way trip expenses on a mileage 
basis is not subject to the seven cents per mile maximum fixed by sec- 
tion 303(a) of that act. Accordingly, we must adhere to the conclu- 
sion reached in the decision of August 26, 1959. 
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[ B-132505 J 


Military Personnel —Pay— Retired — Disability — Higher 
Reserve Grade v. Rank at Time of Retirement 

An Army Officer who at the time of disability retirement was serving on active 
duty in a lower rank, Army of the United States, although he held a higher 
permanent Reserve rank in the Officers’ Reserve Corps, and who elected under 
section 415 of the Career Compensation Act of 1949 to receive retired pay com- 
puted at 75 percent of his active duty rank under the laws in effect on September 
30, 1949—prior to the Career Compensation Act of 1949—is entitled to retired 
pay of the higher permanent Reserve grade, notwithstanding that the member 
never served on active duty in such grade, in accordance with the holding in 
Neri v. United States, C. Cls. No. 81-58, April 8, 1959. 


To Lieutenant Colonel J. L. Whipple, Department of the Army, De- 
cember 23, 1959: 


Further reference is made to your letter of December 10, 1958 
(forwarded here as Department of Defense Military Pay and Al- 
lowance Committee D.O. No. 389) requesting decision as to whether 
payment was authorized to be made by you on a voucher stated in 
favor of First Lieutenant Maxwell M. Whitebrook, representing 
adjustment in his retired pay between that of first lieutenant, third 
pay period, and that of captain, fourth pay period, with over 18 but 
less than 21 years’ service for the period March 1 to November 30, 
1958, inclusive. 

The particular facts concerning Lieutenant Whitebrook’s military 
retired pay status were fully set forth in our decision to you of 
March 17, 1959, B-132505, in which you were advised in pertinent 
part as follows: 


There is presently before the Court ef Claims, the petition of Captain Frank D. 
Neri, USAR (No. 81-58 filed February 28, 1958), which covers the identical situ- 
ation here involved. In view of the pendency of that action, a determination as 
to the claimant’s rights will not be made at this time in the instant case. Accord- 
ingly, no payments of adjusted retired pay on the basis of the grade of captain 
should be made. Payments may continue, of course, of retired pay to Lieutenant 
Whitebrook, based on the rate previously paid him as a first lieutenant, third 
pay period. 

On April 8, 1959, the Court of Claims held that Neri v. United 
States, C. Cls. 81-58, April 8, 1959, was entitled under laws in effect 
prior to October 1, 1949, to the retired pay of a higher permanent 
reserve grade—in which he had never served—than the Army of the 
United States grade in which he was serving on active duty when 
he retired. The conclusion reached by the Court of Claims in the 
Neri decision relative to the provisions of section 1254, Revised 
Statutes, 10 U.S.C. 3961, governing the grade or rank held at date 
of retirement for purposes of computing retired pay reflects the 
same views (including the dissenting opinions of Judge Laramore 


and Chief Judge Jones) that were expressed in 7racy v. United 
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States, 136 C. Cls. 211 and also in the Budd v. United States (C. Cls. 
No. 467-56) and Lowell v. United States, (C. Cls. No. 361-56) deci- 
sions of January 15, 1958, with respect to the provisions of section 
402(d) of the Career Compensation Act of 1949, 63 Stat. 818, 37 
U.S.C. 272(d), as amended and codified. 

The decision in the Neri case has become final and in the circum- 
stances presented it is concluded that this Office will follow that 
rule hereafter in acting upon similar claims presented here for settle- 
ment. Also, otherwise proper payments of retired pay made ad- 
ministratively in accordance with the holding of the Neri case will 
not be questioned in the audit of retired pay accounts. 

Accordingly, you are authorized to adjust the retired pay account 
of First Lieutenant Maxwell M. Whitebrook to the grade of captain 
effective March 1, 1958, the date following the period (September 1, 
1950, to February 28, 1958, inclusive) that was covered in General 
Accounting Office Claims Division certification dated June 25, 1958. 


[ B-141138 J 


Bidders—Qualifications—Lack of Integrity—Joint Ven- 


tures 


A conviction for Federal income tax evasion, incident to performance of Gov- 
ernment contracts, of an individual who submits a bid for other contracts 
affects the individual’s dependability as a Government contractor and is adequate 
to support the administrative determination that the bidder lacks the integrity 
to be considered a responsible bidder. 

An individual convicted of Federal income tax evasion, who not only is president 
and director of a corporation which has submitted a bid for a Government 
contract but who also owns approximately 43.3 percent of the corporation 
stock, must be regarded as having a dominant and controlling position in the 
corporation and the lack of integrity of such individual based on the conviction, 
which would preclude his considerat‘on as a responsible bidder, may be imputed 
to the corporation, the integrity of the corporation being no greater than the 
integrity of the individuals who control its operations. 

Although a lack of uniformity among procurement agencies with respect to 
bidders’ qualification determinations is undesirable, the statutes which require 
advertising and award based upon the most advantageous bid submitted by a 
responsible bidder were enacted for the benefit and protection of the Government 
and do not confer any enforceable rights upon bidders; therefore, the deter- 
mination of a bidder’s responsibility by one agency may not be invoked in 
refutation of a prior determination by a different agency that the same bidder 
is lacking in responsibility. 

An administrative finding of lack of integrity of one party to a joint venture 
formed to bid on a Government procurement, based on a Federal income tax 
evasion conviction incident to the performance of other Government contracts, 
not only is proper for consideration in the determination of the responsibility 
of the joint venture when the obligations of all venturers are equal but such 
finding of lack of integrity in one venturer is sufficent to support a determination 
that the joint venture is not a responsible bidder. 

Although the resignation of an individual who had been convicted of Federal 
income tax evasion from a dominant and controlling position in a corporation 
which joined with another as a joint venture to bid on a Government procure- 
ment and the disposal of the individual’s stock in the corporation would be 
properly for consideration by the contracting officer in reevaluating the integrity 
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of the joint venturers if notice of such action was communicated to the procure- 
ment agency prior to award, in the absence of any evidence that the contracting 
agency was aware of the resignation action at the time of award to the second 
low bidder, the legality of such award will not be questioned. 


To Dorsey, Owen, Scott, Barber & Marquart, December 23, 1959: 


Reference is made to your telegram of October 29, 1959, and sub- 
sequent correspondence protesting against the action of the General 
Services Administration in rejecting the low bid submitted by a joint 
venture composed of Johnson, Drake and Piper, Inc., and H. A. Lott, 
Inc., for construction of a United States Court House and Federal 
Office Building at Houston, Texas. 

The record before us indicates that the bid in question was rejected 
by the General Services Administration following a determination 
that the joint venture was not a responsible bidder. Such determi- 
nation was in turn based upon information from the Department of 
Justice to the effect that Mr. H. A. Lott, the President and principal 
stockholder of H. A. Lott, Inc., together with others, was indicted 
in Houston, Texas, in 1958, for conspiracy and willful attempt to 
evade Federal income taxes due from Farnsworth and Chambers, 
Inc., of which corporation Mr. Lott was then Vice President and 
General Superintendent. Our information indicates that the tax 
evasions on which the indictment against Mr. Lott was founded 
involved the performance of Government contracts by Farnsworth 
and Chambers, Inc., and that the Government’s case was based upon 
the use of corporate funds for personal gain by various officials of 
the corporation, including Mr. Lott, and the charge back of such 
funds as costs of construction being performed chiefly under con- 
tracts with the Government. Mr. Lott pleaded nolo contendere to 
the charge, and on June 22, 1959, he was sentenced to pay a fine of 
$20,000 and to imprisonment for a period of two years. While this 
sentence was appealed and Mr. Lott was free on bail at the time of 
bid opening in the present case, it was the opinion of the contracting 
officials that the above record indicated a lack of integrity on his 
part. It was their further opinion that Mr. Lott’s ownership of 
approximately 43.3 percent of the stock of H. A. Lott, Inc., made 
him the principal stockholder and constituted him the dominant 
personality in control of the corporation. Lack of integrity on the 
part of Mr. Lott was, therefore, imputed to H. A. Lott, Inc., and 
in turn imputed to the joint venture. The low bid submitted by 
the joint venture was rejected on that basis. 

Your protest against the rejection is based upon two primary 
contentions. First, that the action of the General Services Admin- 
istration in imputing a lack of personal integrity on the part of 
Mr. Lott to H. A. Lott, Inc., and thence to the joint venture, was 
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improper, since no question has been raised with respect to the integ- 
rity of Johnson, Drake and Piper, Inc., and since H. A. Lott, Inc., 
has a satisfactory record of performance on Government contracts 
and has been awarded additional Government contracts by other 
Federal agencies subsequent to submission and rejection of the bid 
in the instant case. Second, that Mr. Lott resigned his positions as 
President and Director of H. A. Lott, Inc., on October 3, 1959, and 
had divested himself of all stockholdings in the corporation by Octo- 
ber 22,1959. You advise that while these actions were accomplished 
partially as a result of conferences with the contracting officials and 
in an attempt to achieve a corporate structure in H. A. Lott, Inc., 
which would be acceptable to the General Services Administration, 
and while it is presumed that the contracting officials were aware 
of efforts along such lines, the contract was awarded to the second 
low bidder on October 22, 1959, without prior notice to, or further 
attempt to reach agreement with, the low bidder. You, therefore, 
ask this Office to conclude that rejection of the joint venture’s low 
bid was improper, and to direct the General Services Administration 
to cancel the contract awarded to the second low bidder. 

In view of the above the first question to be considered and decided 
under your appeal would appear to be whether the General Services 
Administration was justified in its determination that Mr. Lott lacked 
the integrity of a responsible bidder and, if so, whether his position 
in, and association with, H. A. Lott, Inc., was such as to impute a 
corresponding lack of integrity to that corporation. 

Section 303 of the Federal Property and Administrative Services 
Act of 1949, as amended, 41 U.S.C. 253(b), provides that contract 
awards under advertised procurements shall be made to that respon- 
sible bidder whose bid will be most advantageous to the Government, 
price and other factors considered. The rule is settled that the 
phrase “responsible bidder” in this and similar statutes denotes some- 
thing more than the ability or capacity of a bidder to perform the 
contract, and a contracting agency, therefore, may also consider a 
bidder’s record of integrity in deciding whether he is, in fact, a 
responsible bidder. O’Brien v. Carney, 6 F. Supp. 761, 762; 26 Comp. 
Gen. 676; 30 id. 235. As stated in the case of Arthur Venneri Co. 
v. Paterson Housing Authority, 149 A. 2d 228, 234, “although respon- 
sibility may involve experience, financial ability and facilities neces- 
sary to perform the contract, * * * it may also involve the moral 
integrity of the bidder.” Application of this principle is made man- 
datory upon the nondefense agencies of the Government by the pro- 
visions of section 1-1.310-5(a)(5) of the Federal Procurement 
Regulations, which provide that a prospective contractor must, in 
the opinion of the contracting officer, have a satisfactory record of 
integrity in order to qualify as a responsible bidder. 
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The plea and conviction of Mr. Lott is, in our opinion, sufficient 
evidence to support the determination by the contracting agency that 
Mr. Lott, in his individual capacity, lacked the integrity required 
in a responsible bidder. The crime for which he was convicted was 
alleged to have been committed in the performance of Government 
contracts, and section 1-1.605(a)(1) of the Federal Procurement 
Regulations specifically provides for the penalty of debarment against 
bidders so convicted. It follows that such conviction is more than 
adequate to support the lesser finding that a bidder is not a respon- 
sible bidder. We, therefore, concur in the opinion of the contracting 
agency that Mr. Lott’s personal record was sufficiently indicative 
of a lack of integrity to justify a determination that he, in his indi- 
vidual capacity, was not a responsible bidder. Viewed in the light 
of the reported fact that the conviction here under consideration 
related to matters arising in connection with performance of Govern- 
ment contracts, and the further fact that such matters reasonably 
could be considered as affecting Mr. Lott’s dependability as a Govern- 
ment contractor, we do not believe this conclusion is contrary to the 
principle stated in our decision of September 18, 1951, B-105082. 

Concerning the question whether such lack of personal integrity 
on the part of Mr. Lott could properly be imputed to H. A. Lott, 
Inc., the record indicates that Mr. Lott, in addition to occupying the 
positions of President and Director of the corporation, was also the 
owner of approximately 43.3 percent of the stock of the corporation. 
The distribution of the remaining shares of stock appears to have 
been such as to adequately support the conclusion of the contracting 
agency that Mr. Lott was in a dominant and controlling position 
in the corporation. The question, therefore, presented is whether a 
Federal agency should be required to contract with a corporation 
which it has reasonable grounds to believe is dominated and con- 
trolled by an individual whose record indicates a sufficient lack of 
integrity to justify the agency in refusing to contract with the indi- 
vidual himself. While it is true that a corporation generally is to be 
viewed as separate and distinct from its stockholders, it is equally 
true that a corporation can operate only through the individuals who, 
as officers, directors, or stockholders, control the activities, policies, 
and management of the corporation. It follows that the integrity 
of a corporation can be no greater than the integrity of the indi- 
viduals who control its operation. Whether evidence of a bidder’s 
lack of integrity is sufficient to warrant a finding in any particular 
case that the bidder is not responsible is a matter primarily for evalu- 
ation by the procuring agency, and, because reasonable men may well 
disagree in such evaluation, this Office has adopted the rule that we 
will not substitute our judgment for that of the contracting agency 
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unless it is shown that the agency’s determination was not based 
on substantial evidence demonstrating the bidder’s lack of respon- 
sibility. 386 Comp. Gen. 42; 37 id. 798; 88 id. 131; id. 778. On the 
basis of the present record we are unable to say that the evidence of 
lack of integrity on the part of Mr. Lott was not substantial or that 
the evidence was insufficient to support the contracting agency’s 
determination that such lack of integrity could and should be imputed 
to H. A. Lott, Inc. 

Concerning your advice that Government contracts have been 
awarded to H. A. Lott, Inc., by a different Federal agency since 
submission of the bid in this case and with knowledge of Mr. Lott’s 
conviction, we are in agreement with the proposition that such lack 
of uniformity in determinations by the various contracting agencies 
is undesirable. However, the statutes requiring advertising for bids 
and award based upon the most advantageous bid submitted by a 
responsible bidder were enacted for the benefit and protection of 
the Government, and confer no enforceable rights upon bidders. 
Perkins v. Lukens Steel Co., 310 U.S. 113. In view thereof, we see 
no sound basis upon which a determination of responsibility under 
such statute by one agency may be invoked in refutation of a prior 
determination by a different agency that the same bidder is lacking 
in responsibility. Determinations by each agency in connection with 
each award must be judged upon their individual merits and the 
most that can be required in any case is that the determination made 
be based upon substantial evidence. As indicated above, we are 
unable to say that the determination of lack of responsibility in the 
instant case was not supported by the evidence of record. Any 
further consideration of subsequent administrative determinations 
by other Federal agencies that H. A. Lott, Inc., was a responsible 
bidder would, therefore, be necessarily limited to the question whether 
contracts awarded to the corporation as a result of such determinations 
were valid, without reference to the validity of the award in the 
instant case. 

Nor are we able to agree with your contention that the contracting 
agency was in error in imputing the lack of integrity on the part 
of H. A. Lott, Inc., to the joint venture. Conceding that the integ- 
rity of Johnson, Drake and Piper, Inc., is of the highest order and 
that this corporation was able and willing to perform all of the work 
without the assistance of H. A. Lott, Inc., it is our opinion that lack 
of integrity in one party to a joint venture is not a circumstance 
which, like lack of capacity or ability to perform the contract, may 
be cured by association with another venturer. It, therefore, follows 
that a contracting agency’s consideration of the integrity of a joint 
venture should properly include consideration of the integrity of 
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each venturer, and where, as in the instant case, the obligations of 
all venturers are equal, a finding of lack of integrity in one may be 
considered a sufficient basis to support a determination that the joint 
venture is not a responsible bidder. 

Concerning your advice that Mr. Lott had resigned his positions 
as President and Director of H. A. Lott, Inc., prior to the date of 
the award to the second low bidder, and that he also divested himself 
of ownership of all stock in the corporation on the same day that an 
award was made to the second low bidder, we are inclined to agree 
that such action on the part of Mr. Lott prior to award and with 
knowledge of the contracting agency might well have been sufficient 
to require a reevaluation of the integrity of H. A. Lott, Inc. However, 
the record is devoid of any evidence that the contracting agency 
was aware, at the time of award, that Mr. Lott had resigned as 
President and Director or that he had divested himself of his share- 
holdings. While it is true that the time for acceptance of bids had 
been extended well beyond October 22, there was no obligation on 
the part of the contracting agency to delay the award until such 
period was about to expire. The record does indicate that several 
plans to eliminate H. A. Lott, Inc., from participation in the contract 
had been advanced by Johnson, Drake and Piper, Inc., and had been 
rejected by the agency, but the time when negotiations of this nature 
should cease is a matter primarily within the discretion of the agency. 
Whether the agency exercised sound discretion in terminating such 
negotiations on October 20 need not be considered. An award to 
the second low bidder was made on October 22 and the record before 
this Office contains nothing to suggest that such award was not made 
in good faith. Rights and obligations of the contracting parties 
have, therefore, vested and, in our opinion, no basis exists upon which 
the legality of the award may be questioned. In view thereof your 
protest and request that this Office direct cancellation of the contract 
awarded to the second low bidder must be denied. 


[ B-138340] 


Contracts—Price Adjustment Determinations—Conform- 
ance to Prescribed Procedures—Validity 


Under an invitation for Capehart housing construction bids which provided that 
bids were to be submitted in strict accordance with the terms of copies of the 
letter of acceptability and in the amounts stated in the bid schedule, the 
issuance of a letter of acceptability which obligated the contractor to perform 
at the bid price subject to an increase or decrease, as determined by the Fed- 
eral Housing Administration Commissioner pursuant to prescribed procedures, 
fixed the rights and obligations of the parties and a higher price stated in the 
contract doucments is to be regarded as an attempt to change the rights and 
obligations without consideration. 
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The adoption of a negotiated price increase under a Capehart housing construc- 
tion contract by the contractor and the Corps of Engineers contrary to the 
prescribed procedures for determination of a price adjustment by the Federal 
Housing Administration Commissioner is a nullity, and any agreement entered 
into on the assumption that adoption was valid could not be enforced. 

Under a contract which provides for a price adjustment to be determined by a 
third party, the conclusions of such party are binding on the contracting par- 
ties in the absence of gross error, fraud, or similar circumstance so long as 
the conclusions are in accordance with the presecribed procedures, and the third 
party is not required to confer with the contracting parties who have pre- 


viously agreed to perform at the price as determined by the arbitrator or 
appraiser. 


In the absence of an actual delegation of authority by the Commissioner of the 
Federal Housing Administration to the Corps of Engineers with respect to 
price adjustment determinations under Capehart housing construction contracts, 
such authority may not be implied even though the Commissioner is permitted 


under 12 U.S.C. 1702 to utilize the services of other Federal agencies and 
officers. 


To the Gersten Construction Company, December 28, 1959: 


We refer to your letter of November 17, 1959, contesting the con- 


clusions drawn in our letter of November 6, 1959, 39 Comp. Gen. 355, 


that the four Ft. Belvoir Capehart Housing contract prices were over- 
stated, and directing the mortgagor builders to conserve their assets 


by refusing to pay the contract prices to the extent they were 
overstated. 

Pursuant to the bid documents and the letter of acceptability, the 
low bidder, the Gersten Construction Company, was obligated to per- 
form the work called for at the bid price as adjusted for changes in 
the prevailing wage rate schedule finally set by the Secretary of Labor 
in an amount “* * * determined by the Federal Housing Commis- 
sioner * * * to represent the difference in the ‘Total Estimate of 


Replacement Cost of the Property or Project,’ computed according 
to the wage schedule attached to the Invitation for Bids and computed 
according to the wage schedule as amended * * *.” ‘To compensate 
for the increases in the amended wage schedule, the Corps of Engi- 


neers and the builder negotiated a price increase of $242,609.81, subject 


to the concurrence of the Federal Housing Administration. The 
Engineers advised the FHA D.C. Insuring Office of the negotiated 
increase by letter and requested concurrence on the adjustment. The 
D.C. Insuring Office did not reply to the letter but issued an insurance 


commitment in an amount covering the bid price as increased by the 


agreement. The builder and the Engineers, therefore, considered 
that the FHA had agreed to the amount of the increase. Sub- 
sequently, the FHA determined that the increase computed under the 
prescribed method should have been $150,392. 


In our letter of November 6 we took the position that with respect 


to such increase the FHA Commissioner was in the position of a third- 
party appraiser whose establishment of a value or amount is, under 
the contract, binding on the parties. However, such an appraiser’s 
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valuation is binding only to the extent that it is made in accordance 
with the submission or procedure set out by the contract. We noted 
that the D.C. Insuring Office did not object to the increase negotiated 
by the Engineers and the contractor because the total contract amount 


including the increase was still less than the FHA estimate of the pro- 
ject replacement cost. Therefore, the acquiescence in the negotiated 
figure by the FHA was not a finding in accordance with the pre- 
scribed procedure and is invalid. Notwithstanding what the rule 
might be as between private parties, we took the position that no agent 


of the Government has the authority to amend an existing contract 
except in the interest of the United States. Thus, the contracting 
officer could not agree to a contract amendment under which the 
United States would be required to pay a greater amount without some 
compensating benefit to the Government. We concluded that the 
proper contract price should have been the sum of the bid price plus 
the increase as computed by the FHA in accordance with the terms of 


the prescribed procedure. 
It is contended in your letter of November 17, 1959, that the contracts 


as written which in total provide for the payment to the eligible 
builder for the projects of $9,808,535.81 are valid, binding, and con- 
clusive upon the contracting parties. 

Such view necessarily assumes that the contract terms are limited 
to those contained within the four corners of the definitive contract 
documents. The invitation for bids dated March 20, 1958, together 
with the attached documents, contained all of the material provisions 
of the contracts other than those supplied by the bidder with his bid. 


The first paragraph of the bid form on which the successful bid was 
submitted specifically provided that the bid was being submitted 
“* * * in strict accordance with the terms of the specimen copies of 
the Letter of Acceptability and the Housing Contract attached to the 


said Invitation for Bids, in the amounts stated in the Bid Schedule 


attached.” Generally, the acceptance of a bid where none of the 
material conditions remain unsettled effects a binding contract even 
though the parties contemplate a later execution of a more formal 
document. Conti v. United States, 158 F. 2d 581. A binding con- 


tract arose upon issuance of the letter of acceptability subject to an 
increase or decrease in the price as determined by the FHA Com- 
missioner in accordance with the prescribed procedure, and was not 
dependent upon the signing of the contracts. Where, as here, the 
rights and obligations of the parties become fixed upon acceptance 


of a bid any attempt to change such rights and obligations by a change 


in the formal contract is unjustified for want of consideration. Power 
Service Corp. v. Joslin, 175 F. 2d 698. Therefore, the correct con- 
tract price is that offered in the accepted bid as modified in accordance 
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with the FHA finding notwithstanding that the formal contract 
documents stated a higher price. 

You next contend that the case of St. Paul Fire and Marine Ins. 
v. Eldracher, 33 F. 2d 675, certiorari denied, 280 U.S. 604, is not 
applicable because the amount there involved was indefinite and the 
contract provided for a procedure to establish a definite value whereas 
in the subject case the amount is definite and the parties agreed 
to the price prior to execution, delivery, and acceptance. The cited 
case, as well as others including Union Trust Co. v. Board of Educa- 
tion, 180 N. E. 819, considered instances where by contract a third 
party was to establish a given value binding on the contracting parties. 
It was held that the determinations of the third parties were not 
binding where not drawn in accordance with the scope of the pro- 
cedure set out by the contract. 

It is true that in both cited cases one of the parties refused to 
accept the conclusions of the appointed appraiser, whereas in this 
instance the contracting parties had reached a mutually agreeable 
figure. In the St. Paul case the court noted that the award of the 
appraisers was void to the extent that it was beyond the scope of the 
prescribed procedure and if totally beyond such scope it would be 
“wholly void.” The term “void” in normal legal usage means unen- 
forceable, without legal effect, incapable of ratification. Webder v. 
Spencer, 27 N.W. 2d 824, 830; see, also, 44 Words and Phrases 319. 
Thus, the adoption of the negotiated price increase by the FHA is a 
nullity, and it would appear that an agreement entered into on the 
assumption that the adoption was valid could not be enforced even 
if between private parties. In addition, as we noted in our earlier 
letter, the contracting officer as an agent of the Government had no 
authority to agree to the amendment of an existing contract without 
some compensating benefit to the United States. 

It is next stated in your letter that the Corps of Engineers was 
better qualified to establish the price increase based on the change 
in the prevailing wage rate than was the FHA. We have no infor- 
mation with respect to the relative qualifications of the two agencies 
concerned ; however, even adopting your conclusion on the point, it 
does not appear that their relative qualifications can affect the 
validity of the contract provision. 

You note also that Trade Breakdowns which were approved by the 
FHA and incorporated into the contracts and the building and loan 
agreements included the negotiated price increase. For the reasons 
stated above, we cannot agree that such inclusion supports the validity 
of the negotiated price increase. 

It is further alleged in your letter that in arriving at the correct 
price increase the FHA did not confer with the contractor nor did 
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it give the contractor an opportunity to be heard or to question or 
accept the FHA figures. Further, you state that the contractor 
was not given the option of adopting the FHA figure or withdrawing 
its bid. 

Where a contract provides for a price adjustment to be determined 
by a third party, the conclusions of such party, as noted in our 
earlier letter, are binding on the contracting parties in the absence 
of gross error, fraud, or similar circumstance so long as such con- 
clusions are in accordance with the terms of the prescribed pro- 
cedure. Under the contract terms the contractor had already agreed 
to perform for the bid price as adjusted by the difference in the two 
computations of replacement costs by the FHA. We are aware of 
no basis for requiring the FHA to confer with the parties; nor are 
we aware of any basis, other than upon the contingency described 
in section 5 of the invitation which did not occur in this case, for 
permitting the contractor to withdraw if he objects to the FHA’s 
finding pursuant to the prescribed procedure or for any other reason. 

Finally, you state that under 12 U.S.C. 1702 the Commissioner, 
FHA, may utilize the services of other Federal agencies and officers 
in carrying out the provisions of the National Housing Act. For 
example, FHA delegated duties to the Corps of Engineers with re- 
lation to change orders under the contract. You allege that FHA 
also delegated duties with respect to determining the proper price 
adjustment. Therefore, you state that the adjustment figure arrived 
at by the Corps of Engineers was an act of the Commissioner, FHA, 
through his duly authorized agents. 

It is well recognized that the Government is not bound by the 
apparent authority of its agents. Wilber National Bank v. United 
States, 294 U.S. 120; Coleman v. United States, 100 F. 2d 903. 
Therefore, in the absence of an actual delegation, the authority to 
act in this matter for the FHA cannot be imputed to Corps of 
Engineers personnel. While the Commissioner, FHA, may have the 
authority to delegate the duty in question to the Corps of Engineers, 
we are aware of no affirmative action on his part effecting such 
delegation. In fact, ASHMI letter No. 29, dated May 5, 1959, from 
the Deputy Commissioner, FHA, to the Directors of all field offices, 
states with respect to the matter, “the responsibility for processing 
wage determinations is solely the responsibility of FHA and can- 
not be delegated to any other agency.” The foregoing quotation is 
inconsistent with any intent to delegate the authority in question. 

In any case, the Commissioner’s determination whether made by 
himself or by a duly authorized agent within or outside his agency 
would be valid only if made within the scope of the prescribed 
procedure—the difference between the estimated replacement cost 
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using the initial and amended prevailing wage determinations. Since 
clearly the amount agreed to by the Corps of Engineers was not 
computed in that manner it also was not computed in accordance with 
the prescribed procedure and, pursuant to the cited authorities, is 
not binding. 

Therefore, there exists no basis for withdrawing the demand stated 
in our letter of November 6, that the assets of the mortgagor builders 
be conserved by refusing to pay more than the contract price to the 
eligible builder. 


[ B-141269 J 


Contracts—Delays—Strikes—Unforeseeable Causes—Ex- 
tensions of Time 


A strike which is in existence and known to the contracting parties at the time 
of an award of a construction contract which contains a clause excusing per- 
formance delays due to unforeseeable causes may not be regarded as an 
unforeseeable cause to justify an extension of time for performance of the 
contract. 

Under a contract which does not require that the causes of delay be unforesee- 
able in order to excuse performance, a strike which is beyond the control and 
without the fault of the contractor and prevents him from meeting the delivery 
schedule justifies the extension of time for performance commensurate with 
the strike delay, and it is immaterial whether the contract was awarded after 
the date or prior to the date the strike began. 


To the Administrator, Federal Aviation Agency, December 28, 
1959: 


Reference is made to your letter dated November 16, 1959, re- 
questing our opinion regarding the propriety of granting extensions 
of time for performance under two different types of contracts 
executed by your Agency, on which performance has been delayed 
because the recent strike in the steel manufacturing industry has 
prevented timely supply of materials to the contractors. 

Your first question arises in connection with a contract for con- 
struction of an airport high intensity lighting system on which 
bids were requested after the steel strike had started, and on 
which award was made while the strike was still in progress. The 
provisions of article 5(c) of Standard Form 23A were included in 
the contract provisions, and the contract required completion of all 
work within 75 days, with provision for assessment of liquidated 
damages for delay. However, on October 22 the contractor advised 
that he was unable to obtain necessary steel and that he, therefore, 
was unable to proceed with the work. In view of the above, 
you have asked us to assume that the facts will support the con- 
tractor’s claim and to advise whether you would be justified in 
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granting the contractor an extention of time in which to perform 
the contract. 

Article 5(c) of Standard Form 23A provides, in pertinent part, 
as follows: 


The right of the Contractor to proceed shall not be terminated * * * nor 
the Contractor charged with liquidated or actual damages * * * becuuse of 
any delays in the completion of the work due to unforeseeable causes beyond 
the control and without the fault or negligence of the Contractor, including, 
but not restricted to, acts of God, or of the public enemy, acts of the Govern- 
ment * * *, acts of another contractor * * *, fires, floods, epidemics, quarantine 
restrictions, strikes, freight embargoes, and unusually severe weather, or delays 
of subcontractors or supplies due to such causes: * * * 


The purpose and application of the phrase “unforeseeable causes,” 
as used in the above paragraph was explained as follows in February, 
1943, by the Supreme Court, in the case of United States v. Brooks- 
Calloway Co., 318 U.S. 120: 


The purpose of the proviso is to remove uncertainty and needless litigation 
by defining with some particularity the otherwise hazy area of unforeseeable 
events which might excuse nonperformance within the contract period. Thus 
contractors know they are not to be penalized for unexpected impediments 
to prompt performance, and, since their bids can be based on foreseeable 
and probable, rather than possible hindrances, the Government secures the 
benefit of lower bids and an enlarged selection of bidders. * * * 

The purpose of the proviso, to protect the contractor against the unexpected, 
and its grammatical sense, both militate against holding that the listed events 
are always to be regarded as unforeseeable, no matter what the attendant 
circumstances are. Rather the adjective “unforeseeable” must modify each 
event set out in the “including” phrase. * * * 

Not every fire or quarantine or strike or freight embargo should be an excuse 
for delay under the proviso. * * * A strike may be an old and chronic one 
whose settlement within an early period is not expected. In any of these 
situations there would be no possible reason why the contractor, who of course 
anticipated these obstacles in his estimate of time and cost, should have his 
time extended because of them. 

** * the sense of the proviso requires it to be unforeseeable before 
remission of liquidated damages for delay is warranted. 


In B-35485, July 14, 1943, 23 Comp. Gen. 25, after referring to 
the reasoning of the court as set out above, it was held, in pertinent 
part, as follows: 


Hence there now can be no doubt that, in order for an act of the Government 
to be classed as an excusable cause for failure to perform properly under 
a contract such as here involved, it first must be established that the act 

yas so abnormal, extraordinary, or unusual, that it reasonably could not have 
been foreseen and provided against in the contract. * * * 

Since it is thus readily apparent that any conditions brought about by the 
issuance of the said directive and order which may have affected the con- 
tractor’s ability to perform the contract in accordance with its requirements, 
either were in existence or should have been anticipated at the time the con- 
tract was executed, it necessarily follows that such conditions properly may 
not be regarded as constituting “unforeseeable causes” within the meaning of 
that term as used in the contract. 


One principle seems quite apparent from these cases. If the cause 
of the delay was in existence at the time the contract was awarded 
and the contracting parties were aware of its existence, it is not an 
“unforeseeable cause” within the meaning of that term as used in 
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Standard Form 23A. See, in this connection, section 1-16.404(e) of 
the Federal Procurement Regulations, under which the Administrator, 
General Services Administration, may authorize a contracting agency 
to delete the word “unforeseeable” from Standard Form 23A under 
certain circumstances, 

Concerning the reference in your letter to that portion of section 
1933 of Williston on Contracts, which indicates that where the con- 
tracting parties know all the facts but erroneously believe known 
difficulties are not insuperable and can be removed there will be no 
liability if the difficulties prove to be insuperable, we do not believe 
such rule can be applied in instances where the applicable contract 
requires excusable causes to be “unforeseeable.” 

It is, therefore, our opinion that the facts you have presented in 
the first case to which you refer would not justify an extension of 
time for performance of the contract. 

Your second question arises in connection with supply contracts 
awarded during the steel strike. These contracts incorporated the 
provisions of article 11(c) of Standard Form 32, which does not 
require the causes of delay to be “unforeseeable.” You advise that 
under such a contract with a manufacturer of steel towers, the con- 
tractor informed you while the strike was in progress that he could 
not deliver because of lack of steel] but, at your insistence, he located 
sources of warehouse steel and was able to make the earliest delivery 
required by the contract. However, he has again advised that steel 
is not obtainable, presumably because warehouse steel is exhausted, 
and he has asked for a 45-day extension on his delivery schedule. 
You request our opinion as to whether such extension, together with 
such other extensions as may be necessary to cover any remaining 
period the steel strike may cover, would be proper. 

As indicated in our decision of February 16, 1956, 35 Comp. Gen. 
460, the inclusion of article 11(c) of Standard Form 82 in a supply 
contract operates to relieve the contractor of liability for default aris- 
ing from causes (including strikes) beyond his control and without 
his fault or negligence, and it is immaterial whether such causes are 
supervening or were in existence and known to the contracting 
parties at the time of contract award. In view thereof, we see no ob- 
jection to your practice of administering contracts, which include 
article 11(c) of Standard Form 32 and were awarded after the date 
of commencement of the steel strike, in the same manner as those 
awarded prior to such date, and where your Agency is able to deter- 
mine, in accordance with article 11(c), that the contractor’s inability 
to perform is attributable to the steel strike, extensions of the time 
for performance, commensurate with the delay occasioned thereby, 
would be permissible. 


a ee ae ee ae a ae, ee ef — J 


i eg a 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 481 
[ B-141131 J 


Military Personnel—Retired Pay—Survivor Annuity Option 
Elections—Clarification 


Survivor annuity option elections made by members of the uniformed services, 
which are not absolutely in contravention of the statute but which contain 
a patent ambiguity as to the type of annuity or annuities desired for a 
surviving wife and children, designated as potential beneficiaries may be 
regarded as valid elections and the member subsequently may clarify the 
election to express without ambiguity his original intention. 

A member of the uniformed services who executed a timely election to provide 
an annuity or annuities for his wife and children, but who failed to indicate 
his wife’s date of birth, may be permitted to furnish the information and to 
clarify the election to show the particular options for his wife and children; 
however, he may not be permitted to modify his original election to eliminate 
his wife as a potential beneficiary. 


To R. A. Wilson, Department of the Navy, December 30, 1959: 


Reference is made to your letter of September 25, 1959, with en- 
closures, forwarded here under Submission No. DO-N-462 (assigned 
by the Department of Defense Military Pay and Allowance Com- 
mittee) requesting decision as to the validity of certain elections 
under the Uniformed Services Contingency Option Act of 1953, 67 
Stat. 501, 10 U.S.C. 1431-1444, by members who had been awarded 
retired or retainer pay before November 1, 1953. You state that 
the administrative determinations concerning the validity of the 
elections are questionable in view of our decision of April 15, 1954, 
33 Comp. Gen. 460. 

The Uniformed Services Contingency Option Act of 1953 permits 
members of the uniformed services to elect to receive reduced retired 
pay in order to provide annuities at one-eighth, one-fourth, or one-half 
of such reduced retired pay to their surviving dependents. Section 
4 of the act, 67 Stat. 502, 503, 10 U.S.C. 1432, 1433, provides in 
pertinent part that: 


(a) Under the conditions set forth in section 3, an active or retired member 
may elect one or more of the following annuities, payable under this Act, in 
such amount, expressed as a percentage of the reduced amount of his retired 
pay, as he may specify at the time of election, in amounts equal to one-half, 
one-quarter or one-eighth of the reduced amount of his retired pay. 

(1) An annuity payable to or on behalf of his widow, * * * 

(2) An annuity payable to or on behalf of his surviving child or 
children, * * * 

(3) An annuity payable to or on behalf of his widow and surviving 
children, * * * 

(4) An annuity payable under the same terms and conditions as specified in 
(1), (2), or (3), of this subsection, with the additional provision that no fur- 
ther deductions shall be made from the retired pay of the member commencing 
with the first day of the month following that in which there was no beneficiary 
who would have been eligible to receive, upon the death of the member, an 
annuity payable under the election made by him. 

(b) Where an active or retired member desires to provide more than one 
annuity, he may elect (1) and (2) of subsection (a) of this section, with or 
without the provisions of (4) thereof, but in no case may the combined amounts 
of the annuities exceed 50 per centum of the amount of his reduced retired pay. 
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Section 3(b) of the act, 67 Stat. 502, provides that: 


A retired member who has heretofore been awarded retired pay by a uniformed 
service may, within one hundred and eighty days after the effective date of this 
Act, elect to receive a reduced amount of that retired pay in order to provide 
one or more of the annuities specified in section 4, payable after his death to 
his widow, child, or children. An election so made shall thereafter be 
irrevocable. 


The information furnished by you on the five cases is as follows: 


a. Captain Olin C. HENDRIX, MO, USNR (Retired), 62826 


On 1 April 1954 CAPT Hendrix executed an election of options 1 and 4 at one- 
half reduced pay. In the space provided for names of children he entered the 
names and birth dates of two children under 18 years of age and he attached 
their birth certificates. See enclosure (1). 

Since Form 591A stipulated that names of children were to be furnished if option 
2 or option 3 was elected, the Navy Finance Center advised the member by 
letter dated 26 April 1954 that it was presumed he may have intended to elect 
options 3 and 4 for the benefit of his wife and children. He was further advised 
that it was considered he had not made an election and he was furnished a new 
set of election forms. 

On 28 April 1954 the member executed an election of options 3 and 4 at one- 
half reduced pay. The election was postmarked 28 April 1954. Enclosures (2) 
and (3) are copies of the member’s new election and of his accompanying letter. 
The Navy Finance Center computed the monthly cost on the basis of the second 
election and deductions have been made from his retired pay since 1 April 1954. 


b. Charles Irvin PRICE, 812 72 27, TN, USN (Retired) 


On 28 April 1954, Price elected options 1 and 4 at one-eighth reduced pay and 
listed 4 children under age 18, but did not furnish birth certificates for his 
wife or his children. See enclosure (4). 

In reply to the Navy Finance Center’s inquiry by telegram of 30 April 1954 
as to his intentions, on 1 May 1954 he mailed an unsigned and undated note 
stating he wanted the option for his wife and children. See enclosure (5). 
On 29 September 1954 the Navy Finance Center wrote the member listing the 
eosts for various options and fractional amounts and requested further clari- 
fication. The member replied by checking in ink on the carbon copy of the 
letter the figures pertaining to options 3 and 4 at one-eighth and by attaching 
thereto an unsigned notation, listing the figures applicable to options 3 and 4 
at one-eighth. See enclosure (6). 

The Navy Finance Center computed the monthly cost on the basis of an elec- 
tion of options 3 and 4 at one-eighth reduced pay and effected such deductions 
retroactive to 1 April 1954. 


e. George BRAY, 274 01 19, RMNO, USN (Retired ) 


On 26 April 1954, Bray executed an election of option 1 at one-half reduced 
pay. In the space provided for names of children, if option 2 or option 3 is 
elected, the member listed two children under 18 years af age and he furnished 
the children’s birth certificates, but substantiation of his wife’s date of birth 
was not furnished. See enclosure (7). 

In reply to the Navy Finance Center’s inquiry by telegram of 30 April 1954, as 
to his intentions, Bray stated in a letter dated 4 May 1954 that he elected 
option 2 at one-half for his children only. See enclosure (8). 

The Navy Finance Center computed the monthly cost of the election on the basis 
of option 2 at one-half and effected such deductions retroactive to 1 April 1954. 


d. Charles Wesley McNear McCLAIN, 133 41 99, SKGC, USN (Retired) 


By letter dated 15 April 1954 (enclosure (9)), McClain asked for forms on 
which to make an election for his wife at one-half reduced pay. On 26 April 1954 
the Navy Finance Center wrote the member, furnishing election forms and in- 
formation as to the cost of various options. 

On 30 April 1954 the member executed enclosure (10), an election of option 1 at 
one-eighth, and mailed the election to the Navy Finance Center on that date 
with a check for $38.03 which was the cost of an election of option 1 at one-half 
rather than at one-eighth. 
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The Navy Finance Center sent a telegram to the member on 10 May 1954 asking 
for advice, over his signature, as to which fractional amount he desired to elect. 
In reply the member indicated in enclosures (11) and (12) that he intended to 
elect a fractional amount of one-half. Therefore, the Navy Finance Center has 
considered his election to be for that amount rather than one-eighth and has 
ae the member to forward monthly personal remittances for costs on that 
asis. 
e. Walter Carl DOUGLAS, 217 74 94, ENDO, USN (Retired) 


On 29 March 1954 Douglas executed an election of option 1 at one-eighth reduced 
pay and noted thereon “I wish to take $20.00 permanently out.” In the space 
provided for names of children if option 2 or option 3 is elected, the member 
listed four children under 18 years of age. See enclosure (13). No birth cer- 
tificates were furnished. The election was postmarked 5 April 1954. On 26 
April 1954 the Navy Finance Center wrote the member advising him that, since 
his intentions were not clear, it was considered he had not made an election. 
He was furnished another set of election forms. 

On 29 April 1954 the member executed an election of option 3 at one-eighth re- 
duced pay. The election (enclosure (14) ) was postmarked 3 May 1954. By let- 
ter dated 16 July 1954 the Navy Finance Center advised the member that, in 
accordance with reference (c), an election could not be modified, or revoked 
and the deductions would be based on his original election of option 1 at one- 
eighth. Accordingly, deductions were established at the monthly rate of $10.99 
retroactive to 1 April 1954. 

On 21 September 1954 the Navy Finance Center wrote the member, stating that 
his original election was not clear and requesting that he furnish information 
as to the option and fractional amount which he desired to elect. In reply, 
the member forwarded a new election of options 1 and 4 at one-eighth and 2 
and 4 at oneeighth. The election was executed 21 October 1954 and post- 
marked the same date. In January 1955 the Navy Finance Center adjusted the 
monthly deducttons to $13.97, retroactive to 1 April 1954, on the basis of this 
election, and is currently deducting on that basis. 


Under section 4 of the Uniformed Services Contingency Option Act 
of 1953, supra, options 1, 2, and 3 may be elected singly or in certain 
combinations with option 4. An attempted combination not author- 
ized by the statute is noelection. 34 Comp. Gen. 555. If an attempted 
election does not embody an unauthorized combination of options and 
is otherwise proper except that it is silent as to the amount (one- 
eighth, one-fourth, or one-half of reduced retired pay) of the desired 
annuity, it is nevertheless a valid election and may be clarified by 
the member. If he should die without taking such action, his intent 
in executing it—presumed or otherwise proved—will govern. 34 
Comp. Gen. 63. Likewise, if an attempted election is otherwise proper 
except that it contains some patent ambiguity as to the amount of 
the desired annuity, it is a valid election and the member’s presumed 
intent in executing it will govern should he die without clarifying the 
matter (34 Comp. Gen. 35), or should he refuse to clarify it and 
attempt to rescind (B-132012, June 17, 1957). 

In consonance with the theory of the three decisions last cited, 
that is, that an attempted election, if not absolutely in contravention 
of the statute, should operate to effectuate the member’s reasonably 
apparent intention, we think that if an attempted election is otherwise 
proper except that it contains a patent ambiguity as to the type of 
annuity or annuities desired for a surviving wife and children, desig- 
nated as potential beneficiaries, that is, whether it was intended to 
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elect option 3—one annuity for wife and children—or options 1 and 
2—separate annuities for wife and children, the election is valid and 
the member subsequently may clarify it so as to express, without 
ambiguity, his original intention. 36 Comp Gen. 764. 

a. Captain Hendrix executed an election, within the prescribed 
period, which indicated an intention to provide an annuity or annuities 
of one-half of his reduced retired pay for his wife and children, 
together with option 4. The election was subsequently clarified to 
reflect selection of option 3, annuity to wife and children of one-half 
of his reduced retired pay, together with option 4. We think that 
deductions from his retired pay have been made on the proper basis. 

b. Price’s case is comparable to that of Captain Hendrix and we 
think that deductions from Price’s retired pay also have been made 
on the proper basis. 

ce. Like Captain Hendrix and Price, Bray executed a timely election 
indicating an intention to provide an annuity or annuities for his wife 
and children. We think that it is immaterial that substantiating 
evidence as to his wife’s date of birth was not furnished when the 
election was filed. Such evidence could have been furnished later. 
Like the cases of the two members already discussed, Bray could have 
clarified his original election to show that he originally desired 
options 1 and 2, annuities to wife and children separately, each at 
one-fourth of his reduced retired pay, or option 3, an annuity to his 
wife and children of one-half of his reduced retired pay. But he 
could not modify his original election so as to eliminate his wife 
as a potential beneficiary. Compare 33 Comp. Gen. 460, cited by you, 
case of Briggs discussed at page 463. Hence, Bray should now be 
advised of his right to clarify his original election, as outlined above, 
and that if he does not clarify it, deductions will be made from 
his retired pay, from April 1, 1954, on the basis of a presumed original 
intent to elect options 1 and 2, thus insuring that his children will 
be potential beneficiaries of an annuity in their own right, which 
seems to be desired by him. 

d. It seems apparent that McClain intended to execute an election 
under option 1 at one-half his reduced retired pay. Hence, clarifi- 
cation of the matter so as to express clearly his original intent was 
proper and deductions from his retired pay have been made on the 
proper basis. 

e. Douglas executed a timely election indicating an intention to 
provide annuities for his wife and children at one-eighth of his 
reduced retired pay. On April 29, 1954, he clarified his election to 
show that he desired option 3, wife and children at one-eighth of his 
reduced retired pay. Deductions from his retired pay from April 1, 
1954, should have been made on the basis of the election as clarified 
on April 29, 1954. 
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Douglas was advised by the Navy Finance Center that in accordance 
with “reference (c)”—33 Comp. Gen. 460, supra—an election could 
not be revoked or modified. In discussing Bray’s case we made 
reference to one case considered in 33 Comp. Gen. 460, an attempted 
modification of an election. The other cases considered in that deci- 
sion were attempted revocations of elections with claims for refunds 
of deductions already made from the retired pay. The present sub- 
mission does not present any question of modification except in the case 
of Bray, and does not present any case of attempted revocation. We 
think that 33 Comp. Gen. 460 is not pertinent except in Bray’s case. 

The questions presented are answered accordingly. 


[ B-141203 J 


Star Route Contracts—Advertising—Transportation Service 
Exemption 

Contracts for transportation of mail by motor carriers (star route contracts), 
which have long been the subject of special legislation, which required such 
contracts to be awarded after advertising may not now be considered contracts 
for transportation services under section 321(a), Transportation Act of 1940, 
49 U.S.C. 65(a), which permits the award of contracts for transportation of 
household effects and Government property and supplies without advertising, 
and thé coverage of mail transportation contracts under the general advertising 
statutes in 41 U.S.C. 5 and the liberalization of the advertising procedures, 
particularly with respect to the 60-day advertising requirement by the act of 
May 1, 1958, may not be construed to permit the negotiation of mail trans- 
portation contracts without advertising. 


To the Postmaster General, December 30, 1959: 

Reference is made to your letter of November 6, 1959, requesting 
our decision as to whether, in view of the recently enacted provisions 
of P.L. 85-392, approved May 1, 1958, 72 Stat. 103-104 (39 U.S.C. 422a 
and 422b), which apparently substitute the advertising requirements 
of 41 U.S.C. 5 for certain specific provisions of the basic law thereto- 
fore governing the procurement of services for transporting the mail 
under star route contracts, such’ services may now be procured from 
common carriers without advertising, pursuant to the second proviso 
of section 321(a), Title III, of the Transportation Act of 1940, 
P.L. 76-785 approved September 18, 1940, as amended, 49 U.S.C. 
65(a), when the services required can be procured from common 
carriers lawfully operating in the territory where the services are to 
be performed. 

It is stated in your letter that the extensive network of local and 
regional motor common carrier operations which have developed over 
the past decade open up many opportunities for advantageous mail 
transportation contracts on an area concept which the Department 
desires to utilize to the fullest possible extent in the interest of an 
improved postal service to the public. You indicate that a logical 
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approach to this end is for the Department to enter into mail trans- 
portation contracts providing for the use of a common carrier by 


motor vehicle within the territory it serves on an “as and when 


needed” basis, as it is impracticable to prepare specifications for 
advertisements for bids covering services of a common carrier on an 
area basis due to seasonal and other changes frequently made in sched- 
ules and routes due to common carrier traffic requirements; that in 
addition frequently only a single common carrier is able to meet the 
Department’s needs for area coverage. 

It is also stated in your letter that the Department has a problem 
concerning a number of star routes on which mail is transported by 
common carrier bus companies under temporary contracts; that be- 
cause these companies can use a portion of the baggage storage space 
of their regularly scheduled vehicles, they can afford to transport 
preferential mail at substantially less cost than a contractor who is 
unable to combine other business with that of mail transportation. 
These companies, you state, feel that they must retain control over 
their schedules and, since mail is only a subsidary operation, they do 
not bid for regular contracts which require transportation on sched- 
lues satisfactory to the Department and which normally bind the 
contractor to a term of four years; that other conditions of regular 
contracts also tend to discourage bids from bus companies, and that, 
while the long term is not suitable for bus line operations, other bid- 


ders are attracted by the long term with the possibility of renewal. 

It is stated further in your letter that the Department has been 
advertising these transportation contracts year after year, but either 
receives no bids or receives bids which are so high as to be unreason- 


able when compared to the price for which the bus companies will 


contract for temporary service. Asa result, new temporary contracts 
are made with bus companies rather than regular contracts, which 
action you state may lead to expense or inconvenience to persons 
desiring to bid on the contracts with no compensating advantage to 
the Government. As illustrative of this situation copies were for- 


warded with your letter of correspondence relative to the rejection of 
a low bid received from a star route contractor, and the award and 
subsequent renewals of a temporary contract to a bus company for the 
service at a substantial savings in cost. You suggest that the best 
solution to the dilemma posed by these circumstances would be to 
obtain services in the manner prescribed by section 321(a), TitleIIT, 
of the Transportation Act of 1940, 49 U.S.C. 65(a), which provides, 
as follows: 

Notwithstanding any other provision of law, but subject to the provisions of 
sections 1(7) and 22 of this title, the fall applicable commércial rates, fares, 
or charges shall be paid for transportation by any common carrier subject to 


chapters 1, 8, 12, and 13 of this title of any persons or property for the United 
States, or on its behalf, and the rate determined by the Interstate Commerce 
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Commission as reasonable therefor shall be paid for the transportation by 
railroad of the United States mail: Provided, however, That any carrier by 
railroad and the United States may enter into contracts for the transportation 
of the United States mail for less than such rate: Provided further, That 
section 5 of Title 41, shall not after September 18, 1940, be construed as requir- 
ing advertising for bids in connection with the procurement of transportation 
services when the services required can be procured from any common carrier 
lawfully operating in the territory where such services are to be performed. 


In support of the suggested solution, you point out that the pro- 
visions of the former law, i.e., 39 U.S.C. 421 (Act of March 1, 1881, 


21 Stat. 374; Act of May 12, 1910, 36 Stat, 366) which required the 


Postmaster General to advertise “all general mail lettings,” and 39 
U.S.C. 422 (Act of July 26, 1892, 27 Stat. 268) which required ad- 
vertisement for services required between the time of a general mail 
letting and the next succeeding general advertisement, “have been the 


general basis for advertising for bids for competitive service”; that 
the provisions of 39 U.S.C. 434 providing for temporary contracts 


are not material to the facts and circumstances submitted; and that, 
in view of other special statutes your inquiry does not relate to con- 
tracts for air, rail, highway post office, steamship service, etc. 


Reference is made in your letter to the recent changes in the law 
pursuant to the act of May 1, 1958, the pertinent provisions of which 
are quoted below, whereby the basic advertising requirements of sec- 
tions 39 U.S.C. 421 and 39 U.S.C. 422 were specifically repealed and 
the advertising requirements of 41 U.S.C. 5 were adopted for the 


procurement of mail transportation services, as now set out in 39 


U.S.C. 422a and 422b, which specifically exclude, however, contracts 
for the transportation of mail by messengers under 39 U.S.C. 578, 
by highway post office service under 39 U.S.C. 1052, and by steam- 
ships under 39 U.S.C. 449, as follows: 


SEC. 2. When advertising is required under section 3709 of the Revised 
Statutes (41 U.S.C. 5) or any other law, the Postmaster General shall advertise, 
for a period of not less than 30 days, for bids for a contract for transporting 
the mails, unless he shall publish with the advertisement a finding that the 
public exigencies surrounding the particular contract require a shorter period. 
The advertisement shall be conspicuously posted in each post office to be served 
under the contract. 

SEC. 3. The following provisions of law are hereby repealed: 


(1) the paragraph relating to the advertisement of mail lettings under the 
heading “Office of the Fourth Assistant Postmaster-General,” contained in the 
Act of May 12, 1910 (36 Stat. 366 ; 39 U.S.C. 421) ; and 

(2) the first section of the Act of July 26, 1892 (27 Stat. 268), as amended 
(54 Stat. 228; 39 U.S.C. 422). 

SEC. 4. This Act shall not apply to contracts for the transportation of mail— 

(1) by mail messengers under the Act of March 3, 1887, as amended (24 Stat. 
492, 68 Stat. 1116 ; 39 U.S.C. 578), 

(2) by highway post office service under the Highway Post Office Service Act 
of 1955 (70 Stat. 781; Public Law 862, Eighty-fourth Congress; 39 U.S.C. 1051- 
1056), and 

(3) by steamships under section 5 of the Act of May 17, 1878 (20 Stat. 62; 
39 U.S.C. 449). 


You also point out that subsequent to the act of May 1, 1958, 41 
U.S.C. 5 was amended “in August, 1958, [Section 7, P.L. 85-800, ap- 
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proved August 28, 1958, 72 Stat. 967] without any exceptions with 
respect to the general authority of the Postmaster General to enter 
into contracts for mail transportation,” which congressional action you 
urge “further confirms that the Postmaster General is subject to Sec. 
5 of Title 41 * * *” and “* * * also establishes that the question 
whether Congress intended any exceptions to said section 5 to be ap- 
plicable to the Postmaster General must be considered in the light of 
earlier statutes in effect on that date rather than as of the date of the 
enactment cf such earlier statutes.” 

The question thus presented, you state, is whether the exception 
provided by the final proviso of 49 U.S.C. 65(a) is limited to the 
procurement of transportation of passengers and property or whether 
it also includes procurement of mail transportation. Following the 
rule of statutory interpretation stated in Reynolds v. United States 
(1941), 95 C. Cls. 160, 165, you urge that, from the “standpoint of mail 
transportation,” section 65(a) of Title 49 “may be construed to mean 
that, notwithstanding any other provision of law, rates fixed by the 
Commission as reasonable should be paid for the transportation of 
United States mail, provided that any railroad and the Government 
may enter into contracts for the transportation of mail at less than 
I.C.C. rates, and provided further that the advertising requirements 
of Sec. 5 of Title 41 shall not be construed as requiring bids in con- 
nection with any mail transportation services which the Government 
can procure from any common carrier lawfully operating in the ter- 
ritory where the services are to be performed.” It is your stated 
conclusion, on the basis of this construction, that since the Postmaster 
General is now clearly subject to the advertising requirements of sec- 
tion 5 of Title 41 he must also be subject to the exception thereto in 
respect to obtaining contracts without advertising over the routes of 
common carriers under section 65(a) of Title 49, and, further, that 
since there are no “common carriers of mail” the exception in section 
65(a) “must be interpreted to mean that the Postmaster General’s 
authority to contract without advertising for service over the routes of 
common carriers refers to authority to contract for mail transporta- 
tion services with any common carrier of persons or property.” 

We concur with your view that pursuant to the provisions of the 
act of May 1, 1958, the advertising requirements formerly governed 
by sections 421 and 422 of Title 39 of the Code have been superseded 
by the provisions of section 5 of Title 41, but inasmuch as the act of 
August 28, 1958, made no substantive changes in the provisions of 
section 5 other than to raise the maximum limitation specified in 
exception (1) from $500 to $2,500, we do not believe the fact that the 
August 28, 1958, act was approved some four months subsequent to the 
passage of the act of May 1, 1958, may be accorded the significance or 
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determinative effect you propose, nor do we agree with your con- 
struction of the exception provided by section 65(a) of Title 49. 

In the construction of statutes the courts frequently have expressed 
the rules that the object designed to be reached by an act and the 
policy of the legislation as a whole must limit and control the literal 
import of the terms and phrases employed. As was pointed out by 
the Court of Claims in its recent decision of July 16, 1958, Radio- 
Television Training Association v. United States, 163 F. Supp. 637, 
consideration of the words alone of a statute is not always enough. 
Their context, the purposes of the law, and the circumstances under 
which the words were employed frequently must be considered. 
Puerto Rico v. Shell Company (1937), 302 U.S. 253, 258. Cf. Holy 
Trinity Church v. United States, 143 U.S. 457; United States v. Katz, 
271 U.S. 354; Fleischman Co. v. United States, 270 U.S. 349, 360; 
United States v. Dickerson, 310 U.S. 554; and United States v. Ameri- 
can Trucking Association, 310 U.S. 534. 

An examination of the legislative history of section 321(a), Title 
III, of the Transportation Act of 1940, 49 U.S.C. 65(a), discloses 
that the philosophy and prime purpose underlying the enactment 
embraces the following: (1) relief of the railroads by relaxing the 
land-grant deduction requirements; (2) payment of bills of common 
carriers upon presentation to Government agencies prior to audit by the 
General Accounting Office; and (3) clarification of the general ad- 
vertising requirements so that Government agencies would not be 
required to obtain bids from common carriers for the shipment of 
household goods of Government personnel and the transportation of 
supplies used for Government purposes. In other words, the term 
transportation services as used in the last proviso of section 321(a) 
has reference to household goods moving and other property trans- 
portation requirements of Government agencies comparable to prop- 
erty procurement and distribution requirements of industrial and 
business enterprises. See Senate Report No. 1795, 76th Congress, 2d 
Session, on S. 3974—a bill which proposed language almost identical 
to that ultimately adopted in section 321(a), where the Committee 
stated that the bill was the result of recommendations of the House- 
hold Goods Carriers’ Bureau and other motor carriers for hire as 
represented by the American Trucking Associations and would carry 
out a suggestion made by our Office. Thus, it seems abundantly clear 
that the transportation of mail was not within the purposes or intent 
of the enactment but, as you were aware, mail transportation services 
were then and now are covered by special legislation which sets out 
detailed criteria and requirements with respect to the means and 
methods of its distribution and transportation. Moreover, as was 
stated in our decision of December 15, 1955, referred to in your letter, 
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the star route service has been in operation for more than a century 
and Congress, throughout the years, has legislated specifically for 
this phase of the Postal Service. As evidence of the continuing legis- 
lative policy in this regard, see the repeal and savings provisions in 
section 602, Title VI of the Federal Property and Administrative 
Services Act of 1949, 63 Stat. 377, as amended, relating to the Postal 
Establishment. 

Furthermore, the legislative history of the act of May 1, 1958, as 
reflected by the Hearings before the House Committee on Past Office 
and Civil Service on H.R. 7906 and Senate Report No. 1425, 85th 
Congress, on H.R. 9240, insofar as material to the question presented 
by you, discloses a purpose and intent merely to liberalize the adver- 
tising procedure, particularly the 60-day requirement applicable es- 
pecially to the advertising of star route contracts, which was more 
restrictive than that provided by the provisions of 41 U.S.C. 5. How- 
ever, nothing has been found to indicate an intention to provide a 
general exception permitting negotiation of star route contracts with 
common carriers, or to eliminate the other long-standing statutory 
requirements applicable to star route contracts some of which were 
cited in our decision of December 15, 1955. It seems especially sig- 
nificant that an exception of such broad scope as you now suggest ap- 
parently was not even mentioned during the legislative deliberations. 
This fact considered in the light of the legislativé history and the 
general exceptions expressly provided by section 4 of the act is a 
persuasive, if not compelling, indication that there was no intention to 
include exceptions other than those stipulated. We, therefore, are 
of the opinion that an extension by statutory construction of the ex- 
ception provided by the last proviso of 49 U.S.C. 65(a) to mail trans- 
portation services is not warranted and that if such an exception is 
found necessary or desirable amendatory legislation should be 
obtained. 


[ B-140138 J 


Contracts—Negotiation—Failure to Furnish Technical Data 


The failure of a low offeror to supply detailed technical information requested 
incident to a procurement for a complex electronics system, negotiated pursuant 
to 10 U.S.C. 2304(a) (1), is not overcome on the basis of a statement-that the 
offeror would comply with the specifications or on the basis of experience in 
having furnished another military installation with equipment, particularly 
when the necessity for detailed technical information for evaluation purposes 
was one of the primary reasons for using negotiated procurement procedures 
rather than formal advertising procedures. 


To Techner, Rubin and Shapiro, December 31, 1959: 


Pursuant to your request, the Department of the Army forwarded 
for our consideration your protest on behalf of Aircraft Armaments, 
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Inc., against the rejection of its proposal submitted in response to 
Request for Quotation No. 766-59 issued on November 3, 1958, by 
White Sands Missile Range, New Mexico, for three ground stations, 
Miss- Distance Indicators. 

The record indicates that the White Sands Missile Range had two 
Naval Ordnance Laboratory AH/USQ-11 MDI systems in operation 
for several months, and that after extensive field tests the systems 
were determined to be inadequate because of conditions encountered 
at White Sands Missile Range. The congestion of the frequency spec- 
trum required narrow band receivers. The sensitivity of the AH/ 
USQ-11 MDI system limited the operating range to approximately 
10 miles. Also, the system was not compatible with large frequency 
changes by the missile projects. 

The deficiencies of the AH/USQ-11 MDI were such that consider- 
able improvement was required in order to meet the requirements of 
White Sands Missile Range. Therefore, a new specification MDS- 
EM 810-7 was drawn up by White Sands Missile Range engineers to 
correct the deficiencies of the existing systems. The contracting of- 
ficer presented this new requirement to the White Sands Missile Range 
Board of Assignments. The Board reviewed the specifications and 
determined that they were not adequate for formal advertising nor 
was it feasible due to the complexity of the system to compile adequate 
specifications for formal advertising. The Board recommended nego- 
tiation of the procurement pursuant to 10 U.S.C. 2304(a)(1). The 
contracting officer concurred in the Board of Assignments’ recom- 
mendations and assigned the procurement to the negotiation branch. 

A Request for Quotation was prepared and sent to 14 potential 
suppliers; This request had the following statements on its face: 


A written proposal or descriptive literature adequate for evaluation of the 
system offered is required in order that consideration may be given to quota- 
tions made in response to this Request for Quotation. Those quotations not 
complying with the above requirement will not be considered. 


The above quoted requirement was considered necessary by the using 
activity so that offers could be technically evaluated to determine 
that the system offered would be engineered to meet the exacting 
requirements and would be compatible with the balance of the Miss- 
Distance Indicator system. 

Seven proposals were received in response to the request. Air- 
craft Armaments, Inc., submitted a proposal dated November 28, 1958, 
offering two alternate systems. In this connection it is stated in 
your letter of July 28, 1959, to the contracting officer, in part, as 
follows: 

Both systems proposed were described in detail in the technical report submitted 
with our quotation. In deciding to submit systems which did meet all of the 


requirements of the specification, this contractor took into account the fact 
that this would enable the Government to procure at a cheaper price, units 
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which would meet all of the operational requirements of the White Sands 
Missile range. A copy of our proposal letter 54649/EP-3102,01 dated 29 Novem- 
ber 1958, and a copy of our Report ER-1540 are furnished herewith as 
Exhibit “A”. 


Upon evaluation both Aircraft Armaments, Inc., offers were re- 
jected as not meeting the requirements of the specifications and the 
corporation was so advised. By letter of January 6, 1959, Aircraft 
Armaments, Inc., revised its original proposal by changing some of the 
components to be incorporated into the system and increased its price 
by approximately $9,000. In this proposal it was stated that the re- 
quirements of subparagraphs 8.1 and 8.3 of paragraph 8 would be 
met by the use of Collins 70H-2 tunable oscillators in lieu of Hewlett- 
Packard Model 200AB Audio Oscillators originally proposed. It 
is reported that the direct substitution of the Collins for the Hewlett- 
Packard Oscillators as originally shown could not be considered as 
meeting the requirements of the specifications and, therefore, the 
offer was determined to be inadequate. 

Although it was proposed to make an award in January 1959, 
funds for the project were frozen and an award was suspended pend- 
ing the availability of funds. The necessary funds were made avail- 
able in June and the award was made to A.R.F. Products, Inc., 
on June 19, 1959. 

During January 1959, a representative of Aircraft Armaments, Inc., 
called on the technical activity at White Sands Missile Range and 
at that time he was advised that his company’s revised proposal was 
considered inadequate. The representative stated that his company 
would consider making a new proposal and he was advised that White 
Sands Missile Range would consider any late proposals or revisions to 
proposals if received prior to award. Other representatives of Air- 
craft Armaments, Inc., implied during the period January through 
June by telephone and personal calls that they were not satisfied with 
the proposal and indicated that they might be interested in preparing 
a new proposal based on a better understanding of White Sands re- 
quirements after discussions with its engineers. A new proposal or 
technical explanations of the January 6, 1959, revision were never 
submitted, and, therefore, it was assumed that Aircraft Armaments, 
Inc., was unable to show how the Collins Oscillators would make their 
MDI system meet White Sands Missile Range Specification MDS- 
EM-810-7, or had lost interest. Since Aircraft Armaments, Inc., 
was not meeting the Government’s requirements, or at least were 
unable or unwilling to show how it was to be done, negotiations as 
to price, etc., were considered relatively unimportant and were not 
pursued. The award was made to A.R.F. Products, Inc., who had 
demonstrated that it understood and offered to meet the Government’s 
requirements. In this connection it is stated in your letter of July 28, 
1959, as follows: 
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Upon making a visit, Mr. A. C. Hart, this company’s sales representative was 
informed by Messrs. Alexander and Reynolds on 22nd and 23 January, 1959, 
that our revised quotation was considered to be non-responsive in that it did 
not furnish sufficient information for the Missile Range personnel to determine 
whether the revised system proposed would meet the requirements of the 
specification. After receiving Mr. Hart’s report, this contractor considered the 
desirability of further revising its quotation, but decided that the time and 
cost involved did not justify further revision since the information already 
furnished was sufficient to enable anyone familiar with standard electronic 
techniques and practices to determine whether the system proposed would meet 
the specification requirements. 


After the award to A.R.F. Products, Inc., in June 1959, Aircraft 
Armaments, Inc., protested the award on the basis (1) the original 
quotation, together with the supplemental letter of January 6, 1959, 
constituted a completely responsive proposal under the requirements 
of the Request for Proposal, (2) the quotation offered a Miss-Distance 
Indicator ground station meeting all requirements of the specification 
at a lower price than the price for which an award was made to 
A.R.F. Products, Inc., (3) although the basic AH/USQ-11 MDI sys- 
tem was originally developed by scientists at the Naval Ordnance 
Laboratory, Aircraft Armaments, Inc., performed the production 
engineering for the system and is presently producing the system and, 
therefore, it is obvious that Aircraft Armaments, Inc., must have a 
better understanding of this equipment than any other bidder and 
has the necessary facilities and equipment to produce it, (4) Aircraft 
Armaments, Inc., has a broad background of experience in designing, 
developing and producing military electronic equipment and, in view 
of the statement in its quotation that it would supply Miss-Distance 
Indicator ground stations meeting all requirements of the specifica- 
tions and its experience, background, and demonstrated ability to 
produce this type of equipment, any objection to the sufficiency of the 
detailed technical data in its proposal would seem to be immaterial, 
and (5) the fact that Aircraft Armaments’ business reputation, capa- 
bility, and responsibility for proper contract performance cannot be 
questioned should have been the determining factors in making the 
award. 

In view of the facts and circumstances as reported by the Depart- 
ment of the Army and of your own statements, we cannot agree with 
the reasons set forth as the basis for the protest. 

Aircraft Armaments, Inc., was advised by White Sands Missile 
Range that the proposal of November 28, 1958, as modified by letter 
of January 6, 1959, was not adequate, particularly with respect to the 
data required to be submitted showing how the system offered would 
be engineered to meet the Government’s particular needs. During a 
five-month interval no attempt was made by Aircraft Armaments to 
submit supplemental or revised data, it having been determined by 
Aircraft Armaments that “the time and cost involved would not 
justify further revision.” 
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Aircraft Armaments, Inc., experience in connection with Naval 
Ordnance Laboratory AH/USQ-11 MDI system and its general busi- 
ness reputation, capability and responsibility for proper contract per- 

formance were never questioned; there was no occasion to do so. 
Since a Request for Proposal was sent to the company, it can only be 
assumed that White Sands Missile Range believed that the company 
was capable of supplying the system if it so desired. The fact that 
the company was experienced in connection with the Naval Ordnance 
Laboratory system AH/USQ-11 MDI was no assurance that they 
could or would furnish a system meeting the conditions at White 
Sands Missile Range, as the AH/USQ-11 MDI system had been tried 
and found inadequate. 

The Request for Proposal specifically required proposals to be 
accompanied with detailed technical information in order that the 
proposals could be technically evaluated so as to preclude potential con- 
tractors from offering systems which would have the same short- 
comings as the existing systems. This was one of the primary reasons 
why the procurement was negotiated rather than accomplished under 
formal advertising procedures. We would not be warranted in ques- 
tioning the administrative determination in this regard. 

In the circumstances, there is no apparent reason why the White 
Sands Missile Range should have been required to accept the Aircraft 
Armaments proposal on the basis of its statement that it would com- 
ply with the specifications without the submission of adequate tech- 
nical information as to the manner it proposed to do so, as specifically 
required by the Request for Proposals and, therefore, we find no basis 
to question the action taken by the administrative office in rejecting 
the proposal of Aircraft Armaments, Inc. 
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Military Personnel—Travel Expenses—Members Accom- 
panying Dependents to Medical Facilities 

In view of the fact that the specific benefits enumerated in the Dependents’ 
Medical Care Act do not include authority for transportation at Government 
expense and that such authority may not be implied from the authority to 
transfer patients between facilities, the travel of members of the uniformed 
services as attendants for their minor children to medical facilities may not be 
regarded as travel on official business for reimbursement for their travel ex- 
penses, but must be regarded as travel for the convenience of the member 
and dependent, notwithstanding that the travel was performed pursuant to 
orders. 


—— J. G. Sumner, Department of the Army, January 5, 

Reference is made to your letters of December 22, 1958, and Janu- 
ary 26, 1959, forwarded here by the Chief of Finance under date of 
August 5, 1959, requesting a decision by this Office as to the propriety 
of payment of $69.40 as reimbursement for the cost of travel per- 
formed by Captain Victor P. Dalmas, Jr., United States Army, and 
$63.36 as reimbursement for the cost of travel performed by Colonel 
William C. Lindley, Jr., United States Air Force, and his dependent 
son, the members having traveled as attendants for their minor chil- 
dren pursuant to travel orders transferring such dependents for medi- 
cal purposes between Armed Forces Medical facilities in Europe. 
Your requests have been assigned control No. 59-35 by the Per Diem, 
Travel and Transportation Allowance Committee, Department of 
Defense. 

By travel orders of Headquarters, United States Army Hospital, 
Vicenza, Italy, dated November 13, 1958, Victor P. Dalmas ITI, de- 
pendent son of Captain Dalmas, was directed to proceed to the Army 
Hospital Heidelberg, Heidelberg, Germany, for an indefinite period 
for the purpose of medical consultation. Upon completion of treat- 
ment, the individual was directed to return to his proper station. 
Captain Dalmas was assigned to the same hospital for 5 days for the 
purpose of acting as nonmedical attendant for his son, age 314 years. 
Commercial rail transportation, or travel by privately owned automo- 
bile at a cost not to exceed commercial transportation, was authorized. 
The latter mode was utilized and Captain Dalmas requests reimburse- 
ment of $69.40 as the constructive first-class rail fare with sleeper 
accommodations from Vicenza, Italy, to Heidelberg, Germany, and 
return. Captain Dalmas seeks reimbursement only for the cost of 
his own transportation, since no additional expense would be neces- 
sary for his son if travel had been by commercial rail. Your letter 
of December 22, 1958, presents the following question : 


a. May the purpose for which the travel was performed by the military 
member be considered to involve public business excluding it from the provision 


551978 O = 61 = 34 
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of para. 6454, Joint Travel Regulations; thus making, transportation costs 
properly payable from public funds? 

By travel orders of Headquarters, United States Army Hospital, 
Vicenza, Italy, dated December 6, 1958, William C. Lindley. III, 
dependent son of Colonel William C. Lindley, Jr., was directed to 
proceed to the United States Air Force Hospital Wiesbaden, Wies- 
baden, Germany, for medical treatment. Upon completion of the 
treatment the dependent was directed to return to his proper station. 
Colonel Lindley was assigned to the same hospital for a period of 
5 days for the purpose of acting as a nonmedical attendant for his 
13-year-old son. Travel was to be by Government air, or by com- 
mercial rail on transportation requests to be furnished by the trans- 
portation officer. Travel was performed by commercial rail and, as 
no transportation requests were available at the time of travel, Colo- 
nel Lindley seeks reimbursement of $63.36 as the one-way commercial 
rail fare for two, return transportation having been provided in kind. 
Your letter of January 26, 1959, presented the following questions: 

Question: May the travel performed by Colonel William C. Lindley, Jr., be 


considered to involve public business entitling him to reimbursement for expense 
claimed for his own travel? 


Question: May the existence of an emergency as supported by documentation 
be considered an acceptable basis for reimbursement of the cost of travel of 
the dependent patient when transportation was performed at personal expense 


of the sponsor in lieu of utilizing transportation in kind normally provided by 
the government? 


The Dependents’ Medical Care Act, 70 Stat. 250, 10 U.S.C. 1076, 


provides for medical care of dependents of members of the uniformed 


services in medical facilities of the uniformed services subject to the 
availability of space and the capabilities of the professional staff, 
and is the authority for the care of dependents in nongovernmental 


facilities at Government expense. Section 103(a) of that act, 10 
U.S.C. 1076(a), sets the general standards of utilization of Govern- 


ment facilities as follows: 


Sec. 103. (a) Whenever requested, medical care shall be given dependents 
of members of a uniformed service, and dependents of persons who died while 
a member of a uniformed service, in medical facilities of the uniformed services 
subject to the availability of space, facilities, and the capabilities of the medical 
staff. Any determination made by the medical officer or contract surgeon in 
charge, or his designee, as to availability of space, facilities, and the capabilities 
of the medical staff, shall be conclusive. The medical care of such dependents 


provided for in medical facilities of the uniformed services shall in no way 
interfere with the primary mission of those facilities. 


Section 103(f) of the Medicare Act, 10 U.S.C. 1077(a) (1), author- 
izes medical care in the following language: 


(f) Medical care under this section shall be limited to the following: 
(1) Diagnosis ; 
(2) Treatment of acute medical and surgical conditions; 
(3) Treatment of contagious diseases; 
(4) Immunization; and 


(5) Maternity and infant care, 
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It will be noted that section 103(f) limits the medical care avail- 
able under the act to the listed benefits and that the transportation 
of dependents between service medical facilities, when the admitting 
facility is unable to provide adequate care, whether they are with or 
without member attendants, is not included. The legislative history 
of the Medicare Act does not indicate that this problem was considered 
and cannot be a basis to state that Congress intended to include this 
benefit. The language of the act at no point indicates an intent to 
provide transportation between Government facilities in such cir- 
cumstances. Section 103(h)(2) of the Medicare Act, 10 U.S.C. 
1077(c) (2), provides that ambulance service shali not be provided 
except in acute emergencies, and appears to be the only authority for 
transportation of dependents in the act. 

Paragraph 14(c), Army Regulations 40-121, dated November 5, 
1956, which has been indicated as authority for the transfer and 
transportation of dependent patients between medical facilities is 
as follows: 

ec. When a hospitalized patient requires care beyond the capabilities of the 
medical facility, the commanding officer or officer in charge of the facility is 
authorized to transfer the patient to the nearest medical facility of the uni- 
formed services where the required treatment is available, or is authorized to 
procure from civilian sources the necessary supplemental material and pro- 
fessional and personal services required for the proper care and treatment of 


the patient in a medical facility of a uniformed service. This authorization 
applies after the admission of a patient when the patient’s condition so requires. 


While the quoted regulation provides authority to transfer dependent 
patients from facility to facility, it may not be considered to provide 
authority for payment of transportation expenses incident to such 
transfer since the regulation may not provide benefits in excess of 
those provided by the Medicare Act itself. 

The comments of the Surgeon General, dated May 7, 1959, are to 


the effect that it is felt that the authority for transferring dependent 
patients at Government expense is a necessary implication of the 
Medicare Act. This Office is unable to find support for that position. 
The purpose of the Medicare Act is stated in section 101 thereof, 10 
U.S.C. 1071, as follows: 


Seo. 101. The purpose of this Act is to create and maintain high morale 
throughout the uniformed services by providing an improved and uniform pro- 


gram of medical care for members of the uniformed services and their 
dependents. 


It is our opinion that Congress expected that the benefits granted 
specifically, being in excess of previous benefits, would accomplish 
the stated purpose. It does not appear that the right to transporta- 
tion at Government expense between medical facilities is so necessary 


to the purposes of the Medicare Act as to be necessarily implied. On 
the contrary, it would appear that adequate medical care may be 
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provided to the dependents and members without payment of their 
transportation expenses from one facility to another, although pay- 
ment of such expenses may make the service more convenient for the 
member and his dependents. 

Section 303 of the Career Compensation Act, 37 U.S. Code 253, 
authorizes travel and transportation allowances for members and 
their dependents under regulations promulgated by the Secretaries 
concerned. The Joint Travel Regulations issued pursuant to this 
statutory authority neither include specific authority for the travel of 
dependent patients on transfer from one hospital to another nor do 
they provide specific authority for the travel of members as non- 
medical attendants to dependents engaged in such travel. On the 
contrary, the travel of dependents is limited to travel incident to a 
permanent change of station of the member. Inasmuch as the travel 
performed by the members does not appear to have been travel on 
“public business” and appears to be primarily for the convenience and 
benefit of the member and his dependent, the travel is such as con- 
templated by paragraph 6454 of the Joint Travel Regulations, for 
which reimbursement may not be made by the Government. Hence, 
even though the travel of Captain Dalmas and Colonel Lindley was 
pursuant to orders, those orders must be considered as of a permissive 
nature such as are contemplated by paragraph 6453 of the Joint 
Travel Regulations. Therefore, travel performed pursuant to such 
orders does not entitle the member to reimbursement of his travel 
expenses. 

It is indicated by your letter of December 22, 1958, that paragraphs 
7, 16d, and 18, USAREUR Circular 40-350, October 23, 1957, require 
that dependent children under 12 years of age be accompanied by a 
parent, or other responsible person designated by the parent. How- 
ever, this requirement, without other authority of law for reimburse- 
ment of travel expenses, may not be considered authority for such 
a payment. 

Accordingly, payment of the vouchers presented is not authorized 
and the vouchers will be retained. The additional questions pre- 
sented by your letter of December 22, 1958, do not require further 
answer in view of the foregoing. 


[ B-130694 J 


Military Personnel—Pay—Periods of Re-hospitalization— 
National Guard 


The right of members of the National Guard to pay and allowances for periods 
of hospitalization for disabilities or injuries incurred in line of duty, pursuant to 
82 U.S.C. 318, is not limited to initial hospitalization periods but includes any 
periods of re-hospitalization necessary for treatment of in-line-of-duty injuries, 
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and an administrative determination at the end of an initial period of hospi- 
talization that the member is able to perform military duties while terminating 
the right to pay and allowances at that time will not bar pay and allowances 
for any subsequent periods of re-hospitalization necessary for treatment of the 
injuries and, while the benefits for hospitalization do not have to be restricted 
to a total of 6 months, administrative action should be taken with reasonable 
promptness to make final disposition of the cases to prevent the accrual of 
pay and allowances for an indefinite number of periods of hospitalization. 


To the Secretary of Defense, January 6, 1960: 


Reference is made to letter of August 19, 1959, from the Deputy As- 
sistant Secretary of Defense (Comptroller) requesting a decision on 
questions set forth in Committee Action No. 247 of the Department 
of Defense Military Pay and Allowance Committee relating to the 
right of members of the National Guard and members of the reserve 
components of the Army and Air Force other than the National 
Guard to pay and allowances while hospitalized for treatment of line 
of duty diseases or injuries. 

Committee Action No. 247 sets forth the following questions: 

1. Are members of the National Gaurd who are injured or contract a disease 
in line of duty while performing either active duty training or inactive duty train- 


ing and are hospitalized, returned to duty, and re-hospitalized for further treat- 


ment of the original injury or disease, entitled to pay during the second 
period of hospitalization? 
2. If the answer to question one is in the affirmative, are pay and allowances 


for the period of hospitalization and re-hospitalization limited to a total of 
six months? 


3. Would the answer be the same for members of the Reserve components 
of the Army and Air Force, other than the National Guard? 


An example of the Committee’s problem is set forth as follows: 


A member of the National Guard incurred an injury in line of duty on 
17 March 1957 while performing inactive duty training. He was hospitalized 
from that date until his release from the hospital on 18 October 1957. He 
participated in training with his organization until 5 February 1958, at which 
time he was re-hospitalized, with National Guard approval, for further treat: 
ment, (removal of form body clover leaf nail) required by reason of the 
line of duty injury. He was released from hospitalization on 23 February 1958 


Title 32 U.S.C. 318 provides that a member of the National 
Guard is entitled to the hospital benefits, pay and allowances, pen- 
sions, and other compensation provided for members of the Regular 
Army or Regular Air Force of corresponding grade and length 
of service, whenever performing active or inactive duty training under 
sections 502, 503, 504, or 505 of that title (1) for a period of more than 
30 days, and is disabled in line of duty from disease while so employed, 
or (2) for any period of time, and is disabled in line of duty from 
injury while so employed. A right to pay and allowances under 
those provisions is based on the incurrence in line of duty of a 
physical disability to perform military duty. A reference to the 
legislative history of the act of June 20, 1949, 63 Stat. 202, 32 
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U.S.C. 160a, from which section 318 was derived (see page 4, Sen- 
ate Report No. 95, 81st Congress, regarding the bill enacted into 
law as the act of June 20, 1949) indicates that the Congress intended 
that that right should continue until the disabled members’ “hos- 
pitalization is completed and their case finally settled,” and that 
when injured while serving either with or without pay they should 
be paid while in the hospital in exactly the same manner as is a 
hospitalized member of the Regular service. 

In view of the manifest intent that the right to pay under section 
318 should continue through any period or periods of hospitalization 
found necessary in the treatment of the disability, limited only to that 
which would accrue to the Regular member, it is considered that 
such right applies not only to the periods of initial hospitalization 
but also extends through any period of re-hospitalization found 
necessary in the treatment of the line of duty injury. See 29 Comp. 
Gen. 535 and 30 Comp. Gen. 185. The conclusion in 36 Comp. Gen. 
692 and 37 Comp. Gen. 558 that an administrative determination, 
upon termination of hospitalization of a member of the National 
Guard for an injury incurred in line of duty, of his ability to per- 
form his military duty would constitute a final decision in his case 
so as to terminate his right to pay and allowances under section 
318 was concerned only with payment of pay and allowances sub- 
sequent to a release from hospitalization. There was no intention 
in those decisions to infer that a right to pay and allowances as 
provided in section 318 would not accrue incident to any hospitali- 
zation found necessary in the treatment of the line of duty injury, 
whether during the period of initial hospitalization or upon re- 
hospitalization, the disability status contemplated by that section 
clearly existing during any hospitalization period. There would 
appear to exist no basis to restrict such benefits to a period totaling 
6 months. 

Accordingly, the first and third questions presented are answered 
in the affirmative and the second question in the negative. It should 
be observed, however, that the Congress did not contemplate that 
the law should be construed to cover an indefinite number of periods 
of hospitalization or re-hospitalization for pay purposes, but rather 
that appropriate administrative action should be taken with reason- 
able promptness to make a final disposition of the member’s case. 
See the Senate Report cited above and 33 Comp. Gen. 339 at 346. 
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Transportation—Rates—Value—Released v. Unreleased— 
Commodity v. Classification Ratings 


In the computation of freight charges on a shipment of internal combustion en- 
gines transported by motor carrier under a Government bill of lading which 
indicates that the engines were tendered at the maximum value applicable to 
the lowest published rate, the higher commodity rate in a tariff which specifies 
that the released valuation provisions in the classification tariff are not for 
application does not supersede a released value classification rating, the released 
and unreleased classification ratings being separate and distinct items for 
transportation purposes, and a commodity not subject to a released value may 
only supersede an unreleased classification rating; therefore, additional charges 
on such higher commodity rating are not for allowance for a shipment tendered 
at a released value. 


To the Red Ball Motor Freight, Inc., January 7, 1960: 


Further reference is made to your letter of June 24, 1959, request- 
ing a review of our settlement (TK-670864) dated June 16, 1959, 
disallowing your supplemental bill No. 25520 for $46.05 additional 
freight charges allegedly due for the transportation of internal com- 
bustion engines weighing 7,940 pounds from Montgomery, Alabama, 
to Dallas, Texas, under Government bill of lading No. AF-8952660, 
in November 1958. 

The shipment is described on the bill of lading as “2 CANS EN- 
GINE, INTERNAL COMBUSTION, NOIBN JET PROPULSION 
TYPE ENG, FOR ACFT,” and is indicated on the face of the bill 
of lading as having been released at the maximum value for which 
the lowest rate is applicable. 

For this service you billed and were paid $263.61 on voucher No. 
255576 in the January 1959 accounts of Lieutenant Colonel George 
M. Seckinger, based on a class 85 rate of $3.32 per 100 pounds named 
in Southern Motor Carriers Rate Conference Tariff No. 505-A, 
MF-I.C.C. No. 843. Item 61243 of National Motor Freight Classi- 
fication No. A-4 provides a class 85 less-than-truckload rating on 
internal combustion engines, NOI, when released to a value not ex- 
ceeding $2.50 per pound. In your supplemental bill you computed 
the charges on the basis of a rate of $3.90 per 100 pounds named in 
item 61243 of Southern Motor Carriers Rate Conference Tariff No. 
515-C, MF-I.C.C. No. 960, containing joint and local commodity 
column rates. This item names a column 100 commodity less-than- 
truckload rating on radial cylinder or jet propulsion type internal 
combustion engines. Note D under item 61243 provides that the 
released valuation provisions as shown in the National Motor Freight 
Classification will not apply on articles named in the item. It is 
your contention that the column 100 commodity rating supersedes 
the released value column 85 rating named in the classification, 
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Item 61247 of National Motor Freight Classification No. A-4 names 
a class 150 rating on less-than-truckload shipments of internal com- 
bustion engines, NOI, when the value of the property is not declared 
or released. The ratings named in item 61243 of Tariff No. 515-C 
also apply only when the value of the property is not declared or 
released. Thus, the commodity rating has the effect of superseding 
only the classification rating basis to the extent that it concerns radial 
cylinder or jet propulsion type internal combustion engines tendered 
to the carriers without a declaration of value. In other words, the 
released value classification rating basis is required to be applied in 
the present instance, and the engines were tendered to the origin carrier 
with the understanding that a released value rating would be applied. 

The case of Upjohn Company v. Pennsylvania Railroad Company, 
806 I.C.C. 325, involved a somewhat similar situation. In that case 
the carrier argued that the released value notation on the bill of 
lading was meaningless, and that such rates have limited applicability, 
and may not be used on any article where there is in effect a commodity 
rate on the same article. However, the Commission found that the 
released and unreleased classification ratings should be considered 
from a transportation standpoint as separate and distinct items, and 
that the commodity rate, not subject to a released value provision, 
superseded only the classification rating which also was not subject 
to a released value provision. See also, American Home Foods, Inc. 
v. Delaware, Lackawanna & Western R. Co., 303 I.C.C. 655, and Dow 
Chemical Co. v. Chesapeake & Ohio Ry. Co., 306 I.C.C. 403. 

It is noted that the Assistant Director, Bureau of Traffic, Inter- 
state Commerce Commission, also considered the significance of the 
identical tariff provision (item 61243, Tariff No. 515-C) involved in 
the present instance in a letter dated December 16, 1959, under file 
500-536392, addressed to the M.R. & R. Trucking Company of Crest- 
view, Florida. It was stated in that letter: 

As aforestated, in the American Home Foods case and in the Upjohn case 
it was held that while from a commercial standpoint there was no difference in 
the commodities whether their value was released or not released, it was equally 
apparent that there was a distinct difference from a transportation stand- 
point by reason of the shipper’s declaration as to value. We therefore are still 
of the view that unreleased Item 61243 in SMCRC 515-C does not displace the 


released provisions ip the classification and we do not see that Note D therein 
makes any material contribution in this instance. 


In view of the foregoing Commission rulings on the subject, we 
would not be warranted in allowing additional charges based on the 
application of item 61243 of Tariff No. 515-C in the present instance. 
Our settlement of June 16, 1959, was consistent with the precedents 
in this matter and it is accordingly sustained. 
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Contracts—Awards—Erroneous—Tax Inclusion or Exclu- 
sion—Government Liability—Labor Surplus Area Award 

A net bid which did not contain any reference to the inclusion of an amount 
representing the Federal Manufacturers Excise Tax because the bidder learned 
that the tax was inapplicable but which, along with three other bids which 
specified separate amounts for the tax, was erroneously evaluated on the basis 
that the tax was applicable is a bid which conformed to the invitation, and 
its acceptance in good faith brought into existence a valid obligation binding 
on the parties, even though subsequent to award the procurement agency learned 
that the tax was inapplicable so that the award was made to other than the 
low bidder; but since the Government would be liable for the contractor’s 


expenses in preparation for production, cancellation would not be in the best 
interest of the Government. 


An award for the unreserved portion of a set-aside procurement for labor surplus 
area concerns and small business concerns, which was made to other than the 
low bidder as the result of a mistake in evaluation, on the basis that a Federal 
Manufacturers Excise Tax was applicable to the procurement, does not require 
that the set-aside portion be awarded to the contractor who erroneously re- 
ceived the non-set-aside award and at a price higher than that bid by the con- 
cern entitled to the award. : 


To the Secretary of the Army, January 8, 1960: 

Reference is made to a letter dated December 28, 1959, with enclo- 
sures, from Lieutenant Colonel Carl P. Blakely, Acting Chief, Con- 
tracts Branch, Procurement Division, Office of the Deputy Chief 
of Staff for Logistics, requesting our decision respecting the award 
of a contract to the John Johnson Company under Invitation for 
Bids No. QM(CTM)-36-243-60-18, dated July 14, 1959, involving 
the procurement of 3,000 paulins. 

The record shows that by the cited invitation the Military Clothing 
and Textile Supply Agency requested bids to be opened on August 14, 
1959, for furnishing 3,000 paulins, with an additional 3,000 set aside 
for possible placement with concerns located in labor surplus areas. 
Under the terms of paragraph 46 of the General Provisions of the in- 
vitation, bidders were required to include all applicable Federal, State, 
and local taxes, except those from which the supplies were exempt. 
Six bids were received in response to the invitation; however, our 
decision concerns only the following two bids: 


Desti- 


Firm nation Price Discount 
Camel Manufacturing Com- a $55. 52 % of 1%. 
pany, Knoxville, Tennes- b 55, 72 {Plus $4.38 Federal % of 1%. 
see @ 55. 07 Excise Tax, if ap- 1% of 1% 
d 56.97 | Plicable % of 1%. 

John Johnson Company, De- a-d 58.68  -......--.--.-..-. Net. 


troit, Michigan 


The Camel Manufacturing Company thus specifically provided 
in its bid for an amount of $4.38 per unit to cover the Federal 
Manufacturers Excise Tax, if applicable, and it is reported that 
two other bidders did likewise. Since, at the time of the bid opening, 
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this tax was considered by the contracting officer to be applicable to 
this procurement, it was concluded that the bids submitted by the 
“remaining three concerns,” including the John Johnson Company, 
included in their bid prices an appropriate amount to cover the 
tax. In the evaluation of the bids, the sum of $4.38 was added to 
each destination price submitted by the Camel Manufacturing Com- 
pany, thus resulting in the Johnson Company’s bid of $58.68 per 
unit being the lowest bid received on the unrestricted portion of the 
procurement. 

It is reported that subsequent to the evaluation of the bids, the 
contracting officer determined that the Johnson Company was not 
a responsible bidder due to poor past performance. However, 
following issuance of a Certificate of Competency by the Small 
Business Administration, the unrestricted portion of the procurement 
was awarded to the John Johnson Company as the lowest bidder at 
its bid price of $58.68 per unit under date of November 18, 1959. 
Under date of October 30, 1959, it was administratively concluded 
that the Federal Manufacturers Excise Tax was not applicable to 
paulins manufactured from Government-furnished material, this con- 
clusion being based on the fact that the Federal Retailers Excise 
Tax had been ruled inapplicable in a procurement of duffle bags 
involving Government-furnished property. The contracting officer 
thereupon advised the Johnson Company that the tax was considered 
to be inapplicable to the procurement and information was requested 
as to the amount of the tax included in the contract price in order 
that the contract price could be modified accordingly. The Johnson 
Company replied to the effect that the Internal Revenue Service had 
ruled that the Federal Manufacturers Excise Tax was not applicable 
to the supplies purchased under the invitation involved herein and 
that no amount to cover such tax was included in its bid price. 

The Office of the General Counsel, Office of the Quartermaster 
General, takes the position that the award to the Johnson Company 
should be canceled for the reason that the award was made to other 
than the lowest responsible bidder. That office recommended that 
it be given clearance to (1) cancel the award to the John Johnson 
Company, (2) to award the unrestricted portion of the procurement 
to the Camel Manufacturing Company, and (3) to negotiate the set- 
aside portion with the Johnson Company. 

It appears that the Johnson Company obtained a ruling from the 
Internal Revenue Service to the effect that the Federal Manufacturers 
Excise Tax was not applicable to this procurement and submitted its 
bid accordingly. In other words, it was entirely proper, under the 
circumstances, for the Johnson Company to submit a net bid without 
any reference to taxes—none being applicable. However, since the 
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bid of the Johnson Company contained no qualification or exclusion 
of the tax, if applicable, a contract was awarded to that concern 
as the lowest responsible bidder on the basis of the contracting 
officer’s understanding that the tax was applicable. 

Since the bid of the Johnson Company conformed to the invitation 
and was otherwise proper in all respects, it seems likely that a court 
would hold that its acceptance in good faith brought into existence a 
valid obligation binding on the parties. Also, there are certain other 
aspects of this matter which require consideration. It is reported 
that while the Johnson Company has not started production, it has 
incurred costs in the estimated amount of $14,500 in preparing for 
production. It is reasonable to assume that if the pending contract 
were canceled the Government would be faced with a claim for at 
least reimbursement of the contractor’s out-of-pocket expenditures. 
Upon consideration of all the facts and circumstances in this case, we 
believe that it would be in the best interest of the Government to 
allow the contract with the Johnson Company to stand. 

There remains for consideration the question as to the action to 
be taken with respect to the set-aside portion of the procurement. The 
Office of the General Counsel has pointed out that the invitation in 
this case provided that the set-aside portion would be negotiated first 
with labor surplus area concerns, which are also smal] business con- 
cerns; secondly, with other labor surplus area concerns; and then with 
smal] business concerns not in labor surplus areas; also, that Section 
1-804 of the Armed Services Procurement Regulation provides that the 
set-aside price shall be the highest unit price awarded on the non-set- 
aside portion. It is reported that the Johnson Company would not 
be interested in the set-aside portion at any price less than the unit 
price of $58.68 which it submitted on the unrestricted portion. 

It is our view that because of the special circumstances in this 
case, a contract for the set-aside portion should not be required to 
be awarded at the Johnson price. This view is based upon the fact 
that the award at the unit price of $58.68 was made as the result of 
a mistake by the contracting officer. It will be seen that if the 
requirements of the cited regulation be literally followed with respect 
to the set-aside portion and an award made at the price fixed by the 
award to the Johnson Company, the Government stands to take a loss 
of approximately $8,800—the difference between the unit price of the 
Johnson Company and the tax exclusive prices quoted by the Camel 
Manufacturing Company. We believe there is a reasonable basis 
for holding that the “highest unit price” should represent a unit 
price arrived at in the regular course of contracting rather than a 
unit price arrived at through error, as in this case, and should in 
no event be construed to require an award at a price higher than 
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that bid by the party entitled to the award. Certainly, the award of 
a contract for the set-aside portion on the basis of the Johnson 
Company price would not be in the best interests of the Government ; 
and it is, of course, not obligatory that any award be made of the 
set-aside. 


[ B-138900 J 


Military Personnel—Subsistence—Per Diem—Temporary 
Duty—Orders From Home to Temporary Duty Station— 
Califano Case 


Per diem payments which were made to members of the uniformed services 
who were ordered to active duty from home and assigned to a station for tempo- 
rary duty under orders which contemplated further assignment on the basis of 
decisions in effect prior to June 19, 1959—the date of 38 Comp. Gen. 849 in 
which the holding in Califano v. United States, C. Cls. No. 86-58, was accepted 
as precedent for considering that such members were not in a travel status— 
will not be questioned if made administratively before October 1, 1959, but this 
extension of time from July 1, 1959, to October 1, 1959, in the application of 
the decision may not be construed as authorizing per diem after September 30, 
1959, for temporary duty performed prior to that date. 38 Comp. Gen. 849, 
modified. 


To the Secretary of the Air Force, January 11, 1960: 


Reference is made to letter of September 28, 1959, from the Assist- 
ant Secretary of the Air Foree, PDTATAC Control No. 59-40, 
requesting that the application of our decision of June 19, 1959, 38 
Comp. Gen. 849, to the Secretary of Defense, be deferred until 
October 1, 1959. 

In the decision of June 19, 1959, it was pointed out that in the 
ease of Califano v. United States, C. Cls. No. 86-58, decided March 4, 
1959, the Court of Claims held that a travel status cannot exist for 
a member of the uniformed services in the absence of a designated 
post of duty away from which travel is being performed, and that 
orders directing the member in that case to proceed from his home to 
a station for four months’ indoctrination, and further assignment to 
duty, did not place him in a travel status at that station, since it was 
the only post of duty he had at that time. We stated in the decision 
of June 19, 1959, that from the date of that decision we would follow 
the ruling in the Califano case in any case where a member is ordered 
to active duty from his home and is assigned to a station for temporary 
duty, under orders which contemplate a further assignment to duty 
upon completion of the temporary duty, and that such station would 
be regarded as the member’s designated post of duty. We stated 
further in that decision that “while in the consideration of claims 
submitted here for settlement, we will follow the ruling in the Califano 
case beginning with the date of this decision, per diem payments made 
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administratively before July 1, 1959, on the basis of our prior decisions 
will not be questioned, if otherwise proper.” 
The letter of the Assistant Secretary is in part as follows: 


Since 1 July 1955, the Department of Air Force has had in effect a personnel 
assignment policy under which officer and enlisted members are ordered from 
their homes to temporary duty pending further orders (TDYPFO) to attend 
a course of instruction. Under these circumstances, members were considered 
to be in a temporary duty status and entitled to receive per diem allowances for 
the entire period of their temporary duty. 

In the Department of the Air Force approximately 1,500 members are directly 
affected by decision B-138900. The members involved were called from home 
and directed to attend a course of instruction in a TDYPFO status and the 
personnel assignments were accomplished prior to the date and dissemination 
of the above decision. All of the members affected have completed or will 
complete their courses during the months of July, August, and September 1959. 
However, payments of per diem to these members were discontinued upon re- 
ceipt of the decision by accounting and finance officers; although prior to 
receipt of the decision, all members were paid per diem after 1 July 1959. 

These payments were made and accepted in good faith and at the time of 
payment were consistent with prior decisions of your office and established 
Air Force policy. For this reason, the personnel affected will consider them- 
selves “victims of circumstances” in that they will be deprived of an entitle 
ment which the Department of Air Force fully intended them to have and 
which they believe is rightfully due them. 

In view of the above, it is requested that the application of the decision 
B-138900, dated 19 June 1959 be deferred until 1 October 1959. 


In view of the circumstances as described in the letter of the 
Assistant Secretary, the concluding paragraph of the decision of 
June 19, 1959, is changed to provide that per diem payments made 
administratively before October 1, 1959, on the basis of our prior 
decisions, will not be questioned, if otherwise proper. Such change 
in the decision, however, is not to be construed as authorizing the 
payment of per diem administratively after September 30, 1959, 
covering periods of temporary duty performed prior to that date. 

Our decision of June 19, 1959, 38 Comp. Gen. 849, as herein modified, 
is affirmed. 

There are enclosed copies of our letters of today to the Secretary 
of the Navy and the Secretary of the Army concerning the matter 
here involved. 


[ B-138900 J 


Military Personnel—Subsistence—Per Diem—Temporary 
Duty—Orders From Home to Temporary Duty Station— 
Califano Case 


The holding in Califano vy. United States, C. Cls. No. 86-58, decided March 4, 
1959, that a travel status cannot exist for a member of the uniformed services 
in the absence of a designated post of duty away from which travel is per- 
formed, is not limited to cases involving newly inducted or enlisted members, 
but is for application in any case where a member is ordered from his 
home and is assigned to a station for temporary duty under orders which 
contemplate a further assignment to duty upon completion of the temporary 
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duty, and the orders do not designate a specific permanent cuty station to which 
the member is to travel to and report for duty upon completion of temporary 
duty. 


Army officers who were in a temporary duty st&tus pending further orders status 
from home on or after June 19, 1959—date of Comptroller General's decision 
88 Comp. Gen. 849, in which the holding in Califano v. United States (C. Cls. 
No. 86-58) was accepted as precedent—and who received amendatory orders 
to designate a first permanent station so as to place the member in a travel 
status away from a designated post of duty may be paid per diem for such 


temporary duty from the date of receipt by the member of the amendatory 
orders. 38 Comp. Gen. 849, modified. 


To the Secretary of the Army, January 11, 1960: 
In letter of October 2, 1959, from the Assistant Secretary of the 


Army (Manpower, Personnel and Reserve Forces), it is requested 
that our decision of June 19, 1959, 38 Comp. Gen. 849, to the 
Secretary of Defense, be reconsidered and modified in view of the 


circumstances there presented. 


In the decision of June 19, 1959, it was pointed out that in the 
case of Califano v. United States, C. Cls. No. 86-58, decided March 
4, 1959, the Court of Claims held that a travel status cannot exist 
for a member of the uniformed services in the absence of a desig- 


nated post of duty away from which travel is being performed, 
and that orders directing the member in that case to proceed from 


his home to a station for four months’ indoctrination and further 
assignment to duty did not place him in a travel status at that 
station, since it was the only post of duty he had at that time. 


We stated in the decision of June 19, 1959, that from the date of 


that decision we would follow the ruling in the Califano case in any 
case where a member is ordered to active duty from his home and is 
assigned to a station for temporary duty, under orders which con- 
template a further assignment to duty upon completion of the tem- 


porary duty, and that such station would be regarded as the member's 
designated post of duty. We stated further, however, that the 


decision was not to be construed as prohibiting the payment of per 
diem, in otherwise proper cases, where a member is ordered to 
active duty from his home, assigned to temporary duty, and the 
orders designate a specific duty station to which he is to travel 


to and report for duty upon completion of the temporary duty. 
The letter of the Assistant Secretary is in part as follows: 


Upon being notified of this decision, prompt action was taken by the 
Department of the Army to terminate per diem payments to all members 
who had been called to active duty from their homes under orders which 
assigned them to stations in a temporary duty pending further orders (TDPFO) 
status. At the same time, since it was and is the policy of the Department 
of the Army that per diem should be paid in these instances, instructions 
were issued directing order-issuing authorities to amend all orders of this 
type—whether or not they had become effective—to name a permanent 
station. These amendments could not be accomplished as expeditiously as 
desired for a number of reasons, including: the delayed receipt of this decision ; 
determination of a reasonably firm permanent station; and the administrative 
necessity that the majority of these amendments be issued by field headquarters. 
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As a result of this decision, many extremely undesirable situations have arisen 
in which Army members are being treated unequally while in a temporary 
duty status at the same station and attending the same course of instruction 
due to what appears to the personnel affected to be a mere technicality, and one 
which could not be corrected due to the suddenness of this decision. 

The opinion rendered by the Court of Claims in the case referred to has 


been thoroughly studied, and there is no indication that its holding is to be 
followed in any cases other than those involving newly inducted or enlisted 
members, as was the status of the plaintiffs in that case. As a matter of 
fact, the Court held that even though the provisions of paragraph 4201, item 12, 
Joint Travel Regulations, were not published or made effective until after the 
plaintiffs had completed-their courses of instruction at the schools concerned, 
such change merely clarified what was intended by the regulations in effect 
at the time they performed this duty. This would indicate that the view of 
the Court was that per diem was to be denied in these cases only for newly 
inducted or enlisted members and not to newly appointed officers or enlisted 
members with prior service. In this connection, reference is made to the fact 


that even now the provisions of paragraph 4201, item 12, Joint Travel Regu- 
lations, deny per diem only to newly inducted or enlisted members. 


Following this decision, the Department of the Army abolished TDPFO as- 


signments for officer personnel in all circumstances, Consequently, only those 


in this situation on and after 19 June 1959 were or will be affected by this 
decision. In view of this, it is considered only reasonable end it is urgently 
suggested that you authorize per diem to be restored or established in all in- 
stances where Army members—other than newly inducted or enlisted members— 
were in a TDPFO status from home on or after 19 June 1959, provided such 


payments are otherwise proper. If not, it is respectfully requested that this 
entitlement be restored or established in all instances where the orders were 


amended to name a first permanent station or or after the date of this decision 


and prior to completion of the TDPFO assignment from (1) the date such pay- 
ments were required to be terminated or the date they otherwise would have 
begun to accrue; (2) the date of issuance of the modifying orders; or (3) the 
date of receipt of the modifying orders. 


Section 303(a) of the Career Compensation Act of 1949, 63 Stat. 
813, as amended, 87 U.S.C, 253, provides that under regulations pre- 


scribed by the Secretaries concerned, members of the uniformed serv- 
ices shall be entitled to receive travel and transportation allowances 
for travel performed under competent orders upon a change of per- 
manent station, or otherwise, or when away from their designated 


posts of duty. Paragraph 3050-1 of the Joint Travel Regulations 
provides that members are entitled to travel and transportation al- 
lowances only while actually in a travel status, and that they shall 
be deemed to be in a travel status while performing travel “away from 
their permanent duty station” upon public business. The Court of 
Claims in a judicial interpretation of that provision in the Califano 
case held that a travel status cannot exist for a member of the uni- 
formed services in the absence of a designated post of duty away 
from which travel is performed. 

Upon consideration of that decision and since paragraph 3050-1 
of the Joint Travel Regulations applies to all members of the uni- 
formed services, we advised the Secretary of Defense by letter of 
June 19, 1959, B-138900, that from the date of the decision we would 
follow the ruling of the Califano case “in any case” where a member 
is ordered from his home and is assigned to a station for temporary 
duty, under orders which contemplate a further assignment to duty 
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upon completion of the temporary duty. Contrary to the admin- 
istrative view as expressed in the letter of the Assistant Secretary, 
the ruling in the Califano case does not appear to be limited to cases 
involving newly inducted or enlisted members. The ruling applies 
“in any case” where a member is ordered from his home and is as- 
signed to a station for temporary duty under orders which contem- 
plate a further assignment to duty upon completion of the temporary 
duty, and the orders do not designate a specific permanent duty 
station to which the member is to travel to and report for duty upon 
completion of the temporary duty. 

The letter of the Assistant Secretary states that following the 
decision of June 19, 1959, the Department of the Army abolished 
temporary duty pending further orders assignments for officers in 
all circumstance; that only those officers in this situation on and 
after June 19, 1959, are affected by the decision; that instructions 
were issued directing order issuing authorities to amend all orders 
of this type so as to designate a permanent station to which the 
officer was to report upon completion of temporary duty. On such 
basis, it is suggested that, in otherwise proper cases, per diem be 
authorized in all cases where Army officers were in a temporary duty 
pending further orders status from home on or after June 19, 1959. 
As an alternative, it is requested that entitlement to per diem be 
restored or established in all instances where the orders were amended 
to name a first permanent station on or after the date of the decision 
and prior to the completion of the temporary duty pending further 
orders assignment from (1) the date such payments were required 
to be terminated or the date they otherwise would have begun to 
accrue; (2) from the date of issuance of the modifying orders; or 
(3) from the date of receipt of the modifying orders. In this 
connection, it would appear that in cases where the orders of the type 
here involved were amended to designate a first permanent station 
on or after June 19, 1959, and prior to the completion of the tem- 
porary duty directed in the initial orders, such amendatory orders 
would place the member in a travel status away from his designated 
post of duty only from the date of receipt by him of the amendatory 
orders. Thus, in such cases we would not be required to object to 
otherwise proper per diem payments made administratively covering 
periods of temporary duty from the date of receipt by the members 
of the amendatory orders. 

Our decision of June 19, 1959, 38 Comp. Gen. 849, as herein 
modified, is affirmed. 

There are enclosed for your information copies of our letters of 
today to the Secretary of the Air Force and the Secretary of the 
Navy concerning the matter here involved. 
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Military Personnel—Subsistence—Per Diem—Training or 
School Assignment—Califano Case 


A member of the uniformed services who is ordered to active duty from his 
home, assigned to a station for temporary duty upon completion of which he 
is to report to another location for temporary duty and further assignment may 
not have the place at which the second or subsequent periods of temporary 
duty are performed considered as other than the member's only post of duty 
to place the member in a travel status for per diem purposes. 388 Comp. Gen. 
849, clarified. 


To the Secretary of the Navy, January 11, 1960: 

Reference is made to letter of September 29, 1959, from the Assist- 
ant Secretary of the Navy (Personnel and Reserve Forces) con- 
cerning our decision of June 19, 1959, 38 Comp. Gen. 849, to the 
Secretary of Defense, concerning the ruling of the court in the case 
of Califano v. United States, C. Cls. No. 86-58. 

In the decision of June 19, 1959, it was pointed out that in the 
case of Califano v. United States, C. Cls. No. 86-58, decided March 4, 
1959, the Court of Claims held that a travel status cannot exist for 
a member of the uniformed services in the absence of a designated 
post of duty away from which travel is being performed, and that 
orders directing the member in that case to proceed from his home to 
a station for 4 months’ indoctrination and further assignment to duty 
did not place him in a travel status at that station, since it was the only 
post of duty he had at that time. We stated in the decision of June 
19, 1959, that from the date of that decision we would follow the 
ruling in the Califano case where a member is ordered to active duty 
from his home and is assigned to a station for temporary duty, under 
orders which contemplate a further assignment to duty upon com- 
pletion of the temporary duty, and that such station would be re- 
garded as the member’s designated post of duty. We stated further, 
however, that the decision was not to be construed as prohibiting the 
payment of per diem, in otherwise proper cases, where a member is 
ordered to active duty from his home, assigned to temporary duty, 
and the orders designate a specific duty station to which he is to 
travel to and report for duty upon completion of the temporary duty. 

The letter of the Assistant Secretary is in part as follows: 

Administrative considerations frequently require that members ordered from 
their homes will perform more than one period of temporary duty prior to their 
reaching an ultimate permanent duty station. Questions have arisen in these 
cases concerning the existence of per diem allowance entitlement during the 
second (and subsequent) periods of such temporary duty. The following cases 
are given as typical examples of these situations. While only one additional 


temporary duty station is proposed in the examples, it should be noted that on 
occasion there may be several such assignments prior to a member receiving 


orders which designate a permanent duty station. 


551978 O- 61 - 35 
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Case 1: A member is ordered from home to temporary duty under orders 
which direct that on completion thereof he will proceed to another location 
for further temporary duty and further assignment. 

Case 2: A member is ordered from home to temporary duty under orders 
which indicate only that on completion he will be further assigned. Prior 
to completion of this temporary duty he receives further orders which 
direct him to another location for additional temporary duty and further 
assignment. 

Case 3: A member is ordered from home to Officer Candidate School 
for temporary active duty for a period of indoctrination and on completion 
to further active duty (the usual wording of such orders). On completion 
of the Officer Candidate course, he receives new orders to another location 
for temporary duty and further assignment. 

Case 4: A newly enlisted member, on completion of basic training, re- 
ceives orders to temporary duty and further assignment. (The temporary 
duty involved is not of a nature for which per diem allowance payments 
are prohibited by Joint Travel Regulations, paragraph 4201, item 12.) 

In the above cases, it appears reasonable to conclude that once the member 
departs from the location of his first temporary duty or indoctrination, he 
enters a travel status, since he then has been required to perform travel away 
from a designated post of duty, and is therefore entitled to payment of other- 
wise proper per diem allowances. In addition, it appears that Case 1 might 
be considered to fall within the area of your cited decision in which you state 
that payment of per diem allowances in connection with temporary duty at 
his initial designated post of duty was not prohibited in the case of a member 
ordered from home to temporary duty under orders “which designate a specific 
duty station to which he is to travel and report for duty on completion of 
the temporary duty.” While in the circumstances contemplated in Case 1, 
no ultimate permanent duty station is named, an additional duty station to 
which the member must travel and report is indicated in the orders. 

Your decision is therefore requested concerning whether per diem allowances 
may be paid to members in the circumstances outlined in Cases 1 through 4, 
while at temporary duty stations subsequent to the one to which they were 
ordered from their homes and, in addition, whether in the circumstances 
applicable to Case 1, per diem entitlement can also be considered to exist during 
the initial period of temporary duty. 


Section 303(a) of the Career Compensation Act of 1949, 63 Stat. 
813, as amended, 37 U.S.C. 253, provides that under regulations pre- 
scribed by the Secretaries concerned, members of the uniformed 
services shall be entitled to receive travel and transportation allow- 
ances for travel performed under competent orders upon a change 
of permanent station, or otherwise, or when away from their desig- 
nated post of duty. Paragraph 3050-1 of the Joint Travel Regula- 
tions provides that members are entitled to travel and transportation 
allowances only while actually in a travel status, and that they shall 
be deemed to be in a travel status while performing travel “away 
from their permanent duty station” upon public business. Para- 
graph 3003-2 of the same regulations defines the term “temporary 
duty” as meaning duty at a location other than permanent station 
to which a member of the uniformed services is ordered to temporary 
duty under orders which provide for further assignment to a new 
permanent station or for return to the old permanent station. Para- 
graph 1150-10b states that where a member is transferred or assigned 
under permanent change of station orders to a schoo] or installation 
as a student to pursue a course of instruction the duration of which 


a: hr oot ae we 
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is 20 weeks or more, such school or installation is defined to be a 
permanent station. 

A member who is ordered to active duty from his home, assigned 
to a station for temporary duty upon completion of which he is 
to report to another location for temporary duty and further assign- 
ment, may not be considered for the periods of such temporary 
duty as being away from his designated post of duty within the 
meaning of the applicable provisions of the statute and regulations 
so as to be entitled to per diem. In such circumstances, and irre- 
spective of any earlier temporary duty performed at another place, 
the place at which he is currently performing temporary duty con- 
stitutes his only designated post of duty and, hence, while so serving 
he would not be traveling away from a permanent station. On this 
basis, the answers to the questions presented are as follows: 

In Case (1) the member would not be entitled to per diem during 
the initial period of temporary duty, or during the subsequent period, 
since the orders do not designate a specific permanent duty station to 
which he is to report upon completion of the periods of temporary 
duty. 

In Case (2) the answer is the same as the answer in Case (1). 

In Case (3) it would appear that the initial orders, presumably 
to a course of instruction of 20 weeks or more, if written as there 
indicated, would constitute the Officer Candidate School the member’s 
permanent duty station and, hence, he would not be precluded from 
receiving per diem for any period of temporary duty away from the 
school performed under temporary duty orders which fall within 
paragraph 3003-2 of the Joint Travel Regulations. 

In Case (4) the member would not be entitled to per diem. 

Your questions are answered accordingly. 

Our decision of June 19, 1959, 38 Comp. Gen. 849, as herein 
clarified, is affirmed. 

There are enclosed for your information copies of our letters of 
today to the Secretary of the Air Force and the Secretary of the 
Army concerning the matter here involved. 


[ B-140981 J 


Appropriations and Miscellaneous—Foreign Currencies Re- 
ceived in Repayment of Trade and Economic Loans—Avail- 
ability 

The use of foreign currencies received in repayment of loans made under sec- 
tion 104(g) of the Agricultural Trade Development and Assistance Act of 1954, 
7 U.S.C. 1704(g), for construction or acquisition of family housing abroad, or 


for any purposes other than the specific purposes in sections 104 (a) and (h) 
of the act and except subject to section 1415 of the Supplemental Appropriation 
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Act, 1953, 31 U.S.C. 724, is too doubtful to warrant or to justify such use in the 
absence of specific authority or of a clear indication of congressional intent, and 
the matter should be presented to the Congress. 


To the Secretary of Defense, January 11, 1960: 


A letter dated October 12, 1959, from the General Counsel of the 
Department of Defense, requests a decision as to whether foreign cur- 
rencies paid to the United States by friendly nations in repayment of 
loans made under section 104(g) of the Agricultural Trade Develop- 
ment and Assistance Act of 1954 (hereinafter referred to as Public 
Law 480), 68 Stat. 456, 7 U.S.C. 1704(g), are available for the con- 
struction or aquisition of family housing in foreign countries by the 
Secretary of Defense. 

Section 104(g) of Public Law 480 provides in part that: 


* * * the President may use or enter into agreements with friendly nations 
or organizations of nations to use the foreign currencies which accrue under 
this title for one or more of the following purposes : 


* * * * * * s 


(g) For loans to promote multilateral trade and economic development, made 
through established banking facilities of the friendly nation from which the 
foreign currency was obtained or in any other manner which the President may 
deem to be appropriate. Strategic materials, services, or foreign currencies may 
be accepted in payment of such loans; 


Section 407 of the act of September 1, 1954, Public Law 765, 68 
Stat. 1119, 1125, as amended, 5 U.S.C. 171z-1, which is also pertinent 
to the question raised, provides in part as follows—quoting from the 


Code: 


In addition to family housing and community facilities otherwise authorized 
to be constructed or acquired by the Department of Defense, the Secretary of 
Defense is authorized, subject to the approval of the Director of the Bureau of 
the Budget, to construct, or acquire by lease or otherwise, family housing for 
occupancy as public quarters, and community facilities, in foreign countries 
through housing and community facilities projects which utilize foreign cur- 
rencies to a value not to exceed $250,000,000 acquired pursuant to the provisions 
of the Agricultural Trade Development and Assistance Act of 1954 or through 
other commodity transactions of the Commodity Credit Corporation. 


Section 407, as amended, further provides that: 


The Department of Defense shall pay the Commodity Credit Corporation, 
from appropriations otherwise available for the payment of quarters allow- 
ances for military personnel and from appropriate allotments or rental charges 
for civilian personnel, amounts equal to the quarters allowances or allot- 
ments otherwise payable to or the rental charges collected from personnel 
occupying any housing constructed or acquired under authority of this section 
after deducting amounts chargeable for the maintenance and operation of 
such housing: Provided, That such payments shall not exceed the dollar 
equivalent of the value of the foreign currencies used for all such construction 
or acquisition. 


The General Counsel says in his letter that— 


Pursuant to these two statutes, foreign currencies have been allocated, 
under sections 104(c) and 104(f) of Public Law 480, for the construction of 
military family housing. (See, for example, page 19 of the President’s eighth 
semiannual report to the Congress on activities carried on under Public Law 
480.) Consequently, the Department of Defense is of the view that foreign 
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currencies repaid to the United States, since they “accrue” under title I of 
Public Law 480, are available for the purposes set forth in section 104 of 
the Act, including the construction of family housing. 


Section 407 of Public Law 765 does not specifically authorize the 
use of foreign currencies received in repayment of loans made under 
section 104(g) of Public Law 480 for the construction or acquisition 
of family housing abroad. The section does authorize the use of for- 
eign currencies “acquired pursuant to the provisions of” Public Law 
480 “or through other commodity transactions of the Commodity 
Credit Corporation.” 

We are not convinced that the language contained in section 407 
is broader than the language of Public Law 480, as stated by the 
General Counsel of your department. However, be that as it may, 
in view of what is said hereinafter with respect to section 104 of 
Public Law 480, 7 U.S.C. 1704, further discussion of section 407 is not 
necessary at this time. 

We agree that the language used in section 104 of Public Law 
480 gives some basis for an interpretation that would authorize the 
use of foreign currencies accepted in repayment of section 104(g) 
loans for any section 104 purposes. However, even under the specific 
language of the law itself the matter is not free from doubt. For 
example, we would like to point out that while section 104(g) 
specifically authorizes the acceptance of foreign currencies in repay- 
ment of such loans, it does not necessarily follow that such foreign 
currencies must be considered “foreign currencies which accrue under 
this title” (title I). A loan implies that repayment will be made 
and thus it might be argued that such foreign currencies are re- 
ceived in connection with the loan repayment rather than under 
Public Law 480. We note from the legislative history of section 
104(g) that the authority to accept “strategic materials, services, or 
foreign currencies” in repayment of the loans apparently was inserted 
in section 104(g) in order to insure that we would receive some 
type of repayment of the loans. See 100 Congressional Record 8301. 
Also, we note that in the act itself the following appears: 


TITLE I—SALES FOR FOREIGN CURRENCY 


It could be inferred from this heading that the words “foreign 
currencies which accrue under this title” appearing in section 104 
of title I, has reference only to foreign currencies which accrue 
from sales. 

Furthermore, the legislative history of Public Law 480, as amended, 
when considered together with the legislative histories of the Mutual 


Security Act of 1957, 22 U.S.C. 1752 note, and S. 1711, 86th Con- 
gress, Ist Session (which failed of enactment) raises considerable 
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doubt as to whether the Congress intends foreign currencies accepted 
in repayment of section.104(g) loans to be available for all section 
104 purposes without regard to section 1415 of the Supplemental 
Appropriation Act, 1953, 81 U.S.C. 724, in the absence of additional 
legislation. Pertinent excerpts from the legislative histories referred 
to above are set forth below. 

The following statement was made by Congressman Hill on the 
floor of the House during consideration of the bill (S. 2475) which 
became Public Law 480: 

Under title I, sections 104, 105, 106, 107, and 108 all relate to details as to the 


general use, and I might add reuse, of the currencies of foreign countries. * * * 
(100 Congressional Record 8278.) 


However, we note that the Statement of the Managers on the Part 
of the House which accompanied the Conference Report (House 
Report No. 1947, 83d Congress, 2d Session) on the bill which became 
‘Public Law 480 contains the following: 

These provisos in section 104 spell out the situation in which Government 
agencies and departments must, in the absence of a Presidential determination 
to the contrary, pay dollars to the Treasury as a prerequisite to expending 
foreign currency proceeds of sales made under this act. Section 105 (in which 
the conference committee made no change) requires that any dollars thus dis- 
bursed to the Treasury by Government agencies and departments out of appro- 
priated funds, as a prerequisite to their use of foreign currency sales proceeds, 


shall be used as part of the total reimbursement to the Commodity Credit 
Corporation. [Italics supplied.] 


The phrases “foreign currency proceeds of sales” and “foreign cur- 
rency sales proceeds” in the quoted statement indicate that the phrase 
“foreign currencies which accrue under this title” was apparently in- 
tended to encompass only those foreign currencies accruing from title 
I sales; otherwise, we can perceive no reason why the above-quoted 
statement makes reference only to “proceeds of sales” and “sales pro- 
ceeds,” and makes no mention of “loan repayments.” 

As indicated in the General Counsel’s letter, Senator Humphrey 
made the following statement on the floor of the Senate on Septem- 
ber 12, 1959, the day following the Senate adoption of the conference 
report on the bill which became Public Law 86-341, 7 U.S.C. 1691 
note (which amended and extended Public Law 480), the Committee 
of Conference having omitted from the bill a provision sponsored 
by Senators Humphrey and Mundt which appeared in the Senate 
version of the bill. The provision would have added a new section 
104 use to Public Law 480 and authorized the use of foreign currencies 
paid to the United States in repayment of section 104(g) loans to 
carry out such use. 

The committee of conference did not adopt a provision in the Senate version 
which would have specifically authorized foreign currencies which are now 
beginning to come in through payments of principal and interest on loans made 


under section 104(g) of Public Law 480 to be used for assistance in the establish- 
ment and operation of binational foundations for the purpose of promoting 


wt nets SO BO = DS 
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education, health, and public welfare. This action by the committee does not 
mean that these foreign currency repayments are frozen from any use whatever. 
Rather, as I understand it, these foreign currency repayments, like the foreign 
currencies originally received on sales of surplus commodities under title I, 
may be used under existing law for the various purposes set forth in section 
104 of Public Law 480—for example, to help develop new markets abroad for 
U.S. agricultural commodities, or possibly for binational foundations which will 
contribute to economic development. I described the possibilities under this 
section in my remarks of Friday, September 11, on page 17533, when I said, 
“Certain provisions under section 104 are maintained without change or inter- 
ference * * * it should be understood that the use of foreign currencies is 
supplemental to, in addition to, regular appropriations.” [105 Congressional 
Record 17749 (Sept. 12, 1959) ] 


However, Senator Humphrey also made the following statement on 
the floor of the Senate on April 16, 1959, in connection with S. 1711, 
a bill to amend Public Law 480 (which was not enacted into law) : 


The last of the new titles to be discussed is title VI, which I am sure will 
arouse intense interest and debate, for it faces up to the problem, hitherto 
neglected in legislation, of what shall be done with the local currencies which 
are beginning to accumulate as a result of the payment of interest and repay- 
ment of principal on local currency loans made under title I. Public Law 480 
has been silent on this point, but all who have studied or thought deeply about 
the programs conducted under this law have recognized that sooner or later 
the law would have to speak. Now is the time, because the interest and 
principal repayments are beginning to flow in and will in time become a very 
1900) )] problem. [Italics supplied.] [105 Congressional Record 5487 (April 16, 
1959). 


Further, during floor debate on the above referred-to provision 
sponsored by Senators Humphry and Mundt (similar to a provision 
in §. 1711), Senator Ellender—ranking majority member of the Senate 
conferees on the bill which became Public Law 86-341—Chairman 
of the Senate Committee on Agriculture and Forestry made the 
following statement: 


This ts an effort to spend the repayments in loans made from proceeds of 
sales of surplus commodities, as those repayments are collected. This money 
could certainly be used by the United States to pay some of our own bills 
within the countries where the food is sold and the currencies collected. [105 
Congressional Record 16861 (Sept. 7, 1959).] 


Senator Ellender also had inserted in the Congressional Record in 
connection with the provision a statement which is in part as follows: 


The question of the various uses to be made of foreign currency loan repay- 
ments is being studied by the administration, and recommendations will be 
submitted to the Congress in ample time for necessary legislation to be enacted 
before the volume of such repayments becomes significant. At the present time 
and during the coming year such repayments do not constitute a problem 
either in total amount or in any individual country. 

Even if it were established that the financing of foundations would be a 
worthy purpose for which to use loan repayments, the enactment of such 
authority at this time would not be desirable. Most of the repayments now 
being received are in countries where such funds are readily usable by the U.S. 
Government for purposes for which dollars have been appropriated. Use for 
these purposes returns the appropriated dollars to the U.S. Treasury as net 
savings to the taxpayer. Under these circumstances any amount of such repay- 
ments used for financing binational foundations would represent dollar cost 
to the U.S. Government. [Italics supplied.] [105 Congressional Record 16862 
(Sept. 7, 1959).] 
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We note that while the provision in question was adopted by the 
Senate it was omitted from the conference substitute that was subse- 
quently enacted by the Congress. There is nothing in the Conference 
‘Report or in the House Managers’ Statement accompanying the Con- 
ference Report to explain why the provision was not adopted by the 
conferees. It appears that this provision was one of only two pro- 
visions of the Senate amendment omitted from the conference sub- 
stitute. See 105 Congressional Record 17531 (Sept. 11, 1959). 
Foreign currencies accepted in repayment of section 104(g) loans 
are specifically made available for section 104(a) and section 104(h), 
7 U.S.C. 1704 (a) and (h), purposes. Note the following discussion in 
connection with the Public Law 480 amendment which made foreign 
currency loan repayments available for section 104(h) purposes (Sen- 
ate Hearings on Mutual Security Act of 1957, pages 502, 504, and 509) : 


Senator Futsricut. Mr. Hollister, last year we had a provision in the bill 
that passed the Senate and it was changed in the House, I mean in the 
conference, to read as follows; this is under funds of Public Law 480: 

In the allocation of funds among the various provisions set forth in this section, 
a special effort shall be made to provide for the purposes of this subsection, in- 
cluding a particular effort with regard to (1) countries where adequate funds 
are not available from other sources for such purposes; and (2) countries 
where agreements can be negotiated to establish a fund for the interest and 
principal available over a period of years for such purposes. 

This relates to section 104(h), I believe it is, relating to Public Law 480 funds 
for the exchange program authorized under the Smith-Mundt Act. 

Now the record since that time has been worse than it was before. I have 1 
or 2 questions that I want to ask. 

Why is it that since the beginning of the Public Law 480 program, up until 
December 81, 1956, less than 1 percent of the foreign eurrencies received in pay- 
ment for commodities have been allocated for educational exchange purposes 
under section 104(h) of Public Law 480? 

* * s ° - * * 

Senator Fu.sricnt. I don’t think this particular thing will be difficult because 

it will amount to very little, and in most of these countries it will be agreeable. 


PROPOSED AMENDMENT 


I want to ask you this question. We said in that provision last year that 
special efforts shall be made. I wanted to add this further language, and see if 
you have any objection to it. This would merely be an addition to that 
language: 

* * * shall include the setting aside of such amounts from sale, proceeds 
and loan repayments under this title not in excess of $1 million a year in any one 
country for a period of not more than 5 years in advance as may be determined 
by the Secretary of State as required by the purposes of this subsection. 

I emphasize that it is permissive. We are giving the Secretary authority to 
request the allocation within these limits of the amounts or repayments. Do 
you have any objection to such language? 

Mr. Ho.uistTer. Senator, I would want to study it very carefully. One million 
dollars in a single year—I mean, a single country 

Senator FULBRIGHT. Not in excess of. This is merely to provide for those 
very large programs, and this still leaves to the Secretary—— 

Mr. HOLuisTer. I can’t see offhand why there would be any objection. 

* 4 - ” + * 

Senator FursricHt. Now this amendment I am proposing gives authority 
to the Secretary of State not only to reserve, we will say, in a fund up to 5 


million for 5 years in any one country from the original fund, but also in 
repayment. You would have no objection to that? 
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Mr. Ho.tuister. I would think perhaps you would want to be sure there was 
reserve without loss for deterioration of the currency. [Italics supplied.] 


It appears from the last-quoted statement of Senator Fulbright 
that one purpose of the amendment was to make loan repayments as 
well as sale proceeds available for section 104(h) purposes. 

Further during the Senate Hearings on the bill which became the 
Mutual Security Act of 1957 the International Cooperation Adminis- 
tration advised the Senate Foreign Relations Committee in a state- 
ment as follows (page 550 of the hearings) : 


The United States use of loan repayments on Public Law 480 loans has not 
been authorized by the Congress except for the general authorization that 
Treasury holdings of local currency may be sold for appropriated dollars. In 
making the loan agreements, certain provisions were incorporated concerning 
uses in addition to this general authorization which have not as yet been imple- 
mented because of lack of legal authority and since there have been no payments 
up tothistime. These provisions are as follows: 

1. The currency may be used for any expenditures of or payments by the 
United States in the country or its territories. 

2. The currency may be used in other areas or transferred into other currencies 
by mutual agreement. 

3. Unexpended balances are eligible for investment in interest-bearing obli- 
gations or deposits denominated in the currency of the country. 

4. The parties agree to negotiate for payment in strategic materials at prices 
and on terms to be mutually agreed. 


5. The parties agree to negotiate for payment by such other valuable con- 
sideration as may be mutually agreed. 

The first payments on these loans will be received in fiscal year 1959, and 
it must be assumed that payments will be primarily, if not entirely, in local 
currency. In that year payments should amount to over $4 million equivalent, 
in fiscal year 1960 to over $24 million equivalent, and in fiscal year 1961 to 
over $60 million equivalent. Thereafter payments on Public Law 480 loans 
under existing authority and the present proposed $1 billion authorization 
will increase at a rate of about 4 percent per year for the next 34 years. 
It is proposed to study this problem and present recommendations for the 
most advantageous use of these local currency receipts for consideration in 
connection with the next fiscal year programs. [Italics supplied.] 


Thus, as of June 1957 the International Cooperation Administration 
apparently was of the view that Public Law 480 loan repayments 
could not legally be used for section 104 purposes, except, of course, 
subject to section 1415 of the Supplemental Appropriation Act, 1953. 
An informal memorandum recently received from the General Counsel 
of the International Cooperation Administration discloses that the 
present General Counsel of the Administration is of the view that 


section 104(g) loan repayments may legally be used for all section 
104 purposes. 

We would also like to point out that a representative of the Depart- 
ment of Defense testifying before the Committee on Agriculture, 
House of Representatives, 86th Congress, 1st Session, on “Extension 
of Public Law 480” indicated there is “some question” as to what can 
be done with foreign currency section 104(g) loan repayments. For 


example note the following discussion (pages 330 and 331) of the 
Hearings: 
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Mr. HErmMBuRGER. What is the status of currencies repaid to the United States 
under section 104(g) of Public Law 480; and have you explored the possibility 
of using these currencies for military construction? 

Mr. ARRINGTON. That refers to the economic loan program and our counsel, 
Mr. Mayer, has been making quite a study of that. 

I would like to suggest that he answer. 

Mr. MAYER. As you know, section 104(g) of Public Law 480 provides for 
loans to promote multilateral trade and economic development in foreign 
countries. 

When these loans are repaid, there is some question as to what can be done 
with the currencies that are thereby made available to the United States. 

I understand that a joint committee of all of the executive departments 
interested in the use of these currencies has been looking into it, and so far I 
understand that there is no administration position as to whether these cur- 
rencies may be reused. If they could be reused for the various purposes for 
which other foreign currencies are not available, then presumably we could 
use them for family housing, but I understand that the various departments 
have not yet reached a coordinated position on this question. 


* * * * * * * 


Mr. HermBurcer. I do not remember where the Export-Import Bank said this 
housing was to be built. But they have established the principle that these funds 
could be used for loans to American firms to construct housing in a foreign 
country. 

Just one more question: In your opinion would any additional legislation be 
necessary or desirable? 

Mr. MayYEr. In my own opinion, speaking as a lawyer for the Department of 
Defense, I believe that the present legislation ts adequate to authorize the use 
of these repayment currencies for family housing and the other purposes set 
forth in Public Law 480. However, as I have stated, the administration, and 
the various executive departments interested in this problem, have not reached 
a coordinated position and therefore I am constrained to say that certainly 
additional clarification would be highly desirable on this point. 

Mr. HErmpurRGER. Obviously, something is necessary before you can use the 
barter program again to any extent for your housing. 

Mr. ARRINGTON. Yes, sir. 

So far as the status of funds under section 104(g) I believe Mr. Alenier has 
obtained some recent information on that. 

Mr. AtenreR. The Treasury Department has advised us that of $670 million 
disbursed by BOB, only $1 million has been repaid to date. 

Mr. HetmsBurcer. So there isn’t too much fund in the pot to worry about 
at the present moment. 

Mr. ALENIER. That is correct. 

* * - * * e * 

Mr. GatHines (presiding). With respect to the need for additional legia- 
lation, I wonder if you could suggest some language to our counsel, Mr. Mayer? 

Mr. Mayer. I am not authorized to propose any legislation on this point 
since the administration’s position has not yet been established. However, I could 
work with the committee counsel. 

Mr. HermeBurcer. Couldn’t you just work with the committee staff? 

Mr. Gatuincs. Informally. 


Mr. Hermsurcer. As a drafting service and assist us in drafting some 
legislation? 


Mr. Mayer. I would be happy to. [Italics supplied.) 
While Mr. Mayer of the Department of Defense states that in his 
opinion he believes the present legislation is adequate to authorize the 
use of section 104(g) foreign currency loan repayments he also states 
that “additional clarification would be highly desirable on this point.” 

As indicated above, the language used in Public Law 480 affords 
a substantial basis for the conclusion reached by the General Counsel 
of your Department that foreign currencies accepted in repayment of 
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section 104(g) loans may be used by your Department to construct 
family housing abroad as well as for other section 104 purposes. 
Also, some portions of the legislative history of Public Law 480, 
as amended, tend to support the General Counsel’s conclusion. How- 
ever, taking into consideration the legislative history of Public Law 
480, as amended, as a whole, as well as the other pertinent legislative 
histories referred to above, we feel there is also a substantia] basis 
for the opposite conclusion, namely, that the Congress does not intend 
foreign currencies accepted in repayment of section 104(g) loans 
to be used for section 104 purposes (other than section 104 (a) and 
(h) purposes), or any other purpose in the absence of additional legis- 
lation, except, of course, subject to section 1415 of the Supplemental 
Appropriation Act, 1953, 66 Stat. 637, 662. 

The “Ninth Semiannual Report on Activities Carried on Under 
Public Law 480, 83d Congress, as Amended” (House Document No. 
60, 86th Congress, Ist Session) discloses that the amount earmarked 
in sales agreements during fiscal years 1955-58 together with those 
earmarked in such agreements during the first half of fiscal year 
1959 for section 104(g) loans totals over $1.6 billion equivalent and 
that on a cumulative basis loan agreements signed totaled almost 
$1.3 billion equivalent by December 31, 1958, and cover over 75 
percent of the currencies set aside under section 104(g). You will 
note that the above-quoted statement furnished the Congress in 1957 
by the International Cooperation Administration in connection with 
the Senate Hearings on the Mutual Security Act of 1957 discloses 
that section 104(g) loan repayments would be primarily, if not en- 
tirely, in foreign currencies and that it was contemplated that in 
fiscal year 1959 repayments on section 104(g) loans would amount 
to over $4 million equivalent, in fiscal year 1960 to over $24 million 
equivalent, and in fiscal year 1961 to over $60 million equivalent; 
and thereafter, under existing authority and a proposed $1 billion 
authorization, would increase at a rate of about 4 percent per year 
for the next 34 years. Pages 550 and 551 of the Senate Hearings. 

In view of the doubt raised by the above referred-to legislative 
histories as to what the Congress intends and considering the magni- 
tude of the problem and the amount of money involved, we would not 
feel warranted or justified in holding that your Department may 
expend foreign currencies received in repayment of section 104(g) 
loans for constructing or acquiring family housing abroad, or for 
any section 104 purpose (other than section 104 (a) or (h) purposes), 
except, of course, subject to the provisions of section 1415 of the 
Supplemental Appropriation Act, 1953. We feel that the question 
of the use of foreign currencies received in repayment of section 
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104(g) loans should be presented to the Congress for its further 
consideration before such currencies are used for section 104 purposes 
(other than section 104 (a) or (h) purposes), or any other purpose, 
absent specific authority, except, as indicated above, subject to section 
1415 of the last-cited appropriation act. 

By letter dated November 13, 1959, the Deputy General Counsel, 
Department of Defense, in effect, requested a decision whether 
foreign currencies (schillings) received from Austria in repayment 
of a loan made pursuant to section 104(g) of Public Law 480 may 
be used by the Department of Defense to procure prefabricated 
houses in Austria. 

What we said above in connection with the question presented in 
the General Counsel’s letter of October 12, 1959, would be for appli- 
cation to the question presented by the Deputy General Counsel. In 
other words, in view of the doubt as to what the Congress intends, 
we would not feel warranted in holding that foreign currencies 
received from Austria in repayment of a loan made under section 
104(g) of Public Law 480, as amended, may be used to procure 
prefabricated housing in Austria under existing law, except subject to 
section 1415 of the Supplemental Appropriation Act, 1953. 

The Deputy General Counsel’s question is answered accordingly. 


[ B-141419 J 


Military Personnel—tTrailer Allowance—Amendment or 
Revocation of Orders 


The transportation of a trailer belonging to a member of the uniformed services 
by a commercial transporter or by other means after notice of a permanent 
change of station, but before the effective date of the orders, not only involves 
the same considerations as in the case of a shipment of household effects by 
the Government, prior to the effective date of orders, but also similar circum- 
stances in intercepting the shipment in transit on the amendment or cancella- 
tion of the orders so that an amendment to section 10011 of the Joint Travel 
Regulations to permit entitlement to a trailer allowance for movements made 
prior to the effective date of orders, which are subsequently amended or canceled, 
would be proper. 


To the Secretary of the Navy, January 14, 1960: 


Reference is made to letter of December 2, 1959, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces) requesting 
decision as to a proposed modification of paragraph 10011 of the Joint 
Travel Regulations. The letter was forwarded here by the Per Diem, 
Travel and Transportation Allowance Committee by letter of Decem- 
ber 4, 1959, having been assigned Control No. 59-49. 

The Assistant Secretary calls attention to the provisions of par- 
agraph 10011 of the Joint Travel Regulations which currently provide 
that when permanent change of station orders are canceled prior to 
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the effective date, a member is not entitled to the trailer allowance 
even though he has transported a house trailer in good faith. It is 
also pointed out that paragraph 8008 of the Joint Travel Regulations 
provides that shipment of household goods made after receipt of 
competent change of station orders, but before the effective date there- 
of, will be forwarded or returned to proper destination at Govern- 
ment expense in case such orders are subsequently amended or can- 
celed, provided such shipment is made in the best foreseeable interest 
of the Government and the member. 

It is stated that when a trailer is transported by a commercial trans- 
porter, the necessity for commencing the movement before the effective 
date of orders, and the circumstances, so far as control in transit are 
concerned, are the same as in the case of shipment of household 
effects by the Government. It is proposed, therefore, to revise par- 
agraph 10011 of the Joint Travel Regulations to provide that (1) a 
member whose house trailer is moved by a commercial transporter 
after receipt of competent change of station orders, but before the 
effective date thereof, will be entitled to the trailer allowance for the 
distance the trailer was moved, including return to the old station, 
or for transporting it to a new station, in case such orders are sub- 
sequently canceled or amended, and (2) a member who transports 
his trailer by other means under these conditions will be limited to 
the allowance for the official distance between old permanent and 
ultimate new permanent stations. 

Section 303(c) of the Career Compensation Act of 1949, as amended, 
87 U.S.C. 253(c), provides, among other things, that in connection 
with a change of station members shall be entitled to transportation 
of baggage and household effects to and from such locations and with- 
in such weight allowances as may be prescribed by the Secretaries. 
It further provides, in lieu of transportation of baggage and house- 
hold effects, that a member who transports a trailer or mobile dwelling 
within the continental United States for use as a residence and who 
would otherwise be entitled to transportation of baggage and house- 
hold effects under this section shall, under regulations prescribed 
by the Secretary concerned, be entitled to a reasonable allowance, not 
to exceed 20 cents per mile. 

While it long has been the rule that travel and transportation 
rights do not accrue until the effective date of orders and that a 
member who commences travel or moves his dependents from his old 
station prior to the effective date of his orders does so at the risk 
that the orders may be amended or canceled prior to their effective 
date, in which event the maximum entitlement is based on the orders 
as amended or canceled, a different situation has beer. recognized for 
many years with respect to shipment of baggage and household 
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effects. During World War II, administrative regulations (article 
1874, Bureau of Supplies and Accounts Manual), authorized packing, 
crating, hauling and shipment of household effects upon receipt of 
change of station orders. Immediately prior to the Career Compen- 
sation Act of 1949, and in effect until the Joint Travel Regulations 
were issued, paragraph 13d, Executive Order No. 10053, April 20, 
1949, specifically provided that shipment of household goods, made 
after receipt of competent change of station orders but before the 
effective date thereof, would be forwarded or returned to proper 
destination at Government expense in case such orders were sub- 
sequently amended or canceled, provided such shipment was made 
in the best foreseeable interest of the Government and the owner. 
Paragraph 15b of the Executive order furnished a safeguard by 
providing that in the event there was a change in orders after ship- 
ment had been requested [or initiated] it was the responsibility of 
the owner upon receipt of such change to immediately notify shipping 
officers at the point of origin (or port, if any), and destination, re- 
questing that such shipment be diverted or reconsigned to any new 
destination which might be necessitated by reason of the change in 
orders, and to furnish orders upon request. 

Since the trailer allowance is in lieu of transportation of baggage 
and household effects, and since transportation of a trailer by a com- 
mercial transporter prior to the effective date of orders apparently 
is necessitated by the same considerations as is shipment of house- 
hold effects by the Government, and since the circumstances involved 
in intercepting the shipment in transit apparently are similar, the 
proposed revision of paragraph 10011 of the Joint Travel Regula- 
tions would appear to fall within the spirit and intent of the pertinent 
statute. It appears, however, that a further provision concerning 
the responsibility of owners in such cases similar to paragraph 15b 
of Executive Order No. 10053, referred to above, may be suitable for 
inclusion in Chapter 8 of the regulations with cross-reference thereto 
in Chapter 10. 


[ B-140042 J 


Bids—Joint Venture—Competition Restriction—Prior Sep- 
arate Contracts 


The submission of bids by two firms as a joint venture, when previously they 
acted as subcontractor with each other in performance of similar contracts, 
indicates that they are acting together as a single entity thereby eliminating 
any possibility of illegality in connection with their bids. 


In the absence of evidence that the action of two firms in the submission of 
bids as a joint venture resulted in a substantial lessening of competition or 
tended to create a monopoly, such action may not be regarded as an improper 
discouragement of competition. 
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A bid submitted by a joint venture formed specifically for the purpose of bidding 
on two Government invitations and signed by an officer of one of the firms 
constitutes sufficient evidence of the authority of the officer to sign the bids 
on behalf of both firms. 


A certification on a bid by a joint venture that it was not violating any Federal 
milk marketing order, when there was pending an administrative appeal on a 
violation by one of the firms in the joint venture, does not warrant conclusion 
that awards to the joint venture are illegal in view of a determination by the 
contracting officer and the procurement agency that it did not believe there 
was any Violation because deliveries were to be made to a destination not 
located in the particular milk marketing area. 


To Robert Sheriffs Moss, January 15, 1960: 


Reference is made to your letters of June 26, 1959, July 10, 1959, 
and September 18, 1959, relative to the protest of Quaker Maid 
Dairy Products, Inc., Philadelphia, Pennsylvania, against the awards 
of contracts Nos. DA-28-013-AI-2434 and DA-28-013-AI-2435, 
dated June 29, 1959, to the Sterling Davis Dairy, Wrightstown, New 
Jersey, and Rainier’s Dairies, Bridgeton, New Jersey, as joint bidders 
under Invitations for Bids Nos. AI-28-013-59-83 and AI-28-013- 
59-84, issued May 26, 1959, by the Purchasing and Contracting 
Office at Fort Dix, New Jersey. 

The invitations for bids were issued for the purpose of entering 
into contracts for the meeting of the requirements of Fort Dix and 
the McGuire Air Force Base for milk and other dairy products dur- 
ing the fiscal year beginning on July 1, 1959, and ending on June 30, 
1960. It was intended that bidding on a portion of the total require- 
ments should be restricted to small business concerns which accounts 
for the fact that more than one invitation for bids was issued. 

The joint venture of Sterling Davis Dairy and Rainier’s Dairies 
was the successful bidder on items Nos. 8 and 11 of Invitation No. 
AT-28-013-59-83 and on items Nos. la, 4 and 5 of Invitation No. 
AI-28-013-59-84. Those items called for deliveries of milk in fibre 
containers and the estimated requirements were: 2,220,000 one-half 
pints of milk on orders requiring only two hours’ notice; and quan- 
tities of 15,468,000 one-half pints of milk, 31,809,720 one-half pints 
of milk, 1,230,000 quarts of milk and 360,000 one-half gallons of milk 
which would be required for delivery under other specified conditions. 
The bids received on the particular items of the two invitations were 
as follows: 

Invitation No. Al-28-013-59-83 


Item 8 Item 11 
Sterling Davis Dairy and Rainier’s Dairies_.......-.- $0. 05375 $0. 04488 
Durling Farms, Whitehouse Station, New Jersey --.. . 065 . 053 
eae Deed Dally PreGuety (00s iiscicceciicacés Stssenssacs . 047 
Le ate City TIOIIONN: WO. ccc icancncnetstmecene saneccanee . 0489 
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Invitation No. AI-28-013-59-84 


Sterling Davis Dairy and Rainier’s Item 1a Item § Ttem & 
re ee eee $0. 04488 $0. 15289 $0. 3049 
Lehigh roar Cooperative Farmers, 
Oe eee . 0478 eae . 336 
Quaker Maid Diary Products, Inc..... ......--.-- . 163 . 326 


Bids received in response to the two invitations were scheduled 
for opening on June 15, 1959 (at 2 p.m. EDST, for Invitation No. 
AI-28-013-59-83 and at 2:30 p.m. EDST, for Invitation No. AI- 
28-013-59-84). Their stated terms and conditions included provi- 
sions that bids signed by an agent must be accompanied by evidence 
of his authority and that “The contract will be awarded to that 
responsible bidder whose bid, conforming to the Invitation for Bids, 
will be most advantageous to the Government, price and other factors 
considered.” The invitations also incorporated certain special pro- 
visions, paragraph 7 of which deals with compliance with the 
Agricultural Marketing Agreement Act of 1937, as amended, and 
included among the various provisions of sections 601 through 674 
of Title 7, United States Code. Paragraph 7 of the special pro- 
visions sets forth a certification that the bidder is complying with 
and will continue to comply with all marketing agreements, licenses 
and orders executed or issued by the Secretary of Agriculture, per- 
taining to milk or its products and applicable to any of the com- 
modities to be furnished under the contract for which the bid is 
offered. It provides for the furnishing of a certificate of such 
nature by subcontractors and for possible default termination action 
“Tf the Contractor violates or fails tocomply with any of the foregoing 
requirements.” It provides, further, that “the determination of the 
Secretary of Agriculture as to the failure of compliance by the 
Contractor or subcontractor to which they have certified or agreed 
shall be final and conclusive on the parties thereto.” 

The bids of the joint venture were dated June 15, 1959, and signed 
by William K. McDaniel as “Authorized Representative.” Mr. 
McDaniel was an officer and general manager of the Sterling Davis 
Dairy and, approximately two hours before the scheduled opening of 
bids, there was submitted a signed copy of an agreement dated 
June 12, 1959, between the Sterling Davis Dairy and Rainier’s 
Dairies which related to the matter of bidding on certain of the items 
of the two invitations for bids. 

In connection with the protest cf Quaker Maid Dairy Products, 
Inc., there was forwarded with your letter of June 26, 1959, a copy 
of a letter dated June 22, 1959, from the law firm of Shapiro, 
Rosenfeld, Stalberg & Cook, Philadelphia, Pennsylvania, in support 
of a protest made in a telegram from Mr. Sigmund Twersky, 
president of Quaker Maid Dairy Products, Inc., to the purchasing and 
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contracting officer. Information concerning the protest was received 
from the Department of the Army and one of our representatives 
discussed the matter with you and Mr. Twersky shortly after receipt 
of the departmental report. 

Mr. Twersky had contended that the joint venture bids were 
collusive, unreasonable, in restraint of trade, in violation of the anti- 
trust statutes, rigged, etc. The contentions were made in the letter 
dated June 22, 1959, from the firm of Shapiro, Rosenfeld, Stalberg & 
Cook, that past practices of the Sterling Davis Dairy and Rainier’s 
Dairies constituted collusive bidding; that the joint bids were illegal 
under Government procurement law; that they were improperly 
prepared in that they were executed without proper authorization; 
that the joint venture is not financially responsible as an independent 
business entity, and that the joint venture could not have certified 
that it was in compliance with the Federal milk marketing laws. 
The record also shows that a firm of attorneys in Allentown, Penn- 
sylvania, representing Lehigh Valley Cooperative Farmers, ques- 
tioned the authority of Mr. McDaniel to sign the bid of the joint 
venture under Invitation No. AI-28-013-59-84. 

It was stated in the letter of June 22, 1959, that for many years 
the Sterling Davis Dairy and Rainier’s Dairies joined in supplying 
milk items to Fort Dix either as subcontractor for each other or 
under some other arrangement. Information was furnished with 
respect to the separate bids of the two concerns for deliveries of milk 
to Fort Dix in one-half pint containers during the last three months 
of the year 1956, the first six months of the year 1957, the fiscal year 
beginning on July 1, 1957, and the fiscal year beginning on July 1, 
1958. According to the data set forth in the letter, the bidding on 
the particular items was as follows: 


Last 3 mos. First 6 mos. Fiscal Yr. Fiscal Yr. 
1958 1959 


Sterling Davis Dairy: of 1958 of 1957 

Glass containers._.......-..- $0. 04875 $0.0397 $0.0444 $0. 0519 

Pe EN «2 ok wattdbemddaadcdcecexc<mcvlonteetcs—e. J ae 
Rainier’s Dairies: 

Glass containers............. 0. 049 0. 0442 0. 0439 0. 0525 

Te GU dans dabasnnaansueee WEG donne cas 0. 055 
Puritan: 

Glass containers__......---.- 0. 05 0. 0445 0. 062 0. 06 

Fibre containers__.........-- 0. 055 ARGU? V, ddvisca xaee 0. 065 
Jersey Maid: 

OR ARR ee OO uw. 

Fibre containers............. Ge. - Séccudouke sheet. ced epee 
Greenhill: Glass containers_..........--.--. 04460 C.00G) odin uees 
Pee Pretirs Pre ODMCOINOIE i nnduncncccmoeacne aacadeeouacae 0. 0466 
Ener: Waenee? Pree OONIRINOINS oun. So ciccceaso cccuccuccueceen 0. 051 
IS ee Ni os i i cet cndatidvcenslbacdeaake 0. 05375 
Sealtest: 

ene SOITU 8 Xl, ot, oes a oe Gor waa To ha ee oe eee 0. 06 

by ee ee ee ae ee ey eee eee ene 0. 06 


551978 O = 61 = 3¢ 
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Attention was invited to the relatively slight difference of $0.00025 
between the 1956 bids of the two companies, to the difference of $0.0005 
between their bids for the fiscal year beginning on July 1, 1957, and 
to the differences of $0.0006 and $0.0001 between the bid prices of the 
two concerns on milk deliveries in glass and fibre containers for the 
fiscal year beginning on July 1, 1958, as to which neither company was 
the successful bidder on the items involved. Nothing was said with 
respect to the difference of $0.0045 between their bids for the first six 
months of the year 1957. However, it was pointed out that the Ster- 
ling Davis Dairy and Rainier’s Dairies were the first and second lowest 
bidders for the first three periods; that the Sterling Davis Dairy sub- 
mitted the lowest of the two bids for the first two periods; that 
Rainier’s Dairies submitted the lowest of the two bids for the third 
period, and that, while neither company was the lowest bidder for 
the fourth period, the Sterling Davis Dairy quoted prices which were 
lower than those quoted by Rainier’s Dairies. 

It was argued that the companies alternated in submitting the lower 
of the two bids and that the only explanation for the increase in their 
bid prices for the year beginning on July 1, 1958, is the possibility 
that they believed in 1958 that competition with other dealers had been 
effectively discouraged. It was stated that under section 1-111.2 of 
the Armed Services Procurement Regulation certain noncompetitive 
practices are prohibited and that some of the prohibited practices are 
collusive bidding, follow-the-leader pricing, rotated bids, uniform 
estimating systems, sharing of business and identical bids. 

The contracting officer had raised certain questions respecting the 
propriety of making awards to the joint bidders and the matter was 
eventually submitted to the Office of the Judge Advocate General of 
the Army for an advisory opinion. On the basis of the facts presented, 
advice was furnished to the effect that it was not believed that the 
alliance of the two firms constituted such an undue restraint of trade 
that the joint venture bids must be disregarded; and that, in the 
absence of evidence to the contrary, the agreement of the joint ven- 
turers, together with the existing evidence showing that Mr. William 
K. McDaniel was the secretary of one of the corporations, was suf- 
ficient to establish the prima facie authority of that individual to sign 
the bids on behalf of the joint venture. 

Subsequently, Headquarters, U.S. Army Training Center, Infantry, 
Fort Dix, New Jersey, reported by memorandum of July 14, 1959, 
that it had no evidence of any facts, other than as alleged in the letter 
of June 22, 1959, from Shapiro, Rosenfeld, Stalberg & Cook, which 
might tend to establish possible violation of the antitrust laws by the 
Sterling Davis Dairy and Rainier’s Dairies. It was stated that, while 
there had been in the past a pattern of rotating bids and an apparent 
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sharing of the business by the two concerns, this has not resulted in 
higher costs to the Government as these bidders have been consistently 
low with the exception of the year 1958. Irrespective of the past 
activities of the two concerns, it is our opinion that by submitting bids 
as a joint venture the Sterling Davis Dairy and Rainier’s Dairies 
eliminated any possibility of illegality in connection with their bids 
since they were then acting in concert as a single entity for the very 
purpose of bidding on and performing the contracts. Moreover, it 
is questionable whether there was any collusive bidding by the two 
concerns under the previous advertisements, although they may have 
subcontracted with each other from time to time in connection with the 
performance of their Government contracts. 

Aside from the question as to the applicability of the Federal anti- 
trust statutes to proposed deliveries of milk within the State of New 
Jersey by dairies located within that State, it appears that, in order 
to sustain a claim that a particular agreement is in violation of the 
antitrust statutes, it must be demonstrated that the agreement either 
resulted in a substantial lessening of competition or tended to create a 
monopoly. That does not appear to have been the situation here and, 
in view of the price quoted by Jersey Maid for delivery of half-pints 
of milk to Fort Dix during the fiscal year beginning on July 1, 1957, 
there would seem to be no reason to suggest that, at the time of bidding 
on the fiscal year 1959 requirements, the Sterling Davis Dairy and 
Rainier’s Dairies believed that they had effectively discouraged 
competition. 

The advertising statutes do not prohibit subcontracting or the con- 
sideration of bids by two or more persons or firms as joint venturers; 
and it is a general rule that each of several joint venturers has the 
power to bind the others and to subject them to liability to third per- 
sons in matters which are strictly within the scope of the joint enter- 
prise. See 30 Am. Jur. 980, Joint Adventurers, section 55. The 
fact that the joint venture agreement in this case related specifically 
to bidding on items of the two invitations appears, therefore, to have 
constituted sufficient evidence of the authority of Mr. McDaniel, as 
an officer of the Sterling Davis Dairy, to sign the bids on behalf of 
both the Sterling Davis Dairy and Rainier’s Dairies. 

There has been developed certain information with respect to the 
contention that the joint venturers could not have certified that they 
were in compliance with the Federal milk marketing laws. The De- 
partment of the Army did not originally report on that feature of 
the protest and, in the course of the conference held in our Office with 
you and Mr. Twersky, it was suggested that you submit evidence in 
support of such contention. There was forwarded with your letter 
of September 18, 1959, a copy of an opinion of the United States 
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District Court, filed June 5, 1959, in the case of United States v. 
Sterling Davis Dairy and J. Sterling Davis, d/b/a Sterling Davis 
Dairy, Civil Action 164-59. The opinion stated that the motion for 
summary judgment would be granted “to the end that a mandatory 
injunction will issue pursuant to the prayer of the complaint.” How- 
ever, with respect to the contention of the defendants that they were 
not in violation of Federal Milk Marketing Order No. 27, the Court 
sustained the Government’s position that, only after a proceeding 
under section 15(A) of the Agricultural Marketing Agreement Act 


of 1937, as amended, 7 U.S.C. 608¢(15) (A), may defendants attain 


judicial review of the alleged violation of Order No. 27. The de- 
fendants subsequently filed an appeal in the matter with the Secretary 
of Agriculture and it is understood that final action has not been 
taken on such appeal. If and when an order is issued in accordance 
with the opinion of June 5, 1959, defendants would apparently be 
required to deposit certain amounts into the registry of the Court 
pending the outcome of all proceedings. 

In compliance with our informal request, we received a supplemen- 
tal report on the protest of Quaker Maid Dairy Products, Inc., from 
the Department of the Army, containing statements of the contract- 
ing officer and the Judge Advocete at Fort Dix, New Jersey. Both 
statements refer to the fact that Fort Dix, or at the least such part 
thereof which is involved in the receipt of milk deliveries, is not 
within the boundary of any existing Federal milk marketing area. 
The contracting officer states that his headquarters has no informa- 
tion that the certification of the joint venture is false; and the Judge 
Advocate has given consideration to various statements furnished to 
him in conversations with the purchasing and contracting officer, who 


represented the contracting officer in the consideration of the bids 
received under the two invitations here involved. 

It appears that Mr. Compagna, the contracting officer’s representa- 
tive, was aware at the time of the opening of bids (June 15, 1959) 
that the Federal Market Administration Office for the New York- 
New Jersey milk marketing area had alleged that the Sterling Davis 
Dairy was in violation of Market Order No. 27, but that he also 
understood that the Dairy denied and has continued to deny that it 
was in violation of such order and the question had not been resolved. 
Mr. Compagna is stated to have taken the position that the joint 
venture’s certification was, in the absence of proof to the contrary, 
accurate and truthful; that, even if the Sterling Davis Dairy were in 
violation of Order No. 27, it was not violating any Federal milk 
marketing order in connection with deliveries required to be made 
under the two contracts for deliveries of milk to Fort Dix; and that, 
in any event, the provisions of paragraph 7 of the special provisions 
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do not require the Army to reject a bid or to terminate upon written 
notice to the contractor. 

We realize that the Department would have a certain amount of 
discretion in the matter of rejecting a bid or canceling a contract 
on account of known violations of milk marketing orders. How- 
ever, by inference at least, the Judge Advocate and the contracting 
officer have indicated that the bid and contract provisions would not 
have warranted such actions in the present case. The Judge Advo- 
cate’s statement underlines that part of pacagraph 7 of the special 
provisions which uses the qualifying words, “and applicable to any 


of the commodities to be furnished under the contract for which this 
bid is offered and/or to the bidder.” Also, both the Judge Advocate 
and the contracting officer, by emphasizing the boundary of Fort Dix, 
appear to be in agreement that the delivery point is the important 
factor in determining whether Marketing Order No. 27 is applicable 
to deliveries as specified in the two invitations for bids. On such 
basis, if the contracting office knew at the time the invitations were 
issued that Fort Dix was not located in any Federal milk marketing 
area, paragraph 7 of the special provisions should have been deleted. 
In view of the foregoing, we would not be warranted in conclud- 
ing that the awards made to the joint venture were illegal in any 
respect. Also, in view of the indicated interpretation of paragraph 7 
of the special provisions by responsible officials of the Department of 
the Army, it is apparent that no useful purpose would be served in 
further exploring the possibility that the contracts might be canceled 
if the Secretary of Agriculture should deny the pending appeal and 
find that the Sterling Davis Dairy is subject to the record-furnishing 
requirements of Federal Milk Marketing Order No, 27. If the Army 


then attempted to cancel the contracts, it would undoubtedly be con- 
fronted with another dispute which would have to be determined by 
the Secretary of Agriculture and, in all probability, such a dispute 
would not be finally settled before the expiration of the two contracts. 

Accordingly, it is our view that no further action by our Office in 


the matter is required. 


[ B-141357 J 


Contracts—Buy American Act—Failure to Furnish Some- 
thing Required—Source of Manufacture 


In the evaluation of bids under an invitation which incorporated the Buy 
American Act restrictions, 41 U.S.C. 10a, and specifically required bidders 
to name a source of manufacture, it is essential that it be known, upon 
opening, whether domestic or foreign goods are offered; hence, to permit a low 
bidder—who did not indicate in the bid the manufacturer’s name and who 
at bid opening furnished « foreign manufacturer’s name—to substitute a 
domestic manufacturer, upon advice that the 6 percent differential required to 








532 DECISIONS OF THE COMPTROLLER GENERAL (89 


be added to foreign bids would result in his displacement as low bidder, 
would be prejudicial to other bidders and detrimental to the competitive bid 
procedures by permitting the bidder to control his relative standing after 
disclosure of bid prices; therefore, rejection of the bid as nonresponsive and 
rejection of the bidder’s request to cure a material defect are proper adminis- 


trative actions. 
To the Boston Paper Board Company, January 19, 1960: 


Further reference is made to your protest against the award of a 
contract to any bidder other than yourself under an invitation dated 
November 10, 1959, for the furnishing of a quantity of newsprint 
paper. 

Upon the opening of bids on November 25, 1959, it appeared that 
you had submitted the lowest bid in the amount of $134 per ton, less 
a cash discount of one-half of 1 percent for payment within 20 days. 
However, in submitting your bid, you failed to furnish the name 
and address of the manufacturer you proposed to utilize. At the 
request of the contracting officer subsequent to bid opening, you 
advised by signed statement dated November 27, 1959, that the St. 
Lawrence Paper Company, Three Rivers, Quebec, Canada, would 
manufacture the newsprint paper. Upon learning that it was con- 
templated to make award to another bidder at $134 per ton for 
domestic newsprint paper because a 6 percent differential would 
have to be added to your bid in view of the foreign product ten- 
dered—with the result that your bid no longer would be for 
acceptance—you advised the contracting officer on November 30 that 
the shipping point for the newsprint you proposed to furnish would 
be the Great Northern Paper Company, Millinocket, Maine. 

The invitation incorporated by reference Contract Terms No, 1, 
dated July 1, 1943, as revised May 1, 1959, and all conditions and 
stipulations of the Paper Proposal dated September 21, 1959, provided 
such conditions and stipulations did not conflict with the requirements 
of the invitation. Contract Terms No. 1 and the Paper Proposal 
contain the usual Walsh-Healey Public Contracts Act, 41 U.S.C. 35, 
provisions concerning conditions of employment and the Buy Ameri- 
can Act, 41 U.S.C. 10a, restrictions, including the policies and pro- 
cedures set forth in Executive Order No. 10582, dated December 17, 
1954, implementing the Buy American Act. Specifically, the invita- 
tion provided that: “G.P.O. Form No. 142, Bid and Acceptance, 
requires the bidder to submit information as to source of supply 
***” The Bid and Acceptance, Form No. 142, provided on its 
face as follows: “If you are a dealer and quotation is in excess of 
$10,000, submit name and address of manufacturer.” The invitation 
placed all bidders on notice that products of domestic manufacture 
must be furnished unless it was determined by the Government that 
the bid or offered price of the materials of domestic origin was 
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unreasonable. In the evaluation of bids under the invitation, it was 
essential, therefore, that it be known, upon opening, whether domestic 
or foreign newsprint was offered in order that there might be applied 
the percentage differential provided for in Executive Order No. 
10582 to determine the reasonableness of bids offering domestic news- 
print as opposed to bids offering foreign newsprint. 

Fo permit a bidder after bids are publicly opened and prices dis- 
closed to obtain and name a source of manufacture in situations such 
as involved in this case is manifestly unfair to other bidders who 
submitted bids upon the basis of a named source of manufacture. It 
gives to a bidder who withheld or failed to furnish the name of his 
source of manufacture until after bids are opened and prices dis- 
closed a distinct advantage over other bidders in that he can select 
either a domestic or foreign source depending upon the range of bid 
prices disclosed, with the result that the bidder can control his rela- 
tive standing among the bidders, as was done by you in this case. 
This, we think, would be prejudicial to the open and competitive 
character of the advertising procedures and would permit bidders 
the widest latitude in selecting the most advantageous source of man- 
ufacture to the detriment of those bidders who initially complied with 
the invitation requirement. 

Under the circumstances, we must conclude that the invitation 
requirement here involved is a materia] provision going to the sub- 
stance of the bids thereunder, and, therefore, that your bid as submit- 
ted was not responsive to the invitation and should be rejected for 
noncompliance with the requirements of the invitation. Neither may 
the defect in your bid be cured after opening by furnishing the name 
of a source or sources of manufacture. See City of Chicago v. Mohr, 
74 N.E. 1056; 17 Comp. Gen. 554. 

Accordingly, you are advised that your bid may not be considered 
for award under the instant invitation. 


[ B-141359 J 


Contracts—Assignments—Second Assignment Prior to Re- 
lease From First Assignee—Validity 


A second assignment of an amount due under a Government contract made a 
short time prior to the execution of a release by the assignee under the first 
assignment—both assignments being made pursuant to the Assignment of Claims 
Act of 1940, 41 U.S.C. 15—may be regarded as a valid assignment, the technical 
deficiency with respect to the period between the second assignment and the 
release, when such second assignment was without legal effect to give the second 
assignee any right to payment, having been cured by the release of the first 
assignment; therefore, the amount due under the contract is not subject to levy 
for taxes due the United States but is for payment to the second assignee. 
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To Hall E. Mosher, Department of the Army, January 20, 1960: 


Reference is made to your letter of October 8, 1959, file LMSCF, 
with its enclosures, transmitted here with 1st endorsement dated 
November 12, 1959, by the Office of the Chief of Engineers, file 
ENGCR 260/6, Calmes Engineering Company, submitting a final 
payment voucher drawn in favor of Succession of John Wise Calmes, 
d/b/a Calmes Engineering Company, in the amount of $4,260 under 
contract No. DA-40-041-ENG-1535 dated June 30, 1955. You re- 
quest a decision as to the party or parties properly entitled to payment 
of the amount due. 

By the terms of the contract, John Wise Calmes, d/b/a Calmes 
Engineering Company, agreed with Memphis District, Corps of En- 
gineers, U.S. Army, to construct and deliver ten steel material barges 
for a price of $34,500 each—a total contract price of $345,000. By 
an assignment dated January 27, 1956, the contractor assigned to the 
National Bank of Commerce in New Orleans, Louisiana, all of the 
contractor’s right to all moneys due or to become due under the con- 
tract. Bya release dated February 20, 1958, the assignee released the 
contractor from the assignment. Meanwhile, by an assignment dated 
February 7, 1958, the contractor assigned to the Republic National 
Bank of Dallas, Dallas, Texas, all of the contractor’s right to all 
moneys due or to become due under the contract. 

Both assignments were made and notice given in conformity with 
the Assignment of Claims Act of 1940, as amended (31 U.S.C. 203; 
41 U.S.C. 15), and in accordance with clause 27, of the general pro- 
visions of the contract, which provides in part: 

27. Assignment of Claims.—(a) Pursuant to the provisions of the Assign- 
ment of Claims Act of 1940, as amended, (31 U.S. Code 203, 41 U.S. Code 15), if 
this contract provides for payments aggregating $1,000 or more, claims for 
moneys due or to become due the Contractor from the Government under this 
contract may be assigned to a bank, trust company, or other financing institu- 
tion, including any Federal lending agency, and may thereafter be further 
assigned and reassigned to any such institution. Any such assignment or 
reassignment shall cover all amounts payable under this contract and not 
already paid, and shall not be made to more than one party, except that any 
such assignment or reassignment may be made to one party as agent or trustee 
for two or more parties participating in such financing. Notwithstanding any 
other provision of this contract, payments to an assignee of any moneys due or 


to become due under this contract shall not to the extent provided in said Act, 
as amended, be subject to reduction or set-off. 


It is reported that John Wise Calmes died in April 1958. The 
contract work was completed on April 13, 1956, but final payment has 
been withheld pending determination as to whether certain delays 
were excusable. By Modification No, 1 dated August 21, 1959, com- 
pletion dates on some of the barges were extended a total of 208 days, 
thereby requiring payment of the amount of the subject voucher as 


final payment by the United States to the party or parties properly 
entitled thereto. 
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In a letter dated April 16, 1959, to the Memphis District, Corps 
of Engineers, the attorneys for the Republic National Bank of Dallas 
stated in part that during February 1958 the National Bank of Com- 
merce in New Orleans demanded payment of its note and that pay- 
ment was made by the Republic National Bank of Dallas, which then 
took over all of the collateral security and was given the new assign- 
ment dated February 7, 1958. With reference to that transaction, it 
is stated in the referred-to letter of April 16, 1959: 

During the closing out of the transfer of this loan, we were under the im- 
pression that the original assignment to the National Bank of Commerce in New 
Orleans could not be reassigned to the Republic National Bank of Dallas 
under the Assignment of Claims Act, so we therefore had the National Bank 
of Commerce in New Orleans execute a release which it did not sign until 
it received the funds from Dallas. That is why the release was delayed until 
February 20. In the meantime, the bank in Dallas wanted to get all of its 
security together before making payment to the Dallas bank, so we had Mr. 
Calmes come in and sign the new assignment on February 7. Consequently, 
the new assignment was executed prior to the date of the release of the first 
assignment. The intention throughout these negotiations was for the Republic 


National Bank of Dallas to have an assignment of the government’s 
contract. * * * 


With your letter of October 8, 1959, there was enclosed a copy 
of a Notice of Levy issued by the Internal Revenue Service at New 
Orleans on January 9, 1959, against John Wise Calmes in the amount 
of $19,994.62 covering taxes due the United States. 

The assignee under the first assignment has released all rights ac- 
quired under the assignment and the release appears adequate to pro- 
tect the United States, insofar as that assignee is concerned. Thus, 
while technically it may well be that during the interval between the 
execution of the second assignment (February 7, 1958), and the re- 
lease of the first assignment (February 20, 1958), such second assign- 
ment was without legal effect to confer upon the second assignee the 
right to payment under the contract, any technical deficiency would 
appear to have been cured by the subsequent release of the first assign- 
ment. Therefore, payment of the amount remaining unpaid under 
the contract should be made to the second assignee, the Republic 
National Bank of Dallas. Central National Bank of Richmond v. 
United States, 91 F. Supp. 738. 

As requested, the papers transmitted with your letter are returned 
herewith. 


[ B-141528 J 


Contracts — Cost-Plus-a-Percentage-of-Cost Prohibition— 
Flood Control Projects—Subcontract Between State and 
Private Contractor 

A subcontract with a cost-plus-a-percentage-of-cost provision between a subcon- 


tractor and a State under a cost-reimbursement prime contract between a 
State and the Federal Government, incident to a project authorized by the 
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Flood Control Act of 1950 and pursuant to the authority in section 2 of the 
act of June 28, 1938, 33 U.S.C. 701c-1, which does not contain any restriction 
on the types or methods of contracting or any restrictions on expenditures to 
the States, except that such expenditures must be reasonable, is not an illegal 
contract so as to preclude reimbursement of an amount determined to be 
reasonable, notwithstanding that generally the cost-plus-a-percentage-of-cost 
prohibition is applicable to subcontracts. 


To J. P. Hogan, Department of the Army, January 20, 1960: 

We refer to a letter of November 18, 1959, forwarded by second 
endorsement of December 11, 1959, requesting an advance decision 
as to whether payment is authorized on a voucher in favor of the 
State of California for $108,790.16 submitted pursuant to cost reim- 
bursable contract No. DA-04-203-CIVENG-57-53. 

To carry out the cited contract, the State entered into a subcon- 
tract with Guy F. Atkinson & Company. Under the subcontract 
the State issued change orders providing for work not covered by the 
original plans and specifications to be paid for on the basis of direct 
costs plus 25 percent to cover overhead and profit. 

It is stated that responsible operating officials of the Corps of 
Engineers have indicated that in their judgment a 25 percent allow- 
ance is reasonable. In this connection, it is noted that a contract 
between the Government and Guy F. Atkinson & Company for con- 
struction of a dam on the same project calls for a price computed to 
include amounts for overhead and profit which together account for 
25 percent of the estimated direct costs. Thus, it appears that the 
costs for the work performed are not unreasonable. Your doubt as 
to the propriety of payment on the voucher arises because of the 
cost-plus-a-percentage-of-cost feature in the subcontract which is 
authorized by regulations issued by the State of California. 

We have held that any prohibition with respect to the use of 
cost-plus-a-percentage-of-cost contracting is applicable to subcon- 
tracts, since any costs incurred under a subcontract. would be for 
reimbursement under the prime contract and failure to apply the 
prohibition to subcontracts would permit substantial evasion of the 
purposes of the prohibition. 21 Comp. Gen. 858, 863. 

However, the project in question was authorized by the Flood 
Control Act of 1950, 64 Stat. 170, and the contract with the State was 
entered into pursuant to 33 U.S.C. 701c-1, providing in part: 

* * * Notwithstanding any restrictions, limitations, or requirement of prior 
consent provided by any other Act, the Secretary of the Army is authorized and 
directed to acquire in the name of the United States title to all lands, easements, 
and rights-of-way necessary for any dam and reservoir project or channel 
improvement or channel rectification project for flood control, with funds here- 
tofore or hereafter appropriated or made available for such projects, and States, 
political subdivisions thereof, or other responsible local agencies, shall be 
granted and reimbursed, from such funds, sums equivalent to actual expendi- 
tures deemed reasonable by the Secretary of the Army and the Chief of Engi- 
neers and made by them in acquiring lands, easements, and rights-of-way for any 


dam and reservoir project, or any channel improvement o. ~ rectification 
project for flood control heretofore or herein authorized : 
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Since the statute pursuant to which the contract was entered into 
contains no restriction on the types or methods of contracting or other 
forms of expenditure to be reimbursed to States or other governmental 
agencies, it does not appear that payment of the voucher, the reason- 
ableness of which has been approved by proper authority, would be 
illegal. You are, therefore, advised that payment thereof will not 
be questioned by this Office. 


The voucher and accompanying papers are returned. 


[ B-141066 J 


Postmaster General—Transportation of Mail—Negotiation 


Authority—Metropolitan Plan Establishment 

In connection with the establishment of a metropolitan plan for the transpor- 
tation and distribution of mail within a particular geographical area, the 
discontinuance of the transportation of mail by rail carriers between certain 
points and the substitution of motor vehicle freight service to meet new delivery 
schedules may not be regarded as a changeover from train to highway bus 
service due to discontinued or curtailed train service to come within the nego- 
tiation authority granted to the Postmaster General under 39 U.S.C. 541la. 


A change in the transportation of mail under a metropolitan area plan, which 
would involve discontinuance of a star route contract and include new extended 
service outside the present rail operations of the railroads through the operation 
of motor vehicle freight service over highways, may not be regarded as a sub- 
stitution by the railroads of bus transportation service for abandoned or cur- 
tailed train service so that such new service may be contracted for by negoti- 
ation under the authority in 39 U.S.C. 541a. 


To the Postmaster General, January 21, 1960: 


Reference is made to your letter of October 22, 1959, requesting our 
decision as to whether transportation services required in establishing 
a “Metro Plan” for the State of South Carolina which involves (1) 
services between Florence and Columbia, South Carolina, and (2) 
between Atlanta, Georgia, and Columbia and Florence, South Caro- 
lina, may be procured by negotiating with railroads for transporta- 
tion by motor vehicle over highways in lieu of service by train, 
pursuant to the provisions of the act of February 15, 1933, 47 Stat. 
809, 39 U.S.C. 541a. 

It is our understanding from your letter and information furnished 
informally (Post Office Department Regional Letter, RL No. 59-169) 
that the metropolitan area program or plan recently initiated by the 
Postmaster General has as its primary objective the improvement of 
preferential mail service whereby patrons can be guaranteed : 

A. That every piece of preferential mail deposited in a collection box (See 
Postal Bulletin 20133, dated March 19, 1959) or at a postal installation any- 
where in the metropolitan area by the close of the day (normally 5:00 P.M. or 
later) will be at the delivering office, ready for delivery to the addressee, by 


the start of the following business day (no later than 9:00 A.M.), if destined 
for delivery within the same metropolitan area, and 
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B. That preferential mail posted after 5:00 P.M. will also be delivered on the 
following day, if possible, and 

©. That preferential mail destined for points outside the metropolitan area, 
or arriving from outside the area will also receive the most expeditious service 
‘possible. 


In establishing a “Metro Plan” for a particular area, a central 
“core” city with appropriate sectional and concentration centers are 
selected which together form the basis for determining the size of 
the area to be serviced considering the time required for the trans- 
portation of mail between such points. The radius of the area usually 
included in a sectional center is equivalent to the distance traveled 
by a Star Route or other motor vehicle in from one to two hours. 
Generally, pouches are prepared by each sectional center for every 
other sectional center in the area. Concentration centers serve as 
exchange points between sectional centers, perform distribution of 
mail for points outside the area when the volume does not justify 
complete distribution at sectional centers, and receive mail from 
points outside the metropolitan area that cannot make a pouch for 
each sectional center. When existing transportation schedules do not 
meet the requirements of the metropolitan plan, the establishment of 
additional services is required, and where volume permits and it is 
otherwise found feasible all classes of mail including bulk mail are 
brought under the metropolitan plan. 

We have been informally advised that the metropolitan plan for 
South Carolina is one of the first designed to embrace an entire state 
and will include bulk mail as well as preferential mail. Columbia, 
South Carolina, has been selected as the distribution center, and it 
has been found necessary to revise existing transportation routes and 
schedules requiring, in some instances, the utilization of new means 
of transportation. 

Under the provisions of the act of February 15, 1933, 47 Stat. 809, 
39 U.S.C. 541a, referred to in your letter, the Postmaster General 
was granted authority “in his discretion, to permit railroad and 
electric-car companies to provide mail transportation by motor vehicle 
over highways in lieu of service by train, the compensation for such 
service to be at a rate not in excess of the rate that would be allowed 
for similar service by railroad or electriccar * * *.” 

In our recent letter to the Chairman, Committee on Post Office and 
Civil Service of the Senate, B-139341, July 6, 1959, a copy of which 
was transmitted to you on the same date, we pointed out that the legis- 
lative history discloses that the purpose of this legislation was to 
afford a method of payment from appropriations for railroad trans- 
portation service where highway bus transportation service was sub- 
stituted by the railroad for discontinued or curtailed train service, and 
that such authority to negotiate for this service was to be used at the 
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time a changeover from train service to highway bus service was re- 
quired, i.e., found necessary by the railroad. 

With respect to the proposed change in service between Florence 
and Columbia, it is stated in your letter that the Atlantic Coast Line 
Railroad transports mail from the north to Florence and to points 
south along its line. The Atlantic Coast Line also maintains freight 
service between Florence, Sumter, and Columbia, which is not now 
used for mail transportation. It was the desire of your Department 
to route a daily 40-foot carload of mail to Columbia over the Coast 
Line from New York or Washington via Florence so as to arrive in 
Florence at approximately 8 p.m. However, the merchandise “fast” 
freight train to Columbia does not depart until a later hour and 
arrives in Columbia after 2 a.m. In order that the mail might be 
dispatched from Columbia for delivery on the same day, it is neces- 
sary that it be at the post office loading dock in Columbia by 12 
midnight. It is stated in your letter that this could be accomplished 
by the Atlantic Coast Line’s substitution of motor vehicle service 
between Florence and Columbia for the rail service between these 
points, which would not only preserve to the railroad a portion of 
the mail traffic it now has, but would give the Department the needed 
service, 

We understand, however, that the Atlantic Coast Line Railroad 
recently initiated passenger train service between Florence and Co- 
lumbia and the required mail transportation service has been obtained 
under a contract negotiated with the railroad. The discontinuance 
of such service, we believe you will agree, could hardly be regarded as 
affording a proper basis for invoking the authority provided by the 
act of February 15, 1933, since a changeover from train to bus service 
as contemplated by that act apparently would not be involved. 

It is stated in your letter that the second proposed change in service 
involves mail now placed on the trains of the Georgia Railroad 
at Atlanta, Georgia, destined for Columbia and Florence; that the 
Georgia line goes to Augusta where mail for Columbia is transferred 
to a Star Route and the train carrying the Florence mail continues 
on to Sumter and Florence as a Coast Line train. Upon institution 
of the “Metro Plan,” the foregoing services will be discontinued and, 
in lieu thereof, service by motor vehicle will be instituted between 
Atlanta and Florence with stops at Columbia and Sumter. A portion 
of the mail loaded on the truck at Atlanta will be routed through to 
Sumter or Florence, while other mail will either be left at or dis- 
patched from Columbia. A similar run will be instituted in the reverse 
direction. Under the proposed change this service would be per- 
formed jointly by the Georgia and Atlantic Coast Line railroads in 
lieu of the joint train service now provided by these companies. 
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In other words, the Georgia and Atlantic Coast Line railroads would 
operate motor vehicle services over highways for the transportation 
of mail in a manner not now capable of being accomplished by the 
two railroads over rail routes, which would result in the discontinuance 
of the present Star Route between Augusta and Columbia. As pointed 
out in your letter, Columbia is not on the rail route between Augusta 
and Florence. Thus, it seems evident that the change in service 
proposed would embrace new extended services outside the present 
rail operations of the railroads for the purpose of accomplishing 
the “Metro Plan” objective, rather than the substitution by the rail- 
roads of bus transportation services for existing train services aban- 
doned or curtailed by them. Under such circumstances we do not 
believe that the provisions of the act of February 15, 1933, afford 
authority for negotiating with the railroads for the services required. 
Cf. our decision to you of December 30, 1959, B-141203, 39 Comp. 
Gen. 485, relating to the general advertising requirements applicable 
to the procurement of mail transportation services. 


[ B-140796 J 


Military Personnel—Transportation and Storage of House- 
hold Effects—Duty at Isolated Aircraft Control Warning 
Squadrons off United States Coast 


Members of the uniformed services who are assigned under permanent change 
of station orders to duty at the Texas Towers and who are rotated at 30-day 
intervals between their restricted station offshore and the location of the parent 
organization at Otis Air Force Base—which is not a restricted station for trans- 
portation of dependents—may not have the duty at the Texas Towers considered 
as sea duty or overseas duty under paragraph 8253-2 of the Joint Travel Regu- 
lations or duty to a place in the United States where, due to military restrictions, 
dependents are not permitted to join the member for 20 weeks under paragraph 
8253-3 of the Joint Travel Regulations for entitlement to nontemporary storage 
or shipment of household effects to a designated place at Government expense. 


Members of the uniformed services who are assigned under permanent change 
of station orders to duty on San Clemente Island and Santa Rosa Island—located 
30 miles from the California coast—where dependents are not permitted to 


join the members are not regarded as being assigned to duty beyond the con- 


tinental United States for temporary storage of household effects under para- 
graph 8253-2 of the Joint Travel Regulations but are regarded as being assigned 
to a restricted area in the continental United States for entitlement to shipment 
of household effects to a designated location under paragraph 8253-3 of the 
Joint Travel Regulations. 


To the Secretary of the Air Force, January 25, 1960: 


Reference is made to letter of September 8, 1959, from the Under 
Secretary of the Air Force, PDTATAC Control No. 59-32, requesting 
an advance decision on certain questions relating to the entitlement 
of members of the Air Force to shipment and/or nontemporary stor- 


age of household effects at Government expense incident to assign- 
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ments to isolated Aircraft Control Warning Squadrons, in the 
circumstances described in the letter as follows: 


Ordinarily there is a clear distinction between “duty at a place within the 
continental United States” on the one hand and “sea duty” or “duty at an 
oversea station” on the other. However, in the case of the Texas Towers, San 
Clemente Island, and Santa Rosa Island there is a reasonable doubt as to which 
description applies. 


The Texas Towers are located approximately 40 miles off the New England 
coast and contain no accommodations for dependents. Personnel serving at 
the towers are assigned to Otis Air Force Base with permanent duty station 
at the towers and are rotated between Otis Air Force Base and the towers 
every 30 days. While assigned to the towers, personnel receive foreign duty 
pay and oversea service credit. 


San Clemente Island and Santa Rosa Island are part of the State of Cali- 
fornia but are located more than 30 miles from the California coast and contain 
no accommodations for dependents. Personnel are assigned to the islands as 
permanent duty stations and remain there for a full 18 month tour. While 


stationed on these islands, members receive foreign duty pay and oversea service 
credit. 


Your decision is requested on the following two questions in connection with 


a permanent change of station to (a) Texas Towers, (b) San Clemente Island, 
and (c) Santa Rosa Island: 


1. Is shipment of household goods to a designated location authorized under 
the provisions of paragraph 8253-2 or 8253-3, JTR? 


2. Is nontemporary storage of household goods authorized under the pro- 
visions of paragraph 8253-2, JTR? 


Section 303(c) of the Career Compensation Act of 1949, 63 Stat. 
814, as amended, 37 U.S.C. 253(c), provides in part that under regu- 
lations prescribed by the Secretaries concerned, members of the 
uniformed services in connection with a change of station (whether 
temporary or permanent) are entitled to transportation (including 
packing, crating, drayage, temporary storage and unpacking) of bag- 
gage and household effects, or reimbursement therefor, to and from 
such locations and within such weight allowances as may be pre- 
scribed by the Secretaries. It further provides that within certain 


limitations nontemporary storage of baggage and household effects 
may be authorized in Government facilities, or in commercial facil- 


ities whenever such storage is considered to be more economical to the 
Government. 


Joint Travel Regulations issued pursuant to that authority provide 


generally (paragraph 8101) for nontemporary storage of household 


effects, within authorized weight allowances and for specified periods 
of time determined on the basis of the nature of the change in the 
member’s duty situation. Paragraph 8253-1 of the same regulations 
provides, generally, that upon a permanent change of station for 


personnel on active duty, shipment of household goods from the last 
duty station to the new duty station is authorized. Paragraph 


8253-2a of these regulations provides in part that when a member is 
ordered to sea duty or to duty overseas, shipment of household effects 
is authorized from the last permanent duty station to such location 


within the United States as may be designated by the member con- 


cerned, or his effects may be placed in nontemporary storage under 
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the provisions of paragraph 8101. Paragraph 8253-2b provides that 
when a member is ordered to an overseas station (including assignment 
to nonrotated vessels and units overseas for contemplated periods of 
' more than 12 months), and shipment of household goods is prohibited, 
or when, due to military restrictions, it is anticipated that dependents 
will not be permitted to join him within 20 weeks, shipment is author- 
ized either to nontemporary storage under paragraph 8101 and sub- 
sequently from such nontemporary storage to the member’s current 
duty station, or to any place in the United States the member may 
designate under the provisions of paragraph 7005-2, item 1, and sub- 


sequently from such designated place to the member’s current duty 
station. 


Paragraph 8253-3 of the Joint Travel Regulations provides that 
when a member is ordered to duty at a place within continental 
United States where shipment of household goods is prohibited, 
or where, due to military restrictions, dependents are not permitted 
to join him within 20 weeks, shipment is authorized from the last 
duty station to such location in the United States as the member 
concerned may designate. Upon removal of the military restriction, 
or upon subsequent transfer to an unrestricted duty station, shipment 
is authorized from the designated location to the member’s current 
duty station. 

It is understood that the Texas Towers are offshore radar stations 
located approximately 40 miles off the New England coast and contain 
no accommodations for dependents; that personnel serving at the 
towers are assigned to Otis Air Force Base, Massachusetts, under 
orders which designate the towers as the member’s permanent duty 
station; and that such personnel are rotated between the parent 
organization at Otis Air Force Base and the towers alternately 
every 30 days. 

As pointed out above, paragraphs 8253-2a and 8253-2b of the 
Joint Travel Regulations authorize, within specified limitations, the 
nontemporary storage or shipment of household goods to a designated 
place at Government expense incident to orders assigning members to 
sea duty or to a station overseas to which dependent travel is pro- 
hibited. Such regulations, however, do not appear to contemplate 
nontemporary storage or shipment of effects at Government expense 
to a designated location selected by the member where, as here, mem- 
bers are rotated at 30-day intervals between their restricted station 
offshore and the location of the parent organization at Otis Air Force 
Base, which base apparently is not a restricted station. On that 
basis, it is concluded that members assigned under permanent change 
of station orders to duty at Texas Towers are not entitled to the 
shipment at Government expense of their household goods to a desig- 
nated location under the provisions of paragraphs 8253-2 or 8253-3 of 
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the Joint Travel Regulations. Also, they are not entitled to non- 
temporary storage of household goods under the provisions of 
paragraph 8253-2 of the regulations. Accordingly, as to these mem- 
bers, questions 1 and 2 are answered in the negative. 

While it may be that San Clemente Island and Santa Rosa Island 
are located more than 30 miles from the California coast, it seems 
to be well established that such islands are a part of the State of 
California, a part of the United States, and hence not beyond the 
continental limits of the United States. Thus, the assignment of 
members under permanent change of station orders to duty on those 
islands, where dependents are not permitted to join them, must be 
regarded as assignments to duty at a restricted area within con- 
tinental United States. Therefore, it is concluded that when mem- 
bers are assigned to duty on San Clemente Island and Santa Rosa 
Island, in the circumstances here shown, they are entitled to shipment 
of household effects to a designated location under the provisions 
of paragraph 8253-3 of the Joint Travel Regulations, but they are 
not entitled to nontemporary storage of effects under the provisions 
of paragraph 8253-2 of the regulations. Questions 1 and 2 are 
answered accordingly. 

With respect to the right of the members here involved to foreign 
duty pay, which it is reported is being paid to them for duty at 
Texas Towers, and on San Clemente Island and Santa Rosa Island, 
it would not appear that foreign duty pay is properly payable for 
such duty. See decision of October 7, 1949, B-89292, copy enclosed. 


[ B-141607 J 


Civilian Personnel—Overseas—Veterans Administration 
Employees in Republic of Philippines—Home Leave 

The act of July 28, 1959, 38 U.S.C. 235, which granted to Veterans Administra- 
tion employees, who are United States citizens employed in the Republic of 
the Philippines, certain benefits accorded Foreign Service personnel must be 
applied prospectively, in the absence of express or implied language required 
for a retroactive construction, so that creditable service for home leave begins 
to accrue for such employees on July 28, 1959, and such leave should be recorded 


and available for use without limitation pursuant to 5 U.S.C. 2062f, but no 
lump-sum payment is authorized for any unused home leave. 


To the Administrator, Veterans Administration, January 26, 1960: 


This refers to letter of December 30, 1959, file 052, from your Deputy 
Administrator requesting our decision on certain questions (para- 
phrased below) concerning leave rights and benefits provided by the 
act of July 28, 1959 (Public Law 86-116), 73 Stat. 265, 38 U.S.C. 235, 
for personnel of the Veterans Administration who are United States 
citizens employed in the Republic of the Philippines. 


551978 O = 61 -37 
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Sections 1(a)(7) and 1(b) of the above-cited act, provide, as 
follows: 


(a) The Administrator, may, under such rules and regulations as may be 
‘prescribed by the President or his designee, provide to personnel of the Vet- 
erans’ Administration who are United States citizens and are assigned by the 
Administrator to the Veterans Administration office in the Republic of the 
Philippines, allowances and benefits similar to those provided by the following 
sections of the Foreign Service Act of 1946: 


* * > * & * =e 


(7) Section 933 (relating to the return of personnel to the United States on 
leaves of absence). 


(b) Personnel of the Veterans Administration who are United States citizens 
and are assigned to the Republic of the Philippines by the Administrator of 
Veterans’ Affairs may be granted leaves of absence in the United States, by 
the Aministrator of Veterans’ Affairs, similar to that provided by section 
203(f) of the Annual and Sick Leave Act of 1951 (5 U.S.C. 2061(f)) [5 U.S.C. 
2062(f)]. 


Title 5 U.S.C. 2062(f) reads as follows: 


Officers and employees in the Foreign Service of the United States under the 
Department of State may be granted leave of absence, without regard to any 
other leave provided by this chapter, for use in the United States, its Territories 
or possessions, at a rate equivalent to one week for each four months of 
service outside the several States and the District of Columbia. Such leave 
may be accumulated for future use without regard to the limitation in sub- 
section (c) of this section but no such leave which is not used shall be made the 
basis for any terminal leave or lump sum payment. 

The questions (as paraphrased) are: 

1. Are we correct in assuming that “creditable service” as that term 
is used in 5 U.S.C. 2062(f) refers to any overseas service in the employ 
of the Veterans Administration, regardless of whether it may have 
been performed prior or subsequent to July 28, 1959, the effective 
date of the act cited in paragraph 1 above? 

2. If question 1 is answered in the affirmative, are we not also 
correct in assuming that the permissive authority of the Adminis- 
trator to grant or not to grant such “home leave,” extends to deter- 
mining which portions of the service rendered, both prior and 
subsequent to the effective date of the act, may be accepted as 
creditable? 

8. If the answer to question 2 is in the affirmative, what home leave 
rights or lump-sum payments in lieu thereof accrue to employees on 
duty in Manila at the time the act was approved (July 28, 1959), who 
have since returned to the United States? 

The Deputy Administrator says that a normal overseas tour for 
employees of your Administration is two years. We note, also, that 
your Agency proposes to allow credit for prior service only from the 
beginning of the current tour of overseas duty and in no event prior 
to July 28, 1957, and further proposes to limit the maximum credit 
“to twelve units of service for any tour or series of tours,” thereby re- 
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stricting the amount of home leave that an applicable employee may 
accumulate to 60 days (twelve units of five leave days each). 

The provisions of the Annual and Sick Act of 1951, as amended 
(5 U.S.C. 2061-2066), are applicable to all United States citizens 
employed by your Agency in the Republic of the Philippines, except 
those specifically excluded therefrom since the beginning of the leave 
year 1953. Therefore, all employees falling within the scope of the 
1951 act who were assigned to the Republic of the Philippines prior 
to July 28, 1959, accrued annual and sick leave as therein authorized 
for services rendered up to and including July 27, 1959. Also, we 
direct your attention to the Aministrative Expenses Act of 1946, 
as amended (5 U.S.C. 73b-3), which contains authorization, when 
otherwise proper, for round-trip travel at Government expense of 
Federal civilian employees from their post of duty outside the con- 
tinental United States to places of actual residence at time of appoint- 
ment, for the purposes of taking leave prior to serving another tour 
of duty at the same or some other overseas post. See Executive Order 
No. 9805, as amended, including Bureau of the Budget Circular No. 
A-4, dated May 2, 1955. 

The general rule is that statutes are construed to apply prospec- 
tively unless a retroactive construction is required by express lan- 
guage or by necessary implication. Consequently, since no such 
language either express or implied appears in the act of July 28, 
1959, the benefits provided by that act including the “home leave” 
rights authorized by sections 1(a) (7) and 1(b)—22 U.S.C. 1148 and 
5 U.S.C. 2062(f), are deemed effective on and after July 28, 1959. 

The Civil Service Commission is vested with authority to prescribe 
such rules and regulations as may be necessary to administer the 
provisions of the Annual and Sick Leave Act of 1951, as amended 
(5 U.S.C. 2065). See Title 5, Part 30, Code of Federal Regulations. 
Pertinent sections from (5 CFR) are quoted below for your 
information : 

80.601 Home leave. The leave provided for in subsection 203(f) of the 
Act shall be designated as “home leave.” 

30.602 Creditable service for home leave. Creditable service for purpose of 
accruing home leave shall include the period between the date of the employee’s 
arrival at a post of duty outside the several States and the District of Columbia 
to which he is transferred or assigned and the date of his departure from 


any such post to return by transfer or assignment to a post of duty within the 
several States and the District of Columbia. 


* * * » * * * 
30.803 Responsibility for administration. The heads of agencies to which 
this part applies shall be responsible for the proper administration of this 
part so far as it pertains to employees under their respective jurisdictions, 
and they shall maintain an account of leave for each employee in accordance with 
methods prescribed by the General Accounting Office. 


On the basis of the above-mentioned statutory provisions and 
the applicable leave regulations in effect prior to July 28, 1959, our 








546 DECISIONS OF THE COMPTROLLER GENERAL [39 


view is that creditable service for the purpose of home leave (as 
distinguished from annual leave) authorized by the act of July 28, 
1959, commenced to accrue for employees of your Agency otherwise 
- eligible thereto on July 28, 1959. 

Home leave accumulates under the statute, Public Law 86-116, 
without limitation and shall be recorded and available for future use. 
No lump-sum leave payment is authorized for unused home leave. 
However, the recent enactment does not affect lump-sum leave pay- 
ments otherwise due under the act of December 21, 1944, 58 Stat. 
848, as amended, 5 U.S.C. 61b. 


[ B-141786 J 


Bids—Ambiguous—Acceptance—Failure To Specify Type 
of Item 

A low bidder who fails to indicate which of several types of an item he is bidding 
on could have such an ambiguous bid accepted on the basis of the type most 
advantageous to the Government under the rule that any ambiguity is to be 
construed against the party who created the ambiguity, even though the bidder 
may have intended another type, and such acceptance would not be prejudicial 
to the other bidders; therefore, acceptance of the low bid after the bidder, upon 
request for clarification, advised that the bid price was based on furnishing 
the type most advantageous to the Government and the least advantageous to 
the bidder would not be prejudicial to other bidders, however, in future pro- 
curements it might be advisable to describe each type as a separate item and 
to request the insertion of bid prices for each item. 


To the Administrator, Small Business Administration, January 28, 


1960: 


Reference is made to your letter dated January 22, 1960, requesting 
our advice as to whether a bid submitted by Tri-State Insurance Com- 
pany under Invitation for Bids No. SBA-P&S 60-1, may be accepted. 

The invitation requested bids on Standard Form 33 under Item 1 
for furnishing surety bonds covering certain officers and employees of 
your Administration. However, an attachment entitled “Additional 
Instructions to Bidders” invited bidders to submit bids on the follow- 
ing bases: 

A. Position Schedule Bond without premium adjustment covering Wash- 
soe pervees only as listed on Hxhibit D and covered by bond form SBA 

B. Blanket Bond without premium adjustment covering all positions of the 
agency as reflected in Exhibit C and covered by bond form SBA Form 316. 


C. Blanket Bond without premium adjustment covering all field employees 
of the agency as reflected in Exhibit C and covered by bond form SBA Form 317. 


Under the above descriptions, bonds complying with B would 
afford the greatest coverage, bonds complying with C would afford 
the second greatest coverage, and bonds complying with A would 
afford the least coverage. Three companies submitted separate bids 


ae 


tee al 
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on each type of bond covered by A, B, and C. Of these bids the 
lowest bid for the A type was $44.00, the lowest for the B type was 
$1,432.91, and the lowest for the C type was $1,281.31. 

The Tri-State Insurance Company submitted only one bid price in 
the amount of $1,270.20 (reduced to $1,053.50 prior to bid opening), 
but did not specify whether this bid was based upon supplying the 
A, B, or C type bond. Your letter points out that Tri-State in the 
past has bid only on furnishing the type B bond; that the difference 
between its bid and the other bids on the type A bonds (which were 
$44.00, $47.45, and $131.81) makes it apparent that the company is 
not bidding on the A type in this instance; and that its bid price is 
lower than the lowest other bid received for furnishing either B or C, 
or a combination of A and C type bonds. Additionally, you advise 
that Tri-State, upon being requested to clarify its bid after bid 
opening, advised that its bid price was based upon furnishing the B 
type bond, which, of course, is the least advantageous to the bidder 
and the most advantageous to the Government. 

The failure of Tri-State to definitely identify the type of bond it 
was proposing to furnish resulted in an ambiguous bid, in that it was 
impossible to ascertain from the bid or bid price, whether a type B 
or type C bond was being offered. The rule appears to be well estab- 
lished that any ambiguity in a contract or bid is to be construed against 
the party who created the ambiguity. See 12 Am. Jur., Contracts, sec. 
252; Williston on Contracts, sections 37 and 621; 16 Comp. Gen. 569; 
B-133769, September 20, 1957; B-141092, November 10, 1959. Under 
the circumstances, it may well be that the Government was entitled 
to accept the bid of Tri-State, without clarification, and insist upon 
the bidder’s furnishing a type B bond at the bid price, even though 
the bidder had intended to furnish another type. Had such course 
of action been adopted by your Administration, without requesting 
clarification from Tri-State, we see no basis upon which it could have 
been contended that the award was not the most advantageous to the 
Government, or that an award on that basis would have been unfair 
to other bidders. The bidder’s confirmation, prior to acceptance, that 
its bid was intended to offer the type of bond most advantageous to 
the Government and least advantageous to the bidder, therefore, can- 
not be said to operate to the disadvantage of other bidders and, accord- 
ingly, it is our opinion that the bid may be accepted on that basis. 

In future procurements of this nature, and in order to preclude a 
recurrence of this situation, your Administration may wish to con- 
sider the advisability of describing each type of bond as a separate 
item on the bid form, and requesting that bid prices be inserted fol- 
lowing each item proposed to be furnished. 

The original documents enclosed with your letter are returned. 
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[ B-141167 J 


Interagency Services—Voucher Certification and Documen- 
‘tation—Certifying Officer 


A certification on a voucher for reimbursement for services and materials per- 
formed under an interagency agreement when the voucher is not supported by 
evidence that the services and materials ordered were furnished and accepted 
would be meaningless and not within the contemplation of the act of Decem- 
ber 29, 1941, 31 U.S.C. 82c, which makes it the responsibility of the officer or 
employee certifying a voucher to insure that the facts stated or certified are 
correct and that the proposed payment is lawful under the appropriation or 
fund chargeable. 


Administrative officers who have authority to incur obligations against the de- 
partment’s funds have a duty to determine in the first instance whether services 
and materials ordered are necessary in connection with the work under inter- 
agency agreements and whether the amount for which reimbursement is claimed 
is that agreed upon, although charges for interagency services based upon the 
cost of rendition do not have to be audited by the requisitioning agency in 
order to determine the correctness of the charges. 


Under an interagency agreement which provides that the requisitioning agency 
be kept informed of the progress made by the performing agency in connection 
with the project, officers of the requisitioning agency should, if the requirement 
is complied with, be in a position to certify that the services and materials 
ordered were furnished and accepted and that payment is proper so that the 
required documentation and certification of vouchers can be accomplished. 


To H. R. Fatzinger, National Science Foundation, January 29, 1960: 


Reference is made to your letter of November 3, 1959, transmitting 
a voucher in favor of the Commanding General, AOMC, Redstone 
Arsenal, Alabama, stated in the amount of $25,000. You request a 
decision as to whether, under the facts and circumstances hereinafter 
related, you are authorized to certify the voucher for payment. 

It appears that by letter of February 26, 1959, from the Acting 
Director, National Science Foundation, to the Commanding Officer, 
Army Ballistic Missile Agency, Huntsville, Alabama, it was agreed 
to make available to the Department of the Army, on a reimbursable 
basis, the sum of $25,000 for “Micrometer Detection in the Inter- 
national Geophysical Year Earth Satellite Program” to be performed 
under direction of the Army Ballistic Missile Agency. The Voucher 
represents a claim for reimbursement of such sum and covers the 
direct labor and materials, support costs, and indirect costs incurred 
in connection with the work. 

You express doubt as to the propriety of paying the voucher for 
the reason that it contains “no statement or certification to the effect 
that the supplies and services therein have been received and rendered 
in accordance with arrangements made between the National Science 
Foundation and the Army Ballistic Missile Agency.” Also, you ex- 
plain that it is impossible to secure such a statement from any official 
of the Foundation concerned with the International Geophysical Year 
Program. These officials, you say, maintain they are in no position 
to know that the work performed under the agreement and the sum 
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claimed therefor, which work is of an intangible nature, i.e., scientific 
research, was actually rendered or the materials furnished. 

Section 11 of the National Science Foundation Act of 1950, 42 
U.S.C. 1870, sets forth the general authority of the Foundation, within 
the limits of available appropriations, to do all things necessary to 
carry out the provisions of the act. Subsection (i) thereof authorizes 
the Foundation “to prescribe, with the approval of the Comptroller 
General of the United States, the extent to which vouchers for funds 
expended under contracts for scientific research shall be subject to 
itemization of substantiation prior to payment, without regard to the 
limitations of other laws relating to the expenditure of public funds 
and accounting therefor.” To our knowledge the Foundation has 
submitted no procedures for vouchering and documenting expendi- 
tures for scientific research to the General Accounting Office for 
approval. 

As stated in your letter, 7 GAO 4070 concerning reimbursements 
between Government agencies provides under subsection 4070.20a that 
a sound receiving system to verify the receipt of supplies, materials, 
and services should be established even if such items are furnished 
by a Government agency. And 7 GAO 4040.20 requires, as a pre- 
requisite to payment of Standard Form No. 1080-Revised, “Voucher 
for Transfers between Appropriations and/or Funds,” certification 
of the voucher by an authorized administrative or certifying officer 
in the office billed of the receipt and acceptance of the articles fur- 
nished or services rendered by the billing agency. 

Section 2 of the act of December 29, 1941, 55 Stat. 875, 31 U.S.C. 
82c, makes it the responsibility of the officer or employee certifying 
a voucher to ensure that the facts stated or certified are correct and 
that the proposed payment is lawful under the appropriation or 
fund chargeable therewith. See 22 Comp. Gen. 48; 23 zd. 181, 953; 33 
id. 650. It is clear under the circumstances that certification of the 
voucher in question for payment, unsupported by evidence that the 
services and materials ordered were furnished and accepted, is not 
contemplated by the statute, would merely be a matter of form and 
meaningless and, therefore, such certification is not authorized. See 
23 Comp. Gen, 181. 

It may be stated generally that it is the duty of the administrative 
officers of the department involved having authority to incur obliga- 
tions against the department’s funds to determine in the first instance 
whether the services and materials ordered were necessary in connec- 
tion with the performance of the work involved, and whether the 
amount for which reimbursement is claimed is that agreed upon. 
And it has been held that charges for interagency reimbursable serv- 
ices—based upon the cost of rendition—need not be audited by the 
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requisitioning agency in order to determine the correctness thereof. 
See 32 Comp. Gen. 479. 

The referred-to letter of February 26, 1959, a copy of which accom- 
panied your letter, contains a request that the National Science 
Foundation “be kept informed of the progress made by the Depart- 
ment of the Army in connection with this project.” If the request 
were complied with, someone in the Foundation should be in a posi- 
tion to certify therefrom that the services and materials ordered were 
furnished and accepted, and that payment therefor is proper. On 
the other hand, if the request were not complied with an effort should 
be made to obtain the progress reports from the Department of the 
Army with the view of making the necessary determination. 

Accordingly, you are advised that, on the present record, certifica- 
tion of the voucher for payment is not authorized. The voucher is 
returned herewith, 


[ B-141648 J 


Civilian Personnel—Compensation—Rates—Highest Previ- 
ous Salary Rate—Computation 

The establishment of the salary of a former Foreign Service officer who is ap- 
pointed to a position under the Classification Act of 1949, at the minimum of 
the grade rather than at the highest rate previously earned, may be retroactively 


corrected to conform to administrative policy which provides for establishment 
of salary rates at the maximum permissible rate. 


A regulation which would permit the establishment of entrance salary rates of 
positions under the Classification Act of 1949, on the basis of the highest previous 
rate received in positions under other pay systems, by increasing such highest 
previous rates by statutory increases in such other systems prior to conversion to 
Classification Act rates was within the authority vested in the Civil Service 
Commission, under section 802(a) of the act, to prescribe rates of compensation 
of employees upon reinstatement, reappointment and reemployment; therefore, 
the highest previous salary rate of a Foreign Service officer appointed to a 
classified position may, within administrative discretion, be computed at the 
rate at time of resignation, plus statutory increases in the Foreign Service rates, 
and then converting such rate to the classified rate at time of appointment. 


To Muriel B. Scott, Department of Commerce, January 29, 1960: 


Your letter of January 6, 1960, with enclosures, requests our deci- 
sion whether you may certify for payment the voucher therewith sub- 
mitted for $1,918.76 in favor of H. Herbert Hughes, Deputy Adminis- 
trator of Business and Defense Services Administration, Department 
of Commerce, covering a retroactive adjustment of compensation. 

The record shows that Mr, Hughes entered on duty in BDSA on 
January 2, 1958, under a schedule C appointment as Deputy Adminis- 
trator grade GS-17. His entrance rate of compensation was fixed at 
the lowest level of the grade, $13,975 per annum. At that time it 
was the policy of the BDSA to fix an employee’s entrance rate of 
compensation at the maximum permissible rate, Prior to Mr. Hughes’ 
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employment with BDSA he had served in the Foreign Service at an 
entrance rate of FSR-1, $12,000 per annum. On July 1, 1950, he 
received a periodic in-class promotion (step 2) to $12,400 per annum 
and resigned May 21, 1951. There is nothing in the file to show 
whether Mr. Hughes was employed by the Federal Government from 
May 22, 1951, through January 1, 1958. 

You express the view that in computing the entrance rate the For- 
eign Service rate should be converted to the classification act pay 
schedule as of May 21, 1951, the date Mr. Hughes resigned from the 
Foreign Service and then increased by statutory increases in classi- 
fication act rates. The propriety of increasing the highest previous 
rate by statutory increases in the Foreign Service rates and con- 
verting such rate to a classification act rate as of January 2, 1958, 
the date he entered on duty with the BDSA is questioned. Should 
your view be correct, you say that the $12,400 per annum rate for 
FSR-1, step 2, on May 21, 1951, was equivalent to the second step 
of grade GS-17, $12,400 per annum, subsequently increased as follows: 

$13,200 by Public Law 201, 82d Congress, approved October 24, 
1951, 5 U.S.C. 1113, effective July 8, 1951; $14,190 by Public Law 
94, 84th Congress, approved June 28, 1955, 5 U.S.C. 1113(b), effec- 
tive March 13, 1955; and $15,615 by Public Law 85-462, approved 
June 20, 1958, 5 U.S.C, 1113, effective January 12, 1958. Under that 
method Mr, Hughes could have been appointed at the rate of $14,190 
per annum. That rate would have been increased to $15,615 per 
annum on January 12, 1958, under Public Law 85-462, and further 
increased by a periodic step-increase effective July 12, 1959, to the 
third step of grade GS-17, $15,855 per annum. 

By the alternative method used in computing the vouchered amount, 
the FSR-1 rate of $12,400, effective in May 1951, had been increased 
to $15,000 by January 2, 1958. Therefore, in the voucher transmitted 
with your letter Mr. Hughes’ entrance rate is fixed at $14,835, the 
maximum scheduled rate of grade GS-17. That rate was increased 
by the 1958 salary increase act to $16,335. 

Because of your doubt concerning the method used you request a 
decision upon the following questions: 


1. Is Mr. Hughes entitled to retroactive adjustment in compensation due to 
an administrative error in fixing his rate of salary at time of appointment? 

2. If your answer to Question 1 is in the affirmative, based on his “highest 
previous rate” of $12,400 in Foreign Service, has the proper method been fol- 
lowed in establishing the maximum step of GS-17, $14,835, as the correct rate 
effective January 2, 1958; and may the attached voucher be certified for 
payment? 

3. If your answer to Question 2 is in the negative, should the Excepted 
Appointment (Correction) effective January 2, 1958, be shown as $14,190 per 
annum, the second step of GS-17; the Periodic Step-Increase effective July 
12, 1959, be corrected to read from $15,615 to $15,855, and the voucher pre- 
pared accordingly? 
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We held in 34 Comp. Gen. 380, that retroactive salary adjustment 
may be made when, incident to the appointment of a former Foreign 
Service officer to a position in the Department of Agriculture under 
the Classification Act of 1949, an administrative error is made in 
fixing the employee’s initial salary at the minimum instead of at 


the highest rate he had previously earned, contrary to the policy of 


the Department of Agriculture. Therefore, your first question is 
answered in the affirmative. 


Section 25.102(j) in effect at the time Mr. Hughes was reemployed 
in a Classification act position on January 2, 1958, provided in part 
as follows: 


* * * If such highest previous rate was earned in a position not subject to 
the Classification Act, it shall be increased only by those amendments to the 
Classification Act or other applicable statutory amendments which were enacted 
during a period when the employee was not in civilian service as described 
above. [Italics supplied.] 

We have not heretofore had occasion to construe the above-italicized 
language in any decision. However, under section 802(a) of the 
Classification Act of 1949, 5 U.S.C. 1132(a), the Civil Service Com- 
mission has authority to fix the basic rate of compensation of any 
officer or employee when he is reinstated, reappointed, or reemployed. 
The language referred to first was used in section 25.102(j) of the 
Federal Employees Pay Regulations, effective October 2, 1956 (21 
FR 7507). It was deleted by amendment of section 25.102(j), effec- 
tive July 26, 1959, and is not in the current regulations. 

We understand that the purpose of the language was to authorize 
construction of entrance salary rates of positions under the classi- 
fication act from highest previous rates attained under other pay 
systems by increasing such highest previous rates by statutory in- 
creases in such other systems, prior to conversion to classification act 
rates. In the exercise of administrative discretion the employee 
could be given the rate more beneficial to him. 

In view of the statutory authority for the regulation, which regu- 
lation was in effect at the time of Mr. Hughes’ reemployment, we 
find no objection to the method used in computing his revised entrance 
salary rate. Therefore, the voucher which is returned herewith 
properly may be certified for payment if correct in other respects. 


In light of the affirmative answer to question two no answer is 
required to question three. 
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[ B-141267 J 


Contracts—Awards—Equal or Tie Bids—Small Business 
Set-Aside 


Where two bidders who qualify as small business concerns submit equal low 


bids on the non-set-aside portion of a procurement and, pursuant to Armed 
Services Procurement Regulation 2-406.4, one has been chosen by lot for award 
of the non-set-aside portion, in the absence of similarly prescribed procedures 
for the award on the small business set-aside portion, both bidders—not just the 
one receiving the non-set-aside award—have the same right to be considered in 
negotiations for the set-aside, and the only way their rights can be fairly pro- 
tected is through the use of the bidder lot method. 


To the Secretary of the Air Force, February 2, 1960: 


Reference is made to your letter of January 8, 1960, relative to a 
procurement under invitation No. IF B-40-604-60-298, Memphis Air 
Force Depot, Memphis, Tennessee. 


The invitation, issued October 13, and amended October 27, 1959, 
divided a procurement of foam liquid into small business set-aside 
amounts of 150,000 gallons under item No. 1 (to be furnished in 5- 
gallon containers) and 101,805 gallons under item No. 2 (to be fur- 


nished in 55-gallon drums) and non-set-aside amounts of 150,000 gal- 


lons under item No. 1 and 99,605 gallons under item No. 2. The 
Notice of Small Business Set-Aside attached to the invitation pro- 
vided in part as follows: 


150,000 additional gallons of Item 1 and 101,805 gallons of Item 2, as identi- 
fled elsewhere in the schedule, has been set-aside for award to one or more 
Small Business Concerns, Negotiations for award of this set-aside portion will 
be conducted only with responsible Small Business Concerns who have sub- 
mitted responsible bids on the non-set-aside portion of the unit price within 
120% of the highest award made on the non-set-aside portion. Negotiations 
shall be conducted with such Small Business Concerns in the order of their 
bids on the non-set-aside portion beginning with the lowest responsive bid. The 
set-aside portion will be awarded at the highest unit price awarded for the 
non-set-aside portion. However, the Government reserves the right not to con- 
sider token bids or devices designed to secure an unfair advantage over other 
bidders eligible for the set-aside portion. The partial set-aside of this procure- 
ment for Small Business Concerns is based on a determination by the Con- 
tracting Officer, alone, or in conjunction with a representative of the Small 
Business Administration, that it is in the interest of maintaining or mobilizing 
the Nation’s full productive capacity, in the interest of war or national defense 
programs, or in the interest of assuring that a fair proportion of Government 
procurement is placed with Small Business Concerns, 


In response to the invitation, MacAndrews & Forbes Company sub- 
mitted a bid of $1.22 per gallon on item No. 1 and $1.085 per gallon 
on item No. 2. Award was made on item No. 2 to a lower bidder. 
On item No. 1, award was made to National Foam Systems, Inc., 
which had submitted a bid equal to the bid of MacAndrews & Forbes 
Company on that item and which had been chosen by lot for the 
award in accordance with applicable regulations. It appears that 
both MacAndrews & Forbes Company and National Foam Systems, 
Inc., qualify as small business concerns. MacAndrews & Forbes Com- 
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pany contends that the procurement officer should award the set-aside 
portion under item No. 1 to it by negotiation instead of considering 
both low bidders for negotiation and subjecting that company to the 
uncertainty of an award by lot with respect to the set-aside portion. 

Armed Services Procurement Regulation 2-406.4 provides gen- 
erally that in case of two or more equal low bids “award shall be 
made by a drawing by lot.” However, there is no provision of statute 
or regulation prescribing the procedure for making an award cover- 
ing a small business set-aside where two or more low bids on the non- 
set-aside portion are equal in all respects, as in the instant matter. 
It is believed that, in the absence of such a controlling provision, 
consideration of both of the equal low bidders for negotiation and 
determination by lot, as contemplated by the contracting officer in 
the instant matter, is proper and in conformity with existing regula- 
tions. Unless controlled by prescribed procedures, there is not ap- 
parent any satisfactory basis for arbitrarily eliminating one or more 
equal low bidders from consideration for award of the set-aside por- 
tion. Both bidders, having submitted bids which are equal in every 
respect, have an equal right to be considered the lowest responsive 
bidder for set-aside purposes as well as for non-set-aside purposes 
and, in our opinion, the only way their rights in this regard can be 
fairly protected is through the use of the lot system. 

It is therefore our opinion that the company to be given priority 
consideration in negotiating the set-aside contract should be deter- 
mined by lot in the same manner as was the lowest responsive bidder 
for the award of the non-set-aside contract, 


[ B-140659 J 


Transportation—Teleticketing Contracts—Propriety 


A teletype ticket service contract between General Services Administration and 
an airline under which, in exchange for Government transportation requests, 
airline tickets are electronically transmitted and issued to employees for official 
travel by means of a teletype ticket receiver is proper, provided that the Govern- 
ment and its employees are exempt from any liability in excess of that incident 
to conventional procedures, that recovery of unauthorized or excessive charges 
is limited to proceedings against persons who obtain the transportation resulting 
in such charges, that procedures are established for handling excess baggage 
charges with the airline continuing to be responsible for the validation stamp, 
and provided further that arrangements are made which would permit partici- 
pation of other airlines. 


To the Administrator, General Services Administration, February 
3, 1960: 


Our Civil Accounting and Auditing Division has raised questions 
concerning the propriety of a ticket service contract dated March 23, 
1959, between Delta Air Lines, Inc., and the Atlanta Regional Office of 
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the General Services Administration. The contract covers an ar- 
rangement for teletype ticketing, sometimes called “teleticketing,” 
under which, in exchange for Government transportation requests, air- 
line tickets are electronically transmitted and issued to Government 
employees for official travel purposes by means of a teletype ticket 
receiver which is located in the General Services Administration offices 
in the Peachtree—Seventh Building, Atlanta, Georgia. 

Under the contract in question the Government agrees to arrange 
for the installation of a teletype ticket receiver ; pay for its installation 
charges and other (monthly rental) charges for its use (this requires 
a lease with the Southern Bell Telephone and Telegraph Company) ; 
report to Delta the receipt on the ticket receiver of all tickets; sub- 
mit to Delta monthly all signed transportation requests received; 
be responsible for the validating stamp supplied by Delta and for the 
misuse of the stamp and tickets; conform to Delta’s instructions for 
validating tickets; allow Delta to inspect unused tickets; give receipts 
to Delta for all blank ticket forms supplied; and return at Delta’s 
request at any time all ticket forms and the validating stamp. In re- 
turn, Delta agrees to furnish the tickets that the Government requests, 
whether routed via Delta or competing airlines, and the Government 
reserves the right to select for the transportation service desired the 
airline of its choice. Under paragraph III of the contract, it is “the 
Government’s responsibility to insure that the tickets and validating 
stamp are adequately protected from misuse by unauthorized persons.” 

As we understand operations under the contract, the Government 
traveler telephones the Delta ticket office and requests transportation 
via a particular airline, giving the transportation request number and 
other relevant information such as the class of service, date of travel, 
flight number, etc. Delta advises the cost of the services that are 
ordered via the selected airline and confirms the reservation. The 
traveler completes the transportation request and a Delta clerk tele- 
phones your clerk who is advised that a ticket is ready for sending. 
The ticket information is transmitted to the teletype ticket receiver 
where a blank ticket form is completed automatically. Your clerk at 
the teletype ticket receiver station accepts the completed and signed 
transportation request tendered by the traveler, comparing the trans- 
portation service authorized on the transportation request with the 
transportation service specified on the ticket. He then validates, #.e., 
stamps the ticket and delivers it to the traveler. One copy of the 
airline ticket, signed by the traveler, is retained by the General Serv- 
ices Administration. 

The saving accruing to the Government under this arrangement 
through the elimination of employee trips to airline ticket offices re- 
portedly is estimated to be valued at about $4,700 annually, compared 
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with an annual rental cost of about $500 for the use of the teletype 
ticket receiver. We are informed that this cost is shared equally by 
the various participating Government agencies located in the Peach- 
tree—Seventh Building through reimbursements to the General Serv- 
ices Administration. It is indicated that the time spent by 
Administration employees in participating in the arrangement has 
averaged roughly an hour a day. 

While it appears that you are authorized, in the exercise of admin- 
istrative discretion, to obtain and utilize facilities of the described 
kind in order to fulfill your responsibilities under sections 201(a) and 
302(a) of the Federal Property and Administrative Services Act of 
1949, 63 Stat. 377, 383-384, 40 U.S.C. 481(a), and 393-394, 40 U.S.C. 
252(a), there are certain features of the present contract which could 
give rise to legal consequences resulting in possible governmental 
liabilities for the satisfaction of which the availability of public funds 
would be questionable. In particular, we question the propriety of 
the contractual provision whereby the Government assumes respon- 
sibility for the protection of the airline validating stamp in view of 
section 3648, Revised Statutes, 31 U.S.C. 529, insofar as that provision 
of law requires that payment for any service furnished for the use of 
the United States shall not exceed the value of the service rendered, 
and section 3678, Revised Statutes, 31 U.S.C. 628, setting forth that 
“Except as otherwise provided by law, sums appropriated for the 
various branches of expenditure in the public service shall be applied 
solely to the objects for which they are respectively made, and for no 
others.” 

As we said in our decision of October 30, 1956, B-129003, to the 
Administrator of the Federal Civil Defense Administration, an ar- 
rangement whereby a Government employee would act as issuing 
agent for an airline and be personally responsible for the safekeeping 
and the collection of tickets “might well result in unforeseen obliga- 
tions or liabilities on the part of the Government as a result of the 
employment of its personnel in a dual capacity.” A copy of that 
decision is enclosed for ready reference. Under the present arrange- 
ment at Atlanta, misuse of the airline validating stamp which would 
lead to the validation of completed tickets for transportation not 
properly authorized by the Government would give rise to contro- 
versies between the airlines and the Government as to liability for 
payment of the charges accruing for the unauthorized transportation. 
To avoid such complications it would seem essential that the con- 
tracting airline agree to exempt the Government and its employees 
from any liability in excess of that incident to conventional ticketing 
procedures and to limit action for recovery of unauthorized or exces- 
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sive charges to proceedings against the person or persons who obtain 
transportation resulting in such charges. 

The problem has been the subject of conversations between repre- 
sentatives of our Office and yours, We have given consideration to 
one alternative procedure whereby the completed airline ticket trans- 
mitted to the teletype receiver station would be validated by an agent 
or servant in the employ of the airline at or before the time the 
passenger begins his journey. In other words, protection of the vali- 
dation stamp would, as is true ordinarily in the trade, continue to 
be the airline’s responsibility. The Government would be held ac- 
countable for the airline’s ticket stock on hand in the teletype receiver, 
but the completed ticket would be invalid in the absence of authenti- 
cation by the airline. In accordance with the suggested alternative 
procedure the Government traveler would present the pertinent Gov- 
ernment transportation request and the airline’s copies of the ticket 
to the airline’s agent, usually at the air terminal. The airline’s agent 
would retain the original transportation request and such copies of 
the ticket as are not required by the traveler. Such a procedure for 
the validation of tickets would not seem to be unduly burdensome 
upon the airline and would relieve the Government of a responsibility 
which has always been assumed by the carriers. It would also serve 
as an additional check on the issuance and validation of carrier tickets 
in excess of that specified in the Government transportation request 
which by its terms (condition 1 on the back of the request) limits 
Government responsibility for charges to transportation and accom- 
modations of the type, class or character specified in the request and 
makes it the carrier’s duty to collect any excess charges from the 
traveler. 

An additional consideration which suggests the desirability of 
having the validation process remain the airline’s responsibility is 
the fact that there are occasions when the Government traveler has 
excess baggage. Under present conditions the so-called Government 
Excess Baggage Authorization (GEBA) is issued at the same time 
as the flight ticket. Authorization for the handling of excess baggage 
is reflected either in the Government transportation request specify- 
ing the class and character of the transportation service or in a 
separate transportation request covering excess baggage only. Tele- 
ticketing arrangements do not now afford any substitute for the 
present method of handling of the paperwork for the excess baggage 
authorized to be carried since the exact weight to be carried is not 
determined until the traveler’s arrival at the airport to prepare for 
his journey. Validation of the flight ticket and of the excess bag- 
gage document by the airline’s agent at the same time at the airport 
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would tend to eliminate confusion and to maintain uniformity for 
the convenience of the Government and the traveler. Indeed, there 
is no apparent reason why such coincidental handling should not be 
advantageous to the airline as well. 

Another feature of the Atlanta teleticketing contract which is 
subject to criticism is the requirement that all ticketing arrangements 
be made with Delta Air Lines, Inc., regardless of the initial airline 
to be used for the transportation, although the Government reserves 
the right to select the scheduled airline of its choice. This contra- 
venes 5 GAO 2040.30 which requires that transportation requests be 
drawn on the carrier which is expected to honor them for service. 
There also exists in that situation a potential source of discrimination 
against other airlines capable of providing the necessary service. 
We understand, however, that this objection could be eliminated by 
the installation of later model teletype equipment which would per- 
mit the direct participation of other airlines in the arrangement, 
enabling transmission of the flight ticket information to the teletype 
receiver by any particular airline selected and named in the trans- 
portation request issued by the Government. It would seem neces- 
sary that all interested airlines serving the same point be signatories 
to the joint contract unless they have separately designated one par- 
ticular line as their agent in the making of the contract, or unless 
separate contracts are negotiated with each airline. 

Interest has been expressed by your representatives in expanding 
utilization of the teleticketing technique of obtaining travel docu- 
mentation requirements into other areas where savings are demon- 
strable. As noted above, we have discussed this matter generally with 
your representatives; we shall, of course, be glad to continue discus- 
sions in the interest of contributing to the solution of any problems 
that may be encountered in the preparation of suitable arrangements 
at any particular place. It is possible that other transportation media 
such as the railroads and buslines will seek to participate in a tele- 
ticketing arrangement at various locations, and apparently the de- 
vices used are adaptable to use by the railroads and buslines. 

We approve the teleticketing arrangement at Atlanta and at other 
places as the need and desirability are administratively determined 
to exist, provided that the present contract and others for the same 
purpose are revised to include provisions consistent with the views 
and conditions stated herein and subject to further review by our 
Office, as occasion requires, of operations pursuant to such arrange- 
ment at selected locations and installations, for the purpose of deter- 
mining whether the interests of the United States are being materially 
served in the instances involved. 
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[ B-140931 J 


Transportation—Rates—Exceptions Tariff—Mixed Truck- 
load Shipments 


Although an exception rating on an article in a freight tariff usually removes 
the rating on such article from the classification tariff, a qualification of a 
rating in an exceptions tariff and an unqualified rating on the same article 
in the classification tariff are separate and distinct items from a transportation 
standpoint, so that a qualified exceptions rating does not remove the rating 
on such article from an unqualified classification. 


An any-quantity rating on radio transmitting and receiving sets, combined, in 
an exceptions tariff, which provides that such any-quantity rating is not ap- 
plicable on straight truckload shipments, does not remove the third-class rating 
provided on straight truckload shipments for this item in the classification 
tariff; therefore, the rule in the classification tariff that the rating on a mixed 
truckload shipment, which includes radio transmitting and receiving sets, com- 
bined, should be the rating provided at the straight truckload rate for the item, 
is for application. 


To Eastern Freight Ways, Inc., February 5, 1960: 


Consideration has been given your letter of October 1, 1959, rela- 
tive to the action of our Transportation Division in collecting by 
setoff an asserted overpayment of $252.99 made in making payment 
for the transportation of a mixed truckload shipment, weighing 20,609 
pounds, from Rome, New York, to Port Newark, New Jersey, for 
export, on bill of lading No. AF-1552579, in October 1953. Included 
in this mixed truckload shipment were 23 boxes and 2 reels of “RADIO 
TRANSMITTING & RECEIVING SETS COMBINED,” weigh- 
ing 7,043 pounds. Your letter relates to the proper rate to be used 
in computing the charges on this portion of the mixed truckload ship- 
ment. You urge that these radio transmitting and receiving sets 
combined should be rated under the provisions of item 2250A in 
supplement No. 5 to Middle Atlantic Conference, Agent, Exceptions 
and Rules Freight Tariff No. 10-J, MF-I.C.C. No. A-500. 

Rule 2 of Freight Tariff No. 10—J provides the rule for rating 
mixed truckload shipments. This rule is in pertinent parts as follows: 
Section A: 


Except as otherwise provided, when a number of different articles, for which 
ratings or rates are provided when in straight truckload or volume shipments, 
are shipped at one time by one consignor to one consignee and destination in 
truckload or a volume shipment, they will be charged at the actual or authorized 
estimated weight and at the straight truckload or volume class or commodity 
rate (not mixed truckload or volume rate) applicable to each article. * * * 
[Italics supplied.] 

e 7. « * * & o 
Section E: 


This rule will NOT apply on: 
(a) Articles on which truckload or volume ratings or rates are NOT 
APPLICABLE. 


Thus, in computing the charges on a mixed truckload shipment 
under Section A of Rule 2, the “straight truckload rate” applicable 
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on each individual article in the mixed truckload must be applied to 
the weight of the particular article on which it: applies. Therefore, 

since one of the articles making up the mixed truckload shipment 
involved in this case is radio transmitting and receiving sets, combined, 
the “straight truckload rate” which would be applicable on a “straight 
truckload” of this particular article must be applied to the weight of 
that particular article in computing the charges on the mixed truck- 
load shipment. 

Item 2250A of Exceptions and Rules Freight Tariff No. 10-J pro- 
vides an any-quantity rating on “ELECTRICAL APPLIANCES or 
EQUIPMENT, or PARTS NAMED,” followed by a list of articles, 
including “Radio Transmitting and Receiving Sets combined,” on 
which the any-quantity rating applies “In straight or mixed shipments, 
except as otherwise provided.” A reference mark placed in front of 
the listing of “Radio Transmitting and Receiving Sets combined” pro- 
vides that the any-quantity exception ratings in the item are “NOT 
APPLICABLE on straight T.L. shipments.” While an exception 
rating on an article usually removes the rating on that article from the 
classification, the qualification of that exception rating by limiting it 
so as not to apply on “straight T.L. shipments” effectively leaves the 
classification rating to apply on “straight T.L. shipments.” Thus, 
since the any-quantity rating is “NOT APPLICABLE on straight 
T.L. shipments” of radio transmitting and receiving sets, combined, 
the third-class rating provided in the National Motor Freight Classi- 
fication on straight truckload shipments of this article has not been 
removed from the Classification by the exception and must be applied 
to that article in the mixed truckload shipment here involved. A 
qualified rating on an article published in an exception and an unquali- 
fied rating on the same article published in the classification proper 
appear to be separate and distinct items, from a transportation stand- 
point. See, for instance, the views expressed by the Interstate Com- 
merce Commission as to released and unreleased ratings in American 
Home Foods, Ine. v. Delaware, L.& W. R. Co., 303 1.C.C. 655; Upjohn 
Company v. Pennsylvania R.R. Co., 306 1.C.C. 325 ; and Dow Chemical 
Co. v. Chesapeake and Ohio Railroad Co., 306 I.C.C. 408. 

Therefore, since the exception in Rule 2 of this tariff, quoted above, 
provides that when a shipment contains a number of different articles 
for which ratings or rates are provided “When in straight truckloads” 
they will be charged for at the straight truckload class or commodity 
rate applicable to each article, the straight truckload rate is the only 
rate properly applicable on radio transmitting and receiving sets, 
combined, which were included in this mixed truckload shipment. 
Apparently you treat Section E of Rule 2 as providing for the non- 
applicability of Rule 2 on articles on which the rating in item 2250A 
is not applicable on truckloads. The application of Rule 2 is not so 
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limited. Rule 2 does apply because there is a rating in the classifica- 
tion proper that does apply on straight truckloads of the commodity 
here in question. 

Accordingly, the action in recovering this overpayment is sustained. 


[ B-141316 J 


Military Personnel—Quarters Allowance—Nonavailability 
of Government Quarters—Conclusiveness of Certification 


Quarters allowance claims under section 302(b) of the Career Compensation Act 
of 1949, 37 U.S.C. 252(b), which precludes payment of quarters allowance to 
members of the uniformed services assigned to Government quarters or housing 
appropriate to their grade or rank and adequate for themselves and dependents, 
are for determination on the basis of the facts in each case rather than on the 
basis of a specific administrative authorization or certification that is contrary to 
the actual facts, and although a contemporaneous authorization or certification 
by proper authority of quarters availability or adequacy usually is considered to 
be the best evidence of the facts, it is not conclusive where facts are otherwise 
established. 


A certificate by a commanding officer of nonavailability of quarters which ac- 
companied a claim for quarters allowance for an officer, who prior to vacating 
bachelor quarters and moving off base, was advised of a determination that 
adequate quarters were available in new officer quarters, is not conclusive upon 
the accounting officers under the quarters allowance provisions in section 302 of 
the Career Compensation Act of 1949 in view of the facts which clearly establish 
the availability and adequacy of Government quarters, so that the maintenance 
of quarters off base must be regarded as for the officer’s own convenience and 
precludes payment of a quarters allowance. 


To Major Tracy A. Rasmussen, February 8, 1960: 


Reference is made to the letter of November 6, 1959, written in your 
behalf by your attorney, requesting reconsideration of your claim for 
basic allowance for quarters as for an officer without dependents while 
you were on duty at Fort Ord, California, July 2 to October 5, 1955. 
Your claim was disallowed by Office settlement dated October 2, 1959, 
for the reason that adequate quarters were available for your occu- 
pancy and would have been assigned to you but for your election to 
live off the post, citing 32 Comp. Gen. 368, and our decision dated Feb- 
ruary 16, 1955, B-121001, as authority for the disallowance. 

Your attorney states in his letter that the reasons advanced for the 
disallowance do not seem tenable since the commanding general at 
Fort Ord contemporaneously approved your “request for [a certificate 
of] nonavailability” of quarters and that it is difficult to realize that 
a review would overrule a letter of a major general who is in the field 
and has full authority to approve the request youmade. Ina previous 
letter to Lieutenant Colonel Archer, Finance Center, U.S. Army, 
your attorney cited paragraph 5-14, Army Regulation 37-104, which 
stated that the determination of the commanding officer is conclusive 
of the rights of the person, citing 8 Comp. Gen. 82. 
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It appears from the record that when you reported at Ford Ord, 
California, June 4, 1955, you were assigned transient bachelor officer 
quarters and you remained there until July 2, 1955. Meanwhile, on 
June 7, 1955, you requested a certificate of nonavailability of adequate 
quarters and in an endorsement to your request your commanding 
officer recommended to the billeting officer that you be paid basic 
allowance for quarters. In a second endorsement addressed to the 
commanding general at Fort Ord, the billeting officer reported on 
June 9, 1955, that two adjoining rooms and bath were available for 
you in a new bachelor officer quarters building and he certified these 
quarters were considered adequate in accordance with paragraph 14, 
Army Regulations 415-31, dated November 29, 1954, and paragraph 
63, Army Regulations 210-10, Change 1, dated October 27, 1954. De- 
spite that report, the request for a certificate of nonavailability of 
quarters was approved by the commanding general, Major General 
Wright, by third endorsement of June 10, 1955. Your request and 
the endorsements thereto were forwarded to you by a further en- 
dorsement of June 13, 1955. You moved into private quarters effec- 
tive July 8, 1955. 

There has not been furnished a copy of the certificate as to the 
availability of quarters and apparently the certificate cannot be lo- 
cated. Hence, it is not known whether the certificate was qualified 
in any way. However, it is noted that you say that when you sub- 
mitted a military pay order in August 1955 for quarters allowance 
commencing July 3, 1955, containing the certificate of nonavailability 
of quarters in apparent compliance with paragraph 12a, Special Reg- 
ulations 85-1465-10, Change 3, dated April 11, 1954, the finance officer 


refused to pay the allowance because adequate quarters were available 
for you. Thereupon, you appealed to the commanding general and 
on October 5, 1955, less than 4 months from date of approval of the 
certificate of nonavailability of quarters, Major General Mudgett, the 
new commander, determined that quarters allowance could not be paid 


since adequate bachelor officer quarters were available. A further 
statement was made that “Permission was granted to live off post but 
with the assumption that it would be at officer’s expense.” 

The authority cited in paragraph 4-14, Army Regulations 37-104 
(8 Comp. Gen. 82), as to the conclusiveness of the determination of 


the commanding officer with respect to the availability of quarters 
pertained to the status of an enlisted man whose normal situation 
secured for him food and shelter. In those circumstances it was held 
that “normally” a determination by the military or naval authorities 
in a given case, that rations and quarters were available, must be con- 
sidered to be conclusive. 


Section 302 of the Career Compensation Act of 1949, as amended, 
87 U.S.C. 252, provides that, except as otherwise provided by law, 
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members of the uniformed services entitled to receive basic pay shall 
be entitled to receive a basic allowance for quarters. Subsection (b) 
provides that, except as otherwise provided, no such allowance shall 
accrue to members assigned to Government quarters or housing facili- 
ties under the jurisdiction of the uniformed services, appropriate to 
their grade or rank and adequate for themselves and dependents, if 
with dependents. Under such provisions claims for payment of a 
quarters allowance are for determination on the basis of the facts 
appearing in the case rather than on a specific administrative au- 
thorization or certification that is contrary to the actual facts. While 
a contemporaneous authorization or certification by proper authority 
usually is considered to be the best evidence of the facts, it is not con- 
clusive of the matter where the facts are otherwise clearly established. 

In your case, as set forth above, the record clearly shows that before 
you vacated the bachelor officer quarters which you were occupying 
at Ford Ord, a determination was made by the billeting officer that 
adequate quarters were available for you in new bachelor officer quar- 
ters; that you were furnished such determination before you moved 
off the base, and that such quarters would have been assigned to you 
but for the fact that you resided off the base for personal reasons. 
In the case of McVane v. United States, 118 C. Cls. 500, there was 
considered a claim for a quarters allowance by a member of the Navy 
on shore patrol duty who was permitted to reside off the base al- 
though quarters were available for his occupancy and he was so ad- 
vised. In denying his claim, the court stated : 


* * * In this case the law was complied with when reasonably accessible 
quarters were made available to McVane and he was made fully aware that 
they were available and open to his immediate occupancy. The law does not 
require the Government to compensate plaintiff for expenses incurred in main- 
taining quarters ashore for his own convenience. 


While the McVane case involved a period prior to the 1949 act, the 
foregoing reasoning appears to be equally applicable in your case. 
Accordingly, the disallowance of your claim is sustained. 


[ B-141670 J 


Bids—Discarding All Bids—Restrictive Specifications—Re- 
advertisement Factors for Consideration 


Although an invitation which required that the equipment offered bear the seal 
of a particular testing organization is restrictive of competition and should have 
been corrected prior to bid opening, the theoretical elimination of potential 
bidders must be considered against the real detriment which would result from 
a readvertisement after bid prices have been revealed; therefore, since the 
requirement did not preclude four of the six bidders—including the low bidder— 
who did not have the seal from bidding and who, because of the short interval 
between issuance of the invitation and delivery, would not have been able to 
obtain approval and since the remaining two bidders who had the seal would 
not be placed in any financial disadvantage because the approval does not in- 
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volve a recurring charge, none of the bidders would be prejudiced by an award 
to the low bidder under the first invitation on the basis of a waiver of the seal 
requirement. 


To the Secretary of the Navy, February 8, 1960: 


Reference is made to letter of February 1, 1960, from the Bureau 
of Supplies and Accounts (R11) forwarding a report on the protest 
of Arkos Manufacturing Company, Detroit, Michigan, against the 
cancellation of IF B-197-120-60, which opened on December 7, 1959. 

The invitation, issued November 19, 1959, by the Naval Ordnance 
Plant, Louisville, Kentucky, solicited bids for nine gas space heaters 
with a rated output capacity of one million BTU per hour. Para- 
graph 1 of the specifications required the units to comply with the 
standards of the National Electric Code, the American Gas Associa- 
tion, the Test Code of A.S.H.V.E., and Navdocks specification No. 
9Yg. Paragraph 11(b) of the specifications required all units fur- 
nished under the procurement to “bear the seal of the A.G.A. and be 
underwriter approved.” 

Bids were opened on December 7, 1959. The Arkos bid was low at a 
unit price of $1,914, less prompt payment discount. It appears that 
after bid opening Arkos was advised it was low bidder and a pre- 
award survey was made which determined Arkos had the capacity to 
perform within the desired delivery time of 20 days, In view of the 
short delivery time, it appears that Arkos made commitments with 
suppliers on the assumption that it would receive award of the contract. 

However, by telegram of December 15, 1959, the third low bidder 
protested consideration of Arkos’ bid and the second low bid on the 
basis that their units did not bear the seal of the American Gas Asso- 
ciation. It is alleged by Arkos that its units do, in fact, meet the stand- 
ards of the A.G.A., and it is understood that they are approved by 
the Underwriters Laboratories. 

After receipt of the protest, the contracting officer received advice 
that the requirement for the A.G.A. seal was restrictive under the 
principle stated in 33 Comp. Gen. 573. The invitation was withdrawn 
and the procurement readvertised, but the readvertised bids have not 
yet been opened. 

The statutes relating to the procurement of supplies by Federal 
agencies through advertising procedures have consistently been held 
to require that specifications be stated in such terms as to permit 
the broadest field of competition within the legitimate needs of the 
agency. 82 Comp. Gen. 384, 387, The imposition of a requirement 
that supplies offered pursuant to an invitation bear the seal or label 
of any given private testing organization has normally been regarded 
as restrictive of competition and, therefore, in violation of the ad- 
vertising statutes, See 33 Comp. Gen. 573. 
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Arkos contends that since its product does meet the standards of the 
A.G.A., and since four of the six bidders under the initial invitation 
were not able to comply with the A.G.A. seal requirement, the lack of 
the seal should be waived as a minor discrepancy. It is also urged by 
Arkos that it should not be penalized by having to bid again after its 
low bid has been exposed, with the possible consequence of being 
underbid at the second opening and thus suffering a considerable loss 
on the units it has fabricated on the assumption it would receive the 
award. 

We recognize the undesirability of rejecting bids after opening. As 
we have often stated, such a course of action is detrimental to the 
system of sealed bidding and should be avoided whenever possible. 
One important factor in deciding whether or not to cancel a defective 
invitation and readvertise should be, we think, whether bidders have 
been prejudiced by reason of the defect. In the present case, the sole 
objection to the initial invitation is the requirement for the A.G.A. 
seal. It is, of course, possible that some potential suppliers may have 
failed to bid because of this requirement, and if the question had been 
raised before bid opening on December 7, there would be no doubt but 
that the invitation should have been corrected. However, we now 
must weigh this theoretical elimination of possible bidders against the 
very real detriment to Arkos in having to rebid. 

We can see no basis upon which prejudice can be claimed by any of 
the six bidders who did submit bids. The inability to meet the seal 
requirement did not prevent four of the six from bidding. The ques- 
tion then is whether any advantage to those four bidders or detriment 
to the other two bidders would result from deletion of that require- 
ment. We think not, for the following reasons, 

As has been noted, the invitation was issued November 19, 1959, and 
bids were opened 18 days later, on December 7, 1959. Delivery was 
desired in 20 days, and required in 30 days. In view of the short 
period of time involved, it seems apparent that no bidder who did 
not already have A.G.A. approval could have contemplated securing 
such approval after receiving the invitation, The expense involved 
in securing A.G.A. approval (which covers the cost of testing one unit 
submitted) is incurred only once, since there is no recurring charge 
on units subsequently produced. Accordingly, the two bidders who 
did have A.G.A. approval before the invitation was issued cannot be 
said to have been at any financial disadvantage by reason thereof. 

In the circumstances, it is our view that the integrity of the com- 
petitive bidding system would best be served in the instant procure- 
ment by making award to the lowest responsible bidder under the 
initial invitation. The requirement for the A.G.A. seal should, of 
course, be ignored. 
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[ B-141644 J 


Contracts—Advertising—Necessity—Amended Contracts— 
Military Housing Construction 


To amend existing military family housing contracts, under which construction 
is virtually completed, to include construction of a health center or other com- 
munity facilities, which additional facilities may not be regarded as an in- 
separable part of the original contract work and would enlarge the scope of the 
contract, would be contrary to the advertising requirement in section 408 of the 
Housing Amendments Act of 1955, 42 U.S.C. 1594(a), notwithstanding that such 
amendment would not increase the cost limitation for the housing units. 


To the Secretary of Defense, February 9, 1960: 


By letter of January 7, 1960, the General Counsel of your Depart- 
ment requested our opinion concerning a question arising in the ad- 
ministration of the “Capehart” military housing program. Before 
considering the request by your General Counsel, we invite your atten- 
tion to the act of July 3, 1894, as amended, 31 U.S.C. 74, which, in 
part, authorizes the Comptroller General to render advance decisions 
only at the request of disbursing officers or the head of an executive 
department or other establishment not under any of the executive de- 
partments. See 26 Comp. Gen. 993. However, it is understood that 
the matter is of some urgency and consequently, to avoid delay, the 
request in this instance will be treated as though it had come from you. 

The “Capehart” military housing program is authorized by title 
VIII of the National Housing Act, as amended, 12 U.S.C. 1748 e¢ seq., 
which provides that the military departments may contract with build- 
ers for the construction of family housing. The cost of such construc- 
tion is financed by mortgages insured by the Federal Housing Com- 
missioner. Section 701(c) of the Housing Act of 1959, Public Law 
86-372, 73 Stat. 682, 12 U.S.C. 1748b(8) (Bs) amended Title VIII to 
provide that “The property or project may include such nondwelling 
facilities as the Commissioner deems adequate to serve the occupants.” 
The General Counsel asks whether, in view of this amendment, con- 
tracts on which construction is virtually completed now may be 
amended to includ construction of health centers or other community 
facilities in those cases where to do so would not cause the average 
limitation of $16,500 per housing unit to be exceeded. 

Concerning such question there is for consideration the provisions 
of the Housing Amendments Act of 1955, 42 U.S.C. 1594(a), which 
authorize contracts for these military housing projects to be entered 
into only on the basis of the submission of bids after advertising and 
of 12 U.S.C. 1748b which provides that the maximum amount of the 
mortgage may not exceed the lesser of (1) the Commissioner’s esti- 
mated replacement cost, (2) an average of $16,500 per family unit, or 
(3) the bid of the eligible bidder. 
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The addition of the facilities in question represent not only an en- 
largement of the scope of the work under the present contracts but 
also the additional facilities would not be such inseparable parts of 
the work originally contracted for as to make it reasonably impossible 
of performance by other than the original contractors. 

The situation here involved is quite similar to that considered in 
30 Comp. Gen. 34. In that case a contract had been awarded for the 
construction of a hospital and it was proposed to amend the contract 
to cover the construction of quarters for the nursing staff and hospital 
employees in the event additional funds were provided in an appro- 
priation bill pending at the time. Although bids to construct such 
quarters had been solicited at the same time as those for construction 
of the hospital, it was held that the proposed modification would be in 
violation of the requirements of section 3709, Revised Statutes, 41 
U.S.C. 5. 

The decision in that case was based on the rule stated in 5 Comp. 
Gen. 508, as follows: 


* * * Tn general, an existing contract may not be expanded so as to include 
additional work of any considerable magnitude, without compliance with section 
3709, Revised Statutes, unless it clearly appears that the additional work was 
not in contemplation at the time of the original contracting and is such an in- 
separable part of the work originally contracted for as to render it reasonably 
impossible of performance by other than the original contractor. The apparent 
probability that the additional work may be done more conveniently or even at 
less expense by the original contractor, because of being engaged upon the orig- 
inal work, or otherwise, is not controlling of the matter as to whether the pro- 
visions of section 3709 are for application. * * * 


In view of the conclusion reached in the cases referred to above, 
there appears to exist no proper basis for modifying the contracts con- 
sidered herein to cover the construction of the additional facilities. 


[ B-141773 J 


Contracts—Mistakes—Errors Other Than Price—Evi- 
dence—Default Termination Notice 


Low bidder who, after award of contract for one item of a two-item procure- 
ment, alleged that error in omission of language to indicate that bid was sub- 
mitted on “all or none” basis was substantiated by price differences of 14 to 
16 percent between low bid and other bids, and by fact that excess cost for 
procurement from second low bidder upon default is nearly the same as the 
amount of loss claimed by the low bidder, may not have such price differences 
considered to establish an error of omission of language as distinguished from 
arithmetical errors or errors in computation; therefore, in absence of any- 
thing on face of bid to indicate error or that contracting officer should have 
been on constructive notice of possibility of error, omission must be regarded as 
unilateral and due to bidder’s negligence. 

Contractor who advised procurement office that it would not deliver the one 
item on which award was made because of the loss resulting from its failure 
to indicate that bid was submitted on “all or none” basis may not be relieved 
from liability for excess costs in repurchase from second low bidder on the 
basis that written notice of termination was never furnished as required by 
contract terms when record substantiates that contractor never intended to 
comply with terms and no deliveries were made or contemplated. 
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To the Secretary of Agriculture, February 9, 1960: 


Reference is made to a letter dated January 21, 1960, from the Ad- 
ministrative Assistant Secretary, requesting our decision on the fol- 
lowing questions arising out of the award of a contract to Young & 
Greenawalt Company under invitation for bids No. 14-34-59 issued 
on March 20, 1959. 

1. May the award to Young & Greenawalt be disregarded as to Item 1, 
because of its claim of error in failing to show the bid was intended to be for 
“All or None” of both Items 1 and 2? 

2. If the bid of Young & Greenawalt, and award of Item 1 by the contracting 
officer, resulted in a valid contract should the contractor be held liable for 
excess costs of $540.00, the difference between the original bid price by Young 
& Greenawalt Company for Item 1 and the price paid for the same Item from 


the Yuba Southwest Fabricator Company, even though the specific notice 
required by SF 22, Art. 11 was not given. 


The invitation, as amended, requested bids to be opened on April 
6, 1959, for the furnishing of two items of galvanized corrugated 
metal culvert pipe, couplers, and sectional plate. Paragraph 8 of the 
special conditions of the invitation provided : 

8. Award of Bid. Award of this bid will be made on an “All or None” basis 
for each individual item. If the bidder will accept only part of an item or 


will only accept the complete bid (all items) on an “All or None” basis, he must 
80 indicate. 


Young & Greenawalt submitted bids of $3,326.44 on item 1 and 
$9,039.08 on item 2, less discount of one-half percent for payment 
within 20 days, without any qualification as to quantity acceptance 
permitted by paragraph 8. It appears from the abstract of bids that 
Young & Greenawalt submitted the lowest bid as to item 1, and that 
Yuba Southwest Fabricators, Inc., submitted the next lowest bid for 
that item in the amount of $3,866.60, Tess discount of one-half percent 
for payment within 20 days. Other bids received for item 1 were 
in the amounts of $3,913.62, $3,925.02, $3,964.54, and $3,976.78, all 
offering the same one-half percent discount. Since Young & Greena- 
walt submitted the lowest bid on item 1, award was made to them on 
April 15, 1959. Promptly upon receipt of the notice of award, Young 
& Greenawalt by letter of April 20, 1959, advised the contracting 
officer that they had priced their bid on the total weight of items 1 
and 2, and requested permission to withdraw their bid if only item 1 
were to be awarded to them. Subsequently, by letter of April 23, 
1959, Young & Greenawalt requested that they be relieved of their 
contract because their bid prices for both items 1 and 2 were submitted 
in anticipation of an “all or none” award but, through typographical 
error, the words “all or none” were omitted from the bid. The com- 
pany pointed out that award of only item 1 would result in an ad- 
ditional cost of freight of $537 over and above that which would 
have been incurred had they received award of both items 1 and 2. 





f 
‘ 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 569 


By letter of April 29, 1959, Young & Greenawalt were requested 
to make delivery of item 1 within the time specified in the invitation, 
and were advised as follows: 

We feel you have no alternative but to proceed with the delivery of the 
Corrugated Metal Pipe on Order 141280-59. If delivery is not made as required 
we shall have to declare you in default. Please refer to Paragraph 11 of the 


Standard Form 32 (General Provisions—Supply Contracts) which is a part of 
our contract. 


Thereafter, upon expiration of the contract delivery time, the 
second low bidder on item 1, Yuba Southwest Fabricators, Inc., was 
verbally requested to furnish the material under item 1. Through a 
misunderstanding, the purchasing office assumed that Yuba would 
furnish item 1 at the same prices as bid by Young & Greenawalt. On 
that basis, a purchase order was issued to Yuba. However, upon 
advice from Yuba that they could not furnish item 1 at that price, 
the purchase order was amended to reflect the prices originally bid 
by Yuba on item 1. Cost of the material under item 1 as furnished 
by Yuba is reported to be $540 in excess of Young & Greenawalt’s bid 
price, 

Concerning the claim of error alleged by Young & Greenawalt, it 
is stated that : 

The contracting officer made the award in good faith, and even after the claim 
of error by the company he did not consider the evidence warranted release of 
the company from its contract. However, it was later noted that Yuba South- 
west Fabricators agreed to furnish the material under Item 1 only at a price of 
$540.00 above Young & Greenawalt’s bid. This is almost identical to Young & 
Greenawalt’s claim that they would lose $537.00 if forced to deliver Item 1 only, 
and strongly supports their claim of error. It is now the contracting officer’s 
opinion that Young & Greenawalt did unintentionally omit stating their bid was 
subject to award of all or none, and that he should have referred their claim of 


error to your office for decision before ordering the company to deliver or be 
defaulted. 


The abstract of bids reveals that the bid of Yuba Southwest Fabri- 
cators, Inc., was about 14 percent in excess of the low bid; that the 
third low bid was about 15 percent above the low bid, and that the 
remaining three bids averaged about 16 percent more than the bid of 
Young & Greenawalt on item 1. We do not regard the price differ- 
ences involved here as gross or indicative of error in the low bid, 
especially since the alleged error related to an omission of language 
and not to arithmetical errors or errors in computing the bid price for 
item 1. There was nothing on the face of the bid of Young & Greena- 
walt which could have indicated that an error had been made, or that 
the contracting officer should have been on constructive notice of the 
possibility of error concerning the election to have the bid considered 
on an “all or none” basis. We believe that any error as may have been 
made was unilateral and due solely to the bidder’s negligence, which 
error, under the circumstances here involved, may not be charged to 
the Government. Question No, 1 is answered in the negative. 
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With reference to Young & Greenawalt’s default, it is clear from 
their letter of May 4, 1959, in which they stated they would not be 
able to comply with terms of the contract, that they never intended to 
‘comply with the terms of the contract. No deliveries thereunder 
were made or ever contemplated by the firm. While, ordinarily, a 
written notice of termination and advice that the defaulted supplies 
would be procured elsewhere is required by the provisions of Article 11 
of the purchase order upon default of the vendor, the failure here to 
furnish a written notice of termination is not fatal to the right of the 
Government to recover the excess costs it incurred upon repurchase. 
In Conti v. United States, 158 F. 2d 581, 583, it was held: 

To require the plaintiff to give a written notice under these circumstances 
would be to require it to do something wholly unnecessary and the plaintiff is 
relieved from that obligation. Williston, Contracts, Revised Edition, Sec. 
698(A); Restatement, Contracts, Sec. 306. Article 9 is headed “Delays—Dam- 
ages—” and contains the words “refuses or fails to prosecute the work”. A 
reasonable construction of these words would seem to indicate that the written 
notice in question would be required where the contractor had begun the work 
and refused or failed to prosecute it with sufficient diligence to complete it within 
the time limit in the contract. But this is not the situation here. The defendant 
did not even begin the work within the 10 days required by the contract and a 
written notice to terminate is not necessary. The plaintiff may recover the 
increased cost for construction where, as here, there is a refusal even to begin 
the work. 

See, also, National Rag & Waste Company, Inc. v. United States, 
237 F.2d 846. Cf. Williams v. United States, 26 C. Cls. 182. Accord- 
ingly, question No. 2 is answered in the affirmative. 

The original documents furnished with the letter of January 21, 
1960, are returned. 


[ B-141803 J 


Contracts—Specifications—Definiteness—Awards as Being 
Void 

An award under an invitation which permits the bidders to offer equipment 
varying from the specifications to some undefined extent so that there is no basis 
for the bidders to know what they are bidding for or against, although they may 
loosely be said to be in a position of equality in that each may offer what he 
chooses, may not be regarded as having been made on the basis of the full and 
free competition requisite to the procurement, which competition can be obtained 
only when the invitation and specifications are sufficiently definite to permit the 


preparation and evaluation of bids on a common basis; and, therefore, an 
award of a contract under such invitation is void. 


To the Secretary of the Army, February 10, 1960: 


We refer to a letter of January 22, 1960, signed by the Chief, Con- 
tracts Branch, requesting our decision with respect to the appropriate 
disposition of a protest by the Erie Foundry Company against award 
of contract No. DA-19-058-504-ORD-663 to the Lobkowitz Machin- 


ery Company, on the basis that the contract specifications are unduly 
restrictive. 
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Invitation No. ORD-19-058-60-13, calling for three hot trim 
presses was issued by the Springfield Armory on September 1, 1959, 
and disseminated to 23 prospective bidders. The seven bids received 
were opened on October 1, 1959. The three low bids were as follows: 
Erie Foundry Company, $41,900; Joseph T. Ryerson & Company, Inc., 
$61,040; Lobkowitz Machinery Company, $63,970. The two lowest 
bids were rejected as not in conformity with the specifications and 
award was made to the Lobkowitz Machinery Company on November 
16, 1959. Because of the receipt of the protest and the possibility that 
the award may be voided, the contractor was directed on December 11, 
1959, to stop all work under the contract. 

Paragraph 4.1 of the specifications requires the use of one piece 
type main casting of close grain gray iron or equal. Paragraph 4.2 
requires side frames or uprights of forged steel, with high tensile 
iron side frame separators. Paragraph 4.3 requires the yoke or cross 
support at the top of the machine to be a reinforced I Beam section of 
high tensile iron casting. Paragraph 4.4 requires the bed to be a 
massive high tensile iron casting with outboard supports for sprue 
cutter and gearing cast integral. Paragraph 4.10 requires that the ma- 
chine be equipped with pneumatic constant pressure counter-balances. 
The low bid from the Erie Foundry Company offered welded struc- 
tural steel frames, tongued and bolted uprights, and a weldment frame 
arrangement. It was rejected on the basis that the specification re- 
quirements of paragraphs 4.1 through 4.4, and possibly of 4.10, were 
not met. 

The low bidder, however, has contended that its bid should be re- 
garded as responsive on the basis of paragraph 2.0 of the specifications 
as follows: 

2.0 The following specifications are intended to be informative rather than 
restrictive and represent the minimum requirement of the Government for a 
machine of this-type. The capacity and performance of the equipment specified 
represents the minimum needs of the Government and are, therefore, obligatory. 
Bids for equipment differing in minor details from the equipment described in 
this specification will be considered, providing the requirements as to capacity 


and range are met. Full information covering such details shall accompany the 
bids. 


It is contended by Erie that the welded steel frame construction 
used in its machines is equal or superior to the cast iron construction 
specified. 

The clear import of paragraph 2.0 of the specifications is that, 
except for the requirements as to capacity and performance, bidders 
may offer equipment varying from the specifications in “minor de- 
tails.” While a minor detail is not defined, that term logically should 
be interpreted in relation to the depth of detail provided in the speci- 
fications. If the specifications state the requirements down to the 
last dimension and characteristic, a variation in minor detail might 
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be restricted to a change in the location of a bolt or the type of a 
bolt thread. Where, on the other hand, the structural requirements 
stated in the specifications are limited to the more signficant aspects, 
as those outlined above with respect to paragraphs 4.1 through 4.5, 
the language of paragraph 2.0 may well be interpreted to permit a 
more significant variation from the specifications. In this instance 
we think that the bidders may reasonably have been led to believe 
that the substitution of a weldment framed arrangement for a mas- 
sive iron casting or the use for framing of welded steel in lieu of 
forged steel would be regarded as a difference in “minor detail.” 
This is supported by the fact that of the seven bidders only the con- 
tractor offered to meet all of the structural requirements of the 
specifications although the administrative record indicates that the 
requirements of the specifications regarded as essential by the pro- 
curing agency could have been met by at least two other firms whose 
products were offered in the bidding. It is likely that but for the 
apparent latitude afforded by paragraph 2.0, one or more other 
bidders would have offered presses in complete and literal conformity 
with the specifications. 

The drafting of specifications to reflect the needs of the Govern- 
ment and the determination as to whether those needs can be met by 
a given product are primarily with the jurisdiction of the procuring 
agency. 38 Comp. Gen. 190. However, purchases such as this, adver- 
tised pursuant to 10 U.S.C. 2305(a), must permit full and free com- 
petition consistent with the procurement of the property. The full 
and free competition required cannot be obtained unless the invitation 
and the specifications are sufficiently definite to permit the prepara- 
tion and evaluation of bids on a common basis. 36 Comp. Gen. 880. 
There can be no legal competition unless bidders are competing on a 
common basis; no intelligent bidding for a contract unless all bidders 
know what the contract requirements will be. If bidders are invited 
to offer equipment varying from the specifications to some undefined 
extent, the bidders may loosely be said to be in a position of equality 
in that each may offer what he chooses, but there is totally lacking 
any basis for bidders to know what they are bidding for or against. 
Since the full and free competition required was not obtained, it is 
our view that the purported award is void. 

It also was contended by the protesting bidder that the specifica- 
tions, particularly paragraph 4.4, are restrictive in that they are 
written around the product of one manufacturer. On the other hand, 
it is stated in a letter of December 15, 1959, from the Springfield 
Armory, that presses with the type of cast constructed features speci- 
fied are built by at least three firms. The information furnished is 
insufficient to decide whether the specifications are in fact restrictive, 
and, in view of the conclusion reached above, such determination is 
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unnecessary at this time. It may be said, however, that the specifi- 
cations need not be regarded as unduly restrictive if they reasonably 
represent the actual needs of the Government, particularly if three 
firms currently manufacture equipment which will meet such 
specifications. 

The original bids furnished with the letter of January 22 are 
returned. 


[ B-127426 J 


Civilian Personnel—Payroll Deductions—Employee Or- 
ganization Health Plans Including Other Benefits 


Since only those deductions from the salaries of Government personnel which 
are specifically authorized by law may be withheld through automatic payroll 
deductions, the authority in section 7 of the Federal Employees Health Benefits 
Act of 1959, 5 U.S.C. 3006, for withholding the employees’ share of the cost 
of health benefits, including those employee organization health plans which 
are approved by the Civil Service Commission under section 4(3) of the act, 
5 U.S.C. 3003(3), may not be regarded as authority for permitting payroll de- 
ductions for benefits other than health, such as life insurance, income protec- 
tion, automobile insurance, etc., which are offered by various employee organi- 
zations in package plans together with health benefits. 


To the Attorney General, February 11, 1960: 


Your letter of November 18, 1959, presented for our consideration 
a question arising in connection with the Special Agents Mutual 
Benefit Association. Said Association is composed exclusively of em- 
ployees of the Federal Bureau of Investigation for the purpose of 
providing a group insurance protection plan for such employees. 
In response to an inquiry from your predecessor, the Honorable 
Herbert Brownell, Jr., we rendered our decision of May 15, 1956, 
published at 35 Comp. Gen. 641, to the effect that the collection of 
premiums from clerical employee members of the Association by means 
of mechanized payroll deductions was not authorized. Your letter 
of November 18 now advises that it appears from discussions with 
officials of the Civil Service Commission that the Association’s health 
benefits plan will qualify as an employee organization plan under 
section 4(3) of the Federal Employees Health Benefits Act of 1959, 
approved September 28, 1959, 73 Stat. 711, 5 U.S.C. 3003(3). If 
the plan qualifies and is approved by the Civil Service Commission, 
the Government will make its contribution towards the health bene- 
fits, and the employees’ share will be withheld from their salgry pay- 
ments, in accordance with the provisions of section 7 of the act, 73 
Stat. 713, 5 U.S.C. 3006. However, life insurance is included in the 
Association’s “package” and has been so included since the inception 
of the Association in 1948. One insurance company underwrites the 
entire Association “package” and all premiums are paid to that com- 
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pany. Hence, you request advice as to whether we would object if 
the payroll deductions made by the Federal Bureau of Investigation 
for the employees’ portion of the costs include the costs of the life 
‘insurance which is an integral part of the “package.” You also 
state that it is not anticipated that such deductions, if permitted, 
would increase the administrative costs under this act. 

As you were advised by our letter of January 8, 1960, B-127426, 
we requested certain information from the Civil Service Commission 
in connection with the matter. The Civil Service Commission has 
advised us that their approval of the SAMBA plan or any other 
employee organization plan under the act will extend only to the 


health benefit portion thereof and will not be related in any way 
whatsoever to life insurance or any other type of insurance that may 
be included therein. The Commission has stated further that the 
regulations to be issued under the act will require that there be a 


complete separation of the plans from an accounting, auditing, and 
record-keeping standpoint. Since the act authorizes withholding 


from employees’ salaries only in connection with such employee or- 
ganization plans as may be approved by the Civil Service Commission, 
it is apparent that the Federal Employees’ Health Benefits Act of 
1959, does not authorize such withholding for the life insurance por- 
tion of the SAMBA plan. 


In addition, there are a number of employee organizations other 
than SAMBA which offer various types of insurance to their mem- 
bers. Permitting payroll deductions for the life insurance portion 


of the SAMBA plan would necessitate similar action with respect to 


other employee organizations whose plans include features other than 
health benefits. This might include deductions for life insurance, 
income protection insurance, and even automobile insurance, which 
is now offered by at least one employee organization. Moreover, if 


deductions for other than health benefits were permitted, the attendant 
problems could not be confined to any one or to just a few agencies. 
Most employee organizations permit a person to retain his member- 
ship and his right to participate in the organization’s benefit plan 
even after a transfer from the parent agency. Considering all the 
various kinds of employee organization benefits for which deductions 
could be made and the large number of employee organizations that 
might be involved, the effect on the payroll, accounting, and auditing 
work of Federal agencies could be substantial. 

In view of the above, and since payroll deductions may be made 
only pursuant to specific statutory authority, it must be held that 
payroll deductions for the life insurance portion of the SAMBA plan 
may not be made under existing law. 
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[ B-140925 J 


Military Personnel—Overseas—Quarters and Station Allow- 
ances—Dependent Attending School 

A member of the uniformed services, with dependents, who is not assigned to 
and does not occupy Government quarters or housing facilities under the juris- 
diction of the uniformed services, even though the member’s dependents are 
occupying Government quarters not designated as family-type quarters—as for 
example, a member’s son who occupies dormitory quarters at an overseas Air 


Force school—is entitled to basic quarters as a member with dependents. 38 
Comp. Gen. 489, modified. 


A cost-of-living allowance which is payable to a member of the uniformed serv- 
ices who does not have Government quarters available at his permanent duty 


station overseas for himself and three dependents is not affected when one of the 


dependeuts is temporarily absent occupying dormitory quarters at an overseas 
dependents’ school so that the cost-of-living allowance continues to be payable 


at the same rate as when all three dependents are present at the member’s 
station. 


A regulation to authorize a quarters allowance to members of the uniformed 
services for the day on which the member reports to a new station, in the case 


of members who are not paid a quarters allowance on the day of detachment 


from the old station, would be proper under section 302(e) of the Career Com- 
pensation Act of 1949, 87 U.S.C. 252(e), which authorizes the promulgation of 
uniform regulations, provided that the regulations do not authorize quarters al- 


lowance for both the day of detachment and the day of assignment of quarters 
at the new station. 


Under the quarters allowance provisions in section 802 of the Career Compen- 
sation Act of 1949, the occupancy of hotel-type Government quarters for portions 
of 2 calendar days—one night—by a member of the uniformed services and his 
dependents does not require that the member lose entitlement to a quarters 


allowance for 2 days, and a regulation which would require the loss of the 
quarters allowance for only 1 day would be proper under the act. 


To the Secretary of Defense, February 11, 1960: 


Reference is made to letter of October 2, 1959, from the Acting 


Assistant Secretary of Defense (Comptroller) requesting decision 
whether a member of the uniformed services may be credited with 
basic allowance for quarters with dependents under various circum- 


stances discussed and set forth in Committee Action No, 248 of the 
Military Pay and Allowance Committee, Department of Defense. 

In addition a decision is requested on a related question contained 
in the committee action, pertaining to station allowance, which is of 
interest to the Per Diem Travel and Transportation Allowance Com- 


mittee (Control No. 59-39). 


The questions presented will be quoted and answered in the order 
presented. Question 1 is as follows: 


1. May a member of the uniformed services be credited with basic allowance 
for quarters as a member with dependents when he is not assigned and does 


not occupy government quarters if his dependents are occupying government 
quarters? 


In the discussion accompanying question 1, reference is made to 
section 302 of the Career Compensation Act of 1949, as amended, 
87 U.S.C. 252(e) ; section 3 of Executive Order No. 10204, dated Janu- 
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ary 15, 1951, 16 F.R. 417; our decision B-96991, dated March 19, 1951 
(reply to question 5), and our decision dated January 13, 1959, 38 
Comp. Gen. 489. Such discussion indicates that a conflict exists be- 
‘tween our decisions B-96991 and B-1387740, the conclusions reached 
with respect to the prohibitory effect of section 302(b) of the Career 
Compensation Act in the one case being inconsistent with the inter- 
pretation of section 3 of Executive Order No. 10204 in the other. The 
two cases involve a similar factual situation, that is, the member did 
not occupy public quarters and his dependent, who was not a member 
of the armed services, resided in quarters furnished by the Govern- 
ment. 

In B-96991, March 19, 1951 (answer to question 5), we held that 
the one room occupied by the enlisted man’s wife incident to her 
employment as a maid in a commissioned oflicer’s quarters at a nearby 
military installation and not occupied by the enlisted man (he not 
being assigned to Government quarters or housing facilities under 
the jurisdiction of the Armed Forces) may not be considered as ade- 
quate quarters assigned to the enlisted man and his dependents 
within the meaning of the restrictive provisions contained in section 
802(b). 

In B-137740, the officer involved was not assigned Government 
quarters, but his only dependent, a son, occupied dormitory quarters 
at a USAFE School in Germany. We held in that case that under 
the language of Executive Order No. 10204, the officer was entitled 
to basic allowance for quarters as a member without dependents on 
those days when his son actually occupied dormitory quarters, and as 
a member with dependents when his son was home on weekends or 
vacation. 

Section 802 of the Career Compensation Act of 1949, 63 Stat. 
812, provides that, except as otherwise provided by law, members of 
the uniformed services shall be entitled to receive a basic allowance 
for quarters in such amount and under such circumstances as provided 
therein; that except as otherwise provided by law, no basic allow- 
ance for quarters shall accrue to members of the uniformed services 
assigned to “Government quarters or housing facilities under the 
jurisdiction of the uniformed services, appropriate to their rank, 
grade, or rating and adequate for themselves and dependents, if 
with dependents” and that the President may prescribe regulations 
for the administration of that section. Paragraph 3 of Executive 
Order No. 10204, dated January 15, 1951, 16 F.R. 417, provides that: 

Any quarters or housing facilities under the jurisdiction of any of the uni- 
formed services in fact occupied without payment of rental charges (a) by a 
member and his dependents, or (b) at his permanent station by a member 
without dependents, or (c) by the dependents of a member on field duty or 


gea duty or on duty at a station where adequate quarters are not available 
for his dependents, shall be deemed to have been assigned to such member 
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as appropriate and adequate quarters, and no basic allowance for quarters 
shall accrue to such member under such circumstances unless the occupancy 
is because of a social visit of a temporary nature. 


Based upon and limited to situations analogous to that encom- 
passed in answer to question 5 of B-96991, above, and assuming that 
question 1 of your present submission is addressed to a like situa- 
tion it may be said that, in general, where a member with dependents 
(civilian) is neither assigned to nor occupies Government quarters 
or housing facilities under the jurisdiction of the uniformed services, 
such member is entitled to basic allowance for quarters as a member 
with dependents, even though his dependents (civilian) are occupying 
Government quarters not designated as family type quarters. 

Accordingly, question 1 is answered in the affirmative and insofar 
as our holding in B-137740, dated January 13, 1959, 38 Comp. Gen. 
489, may be in conflict with the above rule, it will no longer be 
followed. 


Question 2. If the answer to Question 1 is in the negative, may a member 
be credited with basic allowance for quarters as a member with dependents if 
he has two dependents in addition to the one occupying a Government Depend- 
ent School dormitory or other type of government quarters and no government 
quarters are available for his dependents at his permanent duty station? 
In the case of an enlisted member, Would the rate of basic allowance for 
quarters be based on the number of dependents not occupying government 
quarters? 


Question 1 having been answered in the affirmative, no reply to 
question 2 is deemed necessary, but compare 34 Comp. Gen. 436. 

Question 8. If a member has two dependents in addition to the one occupying 
a school dormitory and no government quarters are available for them at 
his permanent duty station, will station allowances (cost of living allowance) 


continue at the same rate as during summer vacation when all three dependents 
are present at the member’s permanent duty station? 


Section 303(b) of the Career Compensation Act of 1949, 63 Stat. 
814, under which payment of a cost-of-living allowance to members 
of the uniformed services on duty overseas has been authorized, has 
been construed as intended only to afford member’s relief from the 
higher costs of maintaining their dependents, as well as themselves, 
at an overseas station as distinguished from any increased expenses 
which might result from maintaining a separate establishment for 
dependents in the United States or elsewhere at a place of the 
member’s own choosing. 36 Comp. Gen. 274. 

Effective February 1, 1959, Change No. 77 (see Appendix B and 
C) of the Joint Travel Regulations, promulgated regulations under 
which a member stationed outside the United States, and whose de- 
pendents reside in the vicinity of his station, is entitled to a cost-of- 
living allowance, the amount of the allowance varying with the loca- 
tion of the station and the number of his dependents. 

Paragraph 4301-3c(1), Joint Travel Regulations, authorizes pay- 
ment of a cost-of-living allowance to members with dependents (with 
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certain exceptions not here applicable) if the dependents reside in the 
vicinity of the member’s duty station outside the United States. It is 
assumed that the member mentioned in question 3 had three de- 
- pendents within the meaning of the regulations throughout the year. 
The temporary absence of one dependent attending a boarding school 
outside of the United States is not regarded as affecting the cost-of- 
living allowance. 


Question 3 is answered in the affirmative. 

Questions 4 and 5 will be considered together. Question 4. The family-type 
quarters assigned to a member with dependents are terminated at Station A on 
1 July, date of departure therefrom, and pursuant to his orders he reports for 
duty at Station B on 15 July, having been in a leave and travel status during 
the interim period. No family-type quarters are available at Station B. Is he 
entitled to BAQ credit from 1 July or 2 July? 

Question 5. No family-type quarters have been available to a member at 
Station A and as a consequence he has been in receipt of BAQ. He departs from 
Station A on 1 July and pursuant to his orders reports for duty at Station B 
on 15 July, having been in a leave and travel status during the interim period. 
Family-type quarters are assigned to him at Station B on 15 July. Is he en- 
titled to BAQ for the period of 1 to 15 July. inclusive or only for the inclusive 
period of 1 to 14 July? 


In the committee action discussion of questions 4 and 5, it is stated 
that the member involved in the fourth question should be entitled to 
BAQ for the inclusive period of 1 to 15 July, since for such period he 
will be obliged to obtain non-Government housing accommodations; 
that the same obligation would hold true to the member in the fifth 
question with respect to the period of 1 to 14 July, inclusive, and that 
it appears, therefore, that he should be entitled to BAQ for the in- 
clusive period 1 to 14 July. The discussion states that questions 4, 5, 
and 6 are submitted in connection with the holding in B-138373, dated 
April 22, 1959, 88 Comp. Gen. 713. In that decision we considered 
the question whether regulations of the uniformed services may be 
amended to authorize payment of basic allowances for quarters on the 
date Government quarters are terminated, provided no other Govern- 
ment quarters are thereafter assigned on the same date. We there 
held, quoting the syllabus: 


The long-standing rule that payment of quarters allowance to members of 
the waformed services should not be paid on the basis of a fractional part of 
a day is applicable to the basic quarters allowance authorized in section 802(b) 
of the Career Compensation Act of 1949, 87 U.S.C. 252(b); therefore, amend- 
ment of the regulations to permit payment of a quarters allowance on the date 
Government quarters are vacated would not be proper. 


We adhered to the rule that no allowance for quarters accrues to a 
member on the date his assignment to quarters at his permanent sta- 
tion is terminated. 

The regulations of the several armed services provide, however, that 
the basic allowance for quarters does not accrue on the date of assign- 
ment or termination of quarters. Under the provisions of the present 
service regulations, the member in question 4 would be entitled to the 
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quarters allowance only for the period beginning July 2, since his 
assignment to quarters terminated on July 1 and he would not be 
entitled to the quarters allowance for that day; the member in ques- 
tion 5 would be entitled to the quarters allowance only through July 
14, since he was assigned quarters at the new station on the 15th. 

The effect of the service regulations may better be illustrated in a 
case where a member’s quarters assignment is terminated at his old 
station on July 1 and he is assigned quarters at his new station on July 
15. In that situation under the service regulations he would be entitled 
to the quarters allowance for only 13 days, from July 2 to 14. Appar- 
ently the service regulations are based on the view that, since the 
quarters allowance is a daily allowance and a day is not fractionized 
(5 Comp. Gen. 723), a right to the quarters allowance does not accrue 
to a member on any day in which he is assigned quarters. However, 
neither the decision of April 22, 1959, 38 Comp. Gen. 713, nor the 
precedent on which that decision was based, requires that payment of 
basic allowance for quarters be denied in all cases on the day of 
assignment to quarters. In fact, that decision indicated that payment 
of basic allowance for quarters for the day of detachment at a station 
where quarters were not assigned could be authorized even though the 
member reports at his new station on the same day that he is detached 
and is assigned quarters on that day. 

Section 302(e) of the Career Compensation Act of 1949, 37 U.S.C. 
252(e), provides that the President may prescribe regulations govern- 
ing payment of the basic allowance for quarters under that section. 
By Executive Order No. 10204, January 16, 1951, the President pre- 
scribed such regulations and in paragraph 6 he authorized the several 
service Secretaries to prescribe supplementary regulations, with the 
requirement that they be uniform for all the services to the extent 
practicable. See in that connection section 4 of the act of September 
2, 1957, 71 Stat. 597, 37 U.S.C. 324. If the several Secretaries deter- 
mine that a member who is not paid basic allowance for quarters on 
the day of detachment from one station because he had been assigned 
quarters at that station should be entitled to basic allowance for 
quarters on the date of reporting at his new station even though he is 
assigned quarters for part of the day of reporting at the new station, 
the foregoing statute and Executive order would seem to permit the 
issuance of regulations to that effect. Such regulations should not, 
however, purport to authorize quarters allowance for both the day of 
detachment from the old station and the day of assignment of quarters 
at the new station and, hence, the member described in question 5 
would be entitled to the quarters allowance for the period July 1 to 14. 

Question 6. A member and his dependents occupy hotel-type government quar- 


ters from 1300 on 10 July to 1000 on 11 July. Does the member lose entitlement 
to basic allowance for quarters for two days? 
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While the member in question 6 has occupied quarters for a portion 
of 2 calendar days, he actually was provided with quarters for only 
one night. We are of the opinion that regulations, consistent with the 
answers to the prior questions, which would require the loss of basic 
allowance for quarters for only one day under the circumstances 
described in question 6 would be within the statute and the Executive 
order. 


[ B-141238 J 


Contracts—Awards—Small Business Concerns—Compli- 
ance—Prior Deliveries 


Under an open-end jet fuel contract awarded pursuant to a small business set- 
aside, which contained a default clause granting to the contractor a period of 
time to cure performance defeets, a contractor who, after being advised by the 
procurement agency that the blending of components obtained from other than 
a small business refinery did not constitute a refining operation to satisfy the 
small business requirements of the contract, was properly permitted to establish 
to the satisfaction of the procurement agency that future deliveries would be 
made in compliance with the contract; therefore, under the terms of the default 
clause, no action need be taken with respect to prior deliveries which were not 
in compliance with the small business requirements of the contract. 


To the Danaho Refining Company, February 11, 1960: 


Reference is made to your letter of November 11, 1959, with en- 
closures, and supplemental letter dated November 27, 1959, with en- 
closures, relative to the question of whether the Petroleum Trading 
& Transport Company has been supplying JP-4 jet fuel to the Naval 
Auxiliary Air Station, Chase Field, Beeville, Texas, under contracts 
entered into by the Military Petroleum Supply Agency in violation of 
the “small business conditions” of the contracts. 

Our investigation discloses that the matter involved was first brought 
to the attention of the Military Petroleum Supply Agency (MPSA) 
by your letter of August 20, 1959, or shortly before the expiration of 
the period (April 1 through September 30, 1959) during which 
Petroleum Trading & Transport Company was authorized to furnish 
JP jet fuel to certain activities of the military services under open- 
end contract ASP-22066, let pursuant to the small business set-aside 
provisions of invitation for bids No. 59-75. Under the terms of that 
contract, the contractor was required to deliver fuel which was (i) 
refined in its own refinery, (ii) obtained from a refinery qualifying as 
a small business concern relative to the procurement of petroleum 
products, as defined in section 212(c) of the Small Business Act of 
1953, 15 U.S.C. 641(c) et seqg., or (iii) obtained by a refiner bidder from 
large business by virtue of a bona fide Exchange Agreement. Only the 
second category could apply to Petroleum Trading & Transport Com- 
pany since the latter is not a refining concern. In the letter of August 
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20, 1959, you contended that the fuel being supplied to Chase Field 
under the contract came from Three Rivers Refinery Corporation 
(about 86 percent of the stock of which is owned by Petroleum Trad- 
ing & Transport Company, a partnership), and that information con- 
tained in Combined Form EH-3 and SW-6 reports, filed by Three 
Rivers Refinery Corporation with the Railroad Commission of Texas, 
Oil and Gas Division, for the period April 1, to July 31, 1959, certified 
copies of which you submitted, indicated that such fuel was not being 
refined by Three Rivers Refinery Corporation, but was being procured 
by the corporation from large business. 

Following the receipt of your letter, MPSA started an investigation 
of the matter, but in the meantime the agency was evaluating bids 
under IFB 59-164 which had been issued on June 18, 1959, for bids 
to be opened July 15, 1959, preparatory to issuing contracts for 
delivery of jet fuel during the period October 1, 1959, through March 
31, 1960, and under date of September 2, 1959, open-end contract 
ASP-21977 was awarded to Petroleum Trading & Transport Com- 
pany, as the low bidder, for Item N-129, calling for the delivery of an 
estimated 17,700,000 gallons of JP-4 jet fuel to Naval Auxiliary Air 
Station, Chase Field, Beeville, Texas, during the period of time in- 
volved. Award of all but 150,000 gallons of the item was made as a 
set-aside, and the contract contained provisions relative to the source 
of the fuel identical with those contained in the preceding contract, 
referred to above. Clause 29, Default, of the General Provisions for 
Petroleum Contracts, incorporated in the contract, provides that the 
Government may by written notice of default to the contractor termi- 
nate the whole or any part of the contract in any one of the following 
circumstances: (i) if the contractor fails to make delivery of the sup- 
plies within the time specified; or (ii) if the contractor “fails to per- 
form any of the other provisions of this contract, * * * and * * * 
does not cure such failure within a period of 10 days (or such longer 
period as the Contracting Officer may authorize in writing) after re- 
ceipt of notice from the Contracting Officer specifying such failure.” 
[Italics supplied]. 

In the course of its investigation, which was facilitated as a result 
of facts which you brought to the agency’s attention, MPSA ascer- 
tained that Petroleum Trading & Transport Company had in fact 
furnished JP-4 jet fuel to Chase Field, under contract ASP-22066, 
which had been obtained from Three Rivers Refinery Corporation, a 
qualified small business refinery, which in turn had purchased the 
components thereof from large business; that the only process Three 
Rivers performed with respect to the jet fuel involved was to blend 
the purchased components into the finished product which was 
delivered to Chase Field; and that the jet fuel being furnished under 








582 DECISIONS OF THE COMPTROLLER GENERAL [89 


contract ASP-21977 was also being procured from Three Rivers, with 
the same circumstances prevailing in respect to its origin. When ap- 
proached about the matter, Petroleum Trading & Transport Company 
contended (1) that the “blending of components” constituted a refin- 
ing operation, and (2) that since the jet fuel had been purchased from 
Three Rivers, the product must be held to have been obtained from a 
small business refinery and hence in compliance with the contract 
terms whether or not the product or its components were actually re- 
fined in such refinery. 

MPSA, however, concluded that blending is not refining, as con- 
tended by Petroleum Trading & Transport Company, and by letter 
of November 6, 1959, the contracting officer gave the company until 
November 18, 1959, to furnish satisfactory evidence that the product 
“to be delivered” under the set-aside portion of contract ASP-21977 
would either be “refined by a small business refining concern or blended 
by a small business concern from components originating in a small 
business refinery.” The letter stated that in the event the company was 
unable to furnish such evidence, ordering activities of the military serv- 
ices would be instructed to cease placing further orders under the con- 
tract. The November 18 deadline was subsequently extended to De- 
cember 24, 1959, and in a letter of January 7, 1960, to us, with refer- 
ence to the matter, the Assistant Secretary of the Navy (Material) 
stated that on December 23, 1959, Petroleum Trading & Transport 
Company had indicated that they would start deliveries essentially 
in accordance with MPSA’s request. He also advised that the difficul- 
ties being experienced in the Southwest Texas area in promulgation of 
an effective small business program had caused MPSA to revise its 
solicitation and contract provisions in the manner indicated in the 
attached copy of “ADDITIONAL TERMS AND CONDITIONS 
OF THE INVITATION FOR BIDS,” promulgated December 15, 
1959, which new provisions are stated to have been “coordinated by 
MPSA with the Small Business Administration.” 

By letter of January 18, 1960, the Assistant Secretary of the Navy 
(Material) furnished us with a copy of the following telegram which 
had been received by the contracting officer from Petroleum Trading 
& Transport Company on December 23, 1959: 

CONFIRMING OUR CONVERSATION THIS MORNING WE WILL FUR- 
NISH MAXIMUM 800,000 GALLONS PER MONTH JP-4 OVER FIRST 
QUARTER 1960 IN COMPLIANCE WITH SMALL BUSINESS CERTIFICATE 
UNDER OUR CONTRACT ASP 21977. THIS QUANTITY WILL BE FUR- 
NISHED US BY THREE RIVERS REFINERY AND THEY HAVE ASSURED 


US THAT IT WILL BE REFINED BY THEM OR BLENDED FROM COM- 
PONENTS OBTAINED BY THEM FROM SMALL BUSINESS 


The Assistant Secretary stated that in view of the advice contained 
in the telegram, Petroleum Trading & Transport Company would be 
permitted to deliver only 800,000 gallons of JP-4 jet fuel per month 
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against the set-aside portion of the contract during the remainder of 
the contract period. Also, the Assistant Secretary stated: 

The quantity requirements of NAAS Chase Field have been rechecked and 
reduced to 12,307,468 gallons for the six months period. After considering the 
quantity delivered by Petroleum Trading & Transport Company and available 
from them under the set-aside there remained an unfilled requirement of 
5,100,000 gallons. This quahtity was offered as a small business set-aside at 
the cut-off price of $0.09525 per gallon delivered to destination first to Cactus 
Petroleum Company, who declined, and then to Danaho Refining Company, who 
accepted this offer. Both Cactus and Danaho were small business bidders 
under IFB 59-164 on the item involved and qualifjed for a set-aside award. 

Regardless of whether Petroleum Trading & Transport Company 
may be said to have failed heretofore to deliver JP-4 jet fuel comply- 
ing with the small business conditions of the contract in the manner 
indicated, since it now appears that the company has established to 
the satisfaction of the contracting officer that the terms of the contract 
will thenceforth be complied with in this respect, as authorized under 
the provisions of clause 29 of the General Provisions, supra, we are 
closing our file in the matter. 

A copy of this letter is being furnished to the Senate Select Com- 
mittee on Small Business, which contacted us informally relative 
to the subject matter of your letters. 


[ B-141771] 


Canal Zone Employees—Retroactive Upward Reclassifica- 
tions—Effective Date 


Notwithstanding that it may be difficult for the Canal Zone Board of Appeals 
to meet at sufficiently frequent intervals to provide an appeals service to Canal 
Zone employees comparable with that presently provided classification act 
employees by the Civil Service Commission, a proposed revision of an admin- 
istrative regulation which would authorize an upward reclassification to be 
retroactively effective for Canal Zone employees following the decision of the 
Board—in cases not involving correction of an erroneous downgrading—would 
be in violation of the rule against retroactive promotions and is, therefore, 
not approved in the absence of express statutory authority. 


To the Secretary of the Army, February 11, 1960: 


On January 19, 1960, your Assistant Secretary of the Army (FM), 
requested our decision concerning the propriety of a proposed change 
in subsection 209.5(d) of the regulations governing employment and 
compensation in the Canal Zone—24 FR 347. The proposed revision 
of subsection 209.5 (d) is as follows: 


(d) Decisions of the Canal Zone Board of Appeals. Decisions of the Canal 
Zone Board of Appeals shall be made by majority vote of the members, shall 
be binding upon all employing departments, and shall be effective not later 
than the beginning of the fourth pay period following the receipt of the 
decision in the employing department unless a specific date is stated in the 
decision in accordance with subparagraph (1) or (2) of this paragraph. 

(1) When the appeal to the Canal Zone Board of Appeals is made within 
thirty (30) calendar days from the date of an employee’s receipt of an adverse 
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decision from his employing department on a classification appeal provided by 
Section 209-4 of this Part, is from an action lowering the grade or pay level of 
the employee’s position, and the decision of the Canal Zone Board of Appeals 
raises the grade or pay level of the position, the effective date shall be retroac- 
_tive to the date of the action which lowered the grade or pay level. However, 
when the decision of the Canal Zone Board of Appeals raises the grade or pay 
level of the position above the grade or pay level in effect immediately preceding 
the lowering thereof, retroactivity will apply only to the extent of restoration 
to the grade or pay level in effect immediately preceding the lowering thereof. 
Retroactivity may be based only on duties and responsibilities existing at the 
time of the lowering of the grade or pay level and not on the basis of duties 
and responsibilities later assigned. The right to a retroactive effective date 
under this subparagraph may be preserved in the discretion of the Canal Zone 
Board of Appeals upon a showing by the employee that reasons beyond his 
control prevented him from appealing within the thirty-day period referred to 


in this subparagraph and that he did appeal as promptly as circumstances 
permitted. 


(2) When the appeal to the Canal Zone Board of Appeals is made within 
thirty (30) calendar days from the date of an employee’s receipt of an adverse 
decision from his employing department on a classification appeal provided by 
Section 209.4 of this Part, no action lowering the grade or pay level of the 
employee’s position is involved, and the decision of the Canal Zone Board of 
Appeals raises the grade or pay level of the position, the effective date shall be 
either the date of the decision of the Canal Zone Board of Appeals or the 
sixtieth (60) calendar day following the employee's receipt of the adverse de- 
cision from his employing department, whichever is earlier. 


The legal basis upon which the proposed revision is predicated is the 
act of July 25, 1958, 72 Stat. 405, Public Law 85-550, as implemented 
by Executive Order No. 10794, December 10, 1958. 


Section 3(b) (2) of the act, 72 Stat. 406, is in part as follows: 


(b) The President is authorized, to the extent he deems appropriate— 

(2) to extend to any employee, whether or not such employee is a citizen of 
the United States, the same rights and privileges as are provided by applicable 
laws and regulations for citizens of the United States employed in the competi- 
tive civil service of the Government of the United States. 


Section 15 of the act, 72 Stat. 411, is as follows: 


(a) The President shall coordinate the policies and activities of the respec- 
tive departments under this Act. 

(b) The President is authorized to promulgate such regulations as may be 
necessary and appropriate to carry out the provisions and accomplish the pur- 
poses of this Act. 

(c) The President is authorized to delegate any authority vested in him 
by this Act and to provide for the redelegation of any such authority. 


The President, under section 2(a) of Executive Order No. 10794, 
delegated to the Secretary of the Army—with power to redelegate— 


much of the authority granted him under the act, including authority: 


(2) To extend to any employee, whether or not such employee is a citizen of 
the United States, the same rights and privileges as are provided by applicable 
laws and regulations for citizens of the United States employed in the com- 
petitive civil service of the Government of the United States. 

(3) To coordinate the policies and activities of the respective departments 
under the act. 


(4) To promulgate such regulations as may be necessary and appropriate 
to carry out the provisions and accomplish the purposes of the act. 


The other sections of the act cited in your department’s letter, 


namely, sections 5(c) and (10), 72 Stat. 407 and 408, lend support to 


the view expressed therein that the general intent of the legislation 
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is to provide substantially equal employment and compensation bene- 
fits to all employees in the Canal Zone regardless of citizenship and 
that, in general, the personnel system in the Canal Zone should, so far 
as practicable, be comparable with the Federal personnel system 
within the United States. To that end Executive Order No. 10794, in 
implementing the act, establishes (1) a Canal Zone merit system under 
which employees in the Canal Zone would be granted benefits similar 
to those of employees in the competitive civil service, and (2) the 
Canal Zone Board of Appeals which would hear and determine ap- 
peals involving position classification matters. 

Paragraph (1) of subsection 209.5(d) of the proposed regulations 
appears substantially the same as the applicable position classification 
appeal regulations of the Civil Service Commission, so far as concerns 
the effective date of a classification action correcting a previous erro- 
neous downgrading. We see no legal basis for objecting to that 
paragraph. 

On the other hand, we have serious doubt concerning the legal 
propriety of paragraph (2) of the proposed new subsection. Para- 
graph (2) establishes the effective date of an upward reclassifica- 
tion—in a case not involving the correction of an erroneous 
downgrading—as “either the date of the decision of the Canal Zone 
Board of Appeals or the sixtieth (60) calendar day following the 
employee’s receipt of the adverse decision from his employing de- 
partment, whichever is earlier.” Under that provision, if the sixtieth 
day occurs prior to the decision of the Board of Appeals, retroactive 
payment would be required. Furthermore, if the decision of the 
Board of Appeals occurs prior to the expiration of the sixtieth cal- 
endar day but such decision is not communicated to the administrative 
office on the date that it is rendered, a retroactive payment also would 
be required. We have held—in a case not involving correction of an 
erroneous downgrading—that when a position classification is raised 
there is involved not only a change in the classification of the position 
but a promotion of the incumbent of the position if he otherwise is 
qualified for promotion to the higher grade and continues to occupy 
the position. However, in such a case the promotion may be made 
effective only from the date of administrative action. See 35 Comp. 
Gen. 153. While paragraph (1) of the proposed new subsection rec- 
ognizes and applies the principle enunciated in 35 Comp. Gen. 153, 
this paragraph—paragraph (2) of the proposed new subsection— 
appears to disregard that principle. 

We appreciate that it may be difficult for the Canal Zone Board 
of Appeals to meet at sufficiently frequent intervals to provide an 
appeals service to Canal Zone employees comparable with that pres- 


ently provided classification act employees by the Civil Service Com- 
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mission, but we do not view such fact as sufficient to overcome the 
prohibition against retroactive promotions. Therefore, in the absence 
of an express statutory provision authorizing the retroactive pro- 


motion of Canal Zone employees under the circumstances described 


in paragraph (2) of the proposed revision of subsection 209.5(d)— 
and we know of no such statutory authority either in the act of July 
25, 1958, or elsewhere—we would not be warranted in approving the 
proposed revision embodied in that paragraph, 


[ B-141603 J 


Bids—Late—Telegraphic Modifications—Evidence of Delay 


Notification by telephone to a property disposal officer that a bid modification 
has been telegraphed in response to a surplus property invitation, which does 
not provide that bids by telephone are acceptable, is not a factor ‘to be consid- 
ered in determining whether a telegraphic modification which is not received 
until after the time set for opening is effective. 


In the determination of whether a late telegraphic modification to a bid for the 
purchase of surplus Government property may be considered for award, the late 
bidder has the burden of proving that the message was deposited sufficiently 
ahead of bid opening time to allow for any normal, usual, or foreseeable delays 
and that the failure of the bid to arrive before bid opening time was due solely 
to abnormal delay in transmission; a mere showing that the message could 
ae, been transmitted and received under normal conditions is not sufficient 
proof. 


A telegraphic bid modification which was deposited with the telegraph company 
80 minutes prior to the time set for bid opening, but which was not received 
at the administrative office until 35 minutes later, is not considered to have been 
delivered on time in view of the evidence which indicates that normal trans- 
mission time between the transmitting office and receiving telegraph office is 
approximately 30 minutes and that an additional 5 minutes is required to 
forward the message from there to the Government installation, and this evi- 
dence is not overcome by a showing that it was normal procedure for the tele- 
graph office to transmit messages immediately or in any period less than the 
15 minutes the message was delayed. 


To the Chemical Service Corporation, February 12, 1960: 


Reference is made to your letter dated December 30, 1959, pro- 
testing against the refusal of the Department of the Army to consider 
a telegraphic modification to your bid under IFB No. 03-029-S-60-8. 

The invitation in question requested bids on various items of sur- 
plus property to be sold by the Property Disposal Officer, Pine Bluff 
Arsenal, Arkansas. Bids were to be opened at 10:00 A.M., Central 
Standard Time, on November 12, 1959, and paragraph 3(d) of the 
Additional Sale Terms and Conditions provided as follows: 

d. MODIFICATIONS TO BIDS: If received by the Contracting Officer prior 
to time and date of bid opening, modifications to bids shall be considered. Such 
modifications shall be made by letter or telegraphic message and shall be ad- 
dressed and identified by IFB No., same as original bid. Telegraphic modifica- 


tions shall not divulge the amount of the original bid, nor the amount of the 
revised bid after modification. Modifications made by letter shall be sealed. 
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The record before us indicates that at about 9:10 A.M., Central 
Standard Time, your Mr. Stebel contacted the Property Disposal 
Officer by telephone and asked if your bid might be modified by 
telegraph. Mr, Stebel was advised that telegraphic bid modifications 
were permissible if received in the office of the Property Disposal 
Officer no later than 10:00 A.M., Central Standard Time, and pointed 
out that it was then only about 40 minutes until that time. No modi- 
fication to your bid was received by the Property Disposal Officer 
prior to 10:00 A.M., and opening of the bids disclosed that Iritox 
Chemical Company was high bidder on Item 3 (58,220 pounds of 
powdered titanium) with a bid of $0.16 per pound, while your bid, 
at $0.1226 per pound, was second high on this Item. 

At 11:37 A.M., Central Standard Time, on the date of bid opening, 
the Property Disposal Officer received a telephone call from the Mail 
and Records Section of the Arsenal advising that ¢ telegram had been 
received from your company which asked modification of your bid on 
Item 8 by increasing the unit bid price 9 cents per pound. It does not 
appear to be disputed that this message was given to the telegraph 
company in New York City by your company at 10:30 A.M., Eastern 
Standard Time, on November 12 and arrived at the message center at 
Pine Bluff Arsenal at 10:05 A.M., Central Standard Time. Actual 
transmission time between these points was therefore 35 minutes, 

On November 13 the Property Disposal Officer advised you that 
your modification was received at the Arsenal after the time specified 
for bid opening and, therefore, would not be considered for award 
unless clear and convincing evidence was submitted, including sub- 
stantiation by an authorized official of the telegraph company, showing 
that the modification was filed with the telegraph company in sufficient 
time to have been delivered at the Arsenal on time by normal trans- 
mission procedure, and that late receipt was due solely to delay in 
transmission for which you were not responsible. In response to this 
request, you advised the Property Disposal Officer on November 19 
that the telegraph company had received your bid modification at 
10:30 A.M. on November 12 but did not transmit it until 10:45, and 
that the modification would have arrived before bid opening if it had 
not been so delayed by the telegraph company. 

By letter dated November 18 (apparently received November 19), 
the Iritox Company forwarded a copy of a telegram from the Manager 
of the New York City Customer Service Division of the telegraph 
company which stated that normal transmission time from New York 
City to Pine Bluff was about one-half hour, and that time required 
for local delivery must be added thereto. Also on November 19 the 
Property Disposal Officer notified you that the transmission time on 
five telegrams received by the Arsenal between November 12 and 19 
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had been 35, 40, 52, 25, and 35 minutes, and that the Pine Bluff office 
of the telegraph company had advised that normal transmission time 
from New York City was approximately 30 minutes. This message 

also advised you that unless the Customer Service Division of the 
telegraph company established a normal transmission time and advised 
that transmission of your bid modification was delayed, the modifica- 
tion could not be considered. On November 20, one O. W. Boehme 
(whose position with the telegraph company does not appear to have 
been established) advised the Property Disposal Officer by telegram 
that your bid modification was filed with the telegraph company at 
10:30 A.M. and transmitted by the New York office at 10:45 A.M. On 
that same date a telegram from John H. Waters, General Attorney 
for the telegraph company, confirmed Mr. Boehme’s advice and stated 
that the delay in transmission of your bid modification “was approxi- 
mately 15 minutes longer than normal time for transmission.” No 
further evidence appears to have been submitted in your behalf. 

On November 20, in an effort to clear up the apparent discrepancy 
between Mr. Waters’ advice and the information from the New York 
City Customer Service Division, the Property Disposal Officer called 
Mr. Waters’ office and, in Mr. Waters’ absence, was referred to a Mr. 
O’Connell in Mr. Waters’ office as the sender of the telegram over Mr. 
Waters’ signature. Upon being advised of the advice from the Cus- 
tomer Service Division, Mr. O’Connell stated that the manager of that 
division was in a position to know about the subject matter of its tele- 
gram and that he [Mr. O’Connell] could only confirm the fact that the 
delay between time of filing and time of transmission was 15 minutes. 
On the question of normal transmission time, he referred the Property 
Disposal Officer to Mr. Malnatti of the company’s Operations Office, 
who also advised that the normal transmission time required from 
New York City to Pine Bluff was about 30 minutes. 

There would appear to be no dispute that normal transmission time 
from the Pine Bluff office of the telegraph company to the Arsenal 
Message Center is about 5 minutes, and the Property Disposal Officer 
had made a Finding of Fact that at least 20 minutes, and normally 25 
to 30 minutes are required to process a telegram at the Arsenal Message 
Center and transmit it to the office of the Property Disposal Officer. 

Based upon this record, the Department of the Army has refused 
to consider your bid, as amended by your telegram of November 12, 
for award. Your protest against such refusal appears to be based 
upon the following grounds: 

1. You notified the Property Disposal Officer prior to bid open- 
ing time that you were transmitting a telegraphic modification 
to your bid. 
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2. “Normal transmission time” from New York City to the 
Arsenal is impossible to ascertain, and you are therefore required 
only to show that the telegraph company delayed transmission 
of your message a greater length of time than the 5 minutes it 
was late in arriving at the Arsenal Message Center. 

3. Any circumstances in the handling of telegrams at the 
Arsenal Message Center which would delay receipt by the Prop- 
erty Disposal Officer should have been set out in the invitation for 
bids. 

Concerning 1 above, the decisions of this Office have consistently 
held that where bids by telephone are not acceptable under the terms 
of an invitation, advice by telephone that a bid modification has 
been mailed or telegraphed is not to be a considered factor in deter- 
mining whether such modification is effective when the modification 
is not received until after the time set for bid opening. See 17 
Comp. Gen. 961; 35 id. 426. We consider the holding on this point 
in those cases to be controlling in the present case. 

With respect to the question whether it is necessary to prove nor- 
mal transmission time rather than the length of delay by the telegraph 
company between filing and transmission of your message, you are 
advised that paragraph 53 of Army Regulation 755-7 requires appli- 
cation of the principles set forth in the Armed Services Procurement 
Regulation to the sale of surplus property, with obvious modifica- 
tions necessitated by selling rather than purchasing. Under the pro- 
vision of ASPR 2-305 the rules stated for late bids in ASPR 2-303.3 
through 2-303.5 apply in determining whether late modifications 
should be considered effective. ASPR 2-303.4 provides that a late 
telegraphic bid shall be presumed to have been filed with the tele- 
graph company too late to be received in time, except where the 
bidder demonstrates by clear and convincing evidence which includes 
substantiation by an authorized official of the telegraph company 
that the bid, as received in the office designated in the invitation 
for bids, was filed with the telegraph company in sufficient time to 
have been delivered on time by normal transmission procedure. The 
general rule is that telegraphic modifications of bids should be re- 
ceived prior to the time set for bid opening. Exceptions to the rule 
tend to prejudice the rights of other bidders, and it is therefore 
incumbent upon any bidder who seeks to invoke an exception to prove 
that he is entirely without fault or negligence in transmitting a late 
modification to his bid. As indicated at 35 Comp. Gen. 426, the 
late bidder’s lack of knowledge of other bids is not enough. The 
telegraphic bid modification must have been deposited in time for 
receipt, by normal transmission procedure, prior to the time fixed in 
the invitation for bids, and where there is subsequent delay by the 
telegraph company through no fault or neglect on the part of the 
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bidder, that delay must be abnormal delay or time beyond that usu- 
ally required by normal transmission procedure, the burden of proof 
of which is placed upon the bidder. Under this exception it is not 
sufficient for a late bidder to show that his message could have been 
transmitted and received under optimum conditions. He must show 
that his message was deposited sufficiently ahead of bid opening time 
to allow for any normal, usual, or foreseeable delays, and that its 
failure to arrive before bid opening time was due solely to abnormal 
delay in transmission. 

Whether it was, or was not, normal procedure for the telegraph 
office in New York City to transmit messages immediately upon 
filing, or in any period of time less than the 15 minutes your mes- 
sage was delayed, would appear to be immaterial in this case. All 
of the evidence pertaining to the normal transmission time between 
New York City and Pine Bluff indicates that such time is approxi- 
mately 30 minutes. To this must be added about 5 minutes required 
transmission time from Pine Bluff to the Arsenal Message Center. 
In view of the fact that your message was received at the Arsenal 
Message Center 35 minutes after the time it was filed with the tele- 
graph company, we must agree with the finding of the contracting 
officials that there is insufficient evidence to conclude that it was filed 
with the telegraph company in sufficient time to have been delivered 
on time by normal transmission procedure, as required by ASPR 
2-303.4. 

In view of such conclusion, it is unnecessary to discuss the question 
of whether the modification to your bid was required to be at the 
Arsenal Message Center or in the office of the Property Disposal 
Officer prior to bid opening time. 

Accordingly, your protest is denied. 


[ B-141917 J 


Military Personnel—Per Diem—Temporary Duty—Bar- 
racks Ships Used in Connection With Vessel Conversion 


A barracks ship without any propulsion plant to which Navy personnel are re- 
quired to report for temporary duty, in connection with the fitting-out or 
conversion of vessels in the area and on which berthing and messing facilities 
are provided, need not be regarded as a Government vessel under paragraph 
4201-8 of the Joint Travel Regulations which prohibits per diem for temporary 
duty aboard Government vessels; therefore, per diem as prescribed in paragraph 
4206 of the Joint Travel Regulations for temporary duty in connection with 
the fitting-out or conversion of vessels is for payment, provided that deductions 
are made for quarters and for meals in the case of enlisted members furnished 
on the barracks ship. 


To the Secretary of the Navy, February 16, 1960: 


Reference is made to letter of February 2, 1960, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces), PDTATAC 
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Control No. 60-6, requesting an advance decision as to whether mem- 
bers of the uniformed services are entitled to per diem while in the 
performance of temporary duty in connection with the fitting out 
or conversion of a vessel in the circumstances described in the letter 
as follows: 


The Joint Travel Regulations, paragraph 4206, authorize a per diem allowance 
to members assigned to temporary duty in connection with the fitting-out or 
conversion of a vessel.. However, a situation has arisen at the Bethlehem 
Steel Company, Quincy, Massachusetts, which necessitates a request for advance 
decision concerning entitlement to this per diem allowance. 

At present there are three vessels being fitted out or converted at this loca- 
tion and there are at least three more scheduled for the future. Because of 
the nonavailability of government quarters and messing facilities in this area, 
and in the interest of economy of public funds, a Barracks Ship (Non-Self- 
Propelled), the APL 29, from the Atlantic Reserve Fleet, was activated and 
towed to Quincy. 

The APL 29 is a miscellaneous service craft which is not a commissioned 
ship of the Navy and, therefore, has no commanding officer. For administra- 
tive purposes, an officer-in-charge is designated. The APL provides messing 
facilities in addition to quarters but provides no laundry, cobbler, barber, ships’ 
store or other facilities for the 250 enlisted personnel performing temporary 
duty in connection with conversion of the type stated below. 

The APL has no propulsion plant that would enable it to move under its 
own power. The Navy Comptroller Manual states in paragraph 044060-2, 
“... For the purpose of entitlement to special pay for sea duty, the definition 
of ‘vessel’ or ‘ship’ will mean a self-propelled vessel . . .” so, in these circum- 
Stances, men on board an APL would not be entitled to credit of sea pay. 

The orders of personnel who are to perform the temporary duty discussed 
herein state, “. . . Report to Officer-in-Charge APL 29 for temporary duty in 
connection with the conversion of the USS Springfield (CLG-7)....” This is 
in consonance with Bureau of Naval Personnel policy which calls for personnel 
in the case of fitting-out or conversion of a vessel to report to the activity 
responsible for their berthing and messing. However, the actual performance 
of their duty is with the vessel being converted or fitted-out, as specified in 
their orders. The nature of the temporary duty that these men are performing 
is identical to temporary duty in connection with fitting-out or conversion of 
vessels at other locations where the men involved live in barracks ashore. In 
addition, their total expenses are greater than those incurred by such members 
who are quartered and subsisted in a barracks at a Naval Shipyard or similar 
installation where exchange facilities are available. 

In the view of the Secretary of the Navy, members performing temporary 
duty in the instant case are in the identical situation, from a quarters and 
messing standpoint, as members ordered to similar temporary duty at a Naval 
Shipyard. By both the above definition and the intent of Joint Travel Regula- 
tions, the Secretary does not consider a barracks ship to come within the defi- 
nition of government vessel and therefore does not consider the provisions of 
Joint Travel Regulations, paragraph 4201, item 8 to prohibit the payment of 
otherwise proper per diem to members performing temporary duty of the nature 
specified, under the orders specified. However, in view of the large number 
of men presently involved, the continuing nature of this program and the harmful 
effect on morale of any future adverse ruling, your decision as to the per diem 
entitlement of members performing such temporary duty is requested. 


Section 303(a) of the Career Compensation Act of 1949, 63 Stat. 
813, as amended, 37 U.S.C. 253, provides that under regulations pre- 
scribed by the Secretaries concerned, members of the uniformed serv- 
ices shall be entitled to receive travel and transportation allowances 
for travel performed under competent orders upon a change of per- 
manent station, or otherwise, or when away from their designated 
posts of duty. 


~ 551978 O = 61 - 40 
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While paragraph 4201-8 of the Joint Travel Regulations prohibits 
the payment of per diem to members of the uniformed services for any 
period of temporary duty or training duty performed aboard a Gov- 
ernment vessel, such limitation may not be applied in cases where 
members are assigned to temporary duty in connection with the fitting 
out or conversion cf a vessel. The term “a government vessel” as used 
in paragraph 4201-8 is not regarded as referring to a vessel which is 
in the process of being fitted out or converted at a shore installation 
and before it is commissioned and placed in service. 

Paragraph 4206 of the Joint Travel Regulations provides that when 
a member of the uniformed services is assigned to temporary duty 
in connection with the fitting out or conversion of a vessel, he is au- 
thorized a per diem allowance, as prescribed in paragraph 4205-5 of 
such regulations, during the fitting out or conversion period including 
the day of commissioning or placing in service and for the day of de- 
commissioning or placing out of service, such per diem to commence 
on the day following the day of arrival at the location of such vessel. 
These provisions of the regulations clearly authorize the payment of 
per diem to members assigned to temporary duty in connection with 
the fitting out or conversion of a vessel, with appropriate deductions 
to be made for Government quarters and—in the case of enlisted mem- 
bers—meals furnished. Thus, it would seem to be immaterial, insofar 
as payment of per diem is concerned, that a member of the fitting out 
or conversion crew of a vesse! is furnished quarters and subsistence 
on a barracks ship such as the one here involved which is not con- 
sidered to be a Government vessel within the contemplation of para- 
graph 4201-8, Joint Travel Regulations, proper deductions for quar- 
ters and—in case of enlisted members—for meals furnished being 
made in computing the per diem payable. 

Hence, it is concluded that members of the uniformed services, who 
are by competent orders assigned to temporary duty in connection 
with the fitting out or conversion of a vessel in the circumstances de- 
scribed in the letter of the Assistant Secretary of the Navy, are en- 
titled to per diem under the applicable provisions of the statute and 
regulations. Your question is answered accordingly. 


[ B-139275 J 


Military Personnel—Retired Pay—Service Credits—Cadet, 
Midshipman Service—Person Not in Service on June 10, 


1922—Jalbert Case 


The holding in Jalbert vy. United States, ©. Cls. No. 297-58, which permitted 
credit for retired pay purposes for cadet service under an appointment to the 
Military Academy made prior to August 24, 1912, and for midshipman service 
uvder an appointment to the Naval Academy made prior to March 4, 1918, not- 
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withstanding that the person concerned was not “in the service” on June 10, 
1922—the date of approval of the Joint Service Pay Act—which preserved cadet 
and midshipman service to those persons who had acquired the right prior to 
June 10, 1922, will be followed in the settlement of similar claims. 


To Emery and Wood, February 18, 1960: 


Reference is made to your letter of November 10, 1959, requesting 
further consideration of the claim of Colonel Curtis H. Nance, AUS, 
retired, for increased retired pay predicated on service as a cadet at 
the United States Military Academy, and also the matter of the in- 
debtedness of Colonel Nance to the United States arising from an 
overpayment of retired pay by the inclusion of cadet service in the 
computation of retired pay. 

The disallowance of the claim and the determination of the in- 
debtedness by our Claims Division settlement dated July 13, 1959, 
were sustained in our decision dated October 9, 1959, B-139275. At 
that time you had referred to the decision of the Court of Claims in 
the case of Jalbert v. United States, C. Cls. No. 297-58, decided July 
15, 1959, wherein it was held that the Joint Service Pay Act of June 
10, 1922, 42 Stat. 625, 627, 37 U.S.C. 232, preserved the right to credit 
Military Academy cadet service under an appointment made prior to 
August 24, 1912, and Naval Academy midshipman service under an 
appointment made prior to March 4, 1913, to everyone who had ac- 


quired that right prior to the effective date of the act of June 10, 1922, 
even though the person concerned was not “in the service” on the latter 
date. In our decision we advised that : 


Final judgment has not been entered in the Jalbert case and until it has been 
determined that no further action will be taken by the Government in that case, 
{t could not form a percedent for handling other cases. In this connection, it 
may be stated that the :zaiority decision in the Jalbert case is not in agreement 
with the decision of the Court of Claims in the case of Hilton v. United States, 99 
©. Cls. 386, which was not cited, modified or overruled. 


In your present letter you cite the further decision dated November 
4, 1959, of a majority of the Court of Claims in the Jalbert case hold- 
ing that to the extent that there was any conflict between the Hilton 
and Jalbert decisions, the Hilton decision was directly overruled. 

In the circumstances, and since it appears that no further action 
will be taken by the Government on the matter, Colonel Nance’s claim 
will be settled on the basis of the holding in the Jalbert case. Under 
that holding, it is concluded that no overpayments of retired pay have 
been made to him. 

Accordingly, Colonel Nance’s claim is being referred to our Claims 
Division for recomputation of his retired pay commencing January 
1, 1959. A settlement will be stated in his favor for the amount found 
due, including any amounts which have been deducted from his retired 
pay to repay the Government for supposed overpayments made before 
that date. 
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Military Personnel—Pay—Retired—Re-retirement—Car- 
hart Case 


A retired officer who is in receipt of disability retired pay on the basis of the 
grade of major with over 18 years of service but who, after promotion to the 
grade of lieutenant colonel while on inactive duty, served on active duty in the 
higher grade from July 31, 1946, to October 81, 1947, comes under section 203 (f) 
of the Army and Air Force Vitalization and Retirement Equalization Act of 1948, 
which authorizes computation of retired pay on the basis of the base and 
longevity pay which he would receive if serving on active duty in such higher 
grade, and under the holding in Carhart vy. United States, C. Cls. No. 353-57, 
July 13, 1959, which extended the re-retirement concept to cases under section 
203 (f) ; however, the proviso precluding longevity credit for retired list service, 
and the fact that the act is not retroactive, precludes recomputation of retired 
pay in the grade of lieutenant colonel with over 18 years of service prior to the 
date of the act—June 29, 1948. 38 Comp. Gen. 137, modified. 


To Emery and Wood, February 19, 1960: 


Reference is made to your letter dated December 21, 1959, present- 
ing a claim on behalf of Lieutenant Colonel Russell C. Jordan, Sr., 
USAR, retired, for increased disability retirement pay for the period 
commencing September 1, 1944, and extending to date of settlement 
of the claim. 

The matter of Colonel Jordan’s retired pay was the subject of sev- 
eral settlements by our Claims Division and also of our decision dated 
August 22, 1958, 38 Comp. Gen. 137. In that decision we reviewed 
such settlements and Colonel Jordan’s record and concluded that he 
was entitled only to the retired pay of a major with over 18 years’ 
service from September 1, 1944, notwithstanding a subsequent pro- 
motion to lieutenant colonel while on inactive duty and further active 
duty in that grade from July 31, 1946, to October 31, 1947. Settle- 
ment of March 21, 1958, allowed him $1,191.67, the additional retired 
pay due him on that basis up to February 28, 1957, and it appears that 
he has been paid at the same rate up to the present time. It has not 
been ascertained whether he has cashed the check issued in payment 
of the settlement of March 21, 1958. 

In your letter you invite attention to the decision of the Court of 
Claims in the case of Carhart v. United States, C. Cls. No. 353-57, de- 
cided July 13, 1959, which appears to have extended the “re-retire- 
ment” concept to cases falling under section 203(f), of the act of 
June 29, 1948, 62 Stat. 1086, 10 U.S.C. 1005 (1952 Ed.). It appears 
to be your view that Colonel Jordan is entitled to retired pay com- 
mencing November 1, 1947, computed at 75 percent of the rate of pay 
prescribed in the Pay Readjustment Act of 1942, 37 U.S.C. 115, for 
a lieutenant colonel with over 21 years’ service including inactive time 
on the retired list—with appropriate increases as provided by law— 
for the reason that section 203(f) of the 1948 act authorizes compu- 
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tation “on the basis of the base and longevity pay which he would 
receive if serving on active duty in such higher grade.” However, 
the proviso in section 203(f) states that payment on that basis “shall 
be made without benefit of longevity credit for retired list service.” 
Also, the 1948 act is not retroactive in scope. Section 205(b), 10 
U.S.C. 1007, provides that “No back pay or allowances prior to the 
date of enactment of this title shall accrue to any person by reason 
of the enactment thereof.” 

Under the provisions of section 203(f) of the act of June 29, 1948, 
and the ruling of the court in the Carhart case, it appears that Colo- 
nel Jordan is entitled to retired pay commencing June 29, 1948, 
computed at 75 percent of the pay of a lieutenant colonel with over 
18 years’ service (excluding retired list service) and a settlement al- 
lowing the additional amount found due on that basis will issue in 
due course. 


[ B-141791 J 





Contracts—Specifications—Failure To Furnish Something 
Required 

Omissions in the descriptive data submitted by a low bidder, which could be 
remedied by the application of given or recognized formulae to the information 
included in the invitation or bid so that the bid could be evaluated without 
recourse to extrinsic sources and the bidder would not be in a position to choose 
what he will be obligated to furnish, do not require rejection of the bid for 
failure to comply fully with the descriptive data requirement. 

While a provision in an invitation that failure to furnish requested information 
“will be cause for” rejection of a bid does not reserve to the contracting officer 
the option to determine whether failure to provide the data in a given instance 
should require rejection of the bid, it is recognized that the automatic rejection 
of a bid because of failure to conform to a purely technical or overliteral reading 
of stated requirements may be as arbitrary as waiver of nonresponsiveness to 
a material and substantial requirement so that if the purpose for which the 
information is required is reasonably clear and appears to be substantially met 
by the material furnished, neither the interests of the Government nor of com- 
peting bidders requires that a bid be rejected because of deficiencies merely 
of form. 


To the Administrator, National Aeronautics and Space Administra- 
tion, February 19, 1960: 


We refer to a letter of January 22, 1960, from the Acting Director, 
Procurement and Supply, requesting our decision with respect to the 
acceptability of the low bid submitted pursuant to invitation No. 
L-635, dated August 14, 1959. 

The invitation solicited bids for “designing, fabricating, furnish- 
ing, testing, delivering, and erecting,” a 5,000 psig air storage field 
and a 6,000 psig natural gas storage field. Page 1 of the invitation 
contains the following note: “Bidder’s attention is invited to Para- 
graph 1-08 (a) (1) through (7) and 1-03(b) covering submittal of 
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data with bid for evaluation purposes.” Paragraph 1-03(a) as orig- 
inally issued had only seven subsections but this number was increased 
to nine under the terms of addendum No. 2 dated October 28, 1959. 
‘The quoted note was not changed to reflect the addition, apparently 


by inadvertence. Paragraph 1-03, as modified by the addendum 
provided : 


1-03. Information To Be Submitted with Bid: 
(a) The Contractor shall submit the following data with his bid: 


+. * * os . ” 
(6) Pressure drop calculations. 
* + . - + + a 


(8) Theoretical heat transfer calculations to meet the temperature per- 
formance requirements. The calculations shall be made in a step-by-step 
procedure showing all formulas which were used, assumptions which were 


made, plotted curves, coefficients, etc., which were used, and the sources 
from which each was obtained. If any information is derived from pub- 
lished graphs or other data, their sources shall be stated. 


. . * . * s * 


(b) The information required by (a) above will be used in evaluating the bids, 
and failure to submit any information therein called for will be cause for 
rejection of a bid. 


Eleven bids were received by date of bid opening, December 11, 
1959. The four lowest were as follows: 


A. O. Smith Corporation 
Grenco Services, Inc 


Kirk Reid Company, Inc 
Bids were opened at 3:00 p.m. All bids were read and it was 
announced that A. 0. Smith, Inc., was the apparent low bidder. The 


firm’s representative was asked to remain to discuss the bid. The 
representative stated that he had the calculations and information 
requested but was not qualified as an engineer to discuss them. He 
then opened his briefcase as if to withdraw some papers. At this 
point, a representative of another bidder protested that such data 


had to be submitted prior to opening or not at all. The calculations 


referred to in the cited conversation related specifically to items 6 
and 8 of subsection 1-03(a) quoted above. The data submitted by 
A. O. Smith, Inc., with its bid with respect to the requirement imposed 
by this item is as follows: 


(6) We have made the necessary pressure drop calculations, on both the 
air and gas manifolds, using equivalent straight lengths by Crane and pres- 
sure drop by Fanning Equation, McAdams, 3d Edition, page 156. We fully 
guarantee pressure drop for both systems, as called for in L-635, Section 41B-03, 
(i) and (j). 


(8) We have made the necessary: heat transfer calculations on the internal 
heat transfer surface we propose to furnish for the air storage system. They 
indicate that the outlet temperatures of each bottle will fall within the tem- 
perature-time envelope shown in Sketch No. 1, referenced in L-635, Section 
41B-12. We fully guarantee to meet the temperature performance require- 
ments. Numerical solutions to the equations involved were performed on the 
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IBM 705 Computer. In the event we are to be considered for the award of 
this contract, we will provide the detailed IBM output sheets, together with 
the heat transfer calculations which are arranged as specified in this paragraph. 


The quoted language of the invitation and specifications provided 
in essence that the information listed in paragraph 1-03(a) “shall” 
be submitted with each bid, that the information would be used to 
evaluate the bid and that failure to submit the information “will 
be cause for rejection” of the bid. We have held that where the lan- 
guage of an invitation is such as to reasonably convey to bidders 
the impression that descriptive data or a sample must accompany 
each bid, a bid not so accompanied must be rejected. 388 Comp. 
Gen. 450, 453; 37 Comp. Gen. 845. In B-141404, January 11, 1960, 
where the invitation for bid stated that the contractor “will” fur- 


nish a sample with his bid, it was held that the failure of the low 


bidder to submit such sample with his bid rendered the bid non- 
responsive. We think it clear that the use of the word “shall” should 
also be construed as an imperative in this case. 

It is suggested in the submission that the language “will be cause 
for” employed in paragraph 1-03(b) reserves to the contracting offi- 
cer the option to determine whether in a given instance failure to 
provide the data should require rejection of the bid. If this sugges- 


tion is intended to mean that the contracting officer has discretion 
to decide whether or not to waive such a failure, on the basis of factors 
not reasonably suggested in the terms of the bidding requirements, 
wecannot agree. See 36 Comp. Gen. 380. 


It must be recognized, however, that an automatic rejection of a 
bid because of a failure to conform to a purely technical or over- 
literal reading of the stated requirements may be as arbitrary as a 
waiver of nonresponsiveness to a material and substantial require- 
ment. It is to be presumed that descriptive material or data required 
to be furnished by bidders with their bids is needed for some pur- 
pose relevant to the proper evaluation of the bids; if the purpose is 
reasonably clear and appears to be substantially met by the material 
furnished, we do not believe that the interests of the Government 
or of competing bidders require that a bid be rejected because of 
deficiencies merely of form. 

We must, therefore, consider whether the data requirement of the 
invitation in this instance was met by the material furnished with 
the low bid. Subparagraph 1-03(a) (6) required the submission of 
pressure drop calculations and subparagraph 1-03(a)(8) required 
theoretical heat transfer calculations. In the latter instance, the 
material to be furnished with the calculations was stated in some 
detail. The descriptive data furnished with the A. O. Smith bid 
for the two items provided not the calculations but assurances that 
they had been performed and that the results were within limitations 
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stated in the specifications to be acceptable, together with an indication 
of the method used to perform the calculations. 

The purpose of data required to be submitted with a bid is to permit 
a determination by the procuring agency of precisely what the bidder 
proposes, and will be bound, to furnish if awarded the contract. See 
38 Comp. Gen. 345. While, as indicated above, a descriptive data re- 
quirement must normally be regarded as material and complied with 
fully, we think that, having in mind the purpose of such requirement, 
a distinction must be drawn between data which represent a relatively 
free choice by the bidder, and data which are bound by the application 
of information furnished in the invitation or the bid to the limitations 
of a recognized mathematical formula or rule of physics or chemistry. 
Strict application of the general principle in the latter case would 
appear to serve little purpose other than to determine the ability of the 
bid preparer to apply the formula or rule to the given information. 
(The bidder’s responsibility, of which such ability would be a factor, 
is better determined by more customary methods.) For example, a 
bid could hardly be rejected for the bidder’s failure to provide a total 
figure in his descriptive literature, even though required by the terms 
of the invitation, if such total clearly represented nothing more than 
the sum of the several items listed. The reason for this is that the 
total figure is not subject to variance after bid submission at the option 
of the bidder but is fixed by the other information submitted and the 
application of a recognized mathematical principle. Rejection of a 
bid in that instance, notwithstanding the language of the descriptive 
literature requirement, would be unjustifiable. 

In the instant case the following information was provided in a 
memorandum of February 3, 1960, written by the contracting officer 
in clarification of a memorandum of December 29, 1959, included in the 
administrative report: 

In order to calculate the pressure drop applicable to the air and gas storage 

system desired the following information is required: 

. Pressure 

. Temperature 

. Approximate Equivalent Length 

. Inside Diameter of Pipe 

. Flow (lbs. per second) 

. Friction Factor 

. Gravitational Factor 

. Medium (air or gas) 
The principle behind the calculations of pressure drop for the air and gas sys- 
tems is the same. 

Items 1, 2, 5 and 8 are found in Paragraphs 1-01-(d) and 41B-08 (i) and (j) 
of the specifications for the air and gas storage systems, respectively. Item 3 is 
set forth in Paragraph 41B-03(a) of the specifications. Item 6 is set forth 
at Page 156, McAdams, Third Edition, as stated by A. O. Smith in Paragraph (6) 
of its bid. Item 7 is a universal constant based on the Laws of Newton and fully 
set forth in the reference work referenced by Paragraph (6) of A. O. Smith’s 
bid, viz, McAdams, Third Edition. Item 4 was not furnished by the low bidder. 


However, it was not necessary for the evaluating engineers to resort to extrinsic 
sources other than mathematical formulae to determine the internal pipe diam- 
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eter since, using the same formulae cited by the low bidder, the inside pipe diam- 
eter could be readily determined because all the other unknowns in the equation 
were established either in the specifications or in the low bidder’s bid. 


* * * * * * ” 


Heat transfer calculations were required on the part of A. O. Smith because 
its design proposal contemplated the use of storage vessels with diameter larger 
than 141%4’’, Heat transfer calculations are required only for the air storage 
system and not for the gas storage system. In order to perform the heat trans- 
fer calculations the following information wag required: 
. Vessel internal diameter 
. Vessel length 
. Vessel volume 
. Vessel wall thickness 
. Vessel weight 
Annular spacing (space between the inside vessel wall and internal liner 

through which the internal air must pass) 
. Mass velocity to simulate test runs 
. Initial pressure and temperature conditions 
. Run time 
Items 1, 2, 4 and 5 are set forth in Paragraph (a) (8) of A. O. Smith’s bid. 
Item 3 is set forth in Paragraph (7) of the bid, viz, 1,100 cu. ft. water volume. 
Item 6 is set forth in Paragraph (9) of the bid, viz, 1’’ annular space. Item 7 
is obtained by multiplying the vessel volume by 0.0908 lb. per second per cubic 
foot appearing in Paragraph 41B-02(e). ‘Items 8 and 9 are established in Para- 
graph 41B-02(e). 

* e * * * s * 


By applying standard equations and solutions of transient heat transfer 
processes (as appearing in McAdams “Heat Transmission,” Third Edition) a 
heat balance can be established. In order for the air temperature to stay within 
the temperature envelope established in Sketch No. 1, a minimum amount of 
heat must be absorbed by the air. This can be easily calculated by applying 
standard heat transfer equations. Further, by having the information as noted 
above, the heat transfer coefficient can be calculated between the air leaving the 
bottle and the internal vessel wall, and the final temperature of vessel wall can 
be calculated. By comparing the heat released by the vessel wall to the total 
heat gain by the air, A. O. Smith’s design is found to be in conformance with 
the specifications. 

To summarize, the engineers responsible for evaluating the bids were able 
to evaluate A. O. Smith’s bid without recourse to extrinsic sources, other than 
mathematical formulae generally used for calculating pressure drop and heat 
transfer. 


If, as appears to be the case, the omissions from the descriptive data 
in the A. O. Smith bid could be remedied by the application of given 
or recognized formulae to information already included in the invi- 
tation or the bid, such bid should not be rejected for failure to fur- 
nish the mere mathematical computations included as a part of the 
descriptive data requirement. Accordingly, if otherwise correct, the 
A. O. Smith bid may be considered for award. 

The enclosures to the letter of January 22, 1960, are returned. 


CON Brome 


[ B-141911 J 


Contracts—Buy American Act—Violations by Subcontrac- 
tors—Foreign Product Removal 


Although the use by two subcontractors of steel of foreign origin in Government 
construction work was in violation of the Buy American Act provisions of the 
prime contracts, which were incorporated by reference in the subcontracts, in 
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view of an investigation which failed to establish that the prime contractors 
had knowledge of the use of the foreign material and the withdrawal by the 
prime contractors of all removable foreign steel from the work, withholding 
payment from the prime contractors for such foreign steel is not required, but 
to eliminate any profit to the subcontractors incident to the violations for which 
they have been debarred under 41 U.S.C. 10b(b), the payments to the prime 
contractors should be reduced by the difference between the domestic and 
foreign prices for the estimated quantity of foreign steel incorporated in the 
work. 


To the Secretary of the Army, February 19, 1960: 


Reference is made to a letter dated February 3, 1960, from the 
Deputy Assistant Secretary of the Army (Logistics) requesting a 
decision as to whether payment may be made to two prime contrac- 
tors for the foreign steel which was incorporated in the construction 
work performed by them at Sheppard Air Force Base, Texas. 

Two contracts are involved in the request for a decision. One 
contract numbered DA-34-066-eng-5391 was entered into on March 
7, 1958, with Steinberg & Son. The other contract numbered DA- 
34-066-eng-5485 was entered into on June 13, 1958, with Chaney & 
Hope. It is stated that both contracts contained the Buy American 
Act provisions (41 U.S.C. 10a-10d). Under contract No, DA-34- 
066-eng-5391, Hughes Reinforcing Steel Company had a subcontract 
for furnishing reinforcing steel and Hughes Structural Fabricators, 
Inc., was given a subcontract for furnishing and erecting all struc- 
tural steel. Under contract No, DA-34-066-eng-5485, the firm of 
Hughes Structural Fabricators, Inc., was the subcontractor engaged 
in furnishing all steel and erecting all structural steel. Hughes Steel 
Company had a sub-subcontract for furnishing all steel to Hughes 
Reinforcing Steel Company and Hughes Structural Fabricators, Inc. 
Mr. Lloyd’ W. Hughes was president and general manager of each 
of the subcontractors and of the sub-subcontractor. It is stated that 
the Buy American Act provisions of the prime contracts were incor- 
porated in the subcontracts by reference. 

During the course of the work under the two contracts, it was 
brought to the attention of the contracting office that steel of foreign 
origin was being used on the work. The informant stated that if 
he had known that it was proper to furnish foreign steel which was 
cheaper, he might have been successful in securing a subcontract for 
furnishing the necessary steel since he would have reduced his bid to 
the prime contractor under contract No. DA-34-066-eng-5391. 
After investigation, debarment action was taken under the provisions 
of 41 U.S.C. 10b(b) against the three subcontractors referred to above 
and on November 5, 1959, these subcontractors were debarred for a 
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period of three years from award of any contracts for construction, 
alteration or repair of any public building or public work in the 
United States or elsewhere. This action was predicated on the 
premise that the subcontractors knowingly furnished construction ma- 
terials of foreign origin. The investigation did not establish that the 
prime contractors knew at the time that the subcontractors were vio- 
lating the contract provisions with regard to the Buy American Act. 
Furthermore, the prime contractors took immediate steps to remove all 
foreign steel from their jobs that could be removed without serious 
damage to the structures. Certain quantities of foreign reinforcing 
steel were imbedded in concrete and this steel was left in place. The 
Government has estimated that 75 tons of foreign reinforcing steel 
have been left in place under contract No. DA-34-066-eng-5391 and 
11% tons under contract No. DA-34-066-eng-5485. There is no clear 
showing what, if any, structural steel of foreign origin has been left 
in place. It is reported that both prime contractors have proposed a 
credit to the Government for the estimated amount of foreign steel 
left in place. 

In view of the foregoing, there appears no justification for with- 
holding payment from the prime contractors for the foreign steel 
which was incorporated in the contract work without authority. 
However, the subcontractors should not be permitted to profit by 
violating the provisions of the Buy American Act and since the prime 
contractors have indicated that they may make appropriate adjust- 
ments with their subcontractors, the amount to be paid to the prime 
contractors should be reduced by the difference in price of steel of 
domestic origin and the price of steel of foreign origin for the esti- 
mated quantity of foreign steel incorporated in the work. 


[ B-141936 J 


Military Personnel—Hazardous Duty—Astronauts—In- 
jury—Rate of Pay 


Although members of the uniformed services in a flight status who also qualify 
for incentive pay for hazardous duty as subjects in thermal stress, acceleration, 
or deceleration experiments and who are injured or incapacitated as a result 
of the additional hazardous duty not as the result of an aviation accident are 
not entitled to incentive pay at the rate for aviation duty for a 3-month grace 
period, they are entitled to incentive pay at the rate for the specific type of 
hazardous duty being performed when the incapacity was incurred, for a period 
not to exceed 3 months; however, no right to incentive pay would accrue to a 
member who is injured while assigned to duty as a subject, as distinguished 
from duty as an instructor-observer, in low-pressure chamber experiments. 
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To the Secretary of Defense, February 24, 1960: 


Reference is made to letter of January 23, 1960, with enclosure, 
from the Assistant Secretary of Defense (Comptroller), requesting 
a decision on a question discussed in Committee Action No. 258 of the 
Military Pay and Allowance Committee, Department of Defense. 
The question is as follows: 

A member under competent orders to duty involving flying receiving incentive 
pay for hazardous duty by reason of performance of flying duty is also under 
competent additional duty orders requiring the performance of hazardous duty 
as a subject in thermal stress, acceleration/deceleration and low pressure cham- 
ber experiments. Would such member be entitled to incentive pay for hazardous 
duty for a three month grace period, if injured or otherwise incapacitated as a 
result of performance of one of the additional hazardous duties, provided the 
performance requirements for such temporary hazardous duty had been met? 


If the answer to the above is affirmative, is it assumed that the credit of in- 
centive pay should be based upon the incentive pay rate for flying duty. 


It is stated in Committee Action No. 258 that “The advent of ‘astro- 
nauts’ has necessitated the assignment of personnel, who are under 
competent orders to duty involving flying, to additional duty as sub- 
jects in experiments involving other types of hazardous duty, includ- 
ing acceleration/deceleration, low pressure chamber, and thermal 
stress.” 

Section 204(a) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 235(a), authorizes, subject to such regulations that may be 
prescribed by the President, the payment of incentive pay for the per- 
formance of certain specified hazardous duties, including duty involv- 
ing frequent and regular participation in aerial flights, duty as 
low-pressure chamber inside observer, duty as human acceleration or 
deceleration experimental subject, and duty as human test subject in 
thermal stress experiments. Section 204(e) of the 1949 act, as 
amended, 37 U.S.C. 235(e), provides that no member of the uni- 
formed services shall be entitled to receive more than one payment of 
any incentive pay authorized pursuant to this section for the same 
period of time during which he may qualify for more than one pay- 
ment of such incentive pay. Regulations promulgated pursuant to 
the authority of sections 204 and 501(d), 37 U.S.C. 301, of the Career 
Compensation Act of 1949, are contained in Executive Order No. 
10152, August 17, 1950, as amended by Executive Order No. 10618, 
June 28, 1955, and further amended by Executive Order No. 10739, 
November 15, 1957. Pertinent provisions of Executive Order No. 
10152, as amended, are as follows: 


[1] (c) The term “aviation accident” shall be construed to mean an accident 
in which a member who is required to participate frequently and regularly in 
aerial flight is injured or otherwise incapacitated as a result, as attested by the 
appropriate medical authority of the uniformed service concerned, of (1) jump- 
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ing from, being thrown from, or being struck by, an aircraft or any part of 
auxiliary thereof, or (2) participation in any duly authorized aerial flight or 
other aircraft or glider operations. 


* * s s * . cs 


[9] (e) The term “duty as low-pressure chamber inside observer” shall be 
construed to mean duty performed within low-pressure chambers at aviation 
physiological training facilities by members assigned to that duty as instructor- 
observers. 

(f) The term “duty as human acceleration or deceleration experimental sub- 
ject” shall be construed to mean duty performed by members exposed as human 
acceleration or deceleration experimental subjects utilizing experimental acceler- 
ation or deceleration devices. 


(h) The term “duty as human test subject in thermal stress experiments” 
shall be construed to mean duty performed by members exposed as human 
thermal experimental subjects in thermal stress experiments conducted under 
the supervision of any laboratory designated by the Secretary concerned. 

Sec. 10. Any member who is required by competent orders to perform hazard- 
ous duty and who becomes injured or otherwise incapacitated as a result of the 
performance of such duty, by aviation accident or otherwise, shall be deemed 
to have fulfilled all of the requirements for the performance of hazardous duty 
during such incapacity for a period not to exceed 3 months following the date as 
of which such incapacity is determined by the appropriate medical authority. 


Executive Order No. 10152, as amended, not only prescribes regu- 
lations relative to the payment of incentive pay for the performance 
of aviation duty, but also prescribes regulations for the payment of 
incentive pay for the other types of hazardous duty for which such 
pay is authorized by section 204 of the Career Compensation Act of 
1949, as amended. Hence, section 10 of the Executive order would 
seem to have broader application than the corresponding provision in 
prior Executive orders such as section 10 of Executive Order No. 9195, 
July 7, 1942, which related only to the payment of additional pay for 
the performance of aviation duty. The persons covered by section 10 
who are deemed to have fulfilled the requirements for the performance 
of hazardous duty while injured or otherwise incapacitated are de- 
scribed as members who are required by competent orders to perform 
hazardous duty and who are injured or otherwise incapacitated as a 
result of the performance of “such duty,” that is, the hazardous duty 
required by competent orders. Compare 32 Comp. Gen. 530. 

A member who qualifies for incentive pay for hazardous duty by 
reason of the performance of aviation duty and who is injured or 
otherwise incapacitated in an “aviation accident” within the meaning 
of that term as defined in Executive Order No. 10152, as amended, is 
entitled to such incentive pay at the rate prescribed for aviation duty 
for a grace period of not to exceed 3 months as authorized in section 
10, Executive Order No. 10152. If such member, however, is not in- 
jured in an aviation accident but is injured or otherwise incapacitated 
as the result of the performance under competent orders of hazardous 
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duty as a subject in thermal stress, or acceleration or deceleration, he 
would be entitled, if otherwise qualified, to incentive pay at the rate 
prescribed for the particular type of hazardous duty then being per- 
formed. However, no right to such pay can accrue to a member who is 
assigned to duty as a subject, as distinguished from duty as an instruc- 
tor-observer, in low pressure chamber experiments. See 37 Comp. 
Gen. 265, and decision of October 29, 1957, B-133551. 

With the exceptions noted above and for the reasons there stated, it 
is concluded that a member who is injured or otherwise incapacitated 
as the result of the performance of hazardous duty, in the circum- 
stances described in Committee Action No. 258, would be entitled to 
incentive pay for hazardous duty at the rate prescribed for the specific 
type of hazardous duty involved for a grace period of not to exceed 3 
months. Such member, however, would not be entitled to incentive 
pay for hazardous duty at the rate prescribed for aviation duty. 37 
Comp. Gen. 265, Your question is answered accordingly. 


[ B-140799 J 


Military Personnel — Pay — Aviation Duty — Incapacity 
Periods 


The flight pay prescribed in section 614, Department of Defense Appropriation 
Act, 1960, for members of the uniformed services who have held aeronautical 
ratings for 20 years or more and certain members stationed outside the United 
States or in Alaska, where participation in flying duty is impracticable, was 
not intended as a gratuity irrespective of the availability and physical fitness of 
such members for flight duty, so that an implementing regulation which would 
permit flight pay to such members who become physically incapacitated for 
flying duty as a result of the preformance under orders of hazardous duty for 3 
months following the month in which the incapacity was incurred as authorized 
in section 10 of Executive Order No. 10152 would be proper, but section 614 
of the 1960 act does not contain authority for payment of flight pay while the 
member is still incapacitated beyond the 3-month period. 


Members of the uniformed services who are covered by the flight pay provisions 
in section 614, Department of Defense Appropriation Act, 1960, and who become 
physically incapacitated for flying for any reason other than as a result of a per- 
formance of hazardous duty may, by regulation, be permitted to continue to 
receive flying pay for 3 months; however, the matter of suspension from flying 
status at the end of such period is not required under Executive Order No. 
10152, but is left to the discretion of the individual Secretaries. 

A proposed regulation to withhold flight pay from members of the uniformed 
services, who are covered by the flight pay provisions in section 614, Department 
of Defense Appropriation Act, 1960, and who are suspended from a flying status 
for reasons other than for physical incapacity, for the period of suspension 
unless the suspension is removed within 3 months would not be improper, there 
being no flight requirements for such members so that no flight deficiencies would 
have to be made up. - 
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To the Secretary of Defense, February 25, 1960: 


Reference is made to letter of December 15, 1959, from the Assistant 
Secretary of Defense (Comptroller) requesting decision whether there 
is any legal objection to the issuance of proposed regulations set forth 
and discussed in Committee Action No. 254, Military Pay and Allow- 
ance Committee, Department of Defense. The proposed regulations 
are intended to implement section 614 of the Department of Defense 
Appropriation Act, 1960, Public Law 86-166, approved August 18, 
1959, 73 Stat. 380-381. 

The above section reads as follows: 


Notwithstanding any other provision of law, Executive order, or regulation, no 
part of the appropriations in this Act shall be available for any expenses of 
operating aircraft under the jurisdiction of the Armed Forces for the purpose of 
proficiency flying except in accordance with the regulations issued by the Secre- 
taries of the Departments concerned and approved by the Secretary of Defense 
which shall establish proficiency standards and maximum and minimum flying 
hours for this purpose: Provided, That without regard to any provision of law 
or Executive order prescribing minimum flight requirements, such regulations 
may provide for the payment of flight pay at the rates prescribed in section 
204(b) of the Career Compensation Act of 1949 (63 Stat. 802), as amended, to 
certain members of the Armed Forces otherwise entitled to receive flight pay 
during the fiscal year 1960 (1) who have held aeronautical ratings or designa- 
tions for not less than 20 years, or (2) whose particular assignment outside the 
United States or in Alaska makes it impractical to participate in regular aerial 
flights. 


Section 4 of the Executive Order No. 10152, August 17, 1950, pro- 
vides in pertinent part that: 


Under such regulations as the Secretary concerned may prescribe, members 
who are required by competent orders to participate frequently and regularly in 
aerial flights, other than glider flights, shall be required to meet the following 
minimum flight requirements, except as otherwise provided in section 10 hereof, 
in order to be entitled to receive pay for the performance of hazardous duty. 

(a) Minimum flight requirements for members on active duty who may 
qualify for incentive pay under the provisions of section 204 of the Career 
Compensation Act of 1949: 

(1) During one calendar month: 4 hours of aerial flight. 

(2) During any two consecutive calendar months when the requirements 
of subdivision (1) above have not been met: 8 hours of aerial flight. 

(3) During any three consecutive calendar months when the require- 
— ot. subdivision (2) above have not been met: 12 hours of aerial 

ght. 


Section 5 of the Executive order provides that: 


Members shall not be entitled to receive incentive pay for participation in 
aerial flights for any period while suspended from such participation, unless 
such suspension is subsequently removed and the minimum flight requirements 
prescribed in section 4 hereof have been complied with, except as otherwise pro- 
vided in section 10 hereof. 


Section 10 of the Executive order is as follows: 


Any member who is required by competent orders to perform hazardous duty 
and who becomes injured or otherwise incapacitated as a result of the per- 
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formance of such duty, by aviation accident or otherwise, shall be deemed to 
have fulfilled all of the requirements for the performance of hazardous duty dur- 
ing such incapacity for a period not to exceed three months following the date 
as of which such incapacity is determined by the appropriate medical authority. 

‘Before discussing the proposed regulations it is appropriate to 
point out that in 34 Comp. Gen. 243, in discussing the provisions of 


section 628 of the Department of Defense Appropriation Act, 1954, 


67 Stat. 8354—almost identical with the provisions of section 614, su- 
pra—we stated, at page 246, that: 


While section 628 provides that under certain conditions flight pay may accrue 
without meeting the flight requirements prescribed in Executive Order No. 
10152, it does not purport to affect in any other way the operation of the 


Executive order. 
That rule is also for application here. 


The proposed regulations are as follows: 


a. Any member, for whom the flight requirements have been: suspended, who 
becomes injured or otherwise incapacitated as a result of the performance of 
hazardous duty to which ordered, shall be entitled to receive incentive pay for 
a 3 months grace period authorized by Section 10 of Executive Order 10152 
commencing on the first of the month following the month in which the inca- 
pacity occurred, and following such 3 months period shall be entitled to receive 
incentive pay for an additional 3 months period commencing on the date sub- 
sequent to the date on which the first grace period expired. The Secretaries 
concerned shall be required to suspend from flying status any member who 
remains incapacitated at the expiration of the 6 months grace period. 


b. Any member for whom flight requirements have been suspended, who is 
incapacitated for any reason, other than as a result of performance of hazardous 
duty to which ordered, shall be entitled to receive incentive pay to which other- 
wise entitled through the date preceding the date on which he is suspended 
from flying status. The Secretaries concerned shall be required to suspend 


from flying status any member who remains incapacitated for a period of 3 


consecutive months from the first of the month following the month in which 
the incapacity occurred. 

ec. Any member for whom flight requirements have been suspended and who 
is suspended from flying duty for reasons of other than incapacity, and such 


suspension is subsequently removed, shall be entitled to receive incentive pay for 


the period concerned provided the suspension is removed within a 8 months 
period commencing on the date of suspension. 


Paragraph “a” of the proposed regulations pertains to members, 
covered by section 614, who become physically incapacitated for fly- 


ing duty as a result of the performance under orders of hazardous 


duty. In this connection, we are of the opinion that in enacting 


section 614 the Congress did not intend to bestow a gratuity upon 
certain members who have held aeronautical ratings for 20 years or 
more, and certain members stationed outside the United States or in 


Alaska where participation in flying duty is impracticable, Instead, 
it must have been intended that at least some benefit, actual or poten- 


tial, would accrue to the Government in exchange for the substantial 
monetary benefits conferred upon these members. It is believed that 
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the Congress intended that such members be available for flying duty 
if and when such duty might be required to the same extent as other 
members who are entitled to flying pay. Availability for flying duty 
presupposes physical fitness for flying duty. 

In the situation contemplated by the proposed regulations in para- 
graph “a,” the member would be entitled to flying pay for 3 months 
following the month in which the incapacity was incurred as author- 
ized in section 10 of Executive Order No. 10152. Section 614 does 
not contain authority for the payment of flying pay, while the mem- 
ber is still incapacitated, beyond the period authorized in the Execu- 


tive order. 84 Comp. Gen. 243, 246, 


Accordingly, it is our view that the regulations proposed in para- 
graph “a” are unauthorized to the extent that they relate to the 
second grace period. We see no objection to the last sentence since 
the matter of when a suspension should be made from flying status 
would seem to be an administrative matter. 

Paragraph “b” of the proposed regulations would provide, in effect, 
that a member covered by section 614 who becomes physically inca- 
pacitated for flying for any reason other than as a result of a per- 
formance of hazardous duty, shall continue to receive flying pay for 
three months, at the end of which he shall be suspended from flying 
status and cease to be entitled to flying pay. Executive Order No. 
10152 imposes no requirements as to when a suspension from flying 
status shall be made, that matter apparently being left to the dis- 
cretion of the individual Secretaries, It is noted that paragraph 29g 
(1), Air Force Manual 35-18C, December 9, 1958, provides that in 
case of incapacity not due to the performance of hazardous duty, 
suspension will not be made until a period of three months has 


elapsed. 

We see no objection to the issuance of paragraph “b.” 

The proposed regulations contained in paragraph “c” pertain to 
members covered by section 614 who are suspended from a flying 


status for reasons other than physical incapacity. It apparently is 
contemplated that flying pay be withheld for the period of the sus- 


pension, unless the suspension is removed within 3 months. Para- 
graph 5 of Executive Order No. 10152 provides that members (obli- 
gated to meet flying requirements) shall not be entitled to flying pay 


while suspended from flying status unless the suspension is removed 


and flying requirements for the period of the suspension are met. 
The maximum period under section 4 of the Executive order for 
making up flight deficiencies is 3 months. Since there are no flight 


551978 O- 61 = 41 
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requirements for members covered by section 614, there would be no 
flight deficiencies for them to make up. Thus, the proposed regula- 
tions appear to contemplate a situation comparable to that covered 


by sections 4 and 5 of the Executive order as to members not covered 
by section 614. 


Accordingly, we see no objection to the issuance of paragraph “c.” 
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[[B-141710] 


Contracts—Awards—Tie Bids—Labor Surplus Area Con- 


cerns—Location Determination 


An award, as the result of drawing lots, to a bidder whose tie bid was submitted 
by its representative and only employee in a labor surplus area, but whose main 
place of business from which the item was to be invoiced was located elsewhere, 
may not be considered improper under General Services Administration General 
Regulation No. 18 which recognizes that the location of the bidding firm in a 
labor surplus area controls in the event of tie bids; however, a contemplated 
revision of the regulation which will give priority with respect to the labor 
area concern, in the event of tie bids, only if the items are to be delivered from a 
plant or warehouse in a labor surplus area at which the items are produced or 
regularly stocked and sold would be desirable to correct the present inequities 
resulting from the mere submission of bids addressed from a labor surplus area. 


To Arthur S. LaPine & Company, March I, 1960: 


We refer to your letter of January 14, 1960, with enclosures, ques- 
tioning the manner of award of a contract under invitation for bids 
No. 3020-60 issued November 5, 1959, by the National Bureau of 
Standards for a recording spectrophotometer with accessories. 

Bids were opened on November 17,1959. Of the eight bids received, 
seven contained the identical bid price of $8,825. Each of the tied 
bidders offered the item as manufactured by Beckman Instruments, 
Inc., of Fullerton, California. On the basis of the address of each 
bidder shown on his bid, the contracting officer found that two of the 
tied bidders were located in areas of substantial labor surplus as de- 
termined by the Secretary of Labor pursuant to 322A CFR DMP 4A1. 
Under General Services Administration General Regulation No. 18 
issued January 27, 1958, a concern located in a labor surplus area is 
granted priority with respect to the award of a contract in the event 
of tie bids. Lots, therefore, were drawn to determine which of the two 
bidders located in labor surplus areas should receive the award. Asa 
result, award was made on November 24, 1959, to Schaar & Company 
which offered delivery in 15 to 30 days. 

In an enclosure to your letter of January 14, it is pointed out that 
although the address shown on the successful bid was 1339 Yorkshire 
Road, Detroit, Michigan, the Schaar main office is in Chicago, and the 
sale would be invoiced from the latter location. You also note that 
the instrument is manufactured in California and under customary 
procedures would be installed and serviced by Washington area 
employees. 

Investigation conducted with respect to the matter has revealed 
that the invitation for bids was furnished by the National Bureau of 
Standards to Schaar & Company at a Silver Spring, Maryland, ad- 
dress. The bid of the successful firm was submitted by its District 
Manager and only employee in the Detroit, Michigan, area. The 
address used in the bid is the home of the District Manager who indi- 
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cated that his function is limited to sales while the delivery function 
is performed by the firm’s main office in Chicago. The Manager could 
not explain why the invitation was furnished to him for completion 

and submission other than the fact that he was the senior area manager 
for Schaar & Company. 

The policy followed in giving precedence to bidders in areas of 
substantial labor surplus derives from Defense Manpower Policy No. 
4, 32A CFR DMP 4B4 which provides that all procurement agencies 
shall: 

In the event of tie bids or offers on any procurement, award the contract to 
the firm located in a labor surplus area, other things being equal. 

We have held that such policy is not inconsistent with the statutes 
generally covering procurement by the Government under competitive 
bid procedures. 34 Comp. Gen. 451; B-88826, August 29, 1949. In 
our decision, B-136269, July 11, 1958, we considered whether under 
the cited policy, where the place of manufacture is the same in the 
case of each eligible bid, location of the bidding concern should control. 
We adopted the view of the Director of Defense Mobilization that the 
location of the bidding concern should be considered since the policy 
was designed to bring work to workers in surplus labor areas and 
while the work involved in the performance of shelf item procurement 
is minimal, it is more than no work at all. 

Priority under GSA General Regulation No. 18 depends, as in the 
case of the policy from which it is derived, on where the bidding 
concern is located. Whether the successful concern in the procure- 
ment under consideration can be regarded as “located” in Detroit ap- 
pears questionable. It may, however, be argued that work of some 
kind will be carried out in a surplus labor area even if it is limited 
to the mailing of a bid and the forwarding of a purchase order. In 
any case, it does not appear that the procedure followed in this instance 
is so wrong as to render the award void. 

It is noteworthy, however, that many firms in the kind of business 
in which you and your competitors for the procurement are engaged 
have representatives covering substantially the entire country so that 
all or most of them could submit bids from areas of substantial labor 
surplus on the same basis that the successful bidder did. Every bidder 
would thus be entitled to a priority with the result that the priority 
would become meaningless. More significantly, an award to a firm 
which would actually perform the ordering, shipping, billing, and 
related functions in an area of substantial labor surplus would pro- 
vide more work for workers in such area than would the award to a 
firm which would simply submit the bid and forward the purchase 
order from the labor surplus area. Nevertheless, under the procedure 
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followed in the instant case, the former firm would be considered for 
a priority only if the address shown on the bid was in a labor surplus 
area, and even in that case it would receive no more consideration 
than would the latter type of firm. The result in such instance would 
appear to be inconsistent with the stated purpose of the Defense 
Manpower Policy. 

We have been advised that General Regulation No. 18, and other 
General Services Administration regulations to the same effect, will 
be replaced by regulations giving priority with respect to the labor 
area in the event of tie bids in situations of this kind only if the items 
will be delivered to the Government from a plant or warehouse in a 
labor surplus area at which the end items are either produced or regu- 
larly kept in stock and sold in the usual course of business. The 
adoption of such policy should, we believe, correct the situation. 

A copy of this letter is being forwarded to the Administrator, Gen- 
eral Services Administration, as an indication of the desirability of the 
regulatory change now being considered and of the need for its prompt 
implementation. 


[B-141969] 


Civilian Personnel—Travel Expenses—Leaves of Absence— 


Return for Official Duty 


Although generally employees who are away from their permanent duty sta- 
tions in an annual leave status and who are ordered to return to headquarters 
for official duty are not entitled to reimbursement for travel expenses for return 
to headquarters, there may be cases where the return travel because of urgent and 
unforeseen official circumstances would justify reimbursement to the employee 
for return travel. 

An administrative regulation which would permit reimbursement for travel 
expenses when employees who are authorized annual leave for five days or more 
are recalled to their permanent duty station within 24 hours after departure 
because of an urgent unforeseen circumstance would be proper, provided that 
the travel order clearly indicates that an administrative determination has been 
made that it would be unreasonable to require the employee to assume the addi- 
tional travel expense in compliance with the recall order. 

An employee whose authorized leave of absence away from his permanent duty 
station is temporarily interrupted because he is recalled to duty, or because 
he is ordered to perform temporary duty at another place, and the employee 
wishes to resume the leave status immediately after the completion of official 
duty, travel expenses not to exceed the cost of travel from the place where the 
leave was interrupted to the place where the duty was performed and return may 
be authorized, provided that a statement is included in the travel order that an 
administrative determination was made that it would be unreasonable to require 
the employee to assume the additional travel expense in compliance with the 
temporary duty. 

Since the use of annual leave is no longer a privilege but an absolute right, 
subject to the authority of the head of the department or establishment con- 
cerned to fix the time at which the leave may be taken, the holding in 3 Comp. 
Gen. 760, that an employee who is required to interrupt his annual leave status 
to return to headquarters for official duty is not entitled to reimbursement for 
the travel expenses for return to headquarters or for return to place of leave, 
should he elect to resume the leave status, is no longer fur application. 
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To the Secretary of the Air Force, March 1, 1960: 


On February 9, 1960, the Special Assistant for Manpower, Person- 
nel and Reserve Forces, enclosed for our consideration as to its pro- 
priety a copy of a proposed instruction to clarify the conditions 
relating to travel of Department of Air Force employees at Govern- 
ment expense in various situations involving temporary duty and leave 
status, including return to official duty station. 

The proposed regulation is as follows: 

If, because of an urgent unforeseen circumstance, it is necessary to cancel or 
temporarily interrupt an employee’s authorized leave status and recall him to 
duty at his official duty station very shortly after arrival at the place of be- 
ginning leave, the return travel may be authorized at Government expense. Also, 
if the employee wishes to resume his leave status at the place from which he was 
recalled, or another place not more distant, travel from his official duty station 
to such place, may be authorized at Government expense. The above one-way, or 
round-trip, travel will not be allowed at Government expense unless, by an ap- 
propriate statement in the travel order, it is clearly indicated that, because of 
the personal expense incurred by the employee in traveling to the place of taking 
leave an administrative determination was made that it would be unreasonable 
to require the employee to assume the additional travel expense to comply with 
the recall order. 

The Special Assistant for Manpower, Personnel and Reserve Forces 
says that your Department would like to incorporate in Air Force 
Manual 40-10, Department of the Air Force Civilian Travel Manual, 
the instructions quoted above in order to cover an infrequent situation 
when it is necessary, for management reasons, to recall an employee to 
his official duty station almost immediately after arriving at a place 
of vacation for which leave had been officially authorized. Doubt in 
the matter arises because of the ruling in 3 Comp. Gen. 760. The rule 
laid down in that decision was to the effect that if an employee is away 
from his headquarters upon leave of absence and it becomes necessary 
for him to interrupt his leave and return to his headquarters for the 
purpose of performing official duty, he is not entitled to reimburse- 
ment of the traveling expenses incurred in returning to his headquar- 
ters or in going back to the place where he was on leave, should he 
elect to do so, when the leave status is resumed. 

That decision was rendered prior to the passage of the leave act of 
March 14, 1936. Prior to January 1, 1936, leave of absence was granted 
to officers and employees of the Government as a privilege and not 
as a right. By the act of March 14, 1936, 49 Stat. 1161, effective 
January 1, 1936, 5 U.S.C. 30b, since repealed, and the Annual and 
Sick Leave Act of 1951, 65 Stat. 679, 5 U.S.C. 2061 note, leave of 
absence is a right. The principle laid down in 3 Comp. Gen. 760 
covering travel expenses between leave point and headquarters inci- 
dent to an interruption of leave for official duty is no longer followed 
by our Office since the taking of leave is an absolute right of the 
employee subject to the right of the head of the department or estab- 
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lishment concerned to fix the time at which the leave may be taken. 
See 16 Comp Gen. 481 to that effect. 

The general rule is that when an employee proceeds to a point away 
from his official duty station on annual leave he assumes the obliga- 
tion of returning himself thereto at his own expense. Also, it re- 
peatedly has been held that if, during such leave or at the expiration 
thereof, the employee is required to perform temporary duty either 
at his leave point or some other point prior to his returning to head- 
quarters, the Government is chargeable only with the difference be- 
tween the cost attributable to the temporary duty and what it would 
have cost the employee to return to his headquarters direct from the 
place where he was on leave. 16 Comp. Gen. 481; 19 id. 977 ; 30 id. 443. 

We are inclined to agree with the Special Assistant for Manpower, 
Personnel and Reserve Forces that in some instances when an employee 
has been granted authorized leave of absence and shortly after his 
arrival at his vacation point his leave is canceled and he is ordered 
to report to his headquarters because of an emergency that he should 
be reimbursed for the travel involved in reporting. However, the 
wording of the first part of the proposed regulation concerning the 
phrase “very shortly after arrival at the place of leave” is subjeet 
to various interpretations. 

In lieu of the proposed regulation we suggest for your considera- 
tion language along the lines of the following: 

In instances when an employee departs from his official duty station 
for the purpose of taking authorized leave of absence for 5 days or 
more and because of an urgent unforeseen circumstance, it is necessary 
to cancel the employee’s authorized leave status and recall him to duty 
at his official duty station within 24 hours after his departure there- 
from, the return travel may be authorized at Government expense. 
Also, if an employee’s authorized leave of absence away from his 
official duty station is temporarily interrupted because he is recalled 
to duty at his official duty station or is ordered to perform temporary 
duty at another place and the employee wishes to resume his leave, im- 
mediately after the completion of his duty, at the place from which 
his leave of absence was interrupted or at another place, travel ex- 
penses not to exceed the cost of travel from the place where his leave 
of absence was interrupted to the place where the duty was performed 
and return may be authorized at Government expense. The one-way, 
or round-trip will not be allowed at Government expense unless, by an 
appropriate statement in the travel order, it is clearly indicated that, 
because of the personal expense incurred by the employee in traveling 
to the place of his taking leave, an administrative determination was 
made that it would be unreasonable to require the employee to assume 
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the additional travel expense to comply with the recall order or tem- 
porary duty order. 

If the above-suggested or similar language is adopted in lieu of the 
‘proposed regulation submitted for our consideration, we have no 
objection to your department’s incorporating it in the Department of 
the Air Force Civilian Travel Manual. 


[B-141283] 


Military Personnel—Subsistence Allowance—Rations in 
Kind Availability—Evidence 


A determination that messing facilities were not available for the airmen of 
a particular detachment who were not accompanied by dependents, even though 
more than two-thirds of the married airmen could have been furnished meals in 
the available messing facilities along with the unmarried airmen who were 
required to use the Government messing facilities, is a determination based on 
the airmen’s dependency or marital status rather than on facts which establish 
that it was impracticable for the Government to furnish subsistence in kind; 
therefore, such determination may not be recognized to support subsistence pay- 
ments at the rates authorized when rations in kind are not available. 


To the Secretary of the Air Force, March 2, 1960: 


By letter dated November 13, 1959, the Assistant Secretary of the 
Air Force (Financial Management) requested that the basis for 
issuance of 541 audit Notices of Exception in the amount of 
$324,652 be reconsidered with a view to their being withdrawn. 


The request has been assigned Department of Defense Mili- 
tary Pay and Allowance Committee Submission No. 467. The 


exceptions were issued against payments of basic allowance 
for subsistence to certain airmen on duty at Headquarters, Air Re- 


search and Development Command, located in Baltimore, Mary- 
land, for tlie period July 1, 1955, through December 31, 1957. The pay- 
ments were at the rate of $2.57 a day, the rate authorized when rations 
in kind are not available. The stated reason for the exceptions was 
that the commander’s determination that Government messing facil- 
ities were not available appears to have been based on the member’s 
marital status rather than on facts and circumstances which reasonably 
justify such a conclusion. 

In requesting reconsideration of the exceptions, it is stated that 
Headquarters, Air Research and Development Command, occupied 
office buildings in downtown Baltimore and also had a detachment of 
approximately 85 persons located at Friendship Airport, and that 
there are no Government messing facilities available at either location. 
Also, it is stated that a facilities assignment agreement with Fort 
Holabird made seven single airmen type barracks, capacity 53 men 
each, and one-half a thousand man mess available to the 6590th Air 
Support Group (Hq ARDC) ; that the total enlisted strength of 617 
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men in June 1955 exceeded the assigned facilities; that approximately 
270 men unaccompanied by dependents were assigned quarters at Fort 
Holabird and furnished transportation to and from the working area, 
and that approximately 340 airmen were married and accompanied by 
dependents for whom no quarters were available. It is further stated, 
in effect, that because the duty stations were at some distance from Fort 
Holabird, and lacking sufficient facilities for all enlisted members at 
Fort Holabird, the Commander of the 6590th Air Support Group made 
a decision that airmen unaccompanied by dependents would be as- 
signed quarters at Fort Holabird and would utilize Government mess- 
ing facilities, and that airmen accompanied by dependents for whom 
quarters were not available would be considered also not to have Gov- 
ernment messing facilities available. 

The Assistant Secretary suggests that, in view of all the circum- 
stances, the Commander acted within the scope of his authority under 
appropriate regulations in determining that Government messing fa- 
cilities were not available for certain airmen assigned to Hq ARDC, 
and that the language of 8 Comp. Gen. 82 appears to accept such a 
decision by a commander under apparently similar circumstances. 

Our records reveal that 541 Notices of Exception were issued in the 
gross amount of $324,652, the amount of the exceptions stated repre- 
senting that portion of the credits of basic allowance for subsistence 
at the rate of $2.57 per day made during the period July 1, 1955, to 
December 31, 1957, which exceeded the applicable rate of basic allow- 
ance for subsistence ($1 to $1.10) prescribed “when permission to 
ration separately is granted.” Each exception contains a statement 
advising that credit should be allowed for the number of meals the 
member was required to procure off base by virtue of his duty assign- 
ment. Consequently, if the Air Force were to adjust the payments on 
that basis, the total amount collectible as a result of the 541 exceptions 
presumably would be substantially less than $324,652. 

Section 301 of the Career Compensation Act of 1949, 63 Stat. 812, as 
amended, 37 U.S.C. 251, provides that members of the uniformed 
services entitled to receive basic pay shall be entitled to receive a basic 
allowance for subsistence at the rates there prescribed when (1) rations 
in kind are not available; (2) when permission to mess separately is 
granted; or (3) when assigned to duty under emergency conditions 
where no Government messing facilities are available. Section 301 
(d), 37 U.S.C. 251(d), provides that the President may prescribe 
regulations for the administration of that section. Section 3(b), 
Executive Order No. 10119, March 27, 1950, issued under authority 
contained in section 301, provides that the term “when rations in kind 
are available” shall be considered applicable in the case of enlisted 
members on duty at stations where it is determined, in accordance with 
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regulations prescribed, that it is impracticable for subsistence in kind 
to be furnished by the Government. Section 3(c) of the Executive 
order provides that the term “when permission to mess separately is 
granted” shall be considered applicable in the case of enlisted members 
on duty at stations or while sick in hospitals where a mess for sub- 
sisting enlisted members is available and when such enlisted members 
are authorized to subsist themselves independently. 

Applicable Air Force regulations contained in paragraph 20101-d, 
Air Force Manual 173-20, August 20, 1954, provide that airmen are 
entitled to receive a basic allowance for subsistence at the rate of $2.57 
per day when rations in kind are not available. Paragraph 20104b 
(1) (a) of the Manual provides that airmen are entitled to receive basic 
allowance for subsistence when rations in kind are not available, in- 
cluding those circumstances where they are on duty at stations where it 
is impracticable for subsistence in kind to be furnished by the Govern- 
ment, even though available. It is further provided that the installa- 
tion commander is responsible for determining that rations in kind are 
not available. 

The statute and regulations authorize the payment to airmen of a 
basic allowance for subsistence at the prescribed rate when it is prop- 
erly determined by the installation commander that it is impracticable 
for the Government to furnish subsistence in kind. It is contemplated 
that such determination will be made by the installation commander 
on the basis of existing facts and circumstances which reasonably 
justify a conclusion that the furnishing of subsistence in kind by the 
Government is impracticable. An airman’s dependency or marital 
status, in and of itself, does not constitute a proper basis for approval 
of a request for payment of a basic allowance for subsistence at the rate 
prescribed when rations in kind are not available or the furnishing 
thereof would be impracticable. Where single quarters and messing 
facilities are available at or near a member’s duty station but he is per- 
mitted to reside off the base because family quarters are not available 
for assignment to him, such member is entitled only to the subsistence 
allowance authorized for a member permitted to mess separately. The 
fact that he does not utilize available Government quarters and mess- 
ing facilities because he desires to reside off the base with his family, 
which arrangement necessarily is for his own convenience, does not 
warrant a conclusion that rations in kind are not available or that it 
would be impracticable for the Government to furnish subsistence in 
kind within the contemplation of the statute and the regulations. 

In the cited decision of August 23, 1928, 8 Comp. Gen. 82, we held 
that a determination by military or naval authorities as to the avail- 
ability of rations or quarters in a given case “normally” must be 
considered to be conclusive. However, under the provisions of sec- 
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tion 301 of the 1949 act, the payment of the appropriate subsistence 
allowance is for determination on the basis of the facts appearing 
in each case rather than on a specific administrative authorization or 
determination that is contrary to the actual facts. While a contempo- 
raneous administrative authorization or determination by proper au- 
thority usually is considered to be the best evidence of the facts, it is 
not conclusive of the matter where the facts are otherwise clearly 
established. Compare decision of February 8, 1960, 39 Comp. Gen. 
561, copy enclosed. 

The Commander’s determination that messing facilities were not 
available to all of the 340 airmen accompanied by dependents is in- 
consistent with the fact that apparently messing facilities were avail- 
able for at least 230 of those airmen, only 270 men unaccompanied 
by dependents having been ordered to utilize messing facilities for 
500. It appears further that had they desired to be furnished sub- 
sistence in kind instead of messing separately with their families, 
230 or more than two-thirds of the 340 married airmen apparently 
could have been furnished meals in the available messing facilities. 
Since the available Government mess apparently was not utilized to 
the maximum extent practicable, there was no proper basis for de- 
termining that rations in kind were not available for the airmen with 
dependents who were not furnished quarters even though sufficient 
Government messing facilities were not available for all of the airmen 
involved. Inasmuch as a Government mess was, in fact, available 
for more than two-thirds of the airmen accompanied by dependents, 
it seems clear that the Commander’s determination that such facili- 
ties were not available for these men actually was based on their status 
with respect to their dependents rather than on the availability of 
rations. 

Accordingly, it is concluded that the record presents no proper 
basis for removal of the exceptions. As indicated in the exceptions, 
however, the accounts may be adjusted to allow the airmen any amount 
to which they are entitled under the provisions of subsection 301(f), 
37 U.S.C. 251(f), for meals which they were required to purchase 
from other than a Government mess because of their duty assignments. 


[B-141637] 


Bids—Insufficient Bid Security—Acceptance or Rejec- 
tion—Surplus Sales 


A bid deposit which was not in an amount sufficient to cover all the items of 
surplus Government property bid upon as required by the invitation, but which 
was Sufficient to cover those items and quantities on which the bidder was the 
eligible high bidder, does not require rejection of the bid for insufficient bid 
security when the invitation does not contain any limitation on the minimum 
quantities which may be purchased and when awards to several bidders are 
contemplated. 
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To the California Truck Parts and Equipment Company, March 3, 
1960: 

We refer again to your letter of December 29, 1959, protesting the 
‘rejection of your bid on a number of items at a sale of surplus property 
held at Kelly Air Force Base under the following circumstances. 


Sales Invitation for Bids No. 41-608-s-60-83 issued by Kelly Air 
Force Base solicited bids on 159 items of miscellaneous motor vehicles, 
spare parts, and accessories. The following statement appears on 
page 1 of the invitation: 


A bid deposit of 20 percent of the total amount bid, in the form of postal or 
express money order, or cashier’s or certified check, or such other form of 


security as may be acceptable to the contracting officer, made payable to the 
Treasurer of the United States, must accompany the bid. 


We are advised by the Department of the Air Force that your firm 
submitted a bid on 63 items in the total amount of $13,367. Therefore, 
the bid deposit furnished by you should have been not less than 
$2,673.40. Actually, your firm submitted a bid deposit in the amount 
of $1,500. Your bid was rejected for failure to meet the stated bid 
deposit requirement. 

It is noted, however, that your bid was high and otherwise eligible 
for award on only nine of the items at a price of $4,450.19. The bid 
deposit furnished by you was, therefore, well in excess of 20 percent 
of the amount as to which you would have been considered for award. 
You state in your letter that the rejection of your bid resulted in 
reducing the return to the Government from the sale by more than 
$1,000. 

In our decision at 88 Comp. Gen. 532, a copy of which is enclosed, 
we propounded the rule that the failure of a bidder to submit a bid 
bond in the form and manner required by the terms of the invitation 
would require rejection of his bid. The reasons for this rule are 
stated in the decision and need not be repeated here. It is our view, 
however, that a bid which is proper except that the bid bond is not 
sufficient to cover the entire procurement may be considered for award 
of such portion as may be adequately covered by the bid security 
actually submitted so long as division of the award would not be 
impracticable or contrary to stated limitations either in the bid or 
the invitation. B-141265, January 4, 1960. While the cited decision 
deals with procurement of supplies, we regard it as equally applicable 
to sales by the Government of surplus property. 

The establishment of a, bid security requirement in a Government 
sale or procurement is within the discretion of the contracting agency 
except in those relatively few instances where the requirement is 
imposed by statute. It is our understanding that in this instance 
the Department of the Air Force established the bid security at 20 
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percent because it was felt that such amount would be adequate to 
protect the interests of the Government even if the bidder should be 
awarded every item upon which he bid. It would follow, therefore, 
that the Government would be adequately protected by a deposit of 
20 percent of the amount as to which the bidder is successful. In 
the situation here being considered, therefore, since there was no 
limitation as to any minimum quantities in either the bid or the invi- 
tation and awards to several bidders were Gontemplated, it would 
have been proper to make award to you on the items as to which you 
were otherwise eligible. Unfortunately, however, we are advised by 


the Department of the Air Force that the property in question has 
already been paid for and delivered. Accordingly, it is not possible 
to effect any remedy as to the instant procurement. We are, however, 
bringing this matter to the attention of the Secretary of the Air Force 


so that appropriate action may be taken with respect to future sales. 


In your letter you also note that while your bid was rejected 
because of the failure of the bid deposit to meet the stated require- 
ment, other bids not accompanied by a bid deposit of 20 percent of 
the amount bid were considered for award. We have been advised by 


the Department of the Air Force that in two cases the deposits were 
$.99 and $1.31 short and the deficiencies were waived under the de 
minimis rule. B-140624, November 23, 1959. In the other instance 
the shortage resulted from an improper extension of price, and the 
correction was permitted based on our decision of September 21, 
1959 (39 Comp. Gen. 209), in which we stated that where correction of 
a bid after opening and prior to award is authorized, the resulting 
shortage in bid security may also be adjusted after opening. 
We thank you for bringing this matter to our attention. 


[B-141872] 


Contracts—Bid Security—Letters of Credit—Late Credit 
Confirmation—Mail Delay 


A confirmation by a domestic bank of an irrevocable letter of credit issued by 
a foreign bidder to a contracting agency to cover a bid security required by an 
invitation makes the bank, under uniform commercial practices, primarily 
liable to the Government for the amount of credit and the communication in 
writing of such credit establishment to the bid opening office within the time 
allowed for submission of bids delayed in the mails, after the contracting officer 
had been notified by telephone prior to bid opening of the confirmation, repre- 
sents substantial compliance with the bid bond or bid security requirements of 
the invitation to justify consideration of the bid, provided that the time limit 
within which the Government has to avail itself of the credit is sufficient to en- 
able the Government to exercise its rights in the event the bidder fails to comply 
with the contract obligations. 
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To Grant Bloodgood, Bureau of Reclamation, March 7, 1960: 


Reference is made to your letter of January 29, 1960, D-150, re- 
questing a decision as to whether the bid submitted by Vereinigte 
Osterreichische Eisen-Und Stahlwerke Aktiengesellschaft of Linz- 
Donau, Austria, in response to Bureau of Reclamation invitation No. 
DS-5261, dated November 27, 1959, properly may be considered in 
making an award of the contract for the procurement involved. 

Under the invitation, which was issued on INVITATION, BID, 
AND AWARD (Supply Contract), Standard Form 33 (Oct. 1957 
Edition), bids, to be opened at 2:00 p.m. MST on January 5, 1960, 
were requested for furnishing a hoist for the 10- by 20-foot fixed wheel 
gate for the outlet works at Trinity Dam, Central Valley Project. 
Paragraph A-1 of the Special Conditions incorporated in the invi- 
tation provides: 


A-1. Bonds. (a) Bid security—Guaranty will be required with each bid in 
an amount not less than 10 percent of the total price bid. This requirement for 
bid guaranty will not be waived. Bid bonds or other bid securities which are 
not received prior to the time specified for receipt of bids will not be acceptable 
unless the lateness was due solely to delay in the mails for which the bidder was 
not responsible. 

The bidder, at his option, may furnish a guaranty bond on Standard Form 24 
or certified check drawn on a United States bank, or may deposit, in accordance 
with Treasury Department regulations, negotiable bonds or notes of the United 
States (at par value) as security in the amount required. If security is in the 
form of a certified check or bonds or notes of the United States, the Government 
may make such disposition of the same as will accomplish the purpose for which 
submitted. Certified checks must be made payable to the Treasurer of the 
United States. Certified checks may be held uncollected at the bidder’s risk. 
Certified checks, or the amount thereof, and bonds or notes of the United States 
deposited by unsuccessful bidders will be returned as soon as practicable after 
the bid opening. 

(b) Performance guaranty.—The contractor will be required to furnish per- 
formance guaranty in an amount not less than 50 percent of the estimated 
aggregate payments to be made under the contract. The contractor, at his 
option, may furnish a performance bond with approved surety or sureties, or a 
certified check drawn on a United States bank, or may deposit, in accordance 
with Treasury Department regulations, negotiable bonds or notes of the United 
States (at par value) as guaranty in the amount required. If guaranty is in 
the form of a certified check or bonds or notes of the United States, the Govern- 
ment may make such disposition of the same as will accomplish the purpose for 
which submitted. Certified checks must be made payable to the Treasurer of 
the United States. Certified checks may be held uncollected at the contractor’s 
risk. 

(ec) General.—The bond of any surety company authorized by the Secretary 
of the Treasury to do business, or of two responsible individual sureties, will be 
accepted as security for any bid or contract. See the instructions at the end of 
the applicable standard form bond with respect to the qualifications and suffi- 
ciency of sureties and the manner in which bonds should be executed. 


With reference to paragraph A-1(b) above, the invitation states: 


If award is made, contractor shall furnish performance guaranty required by 
Paragraph A-1(b) within 10 days after Standard Form 25, (Performance Bond) 
is presented for signature. 


The record shows that the lowest bid received in response to the 
invitation, giving consideration to the differential on products from 
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foreign sources and Government freight costs, was that submitted by 
Vereinigte Osterreichische Eisen-Und Stahlwerke Aktiengesellschaft 
(hereinafter referred to as VOEST) in the amount of $72,747.80. The 
next lowest bid, in the amount of $86,441, was submitted by Guy F. 
Atkinson of Portland, Oregon. The other bids ranged from $89,780 
to $133,275. 

Your doubt concerning the propriety of accepting the VOEST bid 
arises from the question whether an acceptable bid bond, or bid guar- 
anty, may be said to have been furnished in connection therewith with- 
in the time required in view of the holding in 38 Comp. Gen. 532, that 
under invitations for bids which require bidders to submit bonds prior 
to bid opening, the bid bond requirement is a material part of the in- 
vitation which cannot be waived by contracting officers and that non- 
compliance with the bid bond provision requires rejection of the bid 
as nonresponsive. 

It appears that at approximately 10:30 a.m. on January 4, 1960, your 
office received telephonic advice from the Denver United States Na- 
tional Bank that the bank had received a telegram from the Chase 
Manhattan Bank of New York advising that the latter confirmed an 
irrevocable credit in the sum of $7,000 issued by the Creditanstalt- 
Bankverein of Vienna, Austria, in favor of the Bureau for the account 
of VOEST as guaranty of its bid obligations under the involved invi- 
tation. At the time bids were opened as scheduled, the Bureau had re- 


ceived nothing in writing guaranteeing the obligations in VOEST’s 
bid, but on January 6, 1960, your office received by mail, in an envelope 
identifying the sender as the Denver United States National Bank 
and bearing a metered stamp dated January 4, 1960, a photostat of the 
following telegram indicated to have been sent by the Chase Manhattan 
Bank to the Denver United States National Bank on December 31, 
1959: 


75464 WE ADVISE CREDITANSTALT BANKVEREIN VEXX VIENNA 
SUTRIA ISSUED THEIR IRREVOCABLE CREDIT FAVOR DEPARTMENT 
INTERIOR BUREAU RECLAMATION DENVER FEDERAL CENTER BUILD- 
ING 53 DENVER ACCOUNT VEREINIGTE OESTERREICHISCHE EISEN- 
UND STAHLWERKE AG LINZ FOR $7,000.00 AVAILABLE BY BENEFICI- 
ARIES DRAFTS ON US AT SIGHT TO BE ACCOMPANIED BY BENEFICI- 
ARIES STATEMENT THAT THE BID OF VEREINIGTE OESTERREICHI- 
SCHE EISEN-UND STAHLWERKE AG LINZ UNDER INVITATION DS-5261 
FOR LIVERYT OF A HOIST FOR 10-FOOT BY 20-FOOT FIXED WHEEL 
GATE FOR THE OUTLETT WORKD SXXXXXX WORKS AT TRINITY DAM 
HAS BEEN ACCEPTED AND THEY FAILED TO ENTER INTO A CORRE- 
SPONDING CONTRACT THIS CREDIT AUTOMATICALLY INVALIDATED 
IF BID NOT AWAREXX AWAREXXX AWARDED THIS CREDIT BE- 
COMESXXX EFFECTIVE ONLY BEGINNING JANUARXXXX JANUARY 5 
1960 EXPIXX EXPIRES MARCH 5 1960 WE ADD OUR CONFIMRATIO OUR 
REFERENCE E826772 NOTIFY BENEFI IXXX BENEFICIARY BY 
TELEPHONE 


On January 7, 1960, your office received by mail in a similar 
envelope, but bearing a metered stamp dated January 6, 1960, a 
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formal notice dated December 31, 1959, from the Chase Manhattan 
Bank of New York to the Department of the Interior, Bureau of 
Reclamation, Denver Federal Center, wherein the bank refers to 
the above telegram of December 31, 1959, to the Denver United 
States National Bank, and advises that it has been instructed by 
Creditanstalt-Bankverein of Vienna, Austria, to advise the Bureau 
that Creditanstalt had opened their irrevocable credit in favor of the 
Bureau for the account of VOEST in the amount of $7,000, sub- 
ject to the conditions set forth in the above telegram, and 
the Chase Manhattan Bank concludes: 

* * * WE CONFIRM THE CREDIT AND THEREBY UNDERTAKE THAT 
ALL DRAFTS DRAWN AND PRESENTED AS ABOVE SPECIFIED WILL 
BE DULY HONORED BY US. 

EXCEPT SO FAR AS OTHERWISE EXPRESSLY STATED, THIS CREDIT 
IS SUBJECT TO THE UNIFORM CUSTOMS AND PRACTICE FOR COM- 


MERCIAL DOCUMENTARY CREDITS FIXED BY THE THIRTEENTH 
CONGRESS OF THE INTERNATIONAL CHAMBER OF COMMERCE. 


Transmitted with your letter is a sworn statement dated January 
25, 1960, prepared by Stanley W. Stephenson, Assistant Cashier of the 
Denver United States Nationa] Bank, wherein it is stated that the 
envelope containing the photostat of the Chase Manhattan Bank tele- 
gram quoted above was placed in the United States mail by him on 
January 4, 1960. Also transmitted is a letter dated January 25, 1960, 
directed to the Bureau by the Postmaster of the Denver, Colorado, 
Post Office, stating that had the envelope containing the photostat of 
the wire been posted at 11:59 p.m. on January 4, 1960, it would under 
normal handling conditions have arrived at the bid opening office 
building at 11:15 a.m. on January 5, 1960. On the basis of this evi- 
dence, it is your conclusion, with which we are in agreement, that the 
failure of the photostat of the telegram to be received by the bid 
opening time was due solely to delay in the mails for which the 
bidder is entitled to be excused, pursuant to the provisions of para- 
graph 4 of the Terms and Conditions of the Invitation for Bids. 
However, you question whether the advice contained in the telegram, 
to the effect that an irrevocable credit had been established by the 
Creditanstalt-Bankverein, or “the bidder’s mere representation” that 
such credit had been established, as you put it, is sufficient to consti- 
tute a bid bond or bid guaranty. In this connection, you refer to our 
decision dated December 8, 1959, 39 Comp. Gen. 430, wherein it was 
held that a bidder’s mere representation that a bid bond has been 
executed is not tantamount to the furnishing of the bond itself. 

By its telegram of December 31, 1959, the Chase Manhattan Bank 
not only advised the Denver United States National Bank that Cre- 
ditanstalt-Bankverein had established an irrevocable credit for the 
account of VOEST in favor of the Department of Interior, Bureau of 
Reclamation, in an amount sufficient to cover the bid guaranty, but 
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Chase also advised that it confirmed the credit. Furthermore, the Den- 
ver United States National Bank was instructed in the telegram to 
notify the beneficiary of the credit by telephone. As indicated in the 
formal notice from the Chase Manhattan Bank to the Department of 
Interior, Bureau of Reclamation, entitled “CONFIRMED IRREVO- 
CABLE STRAIGHT CREDIT” and designated Credit No. E 826772, 
advising that the credit had been established, quoted in part above, it is 
necessary to examine the Uniform Customs and Practice for Commer- 
cial Documentary Credits (1951 Revision) fixed by the XIIIth Con- 
gress of the International Chamber of Commerce (Lisbon, June 11-16, 
1951) as contained in Brochure I.C.C. 151 E.F. 1951 in order to as- 
certain precisely the rights and obligations of the parties arising from 
establishment of the credit. Determinative of the question are the 
following provisions of Article 5 of the uniform customs and practice, 
etc., as set forth in the brochure: 


Irrevocable credits are definite undertakings by an issuing Bank and con- 
stitute the engagement of that Bank to the beneficiary or as the case may be, to 
the beneficiary and bona fide holders of drafts drawn thereunder that the pro- 
visions for payment, acceptance or negotiation contained in the credit, will be 
duly fulfilled provided that the documents or as the case may be, the documents 
and the drafts drawn thereunder comply with the terms and conditions of the 
credit. 

When the issuing Bank instructs another Bank to confirm its irrevocable credit 
and when the latter does so, the confirmation implies a definite undertaking of 
the confirming Bank as from the date on which it gives confirmation. 


* * * * * * * 


Such undertakings can neither be modified nor cancelled without the agreement 
of all concerned. 


Since under the above-quoted provisions of Article 5, the Chase 
Manhattan Bank, by confirming the irrevocable letter of credit issued 
by Creditanstalt-Bankverein to cover the bid guaranty, became pri- 
marily liable to the Government for the amount of the credit involved, 
and since Chase’s assumption of primary responsibility in the matter 
was communicated in writing to the bid opening office of the Bureau 
within the time allowed for submission of bids delayed in the mails, 
the credit thus established would appear to represent substantial com- 
pliance with the above-quoted provisions relating to the submission 
of bid bonds, or bid securities; provided, that the time limit within 
which the Government is required to make its demands upon the 
Chase Manhattan Bank in order to avail itself of the credit is deemed 
sufficient to enable the Government to exercise its rights in the matter 
in the event VOEST fails to comply with its bid obligations. In 
this connection, it will be noted that the above-quoted telegram advised 
that the credit established would expire March 5, 1960, which also 
was the deadline stipulated for the acceptance of VOEST’s bid as 
originally submitted. However, it is understood that both the time 
within which the credit remains available and the time within which 


551978 O -61 - 42 
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VOEST’s bid is required to be accepted have been extended for 30 
days. The time for acceptance of the next lowest bid, originally 
fixed as February 4, 1960, is also stated to have been extended in order 
to preserve the Government’s rights pending the determination of the 
present question. Since Standard Form 33, which does not contem- 
plate the execution of a formal contract, was used in issuing the 
present invitation, it is assumed that the statement in the telegram to 
the effect that the credit is conditioned upon VOEST’s entering into 
a contract refers to its bid obligation to enter into a performance 
bond. As noted above, the bidder is allowed 10 days after the per- 
formance bond is presented to it for signature within which to furnish 
the same, and such period of time would have to be taken into con- 
sideration in determining whether the Government would be in a 
position to make the showing necessary to avail itself of the credit 
within the period of time required. 

Accordingly, the papers transmitted with your letter are returned 
herewith, and you are advised that the VOEST bid appears proper 
for consideration subject to the condition mentioned. 


[B-142172] 


Bids — Specifications — Misinterpretation — Combination 


Bids 


A low combination bid for both drydocking and repairs for the conversion of 
a hospital ship submitted by a bidder who did not bid on several of the specific 
lots as required by the invitation, because of its understanding that those lots 
were applicable to bidders at different ports who did not have drydocking 
facilities, which understanding was not an unreasonable interpretation of the 
ambiguous invitation need not be regarded as nonresponsive to the invitation 
and does not require award at a higher cost to a bidder whose bid evaluated on 
the basis of real intent of the invitation is defective in the same way as the 
low bid, in the absence of evidence that the failure affected the relative standing 
of the low bidder or was prejudicial to the other bidders. 


- ean R. L. Moore, Jr., Department of the Navy, March 9, 
1960: 


Reference is made to your letter dated March 1, 1960, requesting 
our decision as to award of a contract under invitation for bid No. 
201-60, issued by the Assistant Industrial Manager, San Francisco 
Naval Shipyard. for drydocking, repairs, and alterations to the hos- 
pital ship USS CONSOLATION. Bids were opened on February 
£4, 1960, and the question presented is whether the low bid submitted 
by Puget Sound Bridge and Drydock Company may be accepted 
as responsive. 

In the invitation the work was scheduled as six Lots, numbered 1 
to 6. Each lot wus further subdivided into “a” and “b,” “a” being 
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without, and “b” with, preparation for towing. Lot 1 covered the 
drydocking and repairs, and Lot 6 the entire work of drydocking, 
repairs, and alterations, including topside work. Lots 2, 3, 4, and 5 
each covered identical work. “Repairs and Alterations (TOP- 
SIDE),” but were differentiated by the headings, as follows: 


Lot #2-—Vessel at San Francisco 
Lot #3—Vessel at Seattle 

Lot #4—Vessel at Portland 

Lot #5—Vessel at Long Beach 


Lots 1 and 6 had ne heading except the lot number. 

Following the listing of these lots, the invitation contained 
“NOTES” numbered 1 through 19. Those material to the question 
under consideratior were as follows: 


NOTES: 1. (1) Preparation of vessel for tow shall be accomplished in the 
San Francisco Bay Area during the period 15 March 1960 to 25 March 1960. 

(2) The Government will tow vessel from San Francisco Bay Area to drydock 
contractor’s yard on approximately 25 March 1960 and thence to the topside 
contractor’s yard about 18 April 1960. Towing times should be considered in 
preparing bids. 

2. All work with the exception of the preparation for tow is to be accom- 
plished at contractor’s plant. The preparation for tow can be accomplished 
at some pier in the San Francisco Bay Area. 

8. The USS CONSOLATION (AH-15) will be available for inspection at 
Mare Island Naval Shipyard. 


. * 7 + * * . 

12. The Government reserves the right to make award to any bidder(s) on 
the basis of LOTS 1(a), 1(b), 2(a), 2(b), 3(a), 3(b), 4(a), 4(b), 5(a), 5(b), 
6(a), and 6(b), as may be in the best interest of the Government price and all 
other features considered. Bids submitted for LOTS 6(a) and/or 6(b) TOTAL 
JOB will not be considered unless accompanied by bids for LOTS 1(a), 2(a), 
8(a), 4(a) and 5(a), except that completion of the certification attached hereto 
will be accepted in lieu of a bid on LOT 1(a) DRYDOCK. 

The certification referred to was to the effect that the bidder did not 
have drydock facilities. 

In addition, paragraph 11 of the “NOTES” provided that interport 
differentials in specific amounts would be taken into consideration 
in evaluation of contractors’ bids for each lot in order to determine 
the successful bidder or bidders. The amounts of interport differ- 


entials for Lot 3—Topside—Vessel at Seattle were stated as follows: 


Area Interport Differential 


Seattle $32, 412. 00 
NN ha rican et hchegmnal laisse css ize netic nd oh ch enc etbcslceiclelhcbendedielssctidedniaaaaldoss . 00 


7 . 
San Francisco 
Long Beach 
San Diego 


The differential amounts were set up in the same form for each other 
lot, 1 through 6. 

Bids were received from seven bidders, all but two of which bid 
on both the drydocking and topside work. Three of the five bidders 
on the entire job, and both of the bidders on the topside work alone, 
were located in San Francisco. The lowest bid overall was that of 
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the Puget Sound Company. The next lowest overall price would 
result from the combination of Bethlehem Steel Company’s bid on 
Lot 1 and that of Triple A Machine Shop, Inc., on Lot 2. 

The ground for the question submitted by your letter, as well as 
for a protest which has been received from the Triple A Machine Shop, 
is that the Puget Sound firm’s bid included bids only on Lot 1, Lot 3, 
and Lot 6, and, therefore, did not comply with the literal language of 
paragraph 12 of the invitation and is not responsive thereto. In 
addition, the Triple A protest charges that the Puget Sound bid on 
Lot 3, being in the same amount as its bid on Lot 6, was not realistic 
and left open to that bidder the opportunity, if the total of its bids 
on Lots 1 and 3 were lower than any other combination, to claim that 
its bid on Lot 6 was obviously erroneous. 

In your letter you explain that the purpose of the division of 
the work into the six separate lots, and of the requirements of para- 
graph 12, was to obtain maximum competition. You point out that if 
bids are permitted for the entire work alone, those yards having avail- 
able drydock facilities can effectively eliminate competition on the 
topside work from firms which are fully capable of doing that part of 
the work but have inadequate drydock facilities. The primary purpose 
of dividing the work into separate items embracing portions of the 
work which do and do not require drydock facilities, and denying con- 
sideration to combination bids unless the bidders also bid each portion 
separately, is to ensure an opportunity for all yards interested in the 
topside work to bid on that portion of the work without being preju- 
diced by their inability to handle the work requiring drydocking. 

So far as that purpose is concerned, we think that it is substan- 
tially met by the Puget Sound bid. Its bid on Lot 1—which appears to 
be in no way out of line with other separate bids on that item—could 
unquestionably be accepted in combination with any other bidder’s bid 
on the topside work. The fact that its bid on Lot 6 in effect offers 
the drydccking work free if it is awarded the entire work does not in 
any way affect the responsiveness of its bid on Lot 1, nor do we feel 
that it constitutes an improper effort to obtain any unfair competitive 
advantage over bidders without drydock facilities, since they are in 
no way hindered in offering their best prices for the topside work and 
having them evaluated equally with all other bids to the end that the 
Government may accept the bid or bids most advantageous to it. 

No basis has been suggested for suspecting that the Puget Sound 
bid was deliberately drawn with a view to the possibility of alleging 
error in the Lot 6 bid if it should appear to be in that bidder’s interest 
todoso. Considering the differentials to be added to the bids of non- 
San Francisco bidders under paragraph 11; the fact that the only other 
nonlocal bidder quoted Lot 6 at a price even less than its prices for the 
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topside work alone; and the further fact that two of the three San 
Francisco yards bidding on Lot 6 offered reductions equivalent to ap- 
proximately 30 and 50 percent of their respective bids on Lot 1, we 
doubt that such a claim of error based solely on the figures involved 
would be given serious consideration. 

The secondary purpose of the invitation requirements, particularly 
as to Lots 2, 3, 4, and 5, is explained by you as follows: 


This particular invitation had an additional complexity. The ship is in San 
Francisco and the yards that were to be solicited included firms along the entire 
Pacific Coast—in Seattle, Portland, San Francisco, Long Beach and San Diego. 
Since the ship is inactive and will have to be towed, the Assistant Industrial 
Manager recognized that in order to properly evaluate the bids and determine 
which represented the lowest overall cost to the Government, it would be neces- 
sary to take into account the cost to the Government of towing the ship to each 
of the various ports where the work might be accomplished. Specifically, it 
would be necessary to take into consideration the cost of towing the ship from 
San Francisco to the port where it would be drydocked, from there to the port 
— the topside work would be performed, and from there back to San 

rancisco. 


* * * * * ” * 


The essential difference then between this invitation and the typical invitation 
for split bids is the breakdown of what is usually the single topside lot into four 
separate lots. As has been noted, this breakdown does not reflect any difference 
whatsoever in the work to be performed. Each of the four topside lots calls 
for the identical work to be performed by the firms bidding on the topside work. 
The only difference is the port from which the ship may have to be towed by the 
Government to get to the topside contractor’s yard. This difference results in 
a difference in foreseeable costs, the computation of which is complicated by the 
number of different combinations that a split award might take. By breaking 
the lots down as the Assistant Industrial Manager has done, the computation 
of the foreseeable costs is greatly facilitated for both the bidders and the Gov- 
ernment. Each bidder on the drydock work, the topside work, and the total 
job is in the position of knowing in advance the exact amount of foreseeable 
costs in every possible case. This is the essential purpose of the breakdown. 

The breakdown has an additional incidental effect. The period of availability 
for the topside work, it will be noted, commences in each case on 18 April, which 
is the same day as the completion of the drydock work. There is no interval 
to allow for the time required to tow the ship from the drydock yard to the 
topside yard. Accordingly, the date on which the topside work can actually 
begin depends on the length of the tow, the longer the tow the later the date 
and the shorter the time available for the performance of the topside work. 
This fact is called to the bidders’ attention by note (2) on page 2 of the invita- 
tion. Although the effect of the longest tow is relatively small in comparison 
with the total time available, the breakdown into separate lots permits any 
possible impact on costs to be reflected in a different price for each lot. As will 
be noted from an examination of the bids, several bidders did in fact vary their 
prices for the different topside lots. However, as was to be expected, the varia- 
tion in each case is relatively slight. 


Looking solely at the invitation, without the benefit of your explana- 
tion, we would be strongly inclined to view the Puget Sound firm’s 
interpretation as reasonable. The language of the headings of Lots 
2, 3, 4, and 5—“Vessel at” a named city—certainly does not convey the 
same impression as “Vessel to be towed to your yard” from such city, 
which would have correctly stated the intention as now explained. 
True, the bidder’s interpretation is inconsistent with the specific lan- 
guage of paragraph 12 that bids on the entire work must be “accom- 
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panied by bids for LOTS 1(a), 2(a), 3(a),4(a), and 5(a) ;” but there 
is also an apparent inconsistency between this provision and the state- 
ment of paragraph 2 that all work will be performed at the contrac- 
tor’s yard, in the absence of a clear explanation of the meaning of the 
words “Vessel at.” 

The only technical objection to consideration of the Puget Sound 
bid is that by failing to bid on lots 2, 4, and 5, that bidder deprived the 
Government of the opportunity of awarding it a contract to do the 
topside work, at its Seattle yard, in the event the drydocking work 
were awarded to a yard at any other place. The bid of the pro- 
testing bidder, Triple A, has exactly the same effect; but it relies on 
the literal language of paragraph 12 as meaning that only bidders 
who submitted bids on Lot 6 were subject to the requirement that 
they bid on all other lots. Literally, this may be true; but it is also 
true that a literal reading renders the language of the last clause 
wholly meaningless. The complete sentence says that combination 
bids for both the drydocking and the topside work will not be con- 
sidered unless accompanied by bids on all other lots, except that no 
bid need be submitted on Lot 1 if the bidder furnishes a certification 
that it has no facilities to do the drydocking work. Obviously, in the 
last case the bidder could not submit a bid on Lot 6. 

In the absence of any indication either in your letter of explanation 
or in the invitation itself of any reason why bidders having drydocks 
should be required to bid on all the topside lots, while bidders with- 
out drydocks need not do so, we are most reluctant to deprive the 
Government of the benefit of a bona fide low bid and require award 
at a higher cost to a bidder whose bid, vonsidered on the basis of the 
apparent real intent of the invitation, is defective in exactly the 
same way, solely on the basis of an unfortunate confusion of language 
in the invitation. 

Considering the invitation and bids alone, we are by no means 


sure that either Triple A or Puget Sound could not be awarded a 
valid contract for the topside work, after evaluation on the basis stated 
in paragraph 11, regardless of the place at which the drydocking was 
done. However, without deciding that question, we conclude that on 


the record presented in this case the failure of the low bidder to 
bid on Lots 2, 4, and 5 appears to have been the result of an honest 


and not unreasonable misinterpretation of an invitation which was 
not free from ambiguity. Furthermore, there is no basis for assuming 
that Puget Sound’s bid on Lot 3 would have been any different even 


if it had bid on Lots 2, 4, and 5; and the amounts of its bids on those 
items would have had no effect whatever upon its standing as the 


low bidder. In the circumstances, we cannot see that the ambiguity 
has resulted in substantial prejudice to any bidder, or that it would 
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be in the interest of the Government or of the bidders to require the 
rejection of all bids and readvertising of the work. 

Your are, therefore, advised that the bid of the Puget Sound Bridge 
and Drydock Company may be considered as responsive. 


[.B-138645] 


Contracts—Damages—Specification Changes—Price Ad- 
justment—Fixed Price Contract 


Under a developmental design and modification contract which was not based 
solely on the original invitation but included the contractor’s engineering report 
specifying a particular method of performance, which method was subsequently 
determined to require additional items of equipment and services, the contractor 
may not be held to be obligated to make the modifications at the fixed price in 
view of a contract clause which provided a procedure for modification of the 
specifications with corresponding price adjustments ; therefore, the Government’s 
claim for items of cost incident to the modification after the contract had been 
terminated cannot be sustained and the contractor’s claim for an additional 
amount for improvements, notwithstanding the failure to fully perform, is of 
such doubtful validity as to require disallowance. 

Under a developmental design and modification contract which did not specify 
any date for commencement and completion of the work but did provide that 
any interruption to the operation of the project for more than 90 days would 
constitute a basis for the assessment of liquidated damages, a definite time for 
performance was understood and contemplated. 


To U.S. Propellers, Inc., March 10, 1960: 


Reference is made to your letter of March 27, 1959, presenting a 
claim in the amount of $22,174.29 for work performed under your 
contract No. C13ca-467, dated June 18, 1952, with the Civil Aero- 
nautics Administration, whose functions were transferred to the Fed- 
eral Aviation Agency, established by section 301(a) of the Federal 
Aviation Act of 1958, 72 Stat. 744, 49 U.S.C. 1341(a). We also have 
for consideration the matter of a reported indebtedness of your com- 
pany in the amount of $30,935.33 which the Federal Aviation Agency 
believes would constitute reasonable compensation to the Government 


on account of damages sustained as the result of your alleged failure 
to perform in accordance with the contract terms. 

The contract provided for the modification of the wind tunnel lo- 
cated at the Technical Development and Evaluation Center, Weir 


Cook Airport, Indianapolis, Indiana, to raise the maximum air speed 
of the tunnel from 110 to 200 miles per hour. The contract considera- 
tion was originally $148,000 and this price was reduced to $147,616 by 
contract supplement No. 2, dated April 7, 1954, on account of certain 
work which had been performed by the Government before operation 
of the tunnel was interrupted to permit you to proceed with the modi- 


fication thereof. The formal contract does not provide for commence- 
ment and completion dates but it was estimated in your proposal that 
the required work would be completed within 12 to 15 months, and 
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the Government’s notice to proceed indicated that it was expected that 
the project would require approximately one year for completion. 
It was agreed that you would not interrupt operation of the wind 
tunnel for more than 90 working days and that liquidated damages 
would be assessed at the rate of $300 per working day in excess of 90 
working days that the wind tunnel was out of operation. 

The Government had advertised for bids on the project on speci- 


fications essentially of performance type. The bid specifications, 
Schedule A of the contract, also contained a description of the existing 
structures and equipment, and provided that the contractor should 
make use of as much of the existing equipment as possible. Included 
among the listed equipment were a Westinghouse electric motor, which 
was stated to be capable of short time operation at 4,200 horsepower, 
and a reduction gear considered as having a maximum power limit 
of 2,250 horsepower. It was provided in paragraph 7 of the specifica- 
tions that, if the revised tunnel were to use a drive arrangement 
similar to the one then in use, the reduction gear should be replaced by 
a similar gear transmitting 4,200 horsepower providing the necessary 
speed reduction from the electric motor speed (1,800 revolutions per 
minute). It was proposed that the reduction gear, if an aircraft 
engine part, would be Government-furnished equipment. 

In paragraphs 1 and 2 of the specifications it was stated that the 
contractor shall be completely responsible for all work accomplished in 
connection with the modification of the wind tunnel to provide an 
outlet air speed of 200 miles per hour, and that the contractor shall 
guarantee that the modified wind tunnel will produce a maximum air 
speed of not less than 200 miles per hour at the eight (8) foot diameter 
outlet end. 

Paragraph 14 of the specifications provided, however, that: 

Since it is known that it is not humanly possible to foresee all of the possible 
conflicts or inadequacies in specification requirements, the specifications may be 
modified as the result of mutual agreement in writing between the Contracting 
Officer and the contractor after award of the contract. Such written agreement 
shall specifically state the specification changes and price adjustments mutually 
agreed upon. 

Your proposal, which was the only one received, offered to perform 
the modification work at a price of $172,000. An engineering report, 
No. 52-4, which was specifically made a part of your proposal, stated 
that you were willing to guarantee a speed of 200 miles per hour at 
the tunnel outlet, provided the motor output proved to be 4,200 horse- 
power. The report referred to paragraph 14 of the bid specifications 
only in connection with the possibility that a reduction gear other than 
an aircraft part might be used, and that supplemental fairings to 
diminish pressure losses might be required. In further negotiations 
you agreed to reduce your proposal price to $148,000 in consideration 
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of the Government’s agreement to release you from any obligation 
regarding the furnishing of one propeller hub, including pitch control 


and blades, one reduction gear, and three other specified items of 
equipment. 


It was stated in your engineering report that “The guarantee of 
an outlet speed of 200 mph is hereby unconditionally coupled with 
the Government’s guarantee that the electric motor will deliver the 
above-mentioned 4200 hp.” Also, listed therein was one of your basic 
assumptions that “The Westinghouse motor presently installed in 
the wind tunnel has been investigated by CAA personnel and has 
been determined to be capable of supplying 4,200 hp for 15 minute 
periods.” 

A contract was entered into on the basis of your proposal, and the 
conversion work on the wind tunnel began on April 13, 1954. You 
performed a considerable amount of work from that date until 
June 16, 1954, when a test of the tunnel was made. Within a short 
time after the motor was turned on for the test the reduction gear 
and propeller disintegrated. The Government furnished a replace- 
ment propeller hub and reduction gear in July 1954 and you eventu- 
ally resumed operations, with acceptance tests having been started 
on January 6, 1955. In testing on January 13 the motor automati- 
cally stopped on account of an overload on the switch gear. Addi- 
tional work was performed until about April 15 when tests were again 
made. These tests were completed on April 19 and it was then indi- 
cated that the work which you performed had not resulted in increasing 
the air speed of the tunnel to more than 170 or 175 miles per hour. 
You performed certain tests up until June 9, 1955, when the Govern- 
ment issued a stop order directing you to furnish as soon as possible 
a written statement of your views and plans as to the possibility of 
completing the project in accordance with the contract requirements. 
The stop order concluded with the statement that: “If and when your 
right to proceed under the terms of the contract has been definitely 
terminated by a formal written notice from this office you will be 
given an opportunity to negotiate for a final settlement.” 

You acknowledged receipt of the stop order by letter dated June 23, 
1955, and forwarded with a letter dated July 15, 1955, your techni- 
cal report No. 55-23, describing the work then accomplished on the 
project and setting forth your views as to the prospects for bringing 
the programs to some reasonable conclusion. The chief modification 
proposed to the original plan was the substitution of a 12-blade pro- 
peller for the 4-blade propeller outlined in the previous report, No. 
52-4, included in the contract. In a letter dated October 3, 1955, 
from the Civi] Aeronautics Administration, you were requested to 
furnish a cost estimate concerning the optimum solution outlined in 
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your report. You replied by letter of November 4, 1955, stating in 
part that “To complete the Wind Tunnel Modification in accordance 
with the optimum solution outlined in our report No. 55-23 would 
require an estimated additional $47,000 over the current amount speci- 
fied in the contract (or a total contract amount of $194,616.)” 

The Government decided not to incur additional expense in at- 
tempts to raise the maximum air speed of the wind tunnel to 200 miles 
per hour and on May 10, 1956, the contracting officer advised you that 
because of your failure to perform the terms of the contract the Gov- 
ernment had elected to terminate your right to proceed further. The 
termination notice also expressed the opinion that the Government had 
been damaged in an undetermined amount by your default under the 
contract. 

Certain work on the wind tunnel was performed by the Government 
after April 19, 1955. There was installed a large diameter duct from 
the adjacent blower system to provide an alternate air supply at a 
reported cost of $4,991. The guide vanes were repaired and reinstalled 
at a reported cost of $700, and a steel propeller was installed as a 
replacement for the 4-bladed wooden fan which you had installed. 
With the use of the steel propeller, which was installed for safety in 
operation, the indicated maximum air speed of the wind tunnel is from 
150 to 160 miles per hour. The cost of the steel propeller was not 
included in the computation of the sum of $30,935.33, reported as the 
probable amount of damages which the Government sustained as the 
result of your alleged default. However, there was included the sum 
of $4,500, representing the stated value of the additional hub and gear 
furnished as replacements for equipment damaged in the accident 
which occurred on June 16, 1954. 

It was estimated by the Federal Aviation Agency that an additional 
expenditure of $87,981 would be required in order to produce a maxi- 
mum air speed of 200 miles per hour in the wind tunnel. While con- 
ceding that the Government could not, in view of the default 
termination, assess liquidated damages, the Agency considered that 
you were, nevertheless, chargeable for a total sum of $3,990.40, based 
upon a determined reasonable rental rate of $34.40 per day for 116 
working days of excess interruptions in the operation of the tunnel, 
together with the amount of $788.93 on account of travel expense in- 
curred in flight tests because the test cell was not available. Also, it 
was estimated that the value of the improvements to the wind tunnel 
facilities resulting from your work was $28,000. 

On the basis of the foregoing. figures, and consideration of the 
progress payments of $103,600 which you received, the total estimated 
cost of the project would be $206,551.33, or $58,935.33 more than your 
contract price of $147,616. The $30,935.33 claim reported by the 
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Federal Aviation Agency was for this excess, less the allowance of 
$28,000 as the value realized by the Government from your work prior 
to the termination. 

Upon consideration of your appeal from the action taken by the 
contracting officer, the Acting Administrator of Civil Aeronautics, in 
a decision rendered on December 5, 1958, specifically determined that 
your work did not produce the required result; that you interrupted 
operation of the wind tunnel for a total of at least 206 working days, 
or 116 working days in excess of the allowable 90 working days; that 
the contract was not completed either within the time contemplated 
or within a reasonable time; and that the Government had forfeited 
its right to assess liquidated damages when it terminated the contract 
for default. 

In a brief submitted to our Office your attorneys argued that you 
were not in default and that you were entitled to the sum of $19,924.29 
in addition to the progress payments of $103,600. With respect to 
the claim for $22,174.29, presented in your letter of March 27, 1959, 
and which includes $1,000 for attorney fees and $1,250 for preparation 
of report No. 55-23, we were advised informally by your attorneys 
that you would accept $16,174.29 as a complete settlement of all claims 
arising out of the contract. 

It is stated in your attorneys’ brief that the contract was a develop- 
mental project contemplating the design and ultimate modification 
of the wind tunnel without any definite time limit for performance; 
that no date of delivery or time for performance was fixed by the terms 
of the contract; that your guarantee of an outlet speed of 200 miles 
per hour was conditional; that the electric motor furnished by the 
Government did not produce 4,200 horsepower output for 15-minute 
periods; that the reduction gear failed to transmit 4,200 horsepower; 
that all substantial delays were caused by the Government; and that 
the Government waived the time for performance and agreed to nego- 
tiate a settlement upon termination. 

Without elaboration, which we feel is unnecessary in view of the 
foregoing description of the advertised specifications and other con- 
tract documents, there appears to have been a definite understanding 
that you would substantially complete the project within not more 
than 90 working days after your operations necessitated a closing 
down of the wind tunnel. We agree that your guarantee was condi- 
tional in certain particulars, but do not agree that any failure of the 
reduction gear to transmit 4,200 horsepower constituted a breach by 
the Government of its so-called basic guarantees. The gear was se- 
lected by you and it was your responsibility to modify same in order 
to transmit 4,200 horsepower. 
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With respect to the electric motor, it is apparent, as your attorneys 
state, that the motor did not produce 4,200 horsepower. However, 
this does not appear to be an adequate basis for questioning its capac- 
ity, since the motor was stopped in tests of your work when producing 
up to a maximum of 3,750 horsepower, not because its limit had been 
reached, but because it appeared that the design speed of 200 miles 
per hour was not obtainable for reasons other than any deficiency in 
the rated capacity of the electric motor, which had been rebuilt by 
the Westinghouse Electric Corporation in 1954. The record shows 
that the motor, as rebuilt, was believed to be capable of providing 
5,100 horsepower as compared with its originally rated capability of 
providing 4,200 horsepower for short periods of time. 

Your attorneys have referred to a letter dated April 23, 1954, from 
the Westinghouse Electric Corporation, in which the rebuilt motor was 
stated as being capable of operating safely for certain values, including 
4,200 horsepower for 314 minutes. Since the maximum horsepower of 
the motor had been increased from 4,200 horsepower to 5,100 horse- 
power, it is reasonable to assume that such estimated safe time for 
operation at 4,200 horsepower was very conservative and that, in all 
probability, it could have been operated safely for periods of 15 
minutes while providing 4,200 horsepower. In any event, the avail- 
able evidence concerning the motor’s capacity is such that we would 
not be warranted in refusing to accept the finding of the Acting Ad- 
ministrator of Civil Aeronautics that the motor met the contract 
requirements. 

The Government may have been responsible for some of the delay 
in beginning operations at the contract site, also for a part of the time 
that the wind tunnel was inoperative during the course of the modi- 
fication work which you performed. We believe that such delays would 
be material only with respect to the matter of computing liquidated 
damages for excess interruptions in the tunnel operations, and it has 
been noted that certain testing periods were eliminated from the com- 
putation of the 116 working days in excess of the allowable 90 working 
days that the tunnel was to be placed out of operation to permit you 
to proceed with performance of the proposed modification of the 
tunnel. 

Your attorneys argue that the Government’s actions in directing you 
to submit a report and the request that you submit a cost estimate based 
upon the optimum solution in that report, as well as the statement in 
the stop order that you would be given an opportunity to negotiate a 
settlement if and when your right to proceed was terminated, bound the 
Government to negotiate a settlement upon termination of the contract. 
It is also stated in their brief that the cases relating to waiver of the 
due date in Government contracts have uniformly held that an elec- 
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tion on the part of the Government to accept performance after the 
specified performance period constitutes a waiver of the performance 
time. While in the view we take of the case we find it unnecessary to 
pass on this point, attention is directed to the decision of the Court of 
Claims in Zoda v. United States, Ct. Cls. No. 353-55, January 20, 1960, 
which raises some doubt as to the proposition. 

Assuming that the termination of your right to proceed did amount 
to a breach of contract by the Government, your claim still appears to 
be subject to the rule that compensation for breach of contract should 
place the injured party in the position that such party would have been 
in had the contract been fully performed, and such party is not entitled 
to be placed in a better position because of the breach than he would 
have been in had the contract been fully performed. See United Pro- 
tective Workers of America Local No. 2 v. Ford Motor Co., 223 F. 2d 
49; and Blair v. United States, 150 F. 2d 676. 

Thus, even if your performance had resulted in increasing the air 
speed of the wind tunnel to a maximum of 200 miles per hour, there 
would normally have been for deduction from the contract price the 
sum of $4,500 to cover the cost of the replacement hub and gear, the 
sum of $4,991 to cover the cost to the Government in providing an alter- 
nate air supply, the sum of $700 to cover the cost to the Government for 
repairing and reinstalling the guide vanes, and the amount of $34,800 
as liquidated damages for 116 working days of excess interruptions in 
the operation of the wind tunnel. On such basis the amount payable 
under the contract, plus an allowance of $1,250 to cover the claimed 
amount due for the preparation of your technical report No. 55-23, 
would be $103,875, or only $275 in excess of the progress payments of 
$103,600. 

In presenting a claim by the Government against you, the Federal 
Aviation Agency has considered the fact that the air speed of the wind 
tunnel was increased through your work, in what is described as a dif- 
ference in value method of computing the claim of the Government. 
That is the rule generally applied in cases where a building is not com- 
pleted according to contract and the owner or purchaser has elected to 
accept the completed building without releasing the builder from any 
claim for damages on account of a failure to render satisfactory per- 
formance. Thus, in the case of Georgetown Development Corp. v. 
Granat, 201 F. 2d 714, it was held that the measure of damages is the 
difference between what the building was worth when completed and 
what it would have been worth had it been completed according to the 
contract. 

In Stillwell & Bierce Mfg. Co. v. Phelps, 130 U.S. 520, the Supreme 
Court of the United States considered the measure of damages, for a 
failure to complete satisfactorily a contract for the furnishing and 
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installation of machinery, to be the reasonable cost of altering the con- 
struction and setting up the machinery so as to make it conform to the 
contract. However, see Beacon Tool & Machine Co. v. National Prod- 
ucts Mfg. Co., 252 Mass. 88, 175 N.E. 572, in which it was held that a 
contractor who undertook to achieve a stipulated result but failed to 
do so was not entitled to recover either under the contract or on a quan- 
tum meruit even if performance were impossible. 

While the amount of the Government’s claim against you could read- 
ily be computed in an amount higher than that presented by the ad- 
ministrative agency, it has been noted that the administrative state- 
ment of account includes items of cost which, in our opinion, would 
normally have been for consideration under the provisions of para- 
graph 14 of the advertised specifications. 

As compared with the cost of approximately $2,000 to $3,000 for a 
reduction gear of a type believed to be suitable under the original plans, 
the Federal Aviation Agency estimate is $16,638 for a special type re- 
duction gear which would be required in a system which would result 
in increasing the air speed of the wind tunnel to a maximum of 200 
miles per hour. The estimate for a 12-bladed fan is $10,000, whereas 
the original plans called for a fan of four or six blades, and it is ap- 
parent that the cost of same would not have been as high as $10,000. 
Also, the Federal Aviation Agency’s cost estimates include other costs 
of $36,343 to provide for the use of a clutch with the Westinghouse 
motor, determined necessary to propel a 12-bladed fan having blades 
with a fixed pitch, whereas work in accordance with the original plans 
apparently would not have required installations of a clutch for the 
motor, clutch control, cooling system, etc. Evidently, if you were 
required under an appropriate contract amendment, executed under 
paragraph 14 of the specifications, to purchase the indicated additional 
items of equipment and given a reasonable allowance for your services 
in connection with the additional work involved, the contract price 
would have been increased by as much as, if not more than, your 
estimate of $47,000, based upon completion of the work in accordance 
with the optimum solution outlined in your technical report No. 55-23. 

The basic theory of the Federal Aviation Agency claim is that under 
the contract you were obligated to produce the desired modification at 
the fixed price stated, regardless of any changes of plan or design. 
Since the contract entered into was not based solely on the Govern- 
ment’s original invitation, but included your engineering report No. 
52-4 which specified a particular method of obtaining the desired re- 
sult, we believe, in view of the provisions of paragraph 14, that the 
Federal Aviation Agency theory cannot be maintained. In the cir- 
cumstances, we are of the opinion that you are not liable to the Gov- 
ernment in any substantial amount and that we are not, therefore, 
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required to refer the case to the Department of Justice for the insti- 
tution of a suit against you, or other appropriate action. On the other 
hand, for the reasons stated above, it is our opinion that your claim for 
any material amount is of such doubtful validity as to require its re- 
jection by our Office. See Zongwill v. United States, 17 C. Cls. 288, 
291; and Charles v. United States, 19 id. 316, 319. 


[B-138882] 


Military Personnel—Court-Martial Sentences—Forfei- 
ture—Sentences Without Discharge 


The ruling of the United States Court of Military Appeals in United States v. 
Jobe, 27 C.M.R. 350, 10 U.S.C.M.A. 276, on March 13, 1959, that imposition of total 
forfeitures by a gererai court-martial without a punitive discharge is not ex- 
pressly forbidden by the Uniform Code of Military Justice has the effect of 
declaring a sentence of total forfeiture of pay and allowances without a punitive 
discharge a legal sentence so that the right of a service member to have reserved 
one-third of the pay and allowances for the period covered by a sentence of a 
general court-martial to total forfeitures but not including a punitive discharge 
is too doubtful to warrant payment, and, therefore, disbursing officers may not 
effect payment in such cases. 39 Comp. Gen. 46, modified. 


To the Secretary of Defense, March 10, 1960: 


Reference is made to letter dated January 23, 1960, from the Assist- 
ant Secretary of Defense (Comptroller), requesting a decision as to 
whether disbursing officers should follow the ruling of March 13, 
1959, by the United States Court of Military Appeals in the case of 
United States v. Jobe that “imposition of total forfeitures by a general 
court-martial without a punitive discharge is not expressly forbidden 
by the Uniform Code” or the ruling in our decision of July 21, 1959, 
39 Comp. Gen. 46, that enlisted members may not forfeit more than 
two-thirds pay in such cases. The question upon which decision is 
requested, and a discussion of the matter, are contained in Committee 
Action No. 257 of the Military Pay and Allowance Committee, Depart- 
ment of Defense, « copy of which was transmitted with the letter of 
January 23, 1960. 

The question presented is stated in the Committee Action as follows: 

Is the decision of the United States Court of Military Appeals of 18 March 
1959, stating “Imposition of total forfeitures by a general court-martial without 
a punitive discharge is not expressly forbidden by the Uniform Code”, inappli- 
cable in view of the rule in Comptroller General Decision B-138882, 21 July 1959, 
indicating enlisted members may not forfeit more than two-thirds pay in those 
instances? 

Article 18 of the Uniform Code of Military Justice, 10 U.S.C. 818, 
provides that general courts-martial “may, under such limitations as 
the President may prescribe, adjudge any punishment not forbidden 
by this chapter,” that is, not forbidden by the Uniform Code of Mili- 
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tary Justice. The United States Court of Military Appeals held in 
the case of United States v. Jobe, 10 USCMA 276, 27 CMR 350, on 
March 13, 1959, as follows: 


Imposition of total forfeitures by a general court-martial without a punitive 
discharge is not expressly forbidden by the Uniform Code. Consequently, if 
the accused is convicted of an offense and the maximum sentence “for that 
offense” (see Article 56, Uniform Code * * *) includes total forfeitures, the 
court can adjudge forfeiture of all pay and allowances, without a punitive 
discharge. 


Question 1 is quoted from our decision of July 21, 1959, as follows: 


What is the maximum amount of monthly basic pay of an enlisted member 
that may be forfeited by a general or special court-martial, when the accused 
is not sentenced to a dishonorable or bad conduct discharge, Le., must one-third 
of such pay be actually reserved and paid to the enlisted member or is two- 
thirds of his gross monthly basic pay subject to forfeiture? 


In the consideration of question 1 we stated that 


Paragraph 126h(2) of the Manual for Courts-Martial, United States, 1951, 
prescribed by the President, provides that while a general court-martial is not 
limited by statute as to the amount of forfeitures it may adjudge, in the case 
of an enlisted member it may not adjudge a forfeiture of more than two-thirds 
pay per month for six months “unless it also sentences the accused to dishon- 
orable or bad conduct discharge,” * * * 


That part of paragraph 127b, Manual for Courts-Martial, United 
States, 1951, upon which the holding in the case of United States v. 
Jobe was based, provides as follows: 


A court shall not, by a single sentence which does not include dishonorable 
or bad conduct discharge, adjudge against an accused: 

Forfeiture of pay at a rate greater than two-thirds of his pay per month. 

As suggested in the Committee Action, the holding of the Court of 
Military Appeals in the Jobe case was not considered in rendering our 
decision of July 21, 1959. The effect of the decision in the Jobe case 
is to declare a sentence of total forfeiture of pay and allowances with- 
out a punitive discharge a legal sentence. While we are inclined to 
agree with the views expressed in the dissenting opinion in the Jobe 
case harmonizing the Presidential regulations with the statutory pro- 
visions of the Uniform Code, we think that in view of the majority 
holding the right of a service member to receive pay and allowances 
for a period covered by a sentence to total forfeitures but not including 
a punitive discharge is too doubtful to warrant payment. Accord- 
ingly, we will not authorize payment of pay and allowances in any 
case where a general court-martial sentence includes total forfeitures 
of pay and allowances even though the sentence does not include a 
punitive discharge, and in view of the doubtful propriety of any such 
payments, disbursing officers may not effect payment in such cases. 
Our decision of July 21, 1959, 39 Comp. Gen. 46, is modified 
accordingly. : 
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[b-141501] 


Civilian Personnel—Reduction-In-Force Demotions—Back 
Pay—Competitive and Excepted Positions 


Since procedures for reductions in force are provided for in section 12 of the 
Veterans’ Preference Act of 1944, 5 U.S.C. 861, and under sections 11 and 19 of 
the act, 5 U.S.C. 860, id. 868, the Civil Service Commission has authority to make 
and to enforce rules and regulations to carry out the intent and purpose of the 
act, the Commission has authority to issue regulations of general applicability 
to provide that administrative officers shall, when there has been a determina- 
tion on an agency grievance appeal that the demotion of an employee in a re- 
duction in force was unjustified or unwarranted, restore the employee to the 
proper grade and salary retroactively effective to the date of the improper de- 
motion, with back pay computed on the basis of the compensation the employee 
would have earned in the former grade or in a proper intermediate grade, as 
appropriate. 

Since employees who hold excepted positions are covered by the Retention 
Preference Regwations issued pursuant to the reduction-in-force provisions of 
section 12 of the Veterans’ Preference Act of 1944, 5 U.S.C. 861, the Civil Service 
Commission may provide for retroactive restoration and back pay of such em- 
ployees who are demoted in connection with reductions in force. 

Employees who hold excepted positions and who are furloughed or separated 
in reductions in force are covered by the back pay provisions of section 6(b) (3) 
of the act of August 24, 1912, 5 U.S.C. 652(b) (3). 

In the absence of any statute which would authorize the retroactive restora- 
tion of nonpreference employees in the competitive service who are demoted for 
a cause other than a reduction in force, an employing agency may not take 
action to restore such employes, whose demotions are held upon appeal to be 
improper, retroactively to date of demotion and to grant them back pay. 
Nonpreference employees who hold excepted positions are not entitled to job 
protection and back pay rights in matters other than reductions in force, so 
that an employing agency is not authorized to direct retroactive corrective 
restoration action with back pay as the result of an agency grievance appeal by 
an employee in the excepted service when the action appealed from is a suspension, 
demotion, or removal for cause other than reduction in force. 

Preference eligible employees in the excepted service and those in the com- 
petitive service are entitled to the benefits of section 14 of the Veterans’ Pref- 
erence Act of 1944, 5 U.S.C. 863, to which the regulatory and mandatory re- 
striction authority of the Civil Service Commission attaches; and, therefore, as 
in reduction-in-force cases, the Commission has authority to provide by regula- 
tion for retroactive restoration with back pay in connection with agency griev- 
ance appeals of preference eligible employees in demotion cases not involving 
reductions in force, entitlement to back pay in cases of discharges, suspensions, 
and furloughs without pay of such preference eligible employees under section 
14 being payable under section 6(b) (2) of the act of August 24, 1912, as amended, 
5 U.S.C. 652(b) (2). 


To the Chairman, United States Civil Service Commission, March 


14, 1960: 


We refer to your letter of December 14, 1959, submitting for 
our decision the following questions concerning the authority of 
employing agencies to direct retroactive corrective action with back 
pay in demotion cases: 


(1) Is an employing agency authorized to direct retroactive corrective action 
with back pay as the result of an agency grievance appeal by an employee in 
the competitive service when the action appealed from is (a) a demotion for a 
cause other than reduction in force, or (b) a demotion caused by reduction in 
force? 

(2) Is an employing agency authorized to direct retroactive corrective action 
with back pay as the result of an agency grievance appeal by an employee in 
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the excepted service when the action appealed from is (a) a suspension, demo- 
tion, or removal for cause other than reduction in force, or (b) a furlough, 
demotion, or separation caused by reduction in force? 


_ We do not understand that your submission relates to cases in- 
volving adverse actions for national security reasons within the pro- 
visions of the act of August 26, 1950, 5 U.S.C. 22-1, and, therefore, 
nothing said herein is intended to relate to such actions. 

The general rule is that, in the absence of statutory authority other- 
wise, an employee who has been reduced in grade and salary may 


not be retroactively restored to a higher grade with back pay. 28 
Comp. Gen 486; 29 id. 135; 36 id. 598. Cf. 16 Comp. Gen. 979. 
You cite paragraph (1) of section 6(b) of the act of August 24, 
1912, as amended by the act of June 10, 1948 (Public Law 623), 5 
U.S.C. 652(b), which provides for back pay and service credit in 


cases of removals and suspensions from the classified (competitive) 


civil service under subsection (a) when, after the filing of an answer 
to charges or after appeal to proper authority, there has been a restora- 
tion to duty on the ground that the removal or suspension was un- 
justified or unwarranted. Paragraph (3) of said section 6(b), also 


cited by you, provides for back pay and service credit under similar 


conditions of restoration after removals or suspensions (furlough) 
without pay in reductions in force. Paragraph (2) relates to cases 
involving discharges, suspensions or furloughs without pay under 
section 14 of the Veterans Preference Act of 1944, as amended, 5 


U.S.C. 863. No provision is made for cases involving restoration after 


demotion, and, therefore, said paragraphs (1), (2), and (8) furnish 
no basis for back pay in such cases. 28 Comp. Gen. 200, 205; 36 zd. 598, 
supra; Gregory v. United States, 123 C. Cls. 794, 800. 


Considering first the reduction-in-force cases, we refer to section 
19 of the Veterans Preference Act of 1944, as amended, 5 U.S.C. 868, 


which provides as follows: 


It shall be the authority and duty of the Civil Service Commission in all cases 
under the classified civil service to make and enforce appropriate rules and 
regulations to carry into full effect the provisions, intent, and purpose of this 
chapter (Act) and such Executive orders as may be issued pursuant thereto 
and in furtherance thereof: Provided, That any recommendation by the Civil 
Service Commission, submitted to any Federal agency, on the basis of the appeal 


of any preference eligible, employee or former employee, shall be complied with 
by such agency. 


Since procedures for reductions in force are provided for in section 
12 of the act, 5 U.S.C. 861, it follows that the authority of the Civil 
Service Commission conferred by section 19 applies to reduction-in- 
force cases, including demotions incident to reductions in force (Adler 
et al. v. United States, 129 C. Cls. 150). Following the decisions of the 
Court of Claims in the Adler case and Goodwin v. United States, 127 
C. Cls. 417, we have held in connection with individual appeals to the 
Civil Service Commission that a mandatory recommendation of the 








Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 641 




















































Commission calling for retroactive restoration of an employee demoted 
in a reduction in force carries with it the right to back pay. See 36 
Comp. Gen. 598, 599, supra, where our position is discussed. 

Broad authority has been conferred upon the Commission by section 
19 quoted above and by section 11, 5 U.S.C. 860, to promulgate appro- 
priate rules and regulations for the administration and enforcement of 
the provisions of the Veterans Preference Act. We are of the opinion 


therefore that, in line with the rationale of the Adler and Goodwin 
cases, the Commission is empowered to issue regulations of general 
applicability providing that the appropriate administrative officer 
shall, when there has been a decision on an agency grievance appeal 
that the demotion of the appellant in a reduction in force was un- 
justified or unwarranted, restore the appellant to the proper grade 
and salary (either the former or intermediate grade and salary as 


appropriate) retroactively effective to the date of the improper de- 
motion. Back pay should be computed upon the basis of the compen- 
sation the employee would have earned in the former grade or in a 
proper intermediate grade. Cf.34 Comp. Gen. 561, 563. 

Since employees in the excepted service are covered by the Retention 


Preference Regulations issued pursuant to section 12 of the Veterans 
Preference Act, 5 C.F.R. 20, provision likewise may be made by regu- 
lations ef the Commission for the retroactive restoration and payment 
of such employees demoted in connection with reductions in force. 


Excepted employees who are furloughed or separated in reductions in 
force are covered by the back pay provisions of section 6(b) (3) of the 
1912 act, as amended, supra. 

Subdivision (b) of questions (1) and (2) are answered in the affirm- 
ative subject to the promulgation of regulations discussed above. 

We have found no statutory authority, and none has been directed 
to our attention, which would permit nonpreference employees in the 
competitive service who are demoted for a cause other than a reduction 
in force to be retroactively restored, and, therefore, subdivision (a) 
of question (1) is answered in the negative as to such nonpreference 
employees. 36 Comp. Gen. 598, supra. 

Nonpreference employees in the excepted service are not entitled 
to job protection and back pay rights in matters other than reduction 
in force. Chollar v. United States, 130 C. Cls. 338, and cases there 
cited. Consequently, subdivision (a) of question (2) is answered in 
the negative as to such employees. 

Preference employees in the excepted service, as well as those in the 
competitive service, are entitled to the benefits of section 14 of the 
Veterans Preference Act, as amended, swpra, in connection with which 
the regulatory and mandatory restoration authority of the Civil 
Service Commission attaches, and, therefore, as in the reduction-in- 
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force cases, we believe it competent for the Commission to provide by 
regulation for retroactive restoration with back pay in connection with 
agency grievance appeals of preference employees in demotion cases 
not involving reductions in force. Back pay in the cases of discharges, 
suspensions, and furlough without pay under section 14 are covered 
by section 6(b) (2) of the 1912 act, as amended, supra. Subdivision 
(a) of questions (1) and (2) are answered in the affirmative as to 
preference employees, under the conditions stated. 


[B-128623] 


Civilian Personnel—Travel Expenses—Foreign Flag Ves- 
sels—Freighters With Limited Passenger Accommodations 


The requirement for the use of American flag vessels by Government employees 
for travel on official business in section 901, Merchant Marine Act, 1936, is not 
limited to the use of passenger vessels but may be invoked for travel by freighters, 
which have limited passenger accommodations, so that an employee who wants 
to use a foreign freighter on official travel either in lieu of an American passenger 
vessel or in lieu of an American freighter when that is the only means of sea 
travel comes within the restriction and is precluded from receiving any allowance 
for travel on the foreign freighter. 

If the use of foreign freighters between the Canal Zone and Miami, Florida, 
for official travel of Government employees to and from the southeastern United 
States results in a substantial savings in time and funds over the use of similar 
American flag vessels which sail to New Orleans, Louisiana, and to New York 
City, a determination that no American flag vessels are available for such travel 
for the purposes of section 901 of the Merchant Marine Act, 1936, may be 
justified. 

If the use of foreign freighters between the Canal Zone and Miami, Florida, 
for official travel of Government employees to and from the southeastern United 
States would result in travel by a circuitous route, allowance of the cost of 
transportation on the foreign freighters would depend upon the availability of 
American flag vessels, either passenger or freight, on the usually traveled route 
since the requirement of section 901 of the Merchant Marine Act, 1936, that 
employees use American flag vessels for official travel is not limited to passenger 
vessels. 


To the Governor of the Canal Zone, March 16, 1960: 


On February 29, 1960, you requested our decision regarding the 
effect of section 901 of the Merchant Marine Act, 1936, 49 Stat. 2015, 
46 U.S.C. 1241, upon the travel of employees between the Canal Zone 
and the United States under the Administrative Expenses Act of 
1946, as amended, 68 Stat. 1008, 5 U.S.C. 73b-3. 

You say that your practice has been to refuse authorization for 
official travel on any foreign flag vessel unless a United States passen- 
ger vessel is not available for transportation to the employee’s destina- 
tion. You now feel, on the basis of our decisions 15 Comp. Gen. 378, 
and 33 Comp. Gen. 138, that section 901 of the Merchant Marine Act, 
1936, does not preclude your authorizing an employee to travel on a for- 
eign flag freighter offering a limited number of less-than-first-class ac- 
commodations if he selects that mode of travel, even though American 
flag vessels are available to the authorized destination. You refer 
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particularly to the desire of certain employees to travel on Japanese 
flag freighters which operate between the Canal Zone and Miami, 
Florida, rather than by American passenger vessels which furnish 
service to New York, New York, or American freighters with accom- 
modations to New Orleans, Louisiana. 

Under the Merchant Marine Act, 1936, an employee who travels 
on vessels of foreign registry may not be reimbursed the expenses 
incurred for such travel if an American flag vessel was available over 
the usually traveled route. 30 Comp. Gen. 407; 9 zd. 210. An exception 
to that rule is that an employee may travel by a foreign flag passenger 
vessel if the only available American flag vessels are freighters with 
limited passenger accommodations. 33 Comp. Gen. 138; 15 éd. 378. 

Our decision of September 11, 1956, 36 Comp. Gen. 207, to which you 
refer, allows the use of foreign freighters “generally” for travel be- 
tween the Canal Zone and the west coast of the United States on the 
basis of a determination that accommodations on American flag vessels, 
both passenger and freight, are not usually available for such travel. 

The requirement of section 901 of the Merchant Marine Act that 
employees use American flag vessels when traveling upon official 
business is not limited to passenger vessels. Therefore, we may not 
credit any allowance for travel of employees if the travel is on a 
foreign freighter when an American passenger vessel is available; 
furthermore, if the only available means of sea travel is by freighter, 
no allowance may be credited for travel on a freighter of foreign 
registry if an American registered freighter is available. 

In the particular case presented, if the use of the Japanese freighters 
from the Canal Zone to Miami in traveling to and from points in 
the southeastern United States results in a substantial savings in time 
and funds over the use of similar American flag vessels to New Orleans 
or Panama Line or Grace Line passenger vessels to New York, a con- 
clusion that no American flag vessels are available for such travel 
may be justified under the usual rules for determining availability. 
See 36 Comp. Gen. 53. Ifthe use of the Japanese vessels would result 
in travel by a circuitous route, allowance of the cost of transportation 
on those vessels would depend upon the availability of American flag 
vessels, either passenger or freight, on the usually traveled route. 
30 Comp. Gen. 407. 


[B-140600] 


Appropriations — Justice Department — Litigation Ex- 
penses—Justice v. Agency Funds 


The preparation and review of reports and engineering studies by an admin- 
istrative agency, at the request of the Department of Justice for use in the 
defense of a suit against the Government arising from the agency’s activities, 
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which reports and studies could only be prepared onthe basis of the knowledge, 
information, and experience of the agency’s personnel and from its records, 
must be regarded as a duty and responsibility of the agency, and, therefore, 
the costs of such report work which are to be distinguished from costs directly 
incident to court proceedings and payable from Department of Justice Appro- 
priations are properly for payment from the agency’s appropriations for general 
expenses. 


To the Attorney General, March 17, 1960: 


A letter dated August 25, 1959, and enclosures, from the Adminis- 
trative Assistant Attorney General (reference A7), concerns certain 
suits against the United States arising from flood damages caused 
by breaks in levees constructed by the Corps of Engineers in the 
vicinity of Yuba City, California, on the Feather River. The letter 
requests a decision as to whether, on the basis of the facts set forth 
below, the Department of Justice must reimburse the Department 
of the Army for services performed by the Corps of Engineers in 
preparing material for the Department of Justice to use in defending 
the above-referred-to suits. 

It appears that the United States is the principal defendant in 20 
actions involving 310 plaintiffs for approximately $13,169,000 in 
claimed damages. The complaints filed allege that the United States 
is liable because the Corps of Engineers negligently planned, designed, 
constructed and maintained the levees which failed. 

It appears that upon notice of the filing of the suits the Corps of 
Engineers furnished the Department of Justice certain reports, infor- 
mation and documents for use in defense of the litigation. These 
reports were the basis of various motions filed by the Department of 
Justice. In order to prepare for eventual trial on the merits it 
appears that the Corps of Engineers, at the request of the United 
States Attorney for the Northern District of California, arranged 
and held a briefing conference for two Assistant United States Attor- 
neys and conducted them on a tour of the affected areas. The record 
discloses that at the briefing conference it was agreed that the Corps 
would prepare certain digests and studies requested by the Depart- 
ment of Justice as necessary for the Government’s defense in the liti- 
gation. It was further agreed that the “assemblies of data” by the 
Corps would be factual in nature and would not include opinions or 
conclusions. The question of the Department of Justice reimbursing 
the Corps of Engineers for the expenses to be incurred by the Corps 
in preparing the digests and studies apparently was not raised during 
the briefing conference or in a subsequent letter from the District 
Engineer to the United States Attorney transmitting a copy of a 
“Memo for Record” which outlined the tentative agreement reached 
at the briefing conference. In the letter the District Engineer stated 
that the agreements (reached at the conference) met with his approval 
and would be undertaken by the Sacramento District. 





it a i a i ll 


Aa TD fF. Fs &s Fe - & me 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 645 


Subsequently, by letter dated January 21, 1959, the District Engi- 
neer informed the United States Attorney that the costs incurred by 
the Sacramento District for services and engineering studies were 
estimated at $8,000 for fiscal year 1959 and that costs incurred sub- 
sequent to fiscal year 1959 would be added to the $8,000. He requested 
that the United States Attorney advise him in writing of the avail- 
ability of funds and agreement to reimburse the Corps for the cost 
of the work in question. Later the Corps transmitted a proposed 
“Memorandum of Understanding” dated June 1, 1959, for the Depart- 
ment of Justice to sign which provides that your Department will 
reimburse the Army for the work in question and wherein it is stated 
that the cost of the services was presently estimated to be $5,500. 

In reply to our request for the Department of the Army’s com- 
ments in the matter, we were advised, in effect, that the basis for the 
Corps’ position that it should be reimbursed is that the services in 
question are not in the nature of services customarily rendered by 
an administrative office where the United States is sued because of 
the activities of that administrative office; that the special studies 
are not information or documents solely available to the Corps of 
Engineers that must be furnished for effective defense of the litiga- 
tion; that there are no appropriate funds available to the Corps 
which could be used to pay the expenses in question; and that the 
expense incurred is required to be defrayed by the Department of 
Justice as a necessary incident to ligitation within the contemplation 
of 38 Comp. Gen. 343. 

Your Department in commenting on the above views of the Depart- 
ment of the Army contends, in substance, that the studies were and 
are essential to the Government’s defense; that it is equally essential 
that the studies be made by the Corps, since it alone has the back- 
ground data, experience with the Sacramento Flood Control Project, 
and firsthand knowledge and records of the events involved; that no 
other agency, group or individual has or could possibly provide such 
data, experience, knowledge or records; and that there was no discus- 
sion, mention or even intimation as to reimbursement for the studies 
when the Corps agreed to undertake them. 

On the basis of the latter contentions we requested the further 
comments of the Department of the Army. By letter dated Janu- 
ary 18, 1960, from the Assistant Secretary of the Army (Manpower, 
Personnel and Reserve Forces) we were advised, in pertinent part, 
as follows: 

Further examination of the matter has been made. The review of State pre- 
pared data represents a relatively small percentage of the work involved. Some 
of the review could be performed by any qualified engineer. However, before an 
independent engineer would be able to proceed, it would be necessary that he 


become familiar with basic data prepared by the Corps of Engineers. The 
furnishing of this data together with the necessary briefing would be as expensive 
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to the Corps as if the Corps were to complete the review. This would apply 
equally to the speciai studies made by the Corps for the United States Attorney 
since most of the basic data was developed by the Corps. 

Since the litigation involves construction twenty or more years old, research 

and analysis to determine the criteria and standards used by the Corps at that 
time and adherence thereto are necessary. This research and analysis, while it 
could be performed by outside engineers, would require the continuing assistance 
of engineers of the Corps who are, by reason of their experience, in the best posi- 
tion to render this assistance. 
However, the Department of the Army also says that it believes that 
the studies here sought are not within the usual reports ordinarily 
furnished the Department of Justice but are engineering studies initi- 
uted in preparation for litigation and capable of being performed by 
any qualified engineering organization or individual with the assist- 
ance of Corps of Engineers personnel. The Department further says 
that while completing the review and analysis would approximate the 
time and effort necessary to brief outside engineers there is doubt 
whether these services are contemplated by 31 U.S.C. 686 and are simi- 
lar to those discussed in our decision of November 3, 1958, 38 Comp. 
Gen. 348. 

It does not appear that when the Corps of Engineers agreed to fur- 
nish the services requested by the Department of Justice it contem- 
plated rendering such services pursuant to 31 U.S.C. 686, since no 
request for reimbursement was made at that time. We have said in 
prior decisions that the general rule is that in the absence of specific 
authority by the Congress for departments and establishments of the 
Government to resort to litigation in the courts in the performance of 
the duties and responsibilities with which they are charged, it is the 
duty of the Attorney General, as chief law officer of the Government, 
to institute, prosecute, and defend actions on behalf of the United 
States in matters involving court proceedings, and to defray the neces- 
sary expenses incident thereto from appropriations of the Department 
of Justice rather than from appropriations of the administrative office 
which may be involved in the proceedings. See B-45799, December 5, 
1944; B-122671, March 28, 1955; 15 Comp. Gen. 81; 18 éd. 592; 19 id. 
551; 32 cd. 118; and 38 id. 343. However, the costs or expenses in- 
volved in those cases were not of the type involved here and we are of 
the view that those cases are clearly distinguishable from the instant 
case. The costs involved in the decisions cited concerned a charge 
(indemnity deposit) for a hearing on a petition (B-45799) ; cost of a 
removal bond (B-122671) ; fees of referees and special masters ordered 
by the court (15 Comp. Gen. 81 and 19 id. 551) ; legal expenses to quiet 
title (18 Comp. Gen. 592) ; cost of employment and retention of counsel 
directly to represent the United States and expenses directly connected 
with court proceedings (32 Comp. Gen. 118) ; and auctioneers’ fees and 
advertising expenses incurred by the Department of Justice incident 
to a court order to sell property on a foreclosure sale (88 Comp. Gen. 
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343). In the instant case the administrative agency whose activities 
resulted in the court proceeding was requested to review State-pre- 
pared reports in the light of, and furnish material based on, knowledge, 
information, data, and experience possessed by it (in its files) or its 
personnel and the costs in question were incurred incident thereto. 

While it may be that in the instant case outside engineers can per- 
form some of the review work and make the special studies requested 
by the Department of Justice, it appears that the outside engineers 
would have to become familiar with basic data which would have to be 
prepared by the Corps, be briefed on such data, and be continually 
assisted by engineers of the Corps. It further appears that the fur- 
nishing of the basic data, the necessary briefing, and the continued 
assistance of engineers of the Corps would take as much time and effort 
and be as expensive to the Corps as if the Corps completed the reviews 
and made the special studies itself. Thus, it is clear that outside 
engineers could not perform the services in question independently of 
the Corps of Engineers and it is equally clear that only the Corps 
possesses (either in its files or through its personnel) the data and 
information necessary to make the special studies and review the State- 
prepared data. 

We are of the view that an administrative agency whose activities 
result in a suit against the United States, and which, because of the 
knowledge and information pertaining to the subject matter of the suit 
possessed by it or its personnel alone, is in a position to review reports 
and furnish material required by the Department of Justice to defend 
the action against the Government, has a duty to review or furnish 
such material to the Department of Justice without reimbursement. 
Therefore, it is our conclusion that in the instant case the Department 
of Justice is not required to reimburse the Corps of Engineers, Depart- 
ment of the Army, for the services in question and that such costs are 
properly payable from otherwise available appropriations of the 
Corps of Engineers for general expenses. 


[B-141610] 


Agriculture—Conservation Refunds—Miscellaneous Re- 
ceipts v. Appropriation 


The deposit of unearned conservation payments which are refunded to the 
Government by farm producers for failure to carry out their Great Plains con- 
servation contracts executed under section 16(b) of the Soil Conservation and 
Domestic Allotment Act, as amended, 16 U.S.C. 590p, to the Treasury as mis- 
cellaneous receipts pursuant to section 3617, Revised Statutes, 31 U.S.C. 484, 
would, to such extent, deplete the amount appropriated by the Congress for 
the Great Plains Conservation program and defeat its purposes; therefore, 
such unearned refunds—as distinguished from refunds of earned payments which 
benefited the program—are for credit to the appropriation from which made 
and are available for the purposes of the program. 
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To the Secretary of Agriculture, March 23, 1960: 


A letter dated December 30, 1959, from the Administrative Assistant 
Secretary of Agriculture, requests a decision as to whether amounts 

refunded “to the United States” because of contract violations under 
the act of August 7, 1956, as amended, 16 U.S.C. 590p may legally be 
credited as “appropriation refunds” and thus become available for 
use for furthering the Great Plains Conservation Program, or whether 
they must be deposited into the Treasury as general fund receipts, 
i.e., miscellaneous receipts. 

Section 3617, Revised Statutes, 31 U.S.C. 484, requires that the 
gross amount of all muneys received by the United States from what- 
ever source for the use of the United States (with certain exceptions 
not involved here) shall be deposited and covered into the Treasury 
as miscellaneous receipts. 

The Administrative Assistant Secretary says that application of 
the above requirement to funds recovered from producers under the 
Great Plains Conservation Program because of contract violations is 
of considerable importance to your Department, particularly if the 
refunds were to develop into a relatively large amount. He states 
that 3,652 cost-sharing contracts that had been entered into as of 
November 30, 1959, averaged slightly over $5,100 each. 

The purpose of the act of August 7, 1956, as amended, which author- 
izes the establishment of a Great Plains Conservation Program is to 
implement the program for rehabilitation of agriculture in that area. 
The act provides that a producer under contract with the Government 
to carry out a conservation program on his farm or ranch must agree 
in the contract to “* * * to forfeit all rights to further payments or 
credits under the contract and refund to the United States all pay- 
ments or grants received thereunder upon his violation of the con- 
tract at any stage during the time he has control of the farm if the 
Secretary determines that such violation is of such a nature as to 
warrant termination of the contract, or to make refunds or accept such 
payment adjustments as the Secretary may deem appropriate if he 
determines that the producer’s violation does not warrant termination 
of the contract * * *.” The act also authorizes necessary appropria- 
tions without fiscal year limitations but provides that the total cost 
of the program shall not exceed $150,000,000 and that payments for 
any program year shall not exceed $25,000,000. A total of $30,000,000 
($10,000,000 in each of the fiscal years 1958, 1959, and 1960) has been 
appropriated to date. 

The Administrative Assistant Secretary says that— 

It appears consistent with the act and with the legislative history to urge 
that it was the intent of Congress that maximum conservation efforts be accom- 


plished within the amount appropriated and to further this objective by requiring 
that refunds under the program be deposited to the credit of the funds appro- 
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priated for this purpose. The provision of the act specifying that the total 
program “shall not exceed $150,000,000” [16 U.S.C. 590(p)(b)], the authoriza- 
tion to appropriate funds without fiscal year limitation, and the specific provi- 
sions for refunds as a part of the program tend to suggest that the total amount 
should be used to secure establishment of conservation practices and that con- 
ditional payment and recovery should not change its intended use. Further- 
more, it is clear that the contract with the producer should be treated as indivisi- 
ble and it is, therefore, suggested that the failure to perform which occasions 
the refund to the Government constitutes a failure of consideration and the 
refund is restoration to the Government of the consideration which originally 
was available to it for use in carrying out the program, thus bringing the case 
within the principle applied in 27 Comp. Gen. 117. 

The statement by the Administrative Assistant Secretary that the 
failure to perform which occasions the refund to the Government con- 
stitutes a failure of consideration implies that in administering the 
forfeiture provision, refunds will be required only where there is a 
failure of consideration and that the refund of payments for practices 
which have benefited the Great Plains Conservation Program will 
not be required. In other words, only unearned payments for prac- 
tices which did not benefit the program will be required to be refunded. 
To credit the appropriation with refunds of earned payments for 
practices which benefited the program would constitute an augmenta- 
tion of the appropriation. Such refunds are more in the nature of 
civil penalties and properly for deposit into the Treasury as mis- 
cellaneous receipts. We, therefore, assume that your letter refers only 
to unearned payments, that is, payments for practices which, due to 
the violation, have not benefited the program. 

It has been uniformly held by accounting officers of the Government 
under section 3617, Revised Statutes, 31 U.S.C. 484, that moneys col- 
lected for the use of the Government must be covered into the Treasury 
as miscellaneous receipts in the absence of an express statutory provi- 
sion to the contrary. We have stated, however, that admittedly the 
terms of the ubove-cited code provision are general in nature and 
should receive a reasonable construction with respect to any particular 
form of income or receipt. 

The payments made to producers under the Great Plains Conserva- 
tion Program are made pursuant to contracts between the producer 
and the United States. However, there does not exist between the 
parties the usual contractual relationship existing between the United 
States and a contractor who furnishes supplies or services for a profit. 
Rather, the payments under the conservation contracts are more in 
the nature of grants-in-aid, although made pursuant to contracts 
requiring the producer to establish certain conservation practices on 
farmland which he controls. 

Presumably, the Congress intended that the total amount appro- 
priated for the Great Plains Conservation Program be used for that 
purpose. Unless the unearned amounts refunded by the producers 
are credited to the appropriation against which the payments were 
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charged, the results sought to be accomplished by the act involved 
here may be defeated to that extent, since the amount of the payments 
required to be refunded by the Secretary for violation of contracts 
would indicate a failure on the part of the producers to carry out fully 
the conservation measures and practices agreed to under the contracts. 

In light of the foregoing, and considering in particular the purpose 
of the act of August 7, 1956, it is our view that any unearned amounts 
refunded to the United States because of violations of the Great Plains 
Conservation Program contracts may be credited to the appropriation 
from which such amounts originally were paid, and thus be available 
for use in furthering program. 


[B-141718] 


Appropriations—Judgments—Interagency Services—Pay- 
ment Procedure 


Judgments against the United States arising incident to interagency work 
performed under section 601 of the Economy Act of 1932, 31 U.S.C. 686, generally 
may not be regarded as a necessary or required expense of the work to be 
considered as a reimbursable item of direct cost in the adjustment of appro- 
priations between the agencies but are for payment from the indefinite appro- 
priation established for payment of judgments in-31 U.S.C. 724a, except where 
otherwise expressly authorized by law. 

Although money paid by the Maritime Administration under 46 U.S.C. 748 
to satisfy a judgment obtained by a contractor’s employee for injuries sustained 
while working on a Government vessel which was being reactivated for the 
Department of the Navy pursuant to an interagency agreement executed under 
section 601 of the Economy Act of June 30, 1932, 31 U.S.C. 686, may be regarded 
as a part of the total cost of the work, it is not an expense that reasonably may be 
regarded as necessary or required in order to condition the vessel for use to 
require consideration in adjustment of appropriations; therefore, and since 
Navy Department appropriations are not available for the payment of judgments, 
reimbursement for the payment is not authorized. 


To the Secretary of the Navy, March 23, 1960: 


Reference is made to letter of January 15, 1960, from the Under 


Secretary of the Navy, requesting a decision as to whether, under 
the facts and circumstances hereinafter related, a portion of the sum 
of $126,335.25—being the amount paid by the Maritime Administra- 
tion pursuant to Federal court order to one Joseph Yost for personal 
damages sustained while working on the SS Bull Run—may be reim- 
bursed to the Administration from the Navy Industrial Fund. 

It appears that by letter of November 7, 1956, the Maritime Admin- 
istrator informed the Department of the Navy that action had been 
started to activate its T2-type laid-up tankers, pursuant to request 
from the Office of Defense Mobilization, in anticipation of an urgent 
need for additional tanker tonnage. The Administrator suggested 


that the Navy accept twelve of the tankers upon completion of activa- 
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tion, under a custody arrangement, for integration into the Military 
Sea Transportation Service operating tanker fleet. Also, he suggested 
that the Navy reimburse the Maritime Administration for the “total 
activating cost” of the tankers. 

In reply of November 8, 1956, the Navy informed the Maritime 
Administrator that it concurred in the proposal for emergency use 
of the tankers both as to operation and compensation. The Navy, 
however, reserved the right to accept or reject use of the tankers on 
the basis of need therefor, and limited its financial responsibility for 
activating costs accordingly. 

It appears further that the Navy accepted the SS Bull Run on 
December 22, 1956, and that it was used by the Military Sea Trans- 
portation Service as a contract operated tanker until September 23, 
1957, when it was returned to the Maritime Administration. During 
the activation of this tanker one Joseph Yost, an employee of O’Brien 
Bros. Shipyard Corporation, the contractor performing the activa- 
tion work pursuant to a Maritime Administration contract, suffered 
serious personal injuries. 

Mr. Yost brought suit against the United States and others in the 
United States District Court for the Southern District of New York 
to recover damages for the injuries suffered. In its decision—Yos¢ v. 
General Electric Company, 173 F. Supp. 630—the court concluded 
that the United States (Maritime Administration) was negligent in 
that it failed to exercise that degree of care which the ordinary and 
prudent shipowner would have exercised under the same or similar 
circumstances. Mr. Yost was awarded a judgment against the United 
States in the sum of $125,000, which sum together with cost of the suit 
and interest was paid pursuant to General Accounting Office Certifi- 
cate of Settlement Claim No. Z 1995414, dated September 4, 1959, 
from the appropriation administratively recommended, namely, 


“13X4303 Vessel Operations Revolving Fund, Maritime Activities.” 


The Maritime Administration subsequently billed the Navy for the 
sum of $105,279.40 to recover a portion of the sum paid Mr. Yost. 
There is no issue raised as to the correctness of the method of appor- 
tionment adopted by the Administration. However, ina memorandum 
of law accompanying the letter of January 15, the Navy disclaims 
lability for the payment of this sum on the grounds that (1) its 
funds are not available for the payment of judgments, and (2) that 
if the sum claimed be considered in the nature of reimbursable activat- 
ing costs of the tanker, rather than payment of a judgment, such costs 
are not properly chargeable to the Navy Industrial Fund established 
under authority of 5 U.S.C. 172d(c), because the amount claimed 
was not expended as an integral part of the cost of material or services 
furnished incident to activating the tanker. 
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In support of Maritime’s claim for reimbursement of a portion of the 
payment made to Mr. Yost, we informally learned it is their contention 
that the agreement with Navy for use of the tankers provided for 
reimbursement of the “total activating cost” thereof; that payment of 
the judgment is an operating expense which would not have been in- 
curred by Maritime had not the activating work been undertaken; 
and that since the judgment was satisfied by Maritime the amount 
now being claimed from Navy is not in satisfaction of the judgment, 
but a part of the legitimate cost of the work directly incident to activat- 
ing the tanker and, therefore, proper to be borne by the Navy. 

The referred-to letters of the Maritime Administration and the 
Navy comprise the entire understanding and agreement of both agen- 
cies as to the services to be rendered and the relative liabilities for 
the costs incurred in activating the tankers. While the letters do not 
state under what statutory authority reimbursement is proposed, it 
is presumed that the transaction was accomplished under authority of 
section 601 of the Economy Act of June 30, 1932, as amended, 31 
U.S.C. 686. 

This statute authorizes a Government agency to place orders with 
other Government agencies for materials, supplies, equipment, work 
or services of any kind that the requistioned agency may be in a posi- 
tion to supply or equipped to render, and in the case of Maritime to 
procure such supplies, equipment, and services by outside contracts. 
Also, it provides for payment on the basis of the “actual cost” of the 
supplies, equipment, and services furnished as may be agreed upon by 
the parties concerned. 

It would thus appear that the particular question to be decided in 
this case is whether a proportionate part of the judgment paid by the 
Maritime Administration, in connection with activating the S.S. Bull 
Run, properly may be regarded as an element of cost under section 601 
chargeable to the Navy and credited to the Administration. 

The term “actual cost” contained in the provisions of section 601 
permitting the performance of interagency services with reimburse- 
ment on the basis of the actual cost of performing the service as may 
be agreed upon by the agencies concerned has been the subject of a 
number of decisions by the Government accounting officers. See, for 
example, 22 Comp. Gen. 74; 32 id. 479; 38 id. 734 and decisions cited 
therein. The decisions have consistently held that such cost compre- 
hends the direct costs incurred by the performing agency in furnishing 
services or supplies which become a part of the finished product and, 
in addition, may include the overhead and other indirect expenses pro- 
portionately allocable to such services. 

To regard the money paid out by Maritime on judgment of the 
court, because of damages negligently inflicted on Mr. Yost, as an 
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item of reimbursable cost within section 601 is a novel proposition. 


The proposal is apparently based upon the theory that the Navy by 
agreeing to pay the “total activating cost” of the tankers became 
responsible for the course of business of the Maritime Administration 
in the performance of its contract with the O’Brien Bros. Shipyard 
Corporation. We find nothing in the exchange of letters between 
Maritime and the Navy to indicate any such intent. 

While the money so paid out is an expense which properly may be 
regarded as forming a part of the total cost incurred by Maritime in 
activating the SS Bull Run, it is very doubtful that it is proper for 
consideration in an adjustment of Government appropriations involv- 
ing interagency procurement under section 601, since it clearly is not 
an expense that reasonably may be said to have been necessary or 
required in order to condition the tanker for use by the Navy. See 
D. E. Stalter, Inc. v. State, 219 NYS 324. Moreover, in view of the 
pattern prescribed by the Congress for the payment of judgments 
rendered against the United States (31 U.S.C. 724a; 46 id. 748), we do 
not believe that the Congress intended appropriations of agencies, 
not otherwise available for the payment of judgments, to be charged 
therewith, without regard to limitation of amount, on the basis that 
such judgments when arising out of section 601 transactions be con- 
sidered not a judgment but a reimbursable item of direct cost. 

Accordingly, for the reasons stated herein, we must conclude that 
the Navy Industrial Fund or any other appropriation of the Navy is 
not available for payment of the subject claim. 

A copy of this decision is being furnished to the Administrator 
of the Maritime Administration. 


[B-141591] 


Bids—Confirmation—Propriety—Bid as Including All 
Items 


A confirmation by a low bidder that his bid was intended to cover all the items 
under an invitation which did not specify that individual prices were to be 
quoted on each particular item may be regarded as a confirmation which is not 
inconsistent with a reasonable interpretation of the bid as submitted; and, 
therefore, under the rule that any ambiguity is to be construed against the 
party causing the ambiguity, the low bid may be regarded as responsive to the 
invitation, and award on the basis of the confirmation would not be prejudicial 
to the other bidders. 


To Cleaver-Brooks Special Products, Inc., March 29, 1960: 
Further reference is made to your protest concerning the award 
made to Heating Services, Inc., under Invitation for Bids No. 002- 


1043-0, issued by the United States Coast Guard, Curtis Bay, Balti- 
more, Maryland. 
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The invitation requested bids for furnishing heating boilers for 
Coast Guard Patrol Boats plus spare parts, drawings, and instruc- 
tion books, as set forth in Schedule A as follows: 

' 1. 17 heating boilers in accordance with Specification No. 82-S- 
51-1. 
1.A. 17 sets of spare parts. 
1.B. 2 sets of drawings. 
1.C. 2 sets of installation drawings. 
1.D. 1 instruction book (rough draft). 
1.E. 95 instruction books (complete). 

There was no provision in the invitation requiring bidders to quote 
individual prices on each item and only one of the bids received quoted 
individual prices for all 6 items listed on Schedule A. 

Your protest is premised entirely on the basis that Heating Serv- 
ices, Inc., quoted a price of $446.34 per unit for item 1 of Schedule A; 
that no prices were submitted on items 1.A through E; and that, 
therefore, the bid was not responsive to the invitation and should have 
been rejected. In view thereof you contend that the award made by 
the Coast Guard must be canceled and the award made to you as 
the lowest bidder responsive to the invitation. 

Examination of the original bid of Heating Services, Inc., shows 
that your information was not correct. Your representative, who at- 
tended the opening of the bids, may have been led to believe from the 
manner in which the abstract of bids was prepared that Heating Serv- 
ices had submitted a bid on Schedule A for item 1 only, and that no 
quotations were submitted on the remaining required items; however, 
the bid of Heating Services did not show the quotation on the sheet 
containing Schedule A, which was left completely blank, but on the 
face sheet of the invitation as follows: 

QUANTITY 


ITEM No. SUPPLIES OR (Number of UNIT UNIT PRICE AMOUNT 
SERVICES Units) 


SEE SCHEDULE 17 $446.34 $7,587.78 
“A” ATTACHED 

The contracting officer, who was not present at the bid opening, be- 
lieved that the proper interpretation of the bid of Heating Services 
was that it covered all items set forth in the attached Schedule A for 
the total price of $7,587.78. However, for clarification, the bidder 
was requested to confirm its bid. The bidder did so, and advised that 
its bid was intended to cover all items. It was also determined that 
the equipment which the bidder proposed to furnish met the require- 
ments of the specifications and, therefore, the award was made to 

Heating Services, Inc., in the total amount of $7,587.78. 
Although it might be argued that there was some ambiguity in the 
bid submitted by Heating Services, Inc., it was believed, and such fact 
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was subsequently confirmed by the bidder, that the bid of $7,587.78 was 
intended to cover the furnishing of all items required by Schedule A. 
A bidder properly may be requested to confirm a bid but the confirma- 
tion may not be inconsistent with a reasonable interpretation of the 
bid as submitted. Under the principle that an ambiguous bid is to be 
construed against the bidder, we feel that this interpretation was 
proper. Furthermore, even if the bid of Heating Services had been 
considered as not being responsive to the invitation, the contracting of- 
ficer, having knowledge that the boilers.could be purchased for ap- 
proximately $7,600, would have had difficulty in justifying award of 
a contract to you for double that amount. The interest of the Gov- 
ernment might well have been found to require the rejection of all bids 
and readvertising. 

The factual circumstances here involved are substantially different 
from those involved in your bid which was the subject of our decision 
of September 3, 1959, B-140490, since your bid in that case was clearly 
qualified. In the circumstances here described, it is not believed that 
Heating Services, Inc., was granted any undue advantage over other 
bidders in being permitted to confirm its intended bid. For the rea- 
sons stated, we find no basis for questioning the legality of the award 
made by the United States Coast Guard to Heating Services, Inc. 


[B-142350] 


Bidders—Qualifications—Time for Submission—Devia- 
tions—Aircraft Operating Certification 


The substitution, after bid opening, of aircraft equally acceptable under the 
specifications for aircraft originally proposed in the bid is a substitution of infor- 
mation necessary to a determination of the bidder’s responsibility and does not 
constitute a fatal variation requiring rejection of the bid so long as the evaluation 
of the bid is not affeeted. 

The time for submission of evidence of a bidder’s authority to operate the type 
of aircraft proposed to be used in order to be considered a responsible bidder is 
governed by the time when performance is required; therefore, a bidder who 
prior to bid opening was authorized to operate the type of aircraft specified in 
his bid but who, after contracting agency’s survey team made its report, was 
determined to be capable of operating another type of aircraft which met the 
specifications and to have the qualifications to acquire the necessary operating 
authority before performance time may be regarded as a responsible bidder 
under the award. 


To the Secretary of the Air Force, March 30, 1960: 


We refer to a letter of March 21, 1960, with enclosures, signed by the 
Assistant Secretary, requesting our decision with respect to the legality 
of the award made to Twentieth Century Airlines, Inc., under items 
1, 2,11, 15, and 28 of Invitation for Bids No. 11-626-60-4 issued by the 
Military Air Transport Service for the airlift of cargo and passengers 
in the European and Far East areas covering the period April 1 to 
June 30, 1960. 


551978 O- 61 - 44 
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The invitation was issued on January 9, 1960, and bids were 
opened on February 1, 1960. The Twentieth Century bid by its terms 
would remain in force for 60 calendar days after opening (until April 
1, 1960.) For each item of the invitation, the bidder was required to 
show the minimum number of passengers it guaranteed to transport 
per month, the round-trip price per passenger, the type of aircraft to 
be used, and the minimum and maximum acceptable loads. 

For each of the items in question Twentieth Century indicated its 
intention to use DC-6B aircraft. The record indicates that bids 
on this type of procurement are evaluated on the basis of the per 
passenger round-trip price. On this basis Twentieth Century was the 
low bidder on each of the items listed above. As of February 4, 1960, 
Twentieth Century had in its possession two DC-6B aircraft and was 
certificated by the Federal Aviation Agency to operate this type of 
equipment. Twentieth Century was not, at the time of bid opening, 
certificated by the FAA to operate L-1049 aircraft. 

On February 5, 1960, Twentieth Century requested that the type of 
aircraft offered for performance in its bid for items 11, 15, and 28, 
be changed to L-1049. Unit prices were to remain the same, however, 
minimum loads were increased from 90 to 98. 

The contracting officer, after considering the matter, concluded that 
the change could be made after opening since the substitute aircraft 
met contract specifications, bid evaluation was not affected because 
the unit prices were not changed, and the change could not be prejudi- 
cial either to the Government or to any of the other bidders. Accord- 
ingly, award was made to Twentieth Century on February 17, 1960, 
after the MATS Capability Survey Committee had favorably evalu- 
ated the bidder’s technical and financial capability based in part on 
the use of L-1049 aircraft leased by the bidder from Lockheed on 
or about February 5, 1960. While Twentieth Century had not at 
date of award been authorized by the FAA to operate L—1049’s and 
while the L-1049’s leased from Lockheed had to be modified to meet 
MATS requirements, the survey team concluded that the aircraft 
would be available and certificated for performance by FAA before 
the date operations were scheduled to begin under the contract. 

The award was protested by Overseas National Airways, Inc., in a 
telegram of March 1,1960. The basis for the protest is that Twentieth 
Century failed to meet the requirements of Paragraph 12 of the 


Terms and Conditions of the invitation which reads in pertinent part 
as follows: 


12. FINANCIAL AND TECHNICAL ABILITY. Bidders are cautioned to 
submit with their bids full information concerning the financial ability of the 
bidder to perform and the arrangements made by the bidder to assure that 
aircraft meeting the Government’s requirements will be available to bidder for 
use on any resulting contract. If, on the basis of this information, the bid or 
proposal submitted in response to this Invitation is favorably considered, a 
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survey team may contact bidder's facility for the purpose of determining bidder’s 
technical and financial ability to perform. Data pertinent to this purpose 
should be available at the time, if not already on file with headquarters, Military 
Air Transport Service. The team will also evaluate bidders system for deter- 
mining the financial and technical ability of bidder’s proposed sub-contract or 
procurement sources to perform. BIDDER WILL BE REQUIRED TO FUR- 
NISH EVIDENCE OF ITS ABILITY TO ASSURE THAT THE TYPES AND 
QUANTITIES OF AIRCRAFT REQUIRED TO PERFORM IN ACCORDANCE 
WITH ITS BID WILL BE AVAILABLE TO IT IN AN ACCEPTABLE CON- 
FIGURATION IN SUFFICIENT TIME TO COMMENCE PERFORMANCE. 
THE ADEQUACY OF BIDDER’S ARRANGEMEN'TS TO ASSURE THAT IT 
WILL BE ABLE TO PERFORM ANY RESULTING CONTRACT WILL BE 
CONSIDERED BY THE CONTRACTING OFFICER IN DETERMINING THE 
RESPONSIBILITY OF THE BIDDER FOR PURPOSES OF AWARD. IN 
ADDITION, BIDDER MUST PROVIDE TO THE SURVEY TEAM SATISFAC- 
TORY EVIDENCE THAT IT IS CURRENTLY AUTHORIZED BY THE FED- 
ERAL AERONAUTICS AUTHORITY TO OPERATE THE TYPE OF AIRCRAFT 
(e.g., DC-6, L-1049) SPECIFIED IN ITS BID. ONLY BIDDERS SO AUTHOR- 
IZED WILL BE CONSIDERED FOR AWARD. Examples of other types of 
technical, financial and other capability matters the survey team visiting bidder’s 
facility will evaluate are given below: * * * 

It is the contention of Overseas National Airways, reiterated in a 
letter of March 21, 1960, from its attorneys, that under Paragraph 12, 
the bidder must be authorized by FAA to operate the type of aircraft 
specified in its bid either at time of bid opening or, at least, at the time 


of the visit by the survey team. 
Before considering the ONA protest there should be pointed out 


Paragraph 19 of the Terms and Conditions which provides in perti- 
nent part: 


19. DATA TO BE FURNISHED WITH BID 


A. All bidders under this IFB are required to submit to the Government with 
bid the data listed below: 


* « * * * * * 


“2. Plan drawing of aircraft. Bidder will submit plan drawing in duplicate 
of each aircraft, setting forth loading arrangement for cargo and seating for 
passengers in compliance with the requirements of Attachment A of this contract. 
In the reporting of usable cargo space of aircraft to be used for convertible 
traffic, satisfactory stowage area must be indicated on the plan drawing. 


Twentieth Century did not submit with its bid a plan drawing of the 
L-1049 aircraft pursuant to Paragraph 19A.2. 

It is our view based on the language of Paragraph 12 quoted above, 
that the requirement for the possession of the FAA operating author- 
ity need be evidenced to the survey team only if and when the option 
reserved to perform the survey is acted upon. Since the option for 
such survey would be invoked only after bids were made known, the 
provision can be interpreted only to require that the evidence be pro- 
vided at some time after bids are opened. The availability of the 
evidence of authorization, therefore, cannot go to the responsiveness 
of the bid; responsiveness must be decided on the basis of the material 
submitted prior to or at bid opening. 

The purpose of the requirement, it is clear, is to enable the con- 
tracting agency to determine the responsibility of the bidder; that 
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is, his ability, financially and technically to conform to the require- 
ments of the contract. Therefore, with respect to responsibility, the 
critical time is the scheduled time for performance plus any lead 
time which may be necessary in the particular case. While by the 
terms of Paragraph 12 the evidence as to authority to operate the 
type of aircraft specified must be provided to the survey team, if the 
bidder is to be considered for award, we see no more basis for con- 
cluding that the evidence must be provided at the time of the survey 
team’s visit than that it may follow subsequently. In fact, the two 
preceding sentences which are concerned with the ability of the bidder 
to begin performance in accordance with the schedule would tend 
to indicate that that is also the critical time with respect to the FFA 
authorization requirement. In any case, where the requirement is 
one imposed for the purpose of determining the responsibility of the 
bidder we are aware of no principle of law which would prevent 
the contracting agency from waiving any time limit with respect 
thereto provided that the service contracted for by the Government 
was not thereby reduced or impaired. In this connection, it should 
be noted that Twentieth Century was certificated to operate DC-6B 
airplanes prior to bid opening; that it did evidence its intention to 
use DC-6B airplanes in the performance of services under all items 
on which it bid; and that it could have qualified for award on items 
1, 2, 11, 15, and 28 by furnishing evidence to the survey team that it 
had or could procure additional DC-6B airplanes prior to the start 
of performance. 

We are not unaware that both the first sentence of Paragraph 12 
and Paragraph 19A.2 require the submission with each bid of data 
with respect to the aircraft to be utilized by the bidder in the per- 
formance of the contract. We have been advised that no data was 
submitted by Twentieth Century on the L-1049’s until after opening. 
However, it is and has been our view with respect to such situations, 
even in cases where bidders are warned that failure to conform may 
result in the rejection of their bids, that the information, if called 
for to determine the responsibility of the bidder rather than the 
responsiveness of the bid, may be changed or provided subsequent to 
bid opening without prejudice to consideration of the bid. 39 Comp. 
Gen. 247; B-138322, January 20, 1959. See, also, 38 Comp. Gen. 423. 

In summary, it is our view that the substitution, after opening, of 
aircraft equally acceptable under the specifications for those originally 
indicated in the bid does not constitute a fatal variation so long as the 
evaluation of the bid is not affected. Further, where an authorization 
must be obtained in order to meet the responsibility requirement, the 
time which is significant with respect thereto is that at which per- 
formance is scheduled to begin. Since the award, and consequently 
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the determination of responsibility, must be made prior to that time, 
we think that the bidder may be regarded as responsible if in the view 
of the contracting agency the bidder will be capable of performing 
(and will have all necessary authority to perform) at the required 
time. In this connection it should be noted that the determination of 
matters of responsibility is primarily within the jurisdiction of the 
contracting agency. 

In accordance with the foregoing, we see no legal basis for objecting 
tothe award made. 

Attachements 1 and 2 to your letter are enclosed. 


[B-141426] 


Military Personnel—tTrailer Allowance—Advance Payments 


The authority for advance payments of travel and transportation allowances for 
members of the uniformed services in section 303(a) of the Career Compensa- 
tion Act of 1949, 37 U.S.C. 253, is limited to the particular allowances specifically 
enumerated; and, in the absence of specific authority for advance payments of 
trailer allowances, the advance payment prohibition in section 3648, Revised 
Statutes, 31 U.S.C. 529, precludes the issuance of a regulation which would 
authorize advance payments of trailer allowance. 


To the Secretary of the Navy, March 31, 1960: 


Reference is made to letter of November 9, 1959, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces), PDTATAC 
Control No. 59-46, requesting decision as to whether the Joint Travel 
Regulations may properly be amended to authorize the advance pay- 
ment of trailer allowance. 

The Assistant Secretary calls attention to paragraph 1100-5 of the 
Joint Travel Regulations which currently provides that advance pay- 
ment of the trailer allowance is not authorized. It is pointed out that 
section 303(a) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253(a), authorizes the Secretaries of the uniformed services, 
among other things, to “prescribe (1) the conditions under which 
travel and transportation allowances shall be authorized, including 
advance payments thereof.” It is stated that, on the basis that all 
allowances contained in section 303 of the act are “travel and trans- 
portation allowances,” as evidenced by the title of that section, a 
question has arisen as to whether the limitation on trailer allowance 
contained in paragraph 1100-5 of the Joint Travel Regulations is 
required by law, or whether the advance payment authority contained 
in section 303(a) of the act may be considered as overcoming the 
general prohibition against advance payments contained in section 
3648, Revised Statutes, 31 U.S.C. 529. 

The Assistant Secretary states that under Interstate Commerce 
Commission regulations, shipments of house trailers must be paid 
for no later than date of acceptance of trailer at destination. Since 
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the majority of members who use house trailers for shipment of effects 
are enlisted personnel, considerable difficulty in raising the money to 
pay for the trailer haul is being experienced in many cases. It is 
proposed, therefore, to amend the Joint Travel Regulations to au- 
thorize the advance payment of the trailer allowance, if authorized 
by section 303(a) of the Career Compensation Act of 1949. 

Section 303(a) of the Career Compensation Act of 1949, 37 U.S.C. 
253, authorizes the Secretaries concerned to prescribe the conditions 
under which travei and transportation allowances shall be authorized, 
including advance payments, in language as follows: 

* * * Allowances above authorized may be paid without regard to the com- 
parative costs of the various modes of transportation. The respective Secretaries 
concerned may prescribe (1) the conditions under which travel and transporta- 
tion allowances shall be authorized, including advance payments thereof, and 
(2) the allowances for types of travel not to exceed amounts herein authorized. 
The travel and transportation allowances which shall be authorized for each 
type of travel shall be limited to one of the following: (1) Transportation in 
kind, reimbursement therefor, or a monetary allowance in lieu of cost of trans- 
portation at a rate not in excess of 7 cents per mile based on distances established 
or to be established over the shortest usually traveled routes, in accordance with 
mileage tables prepared by the Chief of Finance of the Department of the Army 
under the direction of the Secretary of the Army, (2) transportation in kind, 
reimbursement therefor, or a monetary allowance as provided in (1) of this 
sentence plus a per diem in lieu of subsistence not to exceed $12 per day, or (3) 
a mileage allowance of not exceeding 10 cents per mile based on distances estab- 
lished or to be established pursuant to existing law: * * * 

It is our view that the wording of the statute shows that the authority 
of the Secretaries concerned to make advance payments is limited 
to the allowances enumerated as (1), (2), and (3). The meaning of 
this language may not be changed by considering the title of the sec- 
tion in the interpretation of the text. See 36 Comp. Gen. 389, and 
authorities there cited. The conclusion appears required, therefore, 
that the authority of the Secretaries to advance funds to a member is 
limited to advances for his personal travel and does not extend to the 
additional travel and transportation allowance, including trailer al- 


lowances, provided in section 303 of the act. 

Accordingly, the provision authorizing advance payments in sec- 
tion 303(a) of the act does not overcome the prohibition against ad- 
vance payments contained in section 3648, Revised Statutes, and in 
the absence of some specific statutory provision, there is no authority 


for the proposed revision of the Joint Travel Regulations to authorize 
advance payments of trailer allowance. 


[B-142229} 


Contracts—Reformation—Mistake in Making the Agree- 
ment—Propriety 


A contract for the relocation of a bridge, which does not contain provision for 
the payment of deferred construction costs because the matter was overlooked 
by the parties, is the result of a mistake in making the agreement which does 
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not justify reformation rather than a mistake in drawing the instrument, which 
mistake must occur in reduction of the instrument to writing; therefore, refor- 
mation, without additional consideration, is not authorized even though the 
evidence indicates that the parties would have come to a different agreement had 
they been aware of the actual facts. 


To the Secretary of the Army, March 31, 1960: 


Reference is made to letter of March 7, 1960, with enclosures, from 
the Assistant Secretary of the Army (Manpower, Personnel and 
Reserve Forces) requesting a decision as to whether contracts num- 
bered DA-11-032-CIVENG-56-25 and DA-11-032-CIVENG-57-34, 
entered into on May 24, 1956, and June 20, 1957, between the Corps of 
Engineers, and the Gulf, Mobile and Ohio Railroad Company and the 
Wabash Railroad Company, respectively, may be amended to reflect 
the alleged intention of the parties concerning deferred construction 
costs. 

Each contract provides for the relocation and replacement of the 
contractor’s bridge over the Calumet-Sag Channel, Illinois. It is 
stated that through inadvertence there was omitted from the contracts 
a provision for reimbursement to the railroads of deferred construction 
costs, defined as the remedial work of stabilizing a new roadbed or 
other railroad facility from the effects of subsidence, land slides, or 
other conditions, or in preventing such occurrences for a period of 
from 3 to 5 years after relocation. Under the proposed amendments 
reimbursement would be made to the contractors for costs over and 
above ordinary maintenance occurring during the five-year period 
immediately following completion of the scheduled construction on 
the relocated lines, pursuant to the specific provisions under the 
heading “Article XX/J Deferred Construction” quoted in the report 
of July 30, 1959, from the District Engineer, the contracting officer. 

In the cited report the District Engineer points out that the recon- 
struction of the bridges was authorized by the River and Harbor Act 
of July 24, 1946, 60 Stat. 634, as implemented by House Document 
No. 677, 79th Congress, which contains Exhibit “A” summarizing the 
principles agreed upon in conferences between representatives of the 
Corps of Engineers and all the affected railroads pertaining to the 
allocation of costs. As indicated by the District Engineer, paragraph 
3 of this agreement states that the entire cost of the proposed work 
will be borne by the Government, except certain costs attributable to 
factors not here material. In urging approval of the proposed amend- 
ments to the contracts the District Engineer states that the cost of 
the deferred construction was not included in any of the costs to be 
assumed by the railroads; that with respect to the approaches to the 
bridges it is conceded that the relocated portions involving fills can- 
not be considered as constituting adequate replacements until sea- 
soned ; that subsidence, sloughing, or other damage may be anticipated 
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for a period of time subsequent to completion of the new approaches, 
and that the cost involved in stabilizing the new facilities, over and 
above ordinary maintenance, should be allowed the two railroads over 
a reasonable period of time, in this case 5 years, after such relocation 


has been placed in operation. This, it is asserted, would meet the re- 


quirement that the entire cost of the proposed work should be borne 
by the Government, subject to certain immaterial exceptions. In con- 
clusion he expresses the view that the request by the railroads repre- 


sents nothing more than an expression of what the Government is 


already obligated to undertake; that in view of the recognized obliga- 


tion on the Government to reimburse the railroads for the anticipated 
cost of deferred construction it is considered in equity that the con- 
tracts should be reformed, and that ample basis exists for execution 


of the recommended supplemental agreements, 


The two contracts contain similar provisions. Subparagraph 1.(a) 
of Article IV provides for reimbursement by the Government to the 
railroad for the Government’s proportionate share of costs. It is re- 
cited that the exact amount to be reimbursed to the railroad cannot 


be ascertained in accordance with the formulae set forth in the Acts 


of Congress until the existing bridge has actually been replaced and 
the actual costs of construction have been finally determined, and that, 
therefore, the Government will initially reimburse the railroad for 


96.849 percent of its actual costs, which represents the most accurate 
available estimate of the Government’s ultimate responsibility under 
the formulae set forth in the Acts of Congress. 

Subparagraph (b) of Article IV recites that when the actual cost 
of reconstruction has been finally determined after completion of the 
project and the exact costs to be borne by the Government shall have 
been determined in accordance with the aforesaid formulae, a modi- 
fication of the contract shall be executed by the parties for the pur- 
pose of adjusting the amount to be reimbursed by the Government 
and that if the parties fail to agree as to such adjustment such failure 
shall be regarded as a dispute as to a question of fact to be disposed 
of under the “Disputes” clause. 

Subparagraph (c) of Article IV provides that after the receipt and 
evaluation of bids as provided in Article III, the Railroad shall sub- 
mit to the contracting officer a written guaranty that the total cost 
of the project, including costs theretofore incurred in preparing plans 
and specifications together with costs incurred by the Railroad’s own 
operations and forces, shall not exceed the sum stated in said guar- 
anty; that the total payments by the Government shall not exceed its 
proportionate share of the total cost of the project paid or incurred 
by the Railroad; and that if such total cost exceeds the cost guaran- 
teed, total payments by the Government shall not exceed its propor- 
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tionate share of the guaranteed cost. It is further provided, however, 
that if the cost of the work exceeds the guaranteed cost by reason of 
emergency conditions beyond the control of the Railroad, or unforv- 
seen or undetermined conditions, the Chief of Engineers may, after 


a full review of all the circumstances, provide for additional payments 


by the Government to help defray such excess cost, to the extent he 
deems to be reasonable and proper. 


Subparagraphs (e) and (e)1 of Article IV provide that prior to 
final payment, and as a condition thereof, the Railroad shall furnish 


the Government with a release of all claims against the Government 


arising under and by virtue of the contract other than such claims as 
may be specifically excepted by the Railroad from the operation of 
the release. 


There is no showing when the work on the two bridges was actually 
commenced but it is reported informally that the work on the GM&O 


bridge is 61 percent complete and that the work on the Wabash 
Railroad bridge is 35 percent complete. 


‘In Letter of April 24, 1958, from the GM&O to the District Engi- 
neer, the company requested that its contract be amended to provide 
for reimbursement of the excess maintenance for the new fill on its 
relocated line for a five-year period after completion date. In 
support of this request it is stated that GM&O was the first rail- 
road to negotiate a contract under the involved project; that subse- 
quent to the negotiations problems have arisen which were unforeseen 
by the railroad and apparently by the District Engineer; that one 
of the problems involves the maintenance of the new fill on the relo- 
cated line which will support the company’s two main tracks which 
will extend about 2.1 miles in length; and that the contract does not 
state who will maintain this new fill after the project completion 
date. It is stated further that it is understood that the Corps of 
Engineers subsequently considered the maintenance problem relating 
to new fills; that in some of the contracts entered into with other 
railroads in the same area a five-year maintenance provision was 
allowed to be included in the contract; and that it is believed that as 
a matter of equity and equal treatment the District Engineer will 
be agreeable to allowing GM&O similar maintenance benefit. 

In a letter of March 17, 1959, the Wabash Railroad Company 
requested a modification of its contract by supplemental agreement 
to provide for reimbursement to it for deferred construction costs in 
order that the contractor might have the same advantages as were 
granted to other railroads in the Calumet-Sag Channel project. 

While it is true that the deferred construction costs were not spe- 
cifically included in any of the costs assumed by the railroads, it is 
also true that such costs were not, included in any of the costs assumed 
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by the Government. And there has not been found in the River 
and Harbor Act of July 24, 1946, as implemented by Exhibit “A” 
to House Document 677, any conclusive indication that it was intended 
that the Government should assume any deferred construction costs 
after completion and acceptance of the bridge by the railroad. On 
the contrary, Exhibit “A” indicates that the costs allocated to the 
Government are limited to the costs incurred during construction 
up through completion of the bridges and acceptance by the railroads. 
Furthermore, paragraph 13 of Exhibit “A” specifically provides that 
the owner will not claim any credit for increased costs of maintenance, 
repairs, operations of or taxes on the new bridge. 

As to the request for reformation there is no showing that deferred 
construction costs were considered by the parties at the time the con- 
tracts were being negotiated. On the contrary, the contracting officer 
states that these costs were overlooked by both the representatives of 
the Government and the Railroad Companies. This is verified by the 
statement in the letter of April 24, 1958, from GM&O wherein it is 
specifically stated that the problem concerning maintenance of the 
new fill was unforeseen. 

The purpose of reformation is not to make a new agreement between 
the parties, but, rather, to establish the true existing one; that is, to 
make the contract express the real agreement of the parties. In order 
to justify reformation of any instrument, the mistake must have been 
in drawing the instrument and not in making the agreement itself. 
The mistake must occur in reducing to writing the contract upon 
which the parties agreed. Reformation is not authorized even if it be 
clearly shown that the parties would have come to a certain agreement 
had they been aware of the actual facts. See section 1548, Williston 
on Contracts (Rev. Ed.). 

On the basis of the present record it must be concluded that the con- 
tracts as executed embodied the agreement of the parties; that is, they 
made the exact contracts they intended to make. For the foregoing 
reasons the contracts which established the legal rights and liabilities 
of the parties thereto may not now be reformed as proposed to permit 
payment to the railroads for deferred construction without additional 
consideration. Accordingly, the specific question presented is an- 
swered in the negative. 
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Appropriations—Limitations—Administrative Expenses— 
Fiscal Year v. Calendar Year Programs 

The administrative expenses limitation in Title II of the Department of Agri- 
culture and Farm Credit Administration Appropriation Act, 1960, which pre 
cludes the use of funds in “this authorization” for administrative expenses for 
price support programs on agricultural commodities in short supply for 1960 in 
excess of $50,000, is applicable to programs for which administrative expenses 
were incurred during the 1960 fiscal year and does not apply to new price support 
programs financed with 1961 appropriations, even though the programs were 
incident to surplus agricultural commodities produced in the calendar year 1960. 


To the Secretary of Agriculture, April 1, 1960: 


Your letter of February 12, 1960, concerns the $50,000 price support 
limitation contained in the Department of Agriculture and Farm 
Credit Administration Appropriation Act, 1960, Public Law 86-80, 
73 Stat. 167, under the heading “Commodity Credit Corporation,” 
subheading “Limitation on Administrative Expenses” (73 Stat. 178). 

You say that price support is made available by your Department 
in accordance with the provisions of the Agricultural Act of 1949, as 
amended, 7 U.S.C. 1421, et seg., under which price support is manda- 
tory on a number of agricultural commodities and discretionary on 
other commodities. You advise that by June 30, 1960, your Depart- 
ment will have formulated practically all of the price support programs 
for 1960 crops and will have issued the price support regulations con- 
taining all of the details of the programs for most of such crops. You 
state, however, that price support regulations covering some commodi- 
ties may not be issued until after June 30, 1960. Also, your letter 
discloses that it is possible that price support programs might be an- 
nounced on one or more additional commodities after June 30, al- 
though this is not contemplated at this time. Further, you say that 
practically all 1960 crop price support loans and purchases by your 
Department will be made after June 30, 1960. 

Your letter indicates that, at first, your Department was of the view 
that the limitation in question would expire June 30, 1960, unless 
continued by other legislation. You say, however, that upon further 
consideration of the nature of the provision, the legislative history 
and the decisions of the United States Supreme Court in United States 
v. Dickerson, 310 U.S. 554, and United States v. Lovett, 328 U.S. 303, 
it appears questionable whether the limitation will expire June 30, 
1960, as applied to the 1960 production of any agricultural commodi- 
ties. 

You request a decision as to whether, assuming that there is no new 
legislation, the $50,000 limitation will apply to priee support loans 
and purchases made after June 30, 1960, with respect to the 1960 pro- 
duction of any surplus agricultural commodity. 





666 DECISIONS OF THE COMPTROLLER GENERAL [39 


Title II of the Department of Agriculture and Farm Credit Ad- 
ministration Appropriation Act, 1960, Public Law 86-80, 73 Stat. 
177, which appropriates or makes funds available for the fiscal year 
1960, provides, in pertinent part, as follows: 


LIMITATION ON ADMINISTRATIVE EXPENSES 


Nothing in this Act shall be so construed as to prevent the Commodity Credit 
Corporation from carrying out any activity or any program authorized by law: 
Provided, That not to exceed $42,000,000 shall be available for administrative 
expenses of the Corporation : Provided further, That $1,000,000 of this authoriza- 
tion shall be available only to expand and strengthen the sales program of the 
Corporation pursuant to authority contained in the Corporation’s charter: 
Provided further, That not less than 7 per centum of this authorization shall 
be placed in reserve to be apportioned pursuant to section 3679 of the Revised 
Statutes, as amended, for use only in such amounts and at such time as may 
become necessary to carry out program operations: * * * Provided further, 
(1) That no part of this authorization shall be used to formulate or carry out 
a price support program for 1960 under which a total amount of price support 
in excess of $50,000 would be extended through loans, purchases, or purchase 
agreements made or made available by Commodity Credit Corporation to any 
person on the 1960 production of any agricultural commodity declared by the 
Secretary to be in surplus supply, unless (a) such person shall reduce his produc- 
tion of such commodity from that which such person produced the preceding 
year, in such percentage, not to exceed 20 percentum, as the Secretary may 
determine to be essential to bring production in line within a reasonable period 
of time with that necessary to provide an adequate supply to meet domestic and 
foreign demands, plus adequate reserves, or (b) such person shall agree to repay 
all amounts advanced in excess of $50,000 for any agricultural commodity within 
twelve months from the date of the advance of such funds or at such later date 
as the Secretary may determine, * * * [Italics supplied.] 

It is clear from the language of the limitation in question that the 
Commodity Credit Corporation may not use the funds made avail- 
able to it by the authorization in which the limitation is contained 
to formulate or carry out a price support program for 1960 under 
which a total amount of such support in excess of $50,000 may be 
made available through loans, purchases or purchase agreements, to 
any person on the 1960 production of any agricultural commodity 
declared to be in surplus supply, except as otherwise provided in the 
limitation. As inferred in your letter, it appears from the legislative 
history of the limitation that the Congress intended to limit price 
support loans and purchases on agricultural commodities in surplus 
supply to $50,000 to any person with respect to all the 1960 produc- 
tion of such commodities, i.e., to all crops harvested in calendar year 
1960, as distinguished from fiscal year 1960. See page 13, Senate 
Report No. 330 on the bill which became the Department of Agricul- 
ture and Farm Credit Administration Appropriation Act, 1960; pages 
8601 and 8602, Congressional Record, June 2, 1959; page 8710, Con- 
gressional Record, June 3, 1959; pages 11130, 11132, and 11134, Con- 
gressional Record, June 30, 1959; and pages 11203 and 11204, June 30, 
1959, in connection with the same bill. However, the language used 
by the Congress in the limitation accomplishes the apparent purpose 
or intent of the limitation, only so far as the authorization in which 


the limitation is contained is concerned, since the language used makes 
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the limitation applicable only to “this authorization,” that is, to funds 
made available for administrative expenses during the fiscal year 
1960 (which ends on June 30, 1960). The limitation prohibits the 
use of funds of the Commodity Credit Corporation for any adminis- 
trative expenses incurred during the fiscal year 1960 concerning the 
formulation or carrying out of a price support program for 1960 
under which a total amount of price support would be in excess of 
$50,000, with certain exceptions. Therefore, the limitation in ques- 
tion would not apply to new price support programs formulated or 
carried out with funds made available by a fiscal year 1961 authoriza- 
tion even though such programs, and the loans and purchases made 
thereunder, involve surplus agricultural commodities produced in 
calendar year 1960. 

The Supreme Court cases cited in your letter are distinguishable 
from the instant case. In United States v. Dickerson, 310 U.S. 554, 
the limitation considered therein provided that “no part of any appro- 
priation contained in this or any other act for the fiscal year ending 
June 30, 1939, shall be available for the payment” of any re-enlistment 
allowance for “re-enlistments made during the fiscal year ending June 
30, 1939,” notwithstanding certain other provisions of law. The 
Court held that in view of the legislative history, the effect of the pro- 
viso was not merely to restrict the funds available, but to suspend the 
right to re-enlistment allowances during the fiscal year specified there- 
in, t.¢., the fiscal year 1939, which ended June 30, 1939.. However, 
there was not involved in that case the extension of the limitation to a 
re-enlistment allowance payable in a subsequent fiscal year from a sub- 
sequent fiscal year appropriation, that is, a fiscal year other than the 
one specifically referred to in the limitation. There is nothing in the 
decision to indicate that the Supreme Court would have held that the 
proviso in question prohibited such payments in the fiscal year 1940 
from funds in a fiscal year 1940 appropriation act, even though there 
was some evidence in the legislative history of the fiscal year 1939 
appropriation act to indicate that there was a congressional intent that 
re-enlistment bonuses should not be paid in fiscal year 1940. 

The limitation considered in United States v. Lovett, 328 U.S. 303 
went further than the limitation in the instant case, since it provided 
that “No part of any appropriation, allocation, or fund (1) which is 
made available under or pursuant to this act, or (2) which is now, or 
which is hereafter made available under or pursuant to any other act, 
to any department, agency, or instrumentality of the United States, 
shall be used after November 15, 1943, to pay any part of the salary, 
or other compensation for the personal services” of certain named 
persons. In view of the scope of the limitation the Supreme Court 
held in that case that it was more than an appropriation limitation 
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and that its purpose was not merely to cut off the compensation of the 
employees involved through regular channels, but to permanently bar 
them from Government service. This the Court said made the limita- 
tion a bill of attainder within the constitutional prohibition against 
such a bill, The instant limitation would not fall within the same 
prohibition and it is clear that it was not intended to be a permanent 
limitation as was that considered in the last cited court case. 

In answer to your question, it is our view that the $50,000 price 
support limitation proviso in question is applicable only to price sup- 
port programs for which administrative expenses were incurred dur- 
ing the fiscal year 1960. 

Your letter indicates that the limitation in question is referred to 
in the Budget of the United States Government for the Fiscal Year 
Ending June 30, 1961. We suggest that your Department bring the 
matter specifically to the attention of the Congress and its appropria- 
tion committees during the hearings in connection with your Depart- 
ment’s appropriations for fiscal year 1961 so that, if the Congress. in- 
tends the limitation to be continued in effect with respect to authoriza- 
tions for subsequent fiscal years, it will have the opportunity to take 
appropriate action. 


[ B-142040 J 


Contracts—Escalation Clauses—Wage Increases—Subsist- 
ence, Etc., Items 


A labor agreement which establishes higher wage rates for a Government con- 
tractor than those under statewide labor agreements due to the inclusion of 
subsistence payments, which were required by the escalation clause in the Gov- 
ernment contract to be excluded from consideration in the determination of the 
liability of the Government for wage increases, represents an attempt by the 
contractor to obligate the Government for an amount not properly chargeable 
as a wage increase; therefore, as a matter of law, the Government is not liable 
for escalation on the full amount of the wage increases, if in fact they include 
elements of subsistence, and a determination as to the amount to be excluded 
from the wage rate is a matter for the contracting officer under disputes clause 
of the contract. 


To the Secretary of the Interior, April 1, 1960: 


Reference is made to a letter dated February 16, 1960, with en- 
closures, from the Administrative Assistant Secretary (supplemented 
by letter of March 3, 1960, and enclosures), requesting our decision 
respecting the legality of certain claims asserted by the Merritt-Chap- 
man & Scott Corporation under contract No. 14-06-D-2403, dated 
April 29, 1957, as amended, for the construction of the Glen Canyon 
Dam under Specifications No. DC-4825, Colorado River Storage 
Project. 

With the letter of February 16, 1960, there was enclosed a copy of 
& memorandum dated February 2, 1960, from the Acting Assistant 
Commissioner and Chief Engineer, Bureau of Reclamation, wherein 
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the factual background of the contractor’s claims was set forth at 
length and wherein it was recommended that the matter be submitted 
to our Office for a decision. 

The record indicates that the contractor submitted two claims for 
wage escalation under the contract, the first claim being for escalation 
of wages paid to electrical workers and the second claim being for 
escalation of wages paid to workers of the so-called basic construction 
crafts, that is to say, carpenters, teamsters, operating engineers, cement 
masons, and laborers. The Acting Assistant Commissioner estimated 
that if the contractor is entitled to escalation on the basis claimed on 
all classifications of labor the total payments thereunder will eventual- 
ly amount to upward of $3,000,000. 

The question presented for consideration with respect to each of 
the above claims appears to be whether a component of hourly wage 
provided for in the applicable union contracts is not actually a sub- 
sistence payment which is expressly excluded from escalation, rather 
than an increase in hourly wage that is subject to escalation under the 
provisions of Paragraph 19 of the specifications. The cited Para- 
graph 19 provides, in part, as follows: 

19. Adjustment for changes in cost. All monthly estimates for payments, as 
provided in Clause No. 7 of the General Provisions, made for work performed 
during the first full weekly pay period after May 31, 1959, and thereafter, will 
be subjected to adjustment to compensate for changes either upward or down- 
ward in the amount of wages paid to laborers and mechanics. 

The amounts due under the contract will be adjusted by the amount of 
eighty-five percent (85%) of the difference between the total amount of wages 
actually paid to laborers and mechanics employed under the contract or any 
construction subcontract, and the total amount of wages that would have been 
paid if computed at hourly base rates determined as follows: * * *. 

In computing the adjustment in compensation to be made under this para- 
graph, illegal working time of laborers and mechanics; payments in the form 
of bonuses, incentive payments, or gratuities, subsistence payments, and travel 
allowances; and all costs of compensation insurance and other direct or indirect 


charges, contributions, or taxes, either State or Federal, applying to pay rolls 
will not be considered. 


At the time bids for the Glen Canyon Dam were received, daily 
subsistence at the rate of $7 per day was required to be paid to elec- 
tricians who might work at the construction site unless the contractor 
furnished free board and lodging. The labor agreement prescribing 
these conditions expired on May 31, 1957. The 1958-59 Electricians 
Agreement was substantially different from the previous agreement 
in that it discontinued previous provisions for payment of subsistence 
in the form of board and lodging or per diem allowances, and instead 
of uniform statewide wage rates for electricians, it provided for a 
system of variable wage-rate zones with wages at stipulated hourly 
rates, ranging from $3.80 per hour in designated cities to $4.90 per 
hour in areas most remote from such cities. The contract project was 
in the most remote area. 

In preparation for the computation of escalation payments under 
the provisions of the above-quoted paragraph, the Government on 
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May 15, 1959, advised the contractor of its view that the rates being 
paid electricians contained a component of $1.10 per hour (the dif- 
ference between the $4.90 and $3.80 rates) in lieu of daily subsistence 
payments, and that this component would be deducted from the gross 
wages before computing the adjustments for changes in cost. The 
contractor replied by letter of May 25, 1959, protesting the ruling in 
the letter of May 15 and denying that the rate of $4.90 per hour con- 
tained any subsistence component. By letter of June 29, 1959, to the 
contractor, the Government reaffirmed the position taken in the letter 
of May 15, 1959. The contractor promptly noted an appeal from this 
ruling, but was advised that the appeal was premature and that proper 
findings would be furnished at a later time. 

In view of the simultaneous discontinuance of daily subsistence 
payment, and the addition of a component of $1.10 per hour to the 
wage scale in the remote zone over the wage scale established in the 
city zones, the Acting Assistant Commissioner expresses the opinion 
that the Government is not legally liable for payment of escalation on 
the $1.10 per hour component within the meaning of Paragraph 19 of 
the specifications. On page five of the memorandum there is set forth 
a computation showing that if the contractor is entitled to escalation 
upon the full difference between the $4.90 per hour wage rate and 
the minimum basic rate fixed by the contract, as it contends, then 
it will be paying out of its own pocket substantially less for elec- 
tricians’ work than it was paying at the start of the work under the 
contract. The contractor contends that largely by reason of substan- 
tial expenditures by it for housing and other community facilities 
and services the project site has become one of the twelve largest com- 
munities in Arizona and that there is no justification for payment of 
subsistence or other expenses to workers on the project. 

The second problem concerns the determination of the proper 
amounts to be considered for escalation in connection with the pay- 
ments made to workers of the five basic construction crafts herein- 
before referred to, and presents the same question as to whether 
certain amounts paid these workers in the form of increases in hourly 
wage rates are not actually subsistence payments, and therefore 
excluded from escalation. 

The contractor advised the contracting officer that when it entered 
on the work it expected to operate under the terms of its national 
agreements with the unions representing four of the five basic crafts. 
It is reported that it is quite common for contractors whose operations 
extend across the jurisdiction of.various local unions to enter into 
more or less standard form agreements with the International and 
National unions, and that the contractor in this case had had such 
agreements for many years. In general, these national agreements 
provide that where the contractor moves into an area where there are 
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in existenc8 agreements between the local union and a recognized 
contractor’s bargaining agency, the contractor will comply with the 
wage rates and working rules contained in such agreements. 

At the time the subject contract was entered into, there was in effect 
in Arizona a master labor agreement between the building and con- 
struction trades unions and Arizona members of the Associated Gen- 
eral Contractors, under which Merritt-Chapman & Scott operated 
until its expiration in May 1959. Pursuant to an appeal by the con- 
tractor under the terms of this agreement, an arbitrator ruled on 
January 15, 1959, that the Gien Canyon Dam Project would no longer 
be considered a “remote area,” requiring subsistence to be furnished 
to workers. Upon being advised by the contractor that free board and 
room facilities would cease on January 25, 1959, members of the five 
basic crafts walked off the job on January 22, 1959, and this resulted 
in the job being shut down for a short period except for the operation 
of the power-_plant. 

In October 1958, negotiations with respect to the five basic construc- 
tion crafts in the State of Arizona for a new contract or an extension 
of the existing contract began between the Arizona Building and Con- 
struction Trade Union and the Arizona Chapter of the Associated 
General Contractors. A provision of the national agreements stipu- 
lates that with regard to new labor contracts, the contractor should 
have ah opportunity to participate in negotiations. Officials of Mer- 
ritt-Chapman & Scott were invited to participate in the negotiations 
but declined to do so on the ground that since the existing Master 
Labor Agreement did not expire until May 1959, it was too early to 
begin negotiations. Merritt-Chapman & Scott did not elect to join in 
the negotiations at any later stage, and statewide labor agreements 
were ultimately entered into without formal participation by that 
concern. 

As the result of negotiations which had been commenced in October 
1958, a new three-year Arizona Master Labor Agreement effective 
June 1, 1959, covering four of the basic construction crafts (operating 
engineers excluded) was reached prior to May 31, 1959. An agree- 
ment with the operating engineers, made retroactive to June 1, 1959, 
was signed on July 28, 1959. These agreements covered the entire 
State of Arizona and did not exclude the Glen Canyon Dam area as 
the contractor had previously advised it intended to request the 
negotiating parties to do. The new agreement did not provide for 
varying wage rates for different zones as originally contended for by 
the unions, but did provide for varying rates for subsistence in various 
zones. These provisions established 12 named cities in Arizona as 
basing points and provided for payment of expense allowances of $2, 
$4, and $6 per day for work performed in so-called Zones 2, 3, and 4, 
respectively, which are varying distances from established basing 
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points. No expense allowance was required to be paid in Zone 1. 
Since the Glen Canyon Dam is in Zone 4, payment of the maximum 
$6 per day expense allowance in addition to the regular wage pay- 
ments would have been required if the agreement had been accepted 
by Merritt-Chapman & Scott. 

It is reported that although the labor agreement with the five basic 
crafts had expired on May 31, 1959, employees under these crafts 
reported for work on June 1 at the Glen Canyon Dam. The con- 
tractor’s Project Manager agreed with local labor representatives to 
pay the new basic wage rates established by labor and the Arizona 
General Contractors, and also agreed that the contractor would nego- 
tiate by June 17, or some other mutually acceptable date, a job agree- 
ment for the Glen Canyon Dam. The contractor issued a press release 
late in May of 1959 stating its willingness to accept all provisions of 
the new Arizona Master Labor Agreement, except the provision re- 
quiring a “premium ‘subsistence’ allowance.” Beginning on July 6, 
1959, the job site was picketed because it was claimed that Merritt- 
Chapman & Scott had been and was then in violation of its collective 
bargaining agreement. This action was based upon the unions’ posi- 
tion that the indicated agreements with the parent International and 
National Organizations of the local unions required the contractor to 
abide by the terms of the State agreements. 

Work on other construction jobs throughout the State of Arizona 
was shut down during the early part of June 1959 due to the fact that 
no new agreement had been negotiated between the Arizona Chapter 
of the Associated General Contractors and the Operating Engineers’ 
Union. Work under these other jobs throughout the State was re- 
sumed late in July following the reaching of an agreement between 
the contractor’s organization and the operating engineers. It is re- 
ported, however, that the work under the Merritt-Champan & Scott 
contract with the Bureau of Reclamation remained shut down until 


January 4, 1960. 


Representatives of the contractor called at the office of the con- 
tracting officer in Denver, Colorado, on July 14, 1959. During that 
visit al] aspects of the strike at the Glen Canyon Dam were discussed 
and the contractor’s representatives reiterated the position that the 
contractor was not in violation of any collective bargaining agreement, 
it being stated that the contracior was not a party to the Arizona 
Master Labor Agreement, and that it operated under national agree- 
ments with the crafts involved. These representatives also indicated 
the contractor’s willingness to accept all provisions of the new State 
agreement except the provision for expense allowance pay. In that 
connection, it was pointed out that the contractor had expended some 
$2,500,000 in providing facilities to remove the “remote status” and 
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had been successful in January of 1959 in getting the Remote Projects 
status removed. 

The contracting officer was asked if the Bureau of Reclamation 
would make adjustment: for wages paid in excess of those applicable 
under the Arizona Master Labor Agreement provided the contractor 
ultimately negotiated a job agreement with labor for an increase in 
hourly wages without a subsistence pay requirement. The contracting 
officer replied to the effect that he would render a decision in the 
matter upon presentation of a firm agreement reached with labor, but 
advised the representatives that the contract did not, in his opinion, 
authorize or permit adjustments for any form of subsistence payments. 

Between September and December of 1959, several conferences were 
held and considerable correspondence was exchanged between the 
Government and the contractor exploring possible means of resolving 
the impasse created by the protracted work stoppage. At a meeting 
held in Washington, D.C., on September 11, the contractor presented 
the Government with a letter dated September 10, 1959, to the effect 
that the unions had indicated a willingness to settle the strike and 
return to work on the basis of wage rates involving a $0.50 per hour 
increase over the wages provided in the recently signed statewide 
Master Labor Agreements, but with no provision for a separate sub- 
sistence or expense allowance such as was provided in the statewide 
agreements. The contractor requested to be advised whether, if he 
entered into such agreement, the Government would consider the in- 
creased wage rates resulting from the $0.50 per hour component sub- 
ject to escalation under Paragraph 19 of the specifications. 

Because of the Bureau’s concern over the prolonged stoppage of 
work on the project, and the serious administrative problems created 
thereby, the Government representatives indicated their willingness 
either to enter into negotiations for the assumption by the Govern- 
ment of some portion of the proposed 50 cent wage component, or in 
the alternative, to give prompt consideration to the contractor’s right 
to escalation under any agreement it might see fit to negotiate with 
the unions and present tothe Bureau. 

By letter of December 23, 1959, the contractor furnished to the 
Government copies of labor agreements dated December 22, 1959, 
which had been negotiated and executed with the five basic crafts. It 
is stated that these agreements are substantially the same as the 
Arizona Master Labor Agreements, except that the wage rates speci- 
fied therein are uniformly $0.50 per hour higher than the wage rates 
provided for in the Arizona Master Labor Agreements, and the provi- 
sion of the State Agreements for a per diem expense allowance on a 
graduated rate basis by zones is omitted. The contractor requested 
that the Government compute the payments for adjustment for 
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changes in cost on the basis of the new rates (including the $0.50 per 
hour component). 

The Acting Assistant Commissioner points out that inherent in the 
contractor’s claim for escalation is the contention that any expressed 
adjustment in labor costs, so long as it takes the form of hourly wage 
rate increases, is subject to escalation pursuant to Paragraph 19 of the 
specifications. However, reference is made to the fact that the third 
paragraph of Paragraph 19 expressly provides that in computing the 
adjustment in compensation to be made under that paragraph, subsist- 
ence will not be considered. In commenting on the situation thus pre- 
sented, the Acting Assistant Commissioner stated that Paragraph 19 
must be construed in its entirety; that so construing the cited para- 
graph, it would not appear that en express prohibition against sub- 
sistence payments may be overcome simply by casting the payment in 
the form of a component of hourly wage rates, and that thus it would 
appear that any labor cost component, whatever the terminology em- 
ployed, that is actually subsistence or in lieu of subsistence, is still a 
subsistence payment which is excluded from escalation by the language 
of Paragraph 19. 

In Paragraph 39 of his memorandum, the Acting Assistant Com- 
missioner summarizes the facts in support of his view, that the com- 
ponent increases involved herein are not subject to escalation, as fol- 
lows: 


39. In the instant situation, we are confronted by a strike by the unions that 
was called because the contractor refused to pay subsistence as provided for 
by the State Labor Agreements. The unions were perfectly willing to work for 
the standard statewide prevailing hourly wage rates. However, they did de- 
mand an expenses allowance or subsistance when working outside the zones 
immediately surrounding the 12 cities designated in the union agreements. The 
wage rates now agreed to by the contractor are $0.50 per hour higher than the 
standard statewide hourly wage scale, and there is no mention of subsistence as 
a separate item of labor cost, as is provided for by the statewide agreements. 
This is the only substantial difference between the agreements signed by Merritt- 
Chapman & Scott and the statewide agreements binding upon all other union con- 
tractors in the State of Arizona. 


In Paragraph 40 of the memorandum reference is made to a sig- 
nificant provision in the Arizona Master Labor Agreements, referred 
to as the “favored nation” clause, to the effect that in no event shall 
contractors be required to pay higher rates of wages, or be subject 
to more unfavorable working rules than those established by the 
respective unions for any other employer engaged in similar work 
in Arizona. It is reported that as a condition to entering into the 
separate labor agreement with Merritt-Chapman & Scott, the unions 
stipulated that assurance would have to be obtained from the Arizona 
Chapter of Associated General Contractors that the “favored nation” 
clause of their Master Labor Agreement would not be invoked against 
the unions. Counsel for the Arizona Chapter of Associated General 
Contractors expressed the opinion that execution of the proposed 
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agreement would not require the contractors signatory to the construc- 
tion industry agreements to pay higher wages or be subject to more 
unfavorable working rules than were proposed to be established with 
the Merritt-Chapman & Scott Corporation. On the basis of these 
facts the Acting Assistant Commissioner expresses the view that in- 
asmuch as the separate agreement with Merritt-Chapman & Scott 
established higher wage rates than those contained in the State Master 
Labor Agreements, the separate agreement with the contractor could 
only have been regarded as being more favorable in that the provision 
for subsistence contained in the labor agreements was deleted. In 
arriving at the decision that the separate agreement with Merritt- 
Chapman & Scott was no more favorable, it would appear that counsel 
for the Associated General Contractors necessarily had to equate the 
$0.50 per hour wage increase with the deletion of the requirement for 
subsistence contained in the Master Labor Agreements. 

For the reasons set forth in his memorandum, the Acting Assistant 
Commissioner recommended that the matter be submitted to our Office 
for a decision and in connection therewith he made the following 
statement : 


42. ¥ am definitely of the opinion that the contractor cannot transfer a pay- 
ment from the category of those on which escalation is prohibited to a category 
on which escalation is required under the contract merely by increasing the 
hourly wage rate over the standard statewide wage scale, with the concurrent 
elimination of substistence payments required to be made by all other union con- 
tractors. In view of the facts and circumstances set forth I am of the opinion 
that the Government is not legally liable for escalation under Paragraph 19 of the 
contract for the $1.10 per hour increase for electricians or for the $0.50 per hour 
increase for the five basic crafts. * * * [Italics supplied.] 


The facts reported in this case clearly show that the procedure 
followed herein by the contractor was conceived and designed to 
relieve the contractor from the obligation to pay subsistence, required 
to be paid by all other union contractors in the State of Arizona, in 
order to create an obligation on the part of the Government to absorb 
85 percent of an equivalent amount under the guise of an increase in 
wage rates. This is confirmed by testimony presented in proceedings 
in the Arizona Employment Security Commission to determine 
whether workers on the project were entitled to unemployment com- 
pensation for the period of the work stoppage between the execution of 
the Master Labor Agreement and the negotiation of the separate 
agreement with Merritt-Chapman & Scott. The decisive issue was 
whether the stoppage was a lockout by the contractor or a strike by 
the workers, and the ruling that it was a strike supported the con- 
tractor’s contention that it was not bound by the new statewide agree- 
ment. The testimony indicates that Merritt-Chapman & Scott’s repre- 
sentatives made it clear to both the unions and the State contractors 
that its position with respect to the subsistence question was dictated 
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by its interpretation of the wage escalation provisions of its contract 
with the Government. 

On the basis of the provisions of Paragraph 19 of the specifications, 
we concur in the view of the Acting Assistant Commissioner and 
Chief Engineer that the Government is not liable as a matter of law 
for escalation on the full amounts of the increases in the nominal 
wage rates, if in fact the increased rates include elements of subsist- 
ence or travel pay or other items excluded from consideration by the 
third subparagraph of that article. 

We believe, however, that the amount of such excluded components 
included in the increased rate is a question primarily of fact, to be 
determined in the first instance by the contracting officer, and sub- 
ject to appeal and final resolution under the provisions of the Disputes 
clause of the contract. In view of the full consideration already given 
to the question, as indicated by the report of the Acting Assistant 
Commissioner, it would appear necessary only to state his determina- 
tions as findings of fact and furnish a copy thereof to the contractor. 

We would like to express our appreciation for the very compre- 
hensive memorandum prepared by the Acting Assistant Commissioner 
and Chief Engineer. 

As requested, the enclosures to the letters of February 16 and March 
8, 1960, are returned herewith, 


[ B-142174] 


Overseas Employees—Travel Expenses—Home Leave— 
Constructive Travel Costs—Family Rate Plan 


The rule that, when a family-plan airline rate is the lowest first-class rate 
available, such rate is for use in determining constructive travel costs for over- 
seas employees is for application when travel is performed by modes other than 
as authorized in the travel orders and when travel is performed to a place other 
than place of actual residence, provided that a more restrictive administrative 
regulation has not been adopted or that the orders do not limit the cost com- 
parison to the accommodations actually used. 


In computing the constructive home leave travel costs for an overseas employee 
who was unable to use the available family-plan airline rate for travel in the 
United States because he used a vessel instead of the authorized air transporta- 
tion for the trip from the overseas station to the United States and who was 
unable to use the family-plan rate on the return trip because he departed prior 
to the time required for direct return travel to the overseas station for the pur- 
pose of using annual leave at another place in the United States, the family-plan 
airline rate should be used, notwithstanding that the family-plan rate was not 
available on the days the employee actually traveled; therefore, the employee 
is liable for the excess travel costs. 


To Cleo F. Layton, Department of the Interior, April 4, 1960: 


On March 1, 1960, you requested our decision whether the enclosed 
voucher in favor of Mr. Robert C. Wilson, an employee of the Fish 
and Wildlife Service, may be certified for payment. The voucher is 
for $64.45 and represents his reclaim for travel expenses which were 
disallowed administratively. 
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The employee’s Travel Authorization dated May 25, 1959, author- 
izes travel from Honolulu, Hawaii, to Marblehead, Massachusetts, and 
return to Honolulu. It specifies the mode of travel as follows: 


Transportation costs and per diem allowance shall not exceed that for air 
transportation (air-tourist accommodations overseas—tirst class on the main- 
land) and annual leave shall be charged for travel time in excess of that 
required for such air travel except that first class overseas air transportation 
accommodations will be allowed when to the advantage of the Government and 
supporting explanation is stated in your travel voucher. 


The employee’s travel itinerary shows he departed Honolulu June 
29, 1959, via the S.S. Matsonia en route to San Francisco. He arrived 
in San Francisco on July 4 and departed on the same day via TWA 
for Boston, Massachusetts, arriving in Boston and Marblehead on 
July 5. He remained in the vicinity of Marblehead during the period 
July 6 to 12 and departed Marblehead on July 13 for San Francisco. 
He arrived in San Francisco via UAL on July 13 and remained in the 
vicinity of San Francisco and the west coast during the period July 
14 to August 5. He departed San Francisco on August 6 and arrived 
in Honolulu on the same date. 

The constructive travel via air common carrier shows that the em- 
ployee could have departed Honolulu on June 29, 1959, arriving in 
San Francisco on June 30. He could have departed San Francisco 
on June 30 and arrived in Boston and Marblehead on the same date. 
He is shown in an annual leave status for the period July 1 to August 
5. Return constructive travel via air common carrier shows he could 
have departed Boston on August 5 and arrived in Honolulu on Au- 
gust 6. 

The amount reclaimed was disallowed by the administrative office 
for the reason that first-class family-plan airline fare for constructive 
travel purposes (as per travel authorization) was available for travel 
from San Francisco to Boston on June 30 (Tuesday) and from Boston 
to San Francisco on August 5 (Wednesday). Your doubt in the 
matter is whether family-plan airline fares should be used for con- 
structive travel purposes since such fares were not available on the 
days the employee actually performed his travel. 

In our decision of August 15, 1957, 37 Comp. Gen. 113, we held, in 
part, that, unless a more restrictive administrative regulation has 
been adopted or unless the individual travel orders limit the cost 
comparison to the class of accommodations actually used, when an em- 
ployee travels on home leave in the United States, reimbursement is 
allowable for travel costs incurred not to exceed the constructive cost 
to actual place of residence based upon the lowest first-class rate—in- 
cluding a family-plan rate applicable to direct travel to place of 
residence when, in fact, it is the lowest first-class rate available. That 
rule applies when travel is performed by modes of travel other than 
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those authorized in travel authorizations and also when travel is to a 
place other than place of actual residence. 

The employee concerned in this case traveled from Honolulu to 
San Francisco by ship whereas his travel authorization specified air as 
the mode of travel. If he had traveled by the mode authorized, the 
family-plan rate would have been available for his travel from San 
Francisco to Boston as shown by the constructive travel schedule. 
Under these circumstances his reimbursement for air travel expenses 
may not exceed the lowest first-class air rate direct from Honolulu 
to Boston—including the available family-plan rate from San Fran- 
cisco to Boston. On his return travel he departed for San Francisco 
prior to the time required for direct travel to Honolulu. The purpose 
for this early departure appears to nave been his desire to use a part 
of his leave in San Francisco and on the west coast. The constructive 
travel schedule shows that if the employee had departed Boston at 
the expiration of annual leave the family-plan rate would have been 
available for his travel from Boston to San Francisco. Therefore, 
any excess travel expense incurred because of the use of annual leave 
en route to Honolulu must be paid by the employee. The fact that 
the family-plan rate was not available on the days the employee 
actually traveled has no bearing under the circumstances of the travel 
as stated above. 

The voucher which is returned herewith may not be certified for 
payment upon the basis of the present record. 


[ B-140329 J 


Transportation—Motor Carrier Shipments—Section 22 
Quotations—Bill of Lading Issuance—Shipments Moving 
in More Than One Vehicle 


A restrictive note in a motor carrier quotation under section 22 of the Interstate 
Commerce Act, 49 U.S.C. 22; id. 317(b), which makes a truckload rating on a 
particular item applicable to the actual weight loaded in the vehicle used, sub- 
ject to a minimum weight of 25,000 pounds, but which requires the issuance of 
separate bills of lading for the contents of each vehicle is to be interpreted—in 
view of the statutory duty on the carrier to issue bills of lading—as a part of the 
offer, imposing on the carrier (in whose exclusive knowledge is the capacity and 
availability of the vehicles) when tendered a shipment which exceeds the capacity 
of the vehicles, to inform the shipper and to see to the issuance of the necessary 
additional bills of lading. 


Although many large shippers, including the United States Government, issue 
their own shipping documents, mainly for the carrier’s convenience, the carriers 
have a statutory duty under 49 U.S.C. 20(11), id. 319, to issue bills of lading 
and they may not be relieved from this duty. 

The failure of a motor carrier, under a section 22 quotation which provides for 
the issuance of separate bills of lading for each vehicle, to require the issuance 
of an additional bill of lading at the time a Government shipment was accepted 
under one bill of lading when the shipment was actually moved to the destination 
in two vehicles does not make the Government liable for additional transportation 
charges. 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 679 


To Turner’s Express, Inc., April 5, 1960: 


Consideration has been given to your request for a review of our 
settlement made in claim TK-562301, dated July 13, 1959. This set- 
tlement disallowed your claim for $271.31 additional to the charges 
paid to the delivering carrier, the New York & New Brunswick Auto 
Express Company, for the transportation of a shipment of ordnance 
material on bill of lading W Y-2582224, dated September 22, 1953. 

For the service furnished, the delivering carrier assessed and was 
paid charges based upon an exceptions rating provided in item 40, 
Middle Atlantic Conference Government Rate Sheet No. 450. Ap- 
parently, in the course of interline settlement, you questioned the 
correctness of those charges, arguing that the basis of ratings named 
in item 40 applied only where there was compliance with the condition 
contained therein that “Separate bills of lading and shipping orders 
must be issued for the contents of each vehicle and in no case may a 
single shipment exceed the carrying capacity of the vehicle used.” 
The payee-carrier thereupon asked our Transportation Division for 
its views concerning the applicability of item 40. After the circum- 
stances surrounding the tender of this shipment at origin had been 
investigated, the New York & New Brunswick Auto Express Company 
was informed that the question with respect to the necessity for issuing 
separate bills of lading for each vehicle did not arise, since the shipper 
stated the goods were tendered to and accepted by Turner’s Express, 
Inc., as a single shipment moving on one Government bill of lading 
on one truck and that two seals were used on the truck. The same 
information was furnished you by letter of November 5, 1956, file 
T-FSD-DL-V ou-174759-11/53-JLW-N Y&N BAE-500/56. On Sep- 
tember 9, 1958, you presented your claim for $271.31, supported by a 
waiver from the payee-carrier and by copies of your origin bill 
N 112368 (partially illegible), and of New York & New Brunswick 
Auto Express Company Pro Nos. 354677—A and B, evidencing that 
the goods in fact moved in two trailers. This claim was disallowed 
on the basis of the administrative advice that the shipment was loaded 
in one vehicle, and your present request for review followed. 

Government Rate Sheet No. 450 is a continuing offer to the United 
States, made under section 22 of the Interstate Commerce Act, 49 
U.S.C, 22, id. 317(b), to transport certain of its goods at the exceptions 
ratings provided therein. Item 40 contains a truckload rating of 
class 2 for shipments of “Firearms or Parts, NOI” and “Machine 
Guns or Parts, NOI,” which applies when a statement as to the actual 
or estimated value is not furnished the carrier, subject to a truckload 
minimum weight of 25,000 pounds, This item is subject to a restric- 
tive note which makes the rating applicable to the actual weight loaded 
in the vehicle used subject to the minimum weight named. The note 
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also provides that separate bills of lading and shipping orders must 
be issued for the contents of each vehicle and provides that a single 
shipment may not exceed the carrying capacity of the vehicle used. 
Clearly, the offer so made connotes a holding-out by carriers parties 
thereto that they would accept and transport single shipments of the 
described goods and that they had available and would furnish vehi- 
cles capable of transporting at least the minimum truckload weight of 
25,000 pounds. There is imposed upon carriers a statutory duty to 
issue bills of lading, 49 U.S.C. 20(11), 319; Valeo Manufacturing 
Company v. C. Rickard & Sons, Inc., 92 A. 2d 501; Schroeder v. Rail- 
way Express Agency, Inc., 75 8.E. 2d 393; Exposition Cotton Mills v. 
Southern Ry. Co., 234 1.C.C. 441, from which they are not relieved by 
the circumstance that many large shippers, including the United 
States, issue their own shipping documents, mainly for the carriers’ 
convenience. In the light of this statutory duty, the restrictive note 
would logically seem to import, as part of the offer, that carriers (in 
whose exclusive knowledge is the capacity and availability of their 
vehicles) when tendered a shipment which exceeds the capacity of 
those vehicles, will so inform the shipper and cause to be issued the 
necessary additional bill or bills of lading. 

From the administrative report previously related to you, it seems 
clear that the intention of the shipper, the transportation officer at 
Fort Eustis, was to make one shipment to Raritan Arsenal, and that 
in furtherance of this intention one bill of lading was prepared and 
presented to your company as initial carrier. The bill of lading 
record is clear that Turner’s Express, Inc., as the initial carrier, ac- 
cepted the shipment as tendered. While the freight bill copies fur- 
nished us suggest that the goods actually moved through to destina- 
tion in two trailers, both loaded below the truckload minimum weight, 
one with 20,540 pounds and the other with 17,764 pounds, there is 
nothing in the present record that explains the failure to comply with 
the shipper’s intention in tendering the goods, and the carrier’s ap- 
parent understanding of this intention in accepting them without 
exception, that there be made one shipment on one bill of lading in 
one truck. There is no showing that the shipment exceeded the carry- 
ing capacity of the vehicles commonly used by your company in over- 
the-road transportation service and held out, by your participation 
in item 40 in Government Rate Sheet No. 450, as being capable of con- 
taining at least 25,000 pounds of firearms, machine guns, and parts 
thereof. It is noted that the item does not indicate the maximum load 
the carrier would regard as a capacity load for a single vehicle, and 
limiting the rule to a basis of weight loaded on the vehicle used creates 
uncertainty as to what the charges on any given shipment might be, 
since the basis of charges would be dependent upon whether or not the 
carrier furnished a particular vehicle to accommodate the shipment 
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offered. Even if the entire shipment was in fact incapable of being 
loaded in a single vehicle of the size customarily offered by your com- 
pany for over-the-road transportation, your representative upon re- 
ceipt of the shipment did not issue or cause to be issued by the shipper 
the necessary second bill of lading contemplated by item 40. 

In the circumstances, the transportation officer, in tendering one 
shipment on one bill of lading for transportation on one truck, did 
all that was then required of the shipper to accept the offer made in 
item 40. The United States may not be penalized by the assessment 
of additional charges because of the failure of the initial carrier to 
furnish a vehicle of sufficient size to contain the shipment; or, assum- 
ing a valid excuse therefor, because of the carrier’s failure to require 
compliance with the restrictive note in Item 40, Government Rate 
Sheet No. 450, by exercising its statutory obligation with respect to 
the issuance of bills of lading. The disallowance of your claim was, 
therefore, proper and it is sustained. 


[ B-142198 J 


Civilian Personnel — Retirement — Reemployed Annui- 
tants—Annuity Deductions—Contract Employees—Status 
as Contractor or Employee 


Under an employment contract which describes the services as personal and 
professional, provides for periodic payments based on satisfactory performance 
of services for the period for which payment is claimed, for termination upon 
written notice, and does not make the contractor responsible for the end product, 
there is established an employer-employee relationship rather than the status of 
independent contractor. 


An employment contract which provides for payment by the month at semi- 
monthly intervals, rather than for payment of a sum certain for an end product, 
and provides for termination by either party without regard to the amount of 
work completed by the termination date is not to be regarded as a lump-sum 
contract with payments in installments at the convenience of the Government. 


A civil service retired annuitant who is reemployed under a contract which 
establishes an employer-employee relationship rather than an independent con- 
tractor status is to be considered as “employed” in an “appointive” position 
within the meaning of section 13(b) of the Civil Service Retirement Act, 5 U.S.C. 
2263, for annuity deductions, in view of the long-standing interpretation of the 
word “appointed” as bringing persons employed under contract under the statu- 
tory prohibitions, or restrictions, applicable to reemployed annuitants, and in 
the absence of any evidence of congressional intent that word “appointive” in 
section 13(b) was used in a more restrictive sense than similar words in former 
statutes. 


In view of the specific provisions in sections 5 and 7 of the act of September 2, 
1957, Public Law 85-262, 71 Stat. 588 and 589, which deal with exemptions from 
laws affecting the employment of persons by the Lincoln Sesquicentennial Com- 
mission, the term “services” in section 4 of the act, which confers broad dis- 
cretionary powers on the Commission in the procurement of “supplies, services 
and property” without regard to the laws and procedures applicable to Federal 
agencies, does not have reference to personal services; therefore, in the absence 
of the invocation of the authority in section 4 to exempt a civil service retired 
annuitant who was employed under contract by the Commission from the 
annuity deduction provisions in section 13(b) of the Civil Service Retirement 
Act, 5 U.S.C. 22638, together with the fact that such deductions were made, the 
employee’s compensation must be regarded as subject to annuity deduction. 
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To Manley W. Allen, Lincoln Sesquicentennial Commission, April 
5, 1960: 


On March 2, 1960, you submitted for our decision the question 
whether you may refund to Magareth Jorgensen, as claimed by her, 
the civil service retirement annunity deducted from payments made 
to her for services rendered under a contract with the Lincoln 
Sesquicentennial Commission. 

Section 13(b) of the Civil Service Retirement Act, as amended, 70 
Stat. 757, 5 U.S.C. 2263, provides in pertinent part as follows: 

(b) If an annuitant under this Act * * * hereafter becomes employed, or on 
the date of enactment of the Civil Service Retirement Act Amendments of 1956 
is serving, in an appointive or elective position, his service on and after the date 
he was or is so employed shall be covered by this Act. No deductions for the 
fund shall be withheld from his salary, but there shall be deducted from his 
salary, except for lump-sum leave payment purposes under the Act of Decem- 


ber 21, 1944, a sum equal to the annuity allocable to the period of actual 
employment, * * * 


The claimant was engaged under a contract entered into on Novem- 
ber 3, 1958, between the Executive Director of the Lincoln Com- 
mission and the claimant. Articles I and II provided as follows: 

ARTICLE I. Scope of Services. For the consideration of Five Hundred 
Dollars ($500.00) per month, the payment to be made by the Commission as 
hereinafter set forth, the Contractor shall, under the supervision of Dr. C. Percy 
Powell, Research Director of the Commission, perform the following personal 
and professional services: 

Assist in the preparation of the text of a publication with the title “Lincoln: 
Day-by-Day 1861-1865” by close reading and competent examination of news- 
papers, published monographs, manuscript correspondence, periodical literature, 
and the like. The text will record the full daily activities of President Lincoln 
while he was in the White House. 

ARTICLE II. Payment for Personal Services. Based on satisfactory per- 

formance of the services described in Article I hereof, as determined and approved 
in accordance with Article III hereof, the Contractor shall be entitled to be 
paid Five Hundred Dollars ($500.00) monthly. Payments shall be made twice 
a month, except that payment for work performed during the months of October 
1958, and April 1959, shall be made on a pro-rata basis in one payment for each 
month. 
Article III of the contract provided for payment on vouchers sup- 
ported by semimonthly invoices or statements “describing the personal 
or professional services rendered * * * during the billing period 
* * *” Articles IV and V are not pertinent to the matter here in 
question. Article VII provided that the contract was to be operative 
for a 6-month period beginning October 9, 1958, and terminating 
April 8, 1959. Article VIII provided that the contract could be ter- 
minated by either party prior to April 8, 1959, upon written notice 
of at least 30 days. 

The contract on its face establishes an employer-employee relation- 
ship and does not constitute the claimant an independent contractor. 
Such conclusion follows from the provision describing the services 
as personal and professional; the provision for supervision; the pro- 
vision for periodic payment based upon satisfactory performance of 


services for the period for which payment is claimed; and the pro- 
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vision for termination upon written notice. Also of significance is the 
fact that the contract did not make the claimant entirely responsible 
for an end product or result—the claimant having been required 
merely to assist in the preparation of the text of the subject publica- 
tion. 27 Am. Jur., Independent Contractors, §2; 56 C.J.S., Master 
and Servant, § 3(1), et seq. 

We cannot agree with your suggestion that the contract may be 
viewed as a lump-sum one with payments in installments as a con- 
venience to the Commission and the claimant as the work progressed. 
The contract clearly provided for payment by the month (with the 
exception of fractional periods in October 1958 and April 1959) at 
semimonthly intervals, and, as previously noted, did not provide a 
sum certain for an end product or result. Furthermore, the contract 
was subject to termination by either party upon written notice, with- 
out regard to the quantum of work completed by the termination date. 
In our opinion, those considerations negative a lump-sum charac- 
teristic. 

You say that while the contract provided for supervision, it is under- 
stood that the claimant acted mostly independently and without close 
supervision, using the facilities of the Library of Congress. However, 
our view is that, even though the claimant may not have been con- 
tinuously under direct observation or supervision, the provision in 
Article III for periodic submission of evidence of progress, together 
with the right of termination conferred by Article VIII, afforded 
the means of supervision sufficient to satisfy the element of control 
usually considered in determining whether a contractor is an inde- 
pendent contractor or an employee. 56 C.J.S., Master and Servant, 
$3 (3), (4), (5). 

There remain for consideration the questions whether a person 
who serves under a contract of employment, such as the one here in- 
volved, is to be considered as “employed” in an “appointive” position 
within the meaning of section 13(b) of the retirement act, supra, and, 
if so, whether any provision of Public Law 85-262, 71 Stat. 587, 
creating the Lincoln Sesquicentennial Commission, exempted, or 
served as a basis for the discretionary exemption of, a re-employed 
annuitant from the requirement for deduction of annunity from 
compensation. 

As to the first question just stated, our decisions consistently have 
held that persons employed under a contract of employment are within 
statutory prohibitions against, or restrictions on, the re-employment of 
annuitants (section 204 of the act of June 30, 1932, 47 Stat. 404, 5 
U.S.C. 715a (1952 ed.) ; section 2(b) of the act of May 29, 1930, as 
amended by section 2 of the act of January 24, 1942, 56 Stat. 13, 5 
U.S.C. 715; section 2(b) of the act of February 28, 1948, 62 Stat. 49). 
12 Comp. Gen. 800; 14 id. 253; 18 id. 573 (amplified, 18 zd. 624) ; 22 
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id. 300; B-125559, December 27, 1955, May 16, July 30 and August 28, 


1957. In view of our long-standing interpretation of the term “ap- 
pointed” and its variants as used in the statutes just cited, we would 
not be warranted in holding that Congress used the word “appoin- 


tive” in section 13(b) in a more restrictive sense than similar words 
heretofore were used. 


Concerning the question of exemption from section 13(b), section 
4(b) of Public Law 85-262, to which you refer, confers broad discre- 
tionary powers upon the Commission in the procurement of “supplies, 
services and property” without regard to the laws and procedures 


applicable to Federal agencies, to such extent as found to be necessary. 


However, we do not believe that the “services” mentioned in section 
4(b) have reference to personal services such as here involved. We 
reach that conclusion because sections 5(a) and 7 deal with exemp- 


tions from laws affecting the employment of persons, which exemp- 
tions would have been unnecessary if section 4(b) had been intended 
to refer to personal services. It is pertinent to note that section 7, 
in exempting retired military and certain other officers from the dual 
compensation and employment laws, expressly excepts from the ex- 
emptions the restrictions of section 212 of the act of June 30, 1932, as 
amended, 5 U.S.C. 59a, on concurrent retired pay and civilian com- 
pensation, from which we may infer that retired civilian annuitants 
likewise were not to be exempted from the conditions prescribed by 
section 13(b) of the retirement statute, swpra, for re-employment. In 
any event, the provisions of said section 4(b) are not self-executing, 
and there is nothing in the record before us to show that the Commis- 
sion purported to invoke such discretionary authority for the purpose 
of exempting claimant from the requirement of section 13(b) for the 
deduction of the annuity from compensation. Cf. 22 Comp. Gen. 400; 
id. 1083; 24 id. 216, 220. On the contrary, since the deductions were 
in fact made, it is evident that there was no intention to waive the 
requirements of said section 13(b). 


Upon the basis of the foregoing comment8 we must hold that you are 
not authorized to certify a voucher covering refund of the annuity 


deducted from claimant’s compensation under the contract of employ- 
ment. 


The enclosures which accompanied your letter of March 2 are here- 
with returned. 


[ B-141562 J 


Bidders—Qualifications—Prior Production Experience— 
Bid Evaluation—Delivery Provisions 


Under an invitation for fork-lift trucks which did not limit eligible bidders to 
established manufacturers of fork-lift trucks, a bidder who is an established 
manufacturer in the tractor field and has produced major components for fork- 
lift trucks was entitled to represent itself as a manufacturer for purposes of 
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bid submission even though it had not, at the time of such representation, actually 
entered into production. 


A requirement in invitation specifications that all major and minor assemblies 
be of standard design or model relates to designs and models which are current 
at time of delivery and is not to be interpreted as for application at time of bid 
submission to preclude the consideration of a bid submitted by a bidder who 


represents himself as a manufacturer, even though he has not actually produced 
the item at the time of bid submission. 


Under an invitation which did not put bidders on notice that submission of in- 
adequate descriptive data would be cause for rejection but did include in the 
succeeding alternate bid provision notice that material deviations would result 
in bid rejection, the submission of less than complete descriptive data by a bidder 
who had not actually manufactured the item, but who submitted a blanket offer 


to comply with all of the requirements of the specifications, does not justify re- 
jection of the bid solely on the basis of insufficient descriptive data. 


A request after bid opening by a contracting officer for additional descriptive 
data from a bidder who offers to meet the specifications, without reservation, 
would not preclude acceptance of the bid, even though the bidder refused to 
furnish the additional data; therefore, the bidder having no option to accept or 
refuse an award, the request for additional data is not considered to be unfair 
to other bidders. 


Although more detailed descriptive data might be required from bidders who 
have not had prior production experience than from established manufacturers, 
the nature and extent of the proof of a bidder’s ability to perform pursuant 
to the contract requirements are matters primarily for the determination of the 
contracting agency and, when the interests of the Government are adequately 
protected, the determination of the contracting agency will not be questioned. 


A determination that a bidder has the ability to perform in accordance with 
the specifications, even though he has not had prior production experience and 
has submitted inadequate descriptive data, under an invitation which provides 
that no liability on the part of the Government shall arise prior to delivery of 
an acceptable preproduction sample is a proper administrative determination 
where the interests of the Government are adequately protected. 


An award to a bidder who is determined to have submitted the low bid on the 
basis of lower transportation costs computed on the estimated “approximate” 
shipping weights stated in the bid, which weights are lower than those stated 
by the other bidders who had acttal prior production experience, does not need 
to be questioned in view of evidence which indicates that the contractor can 
produce the item weighing close to the estimate and less than the weight which 
would result in his displacement as the low bidder and in the absence of a pro- 
vision in the invitation requiring guaranteed shipping weights. 


To the Secretary of the Navy, April 7, 1960: 


Reference is made to a letter dated February 4, 1960, from the 
Assistant Secretary (Material), concerning the protest of the Tow- 
motor Corporation against the award of contracts for the purchase 
of fork-lift trucks under IFB 600-63-60 and IF B 600-67-60 to Minne- 
apolis-Moline Company. 

Invitation No. 600-63-60, as amended, asked for bids on an f.o.b. 
origin basis on supplying 238 fork-lift trucks of 6,000-pound capacity, 
and invitation No. 600-67-60 asked for bids on 348 fork-lift trucks 
of 4,000-pound capacity. Both invitations called for the submission 
of preproduction samples; gave an option to the Government to waive 
preparation, submission, and testing of such samples and receive an 
equitable reduction in the contract price; and advised bidders that 
preparation, submission, and testing of preproduction samples would 
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generally be waived where the identical material bid upon had pre- 
viously been evaluated and approved. 

Bids were opened on September 30, 1959, under IFB No. 600-63-60 
and the bid of Towmotor in the amount of $1,090,630 was low, while 
the bid of Minneapolis-Moline Company in the amount of $1,091,760 
was second low. However, the invitation required bidders to submit 
certain shipping data, including the shipping weight of each unit, and 
listed the number of units to be shipped to various destinations. 
Bidders were advised, however, that such destinations were included 
for the purpose of evaluating bids, and for no other purpose. The 
bid of Towmotor listed a unit shipping weight of 11,000 pounds, while 
the bid of Minneapolis-Moline Company showed a unit shipping 
weight of “approximately 9,000 pounds.” Upon application of those 
shipping weights to the bids in question, the total delivered cost to 
the Government under the Towmotor bid was evaluated at $1,142,968 
and at $1,138,931.70 under the Minneapolis-Moline Company bid. The 
latter company was therefore considered to be the low bidder under 
this invitation. 

Bids under IFB No. 600-67-60 were opened on October 7, 1959, 
and the bid of Minneapolis-Moline Company in the amount of 
$1,227,368 f.o.b. origin, or $1,282,574.72 delivered, was low, while 
the bid of Towmotor in the amount of $1,363,260 f.o.b. origin, or 
$1,419,000 delivered, was second low. The estimated freight charges 
to destinations were not a factor in determining the low bidder under 
this invitation. 

Both invitations contained the following provision with respect to 
descriptive data: 

DATA TO BE SUBMITTED WITH BID: 
Each bidder shall furnish data with his bid which fully describes the equipment 
offered. This data shall identify the manufacturer and model and shall consist 


of such literature, drawings, photographs and other technical data as is necessary 


to fully describe the equipment. 
Every exception to the requirements of the applicable specifications shall be 


explained in detail. 
This data is requested to facilitate evaluation of the bid or offer. 


This provision was followed in each invitation by the following 
advice: 
NO ALTERNATE BIDS: 


Bids offering articles which vary in any material respect from the specifications 
will not be considered. 


The bid submitted by Minneapolis-Moline Company under each 
invitation was accompanied only by outline drawings showing side 
and top views of the trucks offered, and by a separate specification 
sheet which identified the trucks offered as Big MO Models II and 
III and described in general terms the capacity, engine, drive mecha- 
nism, brakes, frame, controls, and safety guard to be incorporated 
into such trucks. However, each bid was accompanied by a letter 
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which stated that the bidder was proposing to meet all requirements 
of the applicable specifications and that any further information 
which might be needed by the contracting agency would be supplied 
upon request. 

Under date of October 2, 1959, and apparently in response to a tele- 
phonic request for verification of its shipping weight under IF B-600- 
63-60, Minneapolis-Moline Company formally confirmed the accuracy 
of such weight, together with an explanation that, as manufacturer of 
all major components, they had been able to incorporate capacity for 
handling greater loads at lower weight into their overall design. 

On October 14, 1959, the contracting agency requested more detailed 
information from Minneapolis-Moline Company on various technical 
aspects of the trucks it was offering under each invitation. Such in- 
formation, including data apparently intended to show that the 
trucks proposed would not weigh in excess of the weights shown in 
its bids, was supplied by the bidder on October 19, at which time the 
bidder also advised that it had entered into a contractual agreement 
with a principal manufacturer of industrial fork-lift trucks under 
which the bidder had received full information relative to the design 
and performance of such vehicles and that the units proposed to be 
furnished by the bidder would be similar to such trucks, with certain 
modifications necessary to meet the specification requirements of the 
invitations for bids. 

Under date of October 15, 1959, Towmotor called to the attention 
of the Department of the Navy the fact that Minneapolis-Moline Com- 
pany had never manufactured a fork-lift truck and raised the ques- 
tion whether the bidder, for that reason, was a qualified bidder under 
the invitations for bids and the requirements of the specifications 
forming a part thereof. Additionally, Towmotor pointed out that 
none of the established manufacturers who had submitted bids under 
IFB 600-63-60 had listed shipping weights as low as the 9,000-pound 
weight listed by Minneapolis-Moline Company, and questioned the 
technical feasibility of producing a truck meeting specification re- 
quirements which would not substantially exceed that weight. 

The bids of Minneapolis-Moline Company, including the additional 
information submitted by the bidder under date of October 2 and 19, 
were submitted to the Navy Department’s Bureau of Supplies and Ac- 
counts for technical evaluation. Under date of November 6, 1959, 
that activity submitted an analysis of the data received from the 
bidder which expressed doubt concerning the accuracy of the weights 
of both vehicles, their stability, and the correctness of the distance 
from center line of drive wheel to face of carriage plate for the 6,000- 
pound capacity vehicle. Based upon such analysis, this activity con- 
cluded as follows: 


551978 O - 61 - 46 
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4, It is doubtful that any manufacturer can build, in a relatively short time, a 
complex vehicle foreign to his commercial line at a price cheaper than all 
normal producers of this equipment and at weights substantially lower than 
commercial equivalents. It is also doubtful that a manufacturer can produce a 
satisfactory truck as complex as a fork lift truck from mere theoretical analysis 
as appears to be the intent of this bidder. Normal practice requires trial and 
error development and testing in addition to theoretical analysis; two or three 
models are usually built and tested before a satisfactory vehicle is produced. 
The Government testing grounds should not be used as the experimental labora- 
tory for this purpose. The Military specifications were written to assure pro- 
curement of equipment of recognized quality which has already achieved com- 
mercial acceptance. This is the basis upon which the endurance tests were 
developed, and is the stated intent of paragraphs 3.1, 3.1.2 and 3.1.8 of the 
governing specifications. 


Under date of November 17, 1959, the Inspector of Naval Material, 
Minneapolis, submitted a partial preaward survey report on Minneap- 
olis-Moline Company, including an evaluation of the total weight of 
the units offered versus the test requirements, to the contracting officer. 
Among other findings, this report indicated that the company had 
fully analyzed the specifications and was fully aware of the require- 
ments involved, and that its program for construction of the units bid 
upon had been thoroughly planned. This report included informa- 
tion that the bidder, in addition to having employees with consider- 
able experience in the design of fork-lift trucks and their component 
parts, had established a working agreement with Erickson Power Lift 
Trucks, Inc., an established manufacturer of commercial fork-lift 
trucks, to provide additional technical knowledge and advice on the 
design, manufacture, and operational requirements of the units, and 
to manufacture certain component parts. The conclusion reached in 
this report was that the bidder had the technical ability and produc- 
tive capacity to produce the items requested under both invitations 
and that the bidder could develop acceptable trucks and meet the speci- 
fied delivery schedule. 

The preaward survey report was submitted to the Bureau of Sup- 
plies and Accounts under date of December 3, 1959, with a request for 
a restatement, in view of the additional information in the survey re- 
port, of the objections contained in the Bureau’s prior report of 
November 6. On December 8 the Bureau of Supplies and Accounts 
advised that its primary objection to recommending an award to Min- 
neapolis-Moline Company was based on the fact that his company had 
never designed, developed and manufactured fork-lift trucks and 
that the fork-lift truck proposed by the bidder was an unknown 
product. Consequently, no records, tests, or commercial usage data 
existed upon which to base a concrete appraisal of such trucks. The 
Bureau therefore advised that, despite the additional information con- 
tained in the preaward survey report, it was considered doubtful that 
the bidder could build a 6,000-pound fork-lift truck at the light weight 
specified in its bid. In view thereof, and in the interest of assuring 
that procurement action would result in the delivery of trucks with 
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demonstrated quality and performance, the Bureau again stated it was 
unable to recommend award to Minneapolis-Moline Company. 

Awards to Minneapolis-Moline Company under both invitations 
were made on December 21, 1959. The contracting officer’s statement 
of facts under IFB 600-63-60 indicating his determination that Min- 
neapolis-Moline Company was a responsible bidder and had submitted 
the lowest responsive bid was based upon the following considera- 
tions: 


(a) There is no requirement in the specification that only bidders who have 
previously produced fork-lift trucks will be considered for award. Minneapolis- 
Moline is an established manufacturer in the tractor field, has nationwide dis- 
tributorship, and has an arrangement with Erickson Power Lift Trucks, Inc., an 
established fork-truck manufacturer, to modify an existing Erickson fork truck 
to meet specifications of the subject contract. 

(b) While Minneapolis-Moline did not submit complete detailed data with 
its bid, it did furnish a positive statement that the equipment it offered is in strict 
accordance with governing specifications (as required on Page 8 of the Schedule 
of the Invitation) and did furnish data and proposals to indicate the product 
which it proposed to furnish. 

(c) After technical evaluation, it could not be affirmatively stated that 
Minneapolis-Moline could not build a truck within its 9,000 pounds shipping 
weight estimated and further the company has reiterated that its 9,000 pound 
shipping weight is correct. Moreover, the company has agreed to repay the 
Government for any excess costs related to weight in excess of 9,000 pounds. 

(d) After evaluation the bid of Minneapolis-Moline is the lowest bid submitted. 

(e) The company is a responsible bidder in accordance with ASPR 1-903. In 
determining Minneapolis-Moline’s responsibility the Contracting Officer was of 
the opinion that the statement by technical personnel that it is doubtful that 
Minneapolis-Moline could build a fork truck (foreign to its commercial line) in 
a shorter time, at a cheaper price, and with lower weights than other companies 
in the MHE Industry without a long period of trial and error development 
testing were generalities and, in fact, were overcome by the affirmative report 
of the INM after an on-the-spot survey of the Minneapolis-Moline Company and 
its plans for engineering and production of the trucks. 


Except for (c) above, these considerations are repeated in the con- 
tracting officer’s statement of facts under IFB 600-67-60. 

Towmotor contends that both awards were erroneous because the 
bids of Minneapolis-Moline Company were not responsive to the terms 
of the invitations, since the bidder had never manufactured fork-lift 
trucks and did not furnish data, required by the invitations, in suf- 
ficient detail to prove its ability to perform within the time schedules 
established by the invitations. In support of this contention Tow- 
motor calls attention to the provision of the invitation entitled “De- 
scriptive Data To Be Submitted With Bid” quoted above, and to the 
provisions of paragraphs 3.1 and 3.1.2 of the applicable specifications 
which read as follows: 

3.1 General. Except for the battery, trucks covered by this specification shall 
be complete and ready for operation when delivered. Batteries, if required, 
shall be as specified in 3.5.3. Trucks shall be constructed and equipped to meet 
all requirements specified herein. All major and minor assemblies, including 
accessories, shall be new and of a standard design or model product of the 
manufacturer current at time of delivery, except for such minor modifications 
from manufacturer’s standard as may be required to conform to these specifica- 
tion requirements. The component parts of the unit need not be the products 


of the same manufacturer. However, the manufacturer shall be so established 


in the Industry that prompt and continuing service and delivery of spare parts 
may be assured. 





690 DECISIONS OF THE COMPTROLLER GENERAL [89 


8.1.2 Material. Materials shall be as specified herein. Material not definitely 
specified may be manufacturer’s normal commercial product, but shall meet 
test requirements specified in section 4. ‘Normal commercial product” shall be 
interpreted to mean an item produced by a manufacturer normally engaged in 
commercial production of the item(s) covered by this specification. The Gov- 
ernment reserves the right to require any bidder, who proposes to furnish other 
than a “normal commercial product” or Government specified item to submit, 
prior to and as a condition precedent to the award of contract, detailed engi- 
neering drawings of those parts he proposes to furnish in lieu thereof for 
approval of the Contracting Officer. 


It is Towmotor’s interpretation of these provisions that bidders 
are required to have prior experience in manufacturing the product 
or, in the event a bidder does not have such prior experience, it is 
mandatory, both for the protection of the Government and for protec- 
tion of the interests of other bidders, that such bidder be required to 
furnish descriptive data in such detail as will leave no doubt as to the 
exact nature and characteristics of the product offered. In this con- 
nection, Towmotor points out that, while established manufacturers 
might describe their product by model number, the Government and 
other bidders can be adequately informed as to its characteristics 
merely by reference to already published brochures or catalogs. How- 
ever, since this was not the situation in the case of Minneapolis-Moline 
Company, it contends that granting an opportunity to furnish more 
complete descriptive data and to verify its shipping weights allowed 
that bidder to decide, after bid opening, whether it really wanted the 
award and, in the event it did not, to obtain release from its bids by 
changing its shipping weights or by refusing to submit the additional 
data. 

Concerning the question whether the invitations contemplated that 
only established manufacturers of fork-lift trucks would be eligible 
to submit bids, we find nothing in the language of either the invita- 
tions or the specifications to compel this conclusion. No provision 
of the invitation specifically limits bidders to that category, and 
under the provisions of section 1(a) of the Walsh-Healey Public Con- 
tracts Act, 41 U.S.C. 35, and implementing regulations issued there- 
under, it would appear that Minneapolis-Moline Company was en- 
titled to represent itself as a “manufacturer” of fork-lift trucks for 
the purpose of bid submission even though it had not, at the time of 
such representation, actually entered into production. See 39 Comp. 
Gen. 254. 

With reference to the provisions of the specifications quoted above, 
that portion of paragraph 3.1 which requires all major and minor as- 
semblies to be of a standard design or model relates only to designs or 
models which are current at time of delivery and, therefore, cannot be 
interpreted to apply at time of bid submission, bid opening, or bid 
award. In view thereof we must conclude that Minneapolis-Moline 
Company was an eligible bidder and that its bids were, to that extent, 
extitled to consideration for award. 
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With respect to the question whether the nature of the descriptive 
data submitted with the bids of Minneapolis-Moline Company was 
such as to require its bids to be rejected as nonresponsive, it should 
be noted that the portion of the invitation which required the sub- 
mission of descriptive data contained no provision advising bidders 
that failure to comply, or partial compliance, would be cause for 
rejection of the bid. See 36 Comp. Gen. 376. Conversely, the pro- 
vision on alternate bids; which appeared in the invitation immediately 
following the descriptive data requirement, did provide that material 
deviations from the specifications would result in bid rejection. While 
the failure of a descriptive data requirement to state specifically that 
noncompliance will result in bid rejection has been held insufficient 
by this Office to excuse a bidder who failed to submit such data, it 
is our opinion that the failure in the instant invitations to include 
specific notice to bidders that submission of inadequate descriptive 
data would be cause for bid rejection, while including such notice in 
the alternate bid provision, would be sufficient to justify a bidder’s 
belief that the submission of less than complete descriptive data, 
together with a blanket offer to comply with all requirements of the 
specifications and to submit additional] descriptive data if necessary, 
would comply with the requirements of the invitations. We are, there- 
fore, unable to conclude that the contracting officer was required to 
reject the bids of Minneapolis-Moline Company solely on the ground 
that such descriptive data as was submitted with its bids was con- 
sidered insufficient to evaluate the bids. See 38 Comp. Gen. 59, 64, 

Neither are we able to conclude that the request for additional 
descriptive data after bid opening resulted in unfairness to other 
bidders by permitting Minneapolis-Moline Company, at the time of 
such request, to decline award by failure or refusal to submit such 
data. The bids offered to meet, without reservation, all requirements 
of the specifications and were subject to acceptance even though the 
bidder declined to furnish additional descriptive data. It follows that 
no option of acceptance or refusal of an award, such as would result 
in unfairness to other bidders, was obtained by Minneapolis-Moline 
Company as a result of the contracting officer’s request for additional 
descriptive data. 

With respect to Towmotor’s contention that lack of prior lift truck 
production experience on the part of Minneapolis-Moline Company 
made it mandatory, for the purpose of protecting the interests both 
of the Government and of other bidders, that the company furnished 
descriptive data in such detail as would leave no doubt as to the exact 
nature and characteristics of the product offered, we agree that sound 
procurement policy requires convincing proof that a bidder without 
prior production experience has the technical knowledge and ability 
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successfully to perform the contract requirements. In most, if not all, 
cases this might require more detailed proof than would be required 
from an established manufacturer. However, the nature and extent 
of such proof must be determined primarily by the contracting agency, 
and where the interests of the Government appear to have been ade- 
quately protected, we will not substitute our judgment for that of the 
contracting agency. The invitations and contracts in the instant case 
provide that no liability on the part of the Government shall arise 
prior to delivery of an acceptable preproduction sample and it is our 
opinion that this provision adequately protects the Government’s in- 
terests. With respect to the interests of other bidders, it would appear 
to be sufficient that Minneapolis-Moline is contractually bound to meet 
the same specification requirements and delivery requirements that all 
bidders were requested to bid upon. 

In view of the above, we agree that Minneapolis-Moline Company 
was a responsible bidder and that its bid was responsive to the invita- 
tion. That portion of the Towmotor protest which is directed to those 
aspects of the procurements in question is, therefore, rejected. 

The second portion of the Towmotor protest is limited to the award 
under IF B 600-63-60, and contends that the action of the Department 
of the Navy in accepting the 9,000-pound shipping weight listed in 
the bid of Minneapolis-Moline Company and using such weight in 
evaluating the bid was erroneous. Stated briefly, Towmotor points 
out that weight is an important factor in fork-lift trucks and is 
directly related to both the stability and the lifting capacity of such 
vehicles, both of which are specification factors. In view thereof, 
Towmotor calls attention to the fact that the other eight bidders on 
6,000-pound lift capacity trucks are all established manufacturers 
of such trucks, have definite knowledge of the weight of their prod- 
ucts, and submitted weights ranging from 9,600 pounds (amended by 
letter dated December 31, 1959, to 10,060 pounds) to 11,550 pounds. 
Towmotor points out that the average weight declared by the eight 
established manufacturers is in excess of 10,600 pounds; that no fork- 
lift trucks weighing less than 10,000 pounds and meeting the require- 
ments of the specifications contained in the invitation have ever been 
manufactured for, or tested by, the contracting agency; and that the 
contracting agency should, therefore, have concluded that the 9,000- 
pound figure was erroneous and refused to use it in evaluating the 
bid. Towmotor suggests that without evidence, such as detailed en- 
gineering drawings, results of previous tests, or other satisfactory 
proof that a 9,000-pound truck was technically feasible, the contract- 
ing agency should have evaluated the bid on a weight figure based 
upon its own experience, such as the average weight of lift trucks 
previously purchased, or average weight shown on all other bids re- 
ceived, and points out that use of any weight in excess of 9,600 pounds 
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in evaluating the Minneapolis-Moline bid would have resulted in 
making the Towmotor bid low. 

Additionally, Towmotor calls attention to the fact that the contract- 
ing agency included a provision in the contract award making Min- 
neapolis-Moline Company liable for the payment of freight on any 
weight in excess of 9,000 pounds, even though the invitation did not 
ask for a guaranteed shipping weight or otherwise provide for the 
inclusion of such a provision in the contract. It contends that the 
effect of such action is to permit a bidder to give a low weight with 
the expectation that the only penalty will be a requirement that he 
absorb the excess freight cost, and that failure to advise all bidders 
of such intention is so unfair to other bidders as to render the contract 
invalid. 

Where bids are invited on an f.o.b. origin basis, the cost to the Gov- 
ernment of delivery to initial destination should be considered in se- 
lecting the low bid. 37 Comp. Gen. 162, 164; 10 Comp. Gen. 402, 404. 
It is normal practice when, as in this case, weights may vary, to require 
that guaranteed shipping weights be stated in each bid with the pro- 
vision that the contractor will be liable for any additional shipping 
costs incurred by the Government by reason of variation between 
guaranteed and actual weights. See 37 Comp. Gen. 162,165. In such 
situations, the submission of a guaranteed weight less than actual does 
not affect the evaluation or validity of the bid since it is recognized 
that the variation of the guaranteed weight is in effect no more than 
a reduction in the bid price. 38 Comp. Gen. 819. 

In the present case, the invitation did not require that the shipping 
weight be guaranteed nor did it provide that the contractor would be 
responsible for excess shipping costs incurred because the actual 
weight exceeded that stated. Some question, therefore, might be 
raised as to whether the stated shipping weight could be construed to 
impose any liability upon the contractor. In this instance, however, 
the shipping weight given in the Minneapolis-Moline bid was modi- 
fied by the word “approximately.” Consequently, any warranty 
which might be inferred would be subject to variation upward. On 
the basis of the transportation costs used in bid evaluation, it appears 
that Minneapolis-Moline would not be the next low bidder if the actu- 
al weight of its equipment varied upward by as little as 10 percent. 

Competitively advertised procurements undertaken by the military 
agencies may be awarded under 10 U. S. C. 2305(c) only to those bid- 
ders whose bids conform to the invitation and will be most advan- 
tageous to the United States. The statutory provision is interpreted 
to require award in each case to the responsible bidder submitting the 
lowest responsible bid. 37 Comp. Gen. 550. As indicated above, one 
of the factors for consideration in the selection of the low bid sub- 
mitted on an f.o.b. origin basis is the cost to the Government of ship- 
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ping to initial destination. Where the shipping weight used to 
calculate this factor is furnished by the bidder without any assurance 
of or responsibility for its accuracy, the use of such information as the 
decisive factor in determining the low bidder appears totally without 
foundation, at least in the absence of clear evidence that the actual 
shipping weights will not affect the relative standing of bidders. The 
selection of a low bidder on the basis of unguaranteed shipping 
weights in cases where such weights vary among producers interested 
in the procurement is improper. See A-93678, April 2, 1938; A-57694, 
November 23, 1934. 

The low bid on an f.o.b. origin basis in response to invitation for bids 
No. 600-63-60 was submitted by Towmotor and not by Minneapolis- 
Moline. The latter’s bid was accepted because of evaluated lower 
shipping costs to the Government based on estimated shipping weights 
in the bid. There appears to be considerable question both within 
the Department of the Navy and the industry generally as to whether 
the shipping weight of any item meeting the specifications would be 
close enough to such estimate to render the Minneapolis-Moline bid 
low. While the memorandum of November 6, 1959, from the Chief, 
Bureau of Supplies and Accounts, which was reaffirmed December 8, 
1959, strongly indicates that no item meeting specifications could ap- 
proximate the shipping weight submitted by Minneapolis-Moline 
closely enough to make that firm’s bid low, a. memorandum written by 
the contracting officer arrives at the opposite conclusion, noting that 
a fork-lift truck of the desired capacity with a shipping weight of 
9,000 pounds has already been produced by Erickson Power Lift 
Trucks, Inc., of Minneapolis, Minnesota. 

The contract awarded to Minneapolis-Moline on December 21, 1959, 
requires the contractor to bear all shipping costs resulting from weight 
in excess of the estimate. However, on the basis of its bid as sub- 
mitted, the successful bidder was not obligated to enter into a contract 
containing a guaranteed shipping weight and to that extent was 
granted the normally unobtainable and forbidden “two bites at the 
apple.” C7.88 Comp. Gen. 532. 

We have the following comments regarding the award on IFB No. 
600-63-60 : 

1. The acceptance in establishing the low bid of an estimated “ap- 
proximate” shipping weight furnished by a bidder for the accuracy 
of which the bidder has assumed no responsibility may well result in 


the award of a contract to other than the low responsible bidder con- 
trary to 10 U.S.C. 2305(c). 

2. There was considerable question as to whether the Minneapolis- 
Moline bid as submitted was the low bid as that term is normally 
defined. 
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3. A contract awarded pursuant to competitive bidding should not 
include material provisions varying from those incorporated in the 
invitation. 

4. Where the shipping weight of an item under procurement may 
vary among suppliers, with a resultant material variation in trans- 
portation costs, and such costs are made a factor in bid evaluation, 
it is mandatory that the invitation call for guaranteed shipping 
weights and absorption of excess shipping costs by the successful 
bidder. 

In the instant case, a recomputation of the transportation costs 
has been made which discloses that the Minneapolis-Moline bid is 
low, provided the trucks weigh less than 9,753 pounds each. Evidence 
has also been presented which indicates that Minneapolis-Moline will 
furnish acceptable 6,000-pound capacity fork-lift trucks weighing 
close to 9,000 pounds and definitely less than 9,753 pounds. In such 
circumstances, we do not feel justified in disturbing the award made 
to that company. 


[ B-141623 J 


Bids—Buy American Act—Invitation Requirements Con- 
trary to Law 


The failure of an American bidder, who proposes to furnish both domestic and 
foreign components, to compute the foreign product cost on the basis of the 
elimination of the domestic processing costs on the domestic items as prescribed 
in the invitation which computation would be contrary to the Buy American Act, 
41 U.S.C. 10a, and Executive Order No. 10582, which contemplate for the purpose 
of comparison of domestic and foreign costs that the costs of each must be 
computed in a similar manner, does not require rejection of the bid for technical 
noncompliance with the invitation. 


Consideration of a bid submitted by an American bidder who did not exclude 
domestic processing costs in establishing the percentage of cost of the foreign 
components to be furnished, even though the invitation required computation 
on such basis contrary to the Buy American Act, 41 U.S.C. 10a, and Executive 
Order No. 10582, which require evaluation of combination foreign and domestic 
component bids on a similar basis, would not be prejudicial to the other bidders 
who had the same information and who did not interpret the requirements in 
the same manner, all bidders being chargeable with notice of the law and having 
no right to have the bids evaluated on any basis other than in accordance with 
such law. 

A bidder who establishes that the cost of the foreign products proposed to be 
furnished is less than the cost of the domestic products at equivalent processing 
levels based on a proper evaluation of bids under the Buy American Act, 41 U.S.C. 
10a, and Executive Order No. 10582, rather than on the basis of excluding 
domestic processing costs as prescribed in the invitation may have his bid 
considered for award on the basis of the law and in the absence of any evidence 
that consideration would be prejudicial to the other bidders. 


To the Secretary of the Interior, April 7, 1960: 


Reference is made to letter of January 20, 1960, with enclosures, 
from the Administrative Assistant Secretary of the Interior trans- 


mitting, in response to our request, a report and relating documents 
relative to the protest of the English Electric Export & Trading Com- 
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pany, Ltd., against the award of a contract to the Baldwin-Lima- 
Hamilton Corporation, under Invitation for Bids No. DS-5234, issued 
by the Bureau of Reclamation. 

Under the cited invitation the Bureau of Reclamation sought bids 
on eight hydraulic turbines for delivery at Flagstaff, Arizona, for the 
power plant at Glen Canyon Dam. The two lowest bids received 
were submitted by the English Electric Export & Trading Company, 
Ltd., hereinafter referred to as English Electric Company, in the 
amount of $6,214,552, and Baldwin-Lima-Hamilton Corporation, in 
the amount of $6,392,000, both of which provided for delivery f.o.b. 
destination, and excluded charges for the services of an erecting 
engineer. English Electric Company submitted with its bid Bureau 
of Reclamation Form No. 7-1612, representing that it would furnish 
supplies substantially all of foreign origin. Baldwin-Lima-Hamilton 
Corporation submitted with its bid Bureau of Reclamation Form No. 
7-1480, representing that it proposed to furnish supplies of foreign 
origin equal to an estimated 42.7 percent of its total bid price, com- 
puted in accordance with its interpretation of the language of the said 
form. 

After opening of the bids, English Electric Company, by letters of 
December 15, 1959, to the Bureau of Reclamation, and December 31, 
1959, to this Office, protested against the consideration of the bid of 
Baldwin-Lima-Hamilton Corporation, on the ground that the figures 
furnished by the latter firm in the referred-to Form No. 7-1480 did 
not conform to the directions stated therein. Both of the forms men- 
tioned were prescribed by the Bureau to implement the provisions of 
the Buy American Act, 41 U.S.C. 10a, and Executive Order No. 
10582, dated December 1954, 19 FR 8723. So far as concerns this case 
the cited act provides that— 


Notwithstanding any other provision of law, and unless the head of the de- 
partment or independent establishment concerned shall determine it to be 
inconsistent with the public interest, or the cost to be unreasonable, * * * only 
such manufactured articles, materials, and supplies as have been manufactured 
in the United States substantially all from articles, materials, or supplies mined, 
produced, or manufactured, as the case may be, in the United States, shall be 
acquired for public use. 


In order that the provisions of that act be uniformly administered, 
and for other purposes, the President of the United States issued 
Executive Order No. 10582, which provides in pertinent part, as 


follows: 


Sec. 2. (a) For the purposes of this order materials shall be considered to be 
of foreign origin if the cost of the foreign products used in such materials con- 
stitutes fifty per centum or more of the cost of all the products used in such 
materials. 

(b) For the purposes of the said act of March 3, 1933, and other laws referred 
to in the first paragraph of the preamble of this order, the bid or offered price 
of materials of domestic origin shall be deemed to be unreasonable, or the pur- 
chase of such materials shall be deemed to be inconsistent with the public inter- 
est, if the bid or offered price thereof exceeds the sum of the bid or offered 


nm: 
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price of like materials of foreign origin and a differential computed as provided 
in subsection (c) of this section. 

(c) The executive agency concerned shall in each instance: determine the 
amount of the differential referred to in subsection (b) of this section on the 
dasis of one of the following-described formulas, subject to the terms thereof: 

(1) The sum determined by computing six per centum of the bid or offered 
price of materials of foreign origin. 


In a previous case which you submitted to us, and which also 
involved the subject statute and Executive order, we held in decision 
dated July 12, 1955, 35 Comp. Gen. 7, that while the said order con- 
tains no definition of the word “cost” it is clear that for the purpose 
of comparing foreign and domestic components, the cost of each must 
be computed in a similar manner insofar as possible. Form No. 
‘7-1480 was promulgated thereafter to facilitate future determinations 
required to be made by the Bureau of Reclamation under the above- 
quoted Executive order, purportedly pursuant to that decision. Items 
3 and 4 of Form No. 7-1480, provide as follows: 


8. Total Bid Price (Item 1 plus Item 2) ~....--.-------_-......-.. 

4. The total derived by subtracting the sum of the following subitems (a) 
through (e) from Item 3 will represent the cost of all of the products, both 
foreign and domestic, used in the articles, materials, and supplies to be furnished 


hereunder : 
° 8 * a ” 2 e 


(b) Fabrication or processing costs, if any, of either foreign or domestic prod- 
ucts in bidder’s United States plant or at other point of fabrication or processing 
in United States. 


It would appear that the quoted section (b) of the form may have 
been intended to cover the particular facts and circumstances involved 
in the cited decision where certain assembling and testing operations 
were to be performed in the United States plant of the bidder on 
components, some of which were produced in the United States and 
some abroad. In the present case, it appears that the foreign com- 
ponents of the turbines proposed to be furnished by Baldwin-Lima- 
Hamilton will be shipped directly to the site of the work from Europe, 
and that the domestic components will be shipped separately to the 
site. Final installation of the turbines at the dam site is to be per- 
formed under a separate contract to be awarded hereafter. Obviously, 
in this situation the exclusion of domestic processing costs of domestic 
components, and the inclusion of foreign processing costs of foreign 
components, will not determine the correct proportionate costs of the 
respective components of the turbines to be assembled therefrom. 

Baldwin-Lima-Hamilton proposes to furnish certain sub-assemblies 
to be manufactured in Belgium and shipped directly to the site, and 
certain others to be manufactured by it or its subcontractors in this 
country. In completing Form No. 7-1480, this bidder admittedly did 
not exclude its estimated factory labor costs on domestic products in 
filling out the form. While the language of the form appears to re- 
quire the elimination of domestic processing costs of domestic prod- 
ucts, we believe that this is, in the situation here presented, con- 
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trary to the intent of the act and to the directives set forth in the Ex- 
ecutive order. For that reason, if the use of Form No. 7-1480 is to 
be continued, revision thereof will be necessary. 

‘Although the bid of Baldwin-Lima-Hamilton failed to compute 
the percentage of foreign product cost in the manner which may be 
argued to be required by a literal reading of Form No. 7-1480, we do 
not feel that its failure to do so necessarily affects its bid since com- 
putation in that manner would contravene the statute and Executive 
order. Baldwin-Lima-Hamilton submitted a bid in a sum certain, 
and the question to be determined is whether that bid should be con- 
sidered and whether it can be evaluated properly as a foreign or 
a domestic bid. It is clear that such an evaluation must be made 
in accordance with the provisions of the Executive order, and it 
is our opinion that Baldwin-Lima-Hamilton is entitled to have its 
bid considered as a domestic bid if in fact the bid qualifies as a domestic 
bid under the Executive order, regardless of any incorrect construc- 
tion of the law embodied in the language of the invitation. 

We believe it is important to distinguish this situation from the 
usual case of failure to comply with the terms or conditions of an 
invitation. We have held that a bid which is not responsive to an 
invitation may not be considered if the deficiency pertains to any mate- 
rial factor, that is, one affecting the price, quality, or quantity of the 
articles or services to be furnished. In the present case, the informa- 
tion requested by Form No. 7-1480 was stated to be the basis for 
evaluation of bids proposing to include a substantial proportion of 
foreign components. The evaluation of bids is, of course, a material 
factor. However, in the usual case where a requirement of an invita- 
tion has not been met, the requirement is one which has been devised by 
the procuring agency to assist in fulfilling its needs. In the instant 
case, even though technically there was a deviation from the literal 
requirements of the invitation by Baldwin-Lima-Hamilton, we believe 
that the law and the implementing Executive order are paramount to 
any requirement of the invitation and must be followed in the evalua- 
tion of bids. Indeed, Form No. 7-1480 itself shows its purpose to 
be to implement the Buy American Act and Executive Order No. 
10582. In such circumstances, where a bid’s compliance with the para- 
mount statutory requirement results in technical noncompliance with 
the literal language of an invitation, it is our view that the bid need 
not necessarily be rejected. 

It is, of course, essential that a bidder claiming the preference ac- 
corded a domestic bidder establish that the cost of foreign products in 
his bid is less than the cost of domestic products. Sufficient informa- 
tion on this poine should be submitted with the bid to preclude any 
change, after bid opening, in the claimed percentages of foreign and 
domestic products which would affect either the relative standing of 
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his bid or its status as a domestic bid. However, we do not believe 
that the detailed cost information required to establish the foreign 
or domestic status of a bid need be made public as a part of the bid. 
It is sufficient, in our opinion, for the procuring agency to require 
the bidder to submit with his bid a statement listing any foreign 
materials, products, or components entering into the supplies to be 
furnished, with a statement of the percentage of the cost of all ma- 
terials, products, or components represented by such foreign items, 
subject to verification by the agency before award. In the case of 
award to a domestic bidder proposing to use a substantial percentage 
of foreign products, the use of foreign products other than those dis- 
closed in its bid might properly be prohibited under penalty of price 
reduction, liquidated damages, or other sanctions. 

In the present case there is no suggestion that there has been any 
change in the quantum of foreign products proposed by Baldwin- 
Lima-Hamilton in its bid to be used in the event it receives the award. 
The principal question to be decided is whether the cost of domestic 
products to be used exceeds the cost of such foreign products. In this 
connection, it should be pointed out that the adequacy of Form No. 
7-1480 to effectuate the purpose of the act and the Executive order may 
be questioned on grounds other than the exclusion of domestic fabrica- 
tion and processing costs, for example, with respect to the meaning of 
the word “overhead” under clause 4(d) and to the treatment of the 
costs of transporting products from the plant of a subcontractor to 
that of the bidder. If your Department is furnished evidence by 
Baldwin-Lima-Hamilton which clearly demonstrates that the cost 
of foreign products proposed by its bid to be used is less than the cost 
of domestic products, at equivalent levels of processing, its bid may 
be considered and evaluated as a domestic bid. 

The record before us reveals no basis for holding that consideration 
and evaluation of its bid in this manner will permit Baldwin-Lima- 
Hamilton to improve its position in the light of the bids as opened or 
give it any advantage over other bidders. Nor do we believe this 
course of action will result in prejudice to other bidders. It has been 
suggested that bidders had a right to rely upon the evaluation of bids 
which proposed to use a combination of foreign and domestic compo- 
nents on the basis apparently contemplated by Form No. 7-1480. 
Two aspects of this contention may be considered. First, it may be 
argued that some bidders may thereby have been deterred from bidding 
or investigating the possibility of bidding on a combination basis. We 
think the short answer to this position is that bidders have no right to 
expect bids to be evaluated other than in accordance with law. So far 
as English Electric and other bidders, who may have considered but 
did not bid on a combination basis, are concerned, they did not “know” 
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any more than Baldwin-Lima-Hamilton how the foreign percentage 
should be computed; all had exactly the same invitation and the same 
Form No. 7-1480, and were equally chargeable with notice of the 
applicable law. We can find no prejudice to a bidder in the fact that 
another bidder arrives at a different interpretation of certain require- 
ments specifically included in an invitation to implement applicable 
statutory conditions so long as award is made in accordance with law. 

The second aspect of prejudice which has been suggested is, in 
essence, an argument that other bidders might have submitted lower 
bids had they known that a combination bid would be evaluated on 
the basis for which Baldwin-Lima-Hamilton contends. We cannot 
agree that a bidder who submits a higher bid on one basis in reliance 
upon a supposed advantage over competitors bidding on a different 
basis is prejudiced if that reliance turns out to be ill founded. 

We have considered the possibility of the rejection of all bids. As 
we have often stated, however, the readvertising of a procurement 
after bids have been disclosed is detrimental to the system of sealed 
bidding and should be avoided whenever possible. In the present case, 
we believe that the undesirable aspects of such a course of action far 
outweigh any possible advantage to the Government. Since we do not 
believe consideration of the bids as submitted gives undue advantage 
or works any real prejudice to any bidder, we are of the opinion that 
all bids should be considered and an award made after evaluation on 
the basis herein indicated. 

One further matter must be considered. Objection has been made 
by English Electric to the inability of Baldwin-Lima-Hamilton to 
comply, on the basis of its bid, with certain assembly and alinement 
requirements of the specifications. It is the view of the Bureau of 
Reclamation that these requirements can and will be required to be 
met by Baldwin-Lima-Hamilton despite the fact that foreign and do- 
mestic components are to be shipped separately to the site of installa- 
tion. We have no reason to guestion the Bureau’s technical judgment 
in this area. 


[ B-141509 J 


Property—Public—Loss or Damage—Replacement Costs— 
Carrier Liability—General Damages—Alaska Railroad 


Air transportation costs which were incurred in the shipment of replaced con- 
struction material lost or damaged beyond repair in a derailment on the Alaska 
Railroad so that the replaced material could reach the construction site before 
adverse weather conditions began may not be regarded as a cost incident to an 
urgent or special condition which was within the knowledge of the Alaska Rail- 
road at the time of acceptance of the rail shipment to make the carrier liable, 
even though the Railroad had knowledge of the character and use of the material 
and general knowledge of when adverse construction weather would begin; 
therefore, in the absence of actual communication to the Railroad of the import- 
ance of prompt delivery and the consequences of delay, the air transportation 
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costs are not foreseen or anticipated expenses to be the natural and probable 
consequences of a breach of the contract for shipment within the definition of 
general damages to make the Railroad liable. 


To the Secretary of the Air Force, April 12, 1960: 


Reference is made to letter of December 14, 1959, from the Assistant 
Secretary of the Air Force, relative to a dispute between your Depart- 
ment and the Alaska Railroad, Department of the Interior, concerning 
payment of a subrogated claim in the sum of $16,196.54 to cover addi- 
tional costs incurred by the Air Force in transporting via air certain 
replacement construction material from Blawnox, Pennsylvania, to 
Fairbanks, Alaska, the incident arising out of a derailment on the 
Alaska Railroad. 

It appears from the file of documents accompanying the letter of 
December 14, that early in June 1956, the Blaw-Knox Company, a sub- 
contractor of the Western Electric Company performing a prime con- 
tract with the Air Force in connection with the construction of the 
Distant Early Warning line, tendered to a rail carrier 3 cars of steel 
antenna tower material for shipment from Blawnox, Pennsylvania, to 
Fairbanks, Alaska, for account of the Air Force. On June 16, 1956, 
while the shipment was en route to Fairbanks, the cars were involved 
in a derailment on the Alaska Railroad line at Talkeetna, Alaska, as a 
result of which much of the material in the cars was destroyed or 
damaged beyond repair. 

A physical inventory of the damaged materials was made by repre- 
sentatives of the Air Force, the Blaw-Knox Company, and others con- 
cerned in the matter, which action required a period of approximately 
2 weeks. The Air Force then directed the Western Electric Company 
to have its supplier undertake immediate replacement of the damaged 
material, estimated to require 6 weeks, and, if necessary, to perform 
the work on a premium production basis. In addition, the Air Force 
authorized shipment of the replacement material by air transporta- 
tion. It was determined that shipment via air would enable delivery 
of the materials on the site between August 20 and September 7, 
whereas the use of rail or other surface transportation would effect 
delivery between September 13 and 30, a period considered dangerous- 
ly close to the bad weather construction season and, therefore, too late 
to risk completion of the scheduled antenna erection work. It is in- 
formally understood that all components of the replaced material were 
shipped via air at various times between July 22 and August 24, and 
arrived at the site on or before August 26. 

The Western Electric Company made claim upon the Alaska Rail- 
road in the sum of $32,472.93, which included air transportation 
charges of $18,035.92, for loss and damages sustained as a result of 
the train wreck. By Alaska Railroad claim settlement dated October 
8, 1957, there was allowed and paid the amount of $16,276.39. The 
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difference of $16,196.54 represents the unpaid costs of air transporta- 
tion less the amount of $1,839.38 for prepaid railroad reshipping 
charges included in the settlement of October 8, which is the subject 
of the claim under consideration. 

The Western Electric Company protested the settlement and re- 
quested payment of the entire amount of its claim, which the Alaska 
Railroad denied. Thereafter the Air Force, in accordance with the 
terms of its contract with the Company, reimbursed the latter for the 
full expense of air transportation in the amount of $16,196.54, and 
submitted a claim for that amount to the Alaska Railroad as a sub- 
rogee of the claim of Western Electric, which claim also was denied. 

The Alaska Railroad’s denial of liability for the air transportation 
charges, to the extent that the charges exceeded the cost of reship- 
ment by rail, is based upon the grounds that no showing was made 
either that the contract for antenna materials required the shipment 
to be made within a specified period of time, or that the contract con- 
tained a penalty clause based upon a specific completion date of con- 
struction, and that, accordingly, there was no documentary proof 
furnished that replacement of the antenna materials by air transporta- 
tion service was an absolute necessity. 

In justification of the use of air transportation for replacement of 
the materials the Assistant Secretary emphasizes the importance of 
the DEW line to the air defense program of the United States, and 
the fact that a delay in construction of any part of it with the result- 
ing delay in the entire system could not be considered. And in support 
of the claim for reimbursement of the cost of air transportation in- 
curred it is stated in the letter as follows: 


The general rule as to the liability of a carrier for breach of contract is as 
follows: 

“A seller or carrier of goods who knows that they are bought or shipped for 
consumption or use, has reason to foresee the injury that may be caused by his 
breach in case of the customary methods of consumption or use.” Restatement, 
Contracts, sec. 330d (1932). See also Miller, Law of Freight Loss and Damage 
Claims, sec. 505.1-.9 (1953). 

Thus, as in the ordinary contract situation, the carrier is liable for general 
damages, i.e., those which naturally flow from that type of breach, as distin- 
guished from special damages. It can be assumed that the Alaska Railroad is 
well aware of the seasonal nature of the construction industry in Alaska and the 
fact that a delay of a few weeks at the end of the construction season may 
well prevent the completion of a project for a number of months. This being 
true, the Railroad should foresee that in any case involving the shipment of 
construction material near the end of the construction season, any delay enroute 
will make it necessary for the shipper to use the most expeditious means of 
transportation in order to avoid delaying construction until the next season. 
This is precisely what happened in the instant case and the Railroad should be 
liable for the expense of air freight as one of the elements of general damages. 


There is no issue as to the responsibility of the Alaska Railroad for 
damages resulting from the derailment or as to the correctness of the 
amount expended for air transportation. Hence, the question in- 
volved in this case is whether, under the facts and circumstances out- 
lined herein, the additional expenses incurred by the Air Force for air 
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transportation are properly chargeable to the Alaska Railroad as an 
element of general damages. 

The hability of a rail carrier for negligent loss or damage to goods 
in transit under the Federal law applicable to interstate shipments 
(49 U.S.C. 20(11) ), as in other cases of breach of contract, is that the 
shipper is entitled to recover “the full actual loss, damage or injury 
to such property” at point of destination. Jllinois Cent. R. Co. v. 
Crail, 281 U.S. 57, 63; 30 Comp. Gen. 191, 193 and cases there cited. 
General damages are such as are the direct, natural and proximate 
result of a breach, or such as may reasonably be supposed to have been 
in the contemplation of the parties at the time they made the contract 
as the probable result of the breach of it, and will be implied and pre- 
sumed by the law; while special damages are such as go beyond the 
loss or damage of property and are the natural but not the necessary 
consequences thereof. Special damages are recoverable if they are 
shown to be within the contemplation of the parties and, therefore, 
regarded as forming a part of the contract. 25 C.J.S., pages 456 and 
457 (General Damages), and 459 and 460 (Special Damages). Also, 
see Moss Jellico Coal Co. v. American Ry. Express Co., 248 S.W. 508; 
Gardiner v. Mid-Continent Grain Co., 168 F. 2d 819, wherein refer- 
ence is made (note 2 bottom of page 822), to Restatement of Contracts, 
section 330, cited in the letter, and to the distinction between general 
and special damages. 

To establish the liability of the Alaska Railroad for the expenses of 
air transportation as an element of general damages, within the 
definition of general damages stated above, it must be determined that 
such expenses were the natural and probable consequences of the car- 
rier’s delay in transporting the materials, which the carrier should 
reasonably have foreseen or anticipated when the contract of carriage 
was entered into, as the probable result of a breach of it. We are not 
aware of any controlling decisions by the courts dealing with the al- 
lowability of replacing air transportation costs as damages in the 
case of loss or damage to shipments by a rail carrier. 

We believe that the knowledge of the Alaska Railroad, at the time 
of its acceptance (June) of the construction material for transporta- 
tion to Fairbanks, of the character of such material together with 
general knowledge of adverse construction weather conditions starting 
about the middle of October, standing alone, was not sufficient to 
charge it with actual or constructive notice of the urgeucy, import- 
ance, or specific use of the material in order to render the carrier liable 
for the replacing air transportation costs, by reason of a failure in 
transportation and delivery of the shipment, In this connection, we 
informally learned from the Weather Bureau, Department of Com- 
merce, that the construction season for Fairbanks, Alaska, generally 
prevails between May and the middle of October of each year. 
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To view the matter otherwise we must conclude that the railroad 
had notice not only that the material in the cars was to be used for 
purposes of construction, but that it must also infer that if the ship- 
ment were not accomplished an emergency would arise, which the 
consignee would be unable to bridge by obtaining replacement material 
within a sufficient time via rail to permit completion of the construc- 
tion before the bad weather season for construction sets in, and, there- 
fore, would be forced to stop construction with resulting damages, or 
if the replacement material were so procured and construction con- 
tinued under adverse weather conditions the additional costs incident 
thereto would minimize or equal the expense of shipping the replace- 
ment material by air transportation. Such a view, we think, would 
place an unreasonable burden on the carrier, and if followed to a rea- 
sonable conclusion could be said to apply to every breach of a similar 
contract of carriage, regardless of how early in the construction season 
of the year it was accepted for transportation, or the character and 
intended use of the construction material being shipped. 

If such an urgent condition existed, it should have been communi- 
cated to the Alaska Railroad, and the importance of prompt delivery 
of the shipment and the unusual consequences of delay impressed upon 
it so that it could, if deemed necessary, protect itself by special pre- 
caution against failure in transportation and delivery, or to enable it 
to decline the shipment if, by reason of the unusual conditions, it did 
not care to assume the responsibility therefor. The record in this 
case indicates that the Alaska Railroad had no such notice of the 
urgency or special conditions incident to erection of the antenna 
material, so as to impose upon it, without its consent, any special 
liability. Woonsocket Mach. & Press Co. v. New York, N.H. & H.R. 
Co., 181 N.E. 461; Alton R. Co. v. Oklahoma Furniture Mfg. Co., 
122 P. 2d 152; Stoltz v. Converse, 172 P. 2d 78; Lambert v. Jefferson, 
36 So. 2d 594. Cf. Adams Express Co. v. Allen, 100 S.E. 473; Zizzo 
v. Railway Express Agency, 131 F. Supp 326; Dale Truck Line v. 
R.& M. Well Servicing & Drilling Co., 286 S.W. 2d 446. 

Accordingly, it is our view that the damages under consideration 
could not have been within the contemplation of the parties when the 
steel antenna material was accepted for transportation. Neither do 
we believe that they were the proximate result of the delay in trans- 
portation. The damages not falling under the definition of general 
damages in the cases and authority cited above we conclude, there- 
fore, that the Alaska Railroad is not liable for payment of the sub- 
rogated claim of the Air Force in the sum of $16,196.54. 

A copy of this decision is being furnished to the General Manager 
of the Alaska Railroad. 


a 
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Bidders—Qualifications—Prior Unsatisfactory Service 


An administrative determination—confirmed by the Small Business Adminis- 
tration—that a bidder is not a responsible bidder, based on evidence of the 
bidder’s deficient performance under a recent contract for the same item 
and his failure to produce an acceptable model within the time prescribed and 
on evidence of a survey team which indicates that the bidder lacks the necessary 
tools and does not have adequate inspection techniques to perform, is an adminis- 
trative determination which is based on fact and arrived at in good faith and, 
therefore, there is no legal basis upon which objection to the determination may 
be made. 


Although a default by a bidder under a prior contract is not per se a sufficient 
basis for the conclusion that the bidder is not a responsible bidder, the cir- 
cumstances of a contractor’s failure to perform properly and in a timely manner 
under an earlier contract are for consideration in the determination of the 
bidder’s qualifications. 


To Bernstein & Kleinfeld, April 12, 1960: 


We refer again to your letters of February 17, March 1, and April 
5, 1960, with enclosures, protesting on behalf of the Eshelman Motors 
Corporation against a determination by the General Services Admin- 
istration to reject that firm’s bid under Invitation No. FN-3A-23357- 
A-12-28-59 on the grounds that the firm “does not have the necessary 
experience, organization, technica] qualifications and facilities to per- 
form ascontractor for the items concerned.” 

The invitation was issued November 13, 1959, for the procurement 
of 2,401 three-wheeled 14-ton mail delivery vehicles. When bids were 
opened on December 28, 1959, it was determined that the low respon- 
sive bid had been submitted by Eshelman; however, for the reasons 
set out below it was found that the firm was not qualified to perform. 
Since Eshelman is a small business, the Small Business Administra- 
tion Regional Office was notified on February 9, 1960, of the GSA 
finding. By letter of February 18, 1960, the Small Business Admin- 
istration advised that, after comprehensive analysis of all available 
information, it declined to issue a Certificate of Competency on behalf 
of the Eshelman Corporation. 

The invitation, at page 6, requires that the successful bidder be in a 
position to render prompt service in the matter of furnishing replace- 
ment parts. A team of qualified personnel of the General Services 
Administration, after making a careful and extensive inspection and 
evaluation of the facilities of the Eshelman Corporation and of the 
subcontractors proposed to be used by them in the event of award, 
concluded that the establishment at this time of a dealer organization 
with the necessary stock of parts and capacity to meet the foregoing 
requirement would be prohibitive from the standpoint of cost. In 
connection with this conclusion, the team noted that while the over- 
all size of the vehicle to be produced is relatively small, the number of 
parts involved approximates that required to service an American 
compact car. 
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The invitation indicates the desire of the Government to have the 
vehicles produced at the rate of 20 per working day, Eshelman in its 
bid offered to meet that production rate. The survey team, consider- 
ing all relevant factors, concluded that the assembly facilities pro- 
posed for use by Eshelman could not sustain that production rate. 

Paragraph 5 of Standard Form 32 made a part of the invitation, 


and which would become part of the resulting contract, provides in 
part as follows: 


(a) All supplies (which term throughout this clause includes without limita- 
tion raw materials, components, intermediate assemblies, and end products) 
shall be subject to inspection and test by the Government, to the extent prac- 
ticable at all times and places including the period of manufacture, and in any 
event prior to acceptance. 


* * ® * * * * 


(e) The Contractor shall provide and maintain an inspection system accept- 
able to the Government covering the supplies hereunder. Records of all inspec- 
tion work by the Contractor shall be kept complete and available to the 
Government during the performance of this contract and for such longer period 
as may be specified elsewhere in this contract. 


The survey team found that the bidder lacks the necessary tools and 


records to permit the establishment of an inspection system acceptable 


to the Government under the provisions quoted above. Specifically, 
hardness test equipment, inspection gages, electronic test tools, hy- 
draulic test tools, height gages, vernier calipers, fluorescent penetrant 


or magnetic particle testing equipment, and related tools were no- 


where in evidence in the bidder’s plant. It was further found that 


there is no evidence that the bidder has ever kept any of the records 
considered necessary for an adequate inspection system, including the 
following: calibration records of hardness test machines, instrument 


calibration records, periodic tool and gage inspection records, receiv- 


ing material test reports, electrical equipment test reports, electrical 
soldering certification reports or cards, periodic furnace certification, 
welders’ certification test reports or cards, X-Ray test reports, sample 
reports, periodic welding sample test reports, rework and rejection 
reports, machine qualification data sheets, and casting and forging 
inspection procedures. 

Under a prior invitation, an unfavorable finding was made by the 
General Services Administration as to Eshelman’s responsibility, but 
after the issuance to the firm by the Small Business Administration of 
a Certificate of Competency, a contract for the production of 1,622 
units of similar vehicles was awarded to Eshelman on July 16, 1958. 
The quantity was increased on August 15 to 1,673 units. It is the posi- 
tion of the Government that the Eshelman performance under that 
contract was such as to reflect unfavorably on his responsibility to 
perform a similar contract, Specifically, it is the Government’s con- 
tention that under that contract Eshelman did not furnish an accept- 
able pilot model on schedule, did not begin production at the time con- 
templated, and could not maintain the production rate provided for 


ems 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 707 


under the contract. Further, it is the Government’s position that a 
high incidence of component failures was experienced with the ve- 
hicles delivered under that contract and that the warranty service 
provided under the contract was, and is, materially deficient. 

It is your contention that these allegations of poor performance are 
not supported by the evidence. In your letter of April 5, 1960, you 
state that under the earlier contract the pilot model was to be produced 


by September 15, 1958; that Eshelman records indicate that the pilot 
model was successfully tested by the subcontractor, Charles D. Brid- 
dell, Inc., on August 7, 1958; that Eshelman advised GSA by letter 
of September 9, 1958, that the pilot model would be ready for official 
inspection on September 15, 1958. You further state that the pilot 


model was ready on the scheduled date, was extensively tested over a 
period of several weeks by the Government, and was approved by the 
Post Office Department on October 24, 1958. Formal notice of ac- 
ceptance was contained in a letter from General Services Administra- 
tion to the contractor dated November 14, 1958. You conclude in the 
light of the foregoing that the pilot model was ready in accordance 
with the contract schedule. 


The Government records indicate that the Post Office Department 
was first advised that a pilot model was ready for inspection at the 
plant of the subcontractor on September 4, 1958. Upon arrival at the 


plant, however, it was found that a complete model was not available 


for inspection but that only a portion of the vehicle and certain com- 
ponents could be inspected. Nevertheless, the inspection made of the 
incomplete vehicle revealed 15 deficiencies. Post Office Department 
personnel were next advised that a pilot model was ready for inspec- 


tion at the subcontractor’s plant on September 16, 1958. Examina- 


tion of the vehicle on that date disclosed that 33 corrections would be 
required before the model could meet specification requirements. On 
October 7, 1958, a pilot model was brought to the District of Columbia 
for inspection and it was determined on that same day that 29 changes 
were needed to bring the vehicle up to specification requirements. 
Finally, on October 24, a pilot model was presented for inspection at 
the subcontractor’s plant. The vehicle was carefully examined by 
representatives of the Post Office Department and road tested on that 
same day. Following the road test it was determined that the pilot 
model was acceptable subject to two corrections. Thus, it appears 
that, while under the terms of the contract an acceptable pilot model 
was required to be presented on or before September 15, 1958, a reason- 
ably acceptable model was not available until October 24, and that ac- 
ceptance then was subject to the performance of two corrections. 

In your letter of April 5, you also allege that the extension of time 
for completion of the contract granted under Amendment No. 1, which 
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included a reduction of the production rate from 20 to 12 vehicles per 
day, was required not by the inability of the contractor to meet the 
original contract requirements but by the changes and modifications 
imposed by the Post Office Department from time to time and formally 
incorporated into the contract by Amendment No. 1. 

With respect to the reason for the reduction in the production rate, 
Eshelman was advised by letter of April 20, 1959, from the GSA, that: 


You had previously requested that the production schedule be revised to more 
nearly meet the capacity of your source. Although twenty (20) vehicles per 
day is required by the terms of the contract the Government is willing to modify 
the contract to require a minimum of seventy-two (72) vehicles per week (12 
per day for 6 days), which would appear to be more realistic under the circum- 
stances of your production facilities. 


It seems clear from the foregoing that the rate was reduced solely to 
arrive at a quantity more compatible with the contractor’s capability. 

It is further stated in your letter of April 5, 1960, that in any case, 
since it appeared that the Government did not have the facilities to 
pick up in a timely manner vehicles produced under the contract, the 
production rate could not be considered a limiting factor. In support 
of the position that the Government could not absorb the completed 
vehicles as produced, you cite correspondence from the contractor 
showing that on June 8, 1959, there were 202 vehicles on hand awaiting 
Government pickup, 229 on June 15, 219 on June 22, 235 on June 29, 
224 on July 6, 107 on August 24, and 157 on August 17. 

We have been advised by the Post Office Department that the vehi- 
cles in question were not those which had been freshly produced but 
were, on the contrary, vehicles which had been returned for rework 
because of original deficiencies, and the “picking up” of those vehicles 
does not accurately reflect the Government’s ability to absorb vehicles 
at the contract rate. 

With respect to failures of components on the vehicles produced by 
Eshelman under the earlier contract, you concede in your letter of 
April 5 that the original front forks failed and had to be replaced, but 
you point out that this was done at no cost to the Government. You 
further concede that the original gas tanks required replacement but 
you point out that this was also done at no cost to the Government, 
that the tanks were produced by a large and reputable concern and 
that the difficulties experienced with the original tanks were not an- 
ticipated either by the contractor, the tank manufacturer, or the 
Government. With respect to the alleged failures in such component 
parts as brake drums, universal joints, and flexible tubings, you state 
that the contractor was never advised of any undue difficulty. 

The Post Office Department advises that as early as January 23, 
1959, vehicles delivered to the Alexandria, Virginia, Post Office for 
use in Springfield, Virginia, experienced cracked hubs on rear brake 
assemblies. Immediately after this situation developed, it is reported 
& meeting was held with Eshelman and his subcontractor and Eshel- 
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man was directed to change his supplier for this component and the 
contractor agreed to comply. The Government records also indicate 
that as of February 17, 1959, by which time 108 of the vehicles had 
been shipped to the field, failure of brake systems began to occur. Ex- 
amination by the Post Office personnel revealed that the brake linkage 
was incorrectly designed. It was determined by competent Post Of- 
fice personnel that the Briddell firm, which actually manufactured the 
vehicle, did not have in its employ an engineer capable of designing 
a satisfactory brake linkage. To assist Eshelman and Briddell, a 
two-cylinder vehicle of another manufacture was shipped to the sub- 
contractor’s plant to serve as a guide in the redesign of the brake 
linkage. Four Post Office employees, one automotive engineer and 
three automotive technicians, were assigned to the Briddell plant to 
insure that corrections made would continue. 

The Post Office Department records further indicate that on or 
about March 5, 1959, arrangements were made to return to the manu- 
facturer’s plant 108 vehicles which had been removed from service in 
the field due to brake linkage failure. (It may be noted that these 
108 vehicles were some of those which subsequently remained at the 
subcontractor’s plant awaiting pickup.) In addition to the fore- 
going, we were advised that in the latter part of January 1959, it was 
found that the brake drums for use on the vehicles were being im- 
properly cast and were being finished on a lathe inadequate for the 
work. These failures were brought to the attention of the subcon- 
tractor and the trouble was remedied. 

In addition, we have been advised that the following deficiencies 
have been reported to the Post Office Department up to April 1, 1960, 
with respect to the Eshelman vehicles produced under the contracts in 
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eee 10 | Speedometer ------------------ 27 
I gio inctcnontecienenat 4|Forks ------------------------ a 
Voltage Regulators -_-_-------- g | Wheels ----------------------- 
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In your letter of April 5 you also contest the position that the war- 
ranty service provided under the prior contact has been and remains 
inadequate. Additionally, you point out that the contractor experi- 
enced difficulty in maintaining his service organization because com- 
petition was set up by the Post Office Department for work other than 
warranty replacements. In this connection, it should be noted that 
the contract required the contractor to establish an organization for 
the performance of warranty service, but it did not obligate the Gov- 
ernment to employ that service organization for nonwarranty work 
and in the best interest of the Government, the latter type of work was 
normally awarded on the basis of the lowest cost to the Government. 

There may, unfortunately, have been a lack of formal notification 
by GSA to the contractor as to cases of lack of adequate service. Some 
difficulty undoubtedly arose from the fact that neither Briddell, the 
subcontractor, who actually manufactured the vehicles, nor the user, 
the Post Office Department, was a primary party to the contract; both 
in effect operated through intermediates so far as formal notification 
was concerned. In any case, while the failure to make official notifi- 
cation as to lack of adequate warranty service might affect the Gov- 
ernment’s right to initiate proceedings against the contractor for 
breach of contract, we do not believe it should be determinative of the 
question so far as responsibility of the bidder to perform further con- 
tracts is concerned. 

Even assuming inadequate performance under the past contract, 
you contend, in an enclosure to your letter of February 17, that the 
failure to perform satisfactorily under one prior award is an insuf- 
ficient basis for rejection of a bid. In support of the contention, you 
cite our decisions at 27 Comp. Gen. 621, 15 id. 149, and 14 éd. 3138. 

In 27 Comp. Gen. 621, we noted at page 625 that the fact of a default 
by a bidder under a prior contract is not per se a sufficient basis for 
regarding him as irresponsible with respect to a later procurement. 
The other decisions noted by you are to the same effect. While we 
continue to maintain the position that the fact of an earlier default 
does not of necessity establish a lack of responsibility, we think that 
the circumstances of the contractor’s failure to perform properly and 
in a timely manner under the earlier contract are for consideration, 
and in this case we cannot find that the contractor’s record under the 
prior contract, coupled with the facts found by the survey team, do 
not furnish a reasonable basis for the administrative determination of 
lack of responsibility. 

In additional enclosures to your letters of February 17 and March 
1, it is variously noted that Eshelman now has more plant space and 
a larger engineering staff than were available to the firm under the 
prior contract, It is also noted that an independent engineering con- 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 711 


cern has concluded that Eshelman has the ability to perform the new 
procurement on schedule. 

Clearly, one of the factors in determining the responsibility of a 
bidder is his apparent ability to perform in accordance with the re- 
quirements set out in the invitation, The determination of the pros- 
pective contractor’s ability to perform is primarily the function of the 
administrative officers concerned, and in the absence of any showing 
of bad faith or lack of reasonable basis therefor, there is no basis upon 
which we may object. 37 Comp. Gen. 430, 435. The projection of a 
bidder’s ability to perform if awarded a contract is of necessity a 
matter of judgment. While such judgment should be based on fact 
and should be arrived at in good faith, it must properly be left largely 
to the sound administrative discretion of the contracting offices in- 
volved, since they are in the best position to assess responsibility, they 
must bear the major brunt of any difficulties experienced by reason 
of the contractor’s lack of ability, and they must maintain the day to 
day relations with the contractor on behalf of the Government. For 
these reasons, it would be unreasonable to superimpose the judgment 
of our Office or any other agency or group on that of the contracting 
officials. In view thereof, and of the apparent substantial basis for 
the conclusion of the contracting agency as to the responsibility of 
the Eshelman firm—which has, in effect, been confirmed by the Small 
Business Administration—we see no legal basis upon which we may 
properly object to the determination to reject the Eshelman bid. 


[ B-141775 J 


Military Personnel—Gratuities—Reenlistment Bonus— 
One-Year Enlistment Extensions 


Although two one-year enlistment extensions by Navy members could not be 
combined to be considered a voluntary extension of an enlistment for two or 
more years for purposes of the reenlistment bonus authorized under section 
208(e) (2) of the Career Compensation Act of 1949, in view of the precise defini- 
tion of “reenlistment,” the substantive change from the act of August 22, 1912, 
when 10 U.S.C. 5539(b) was enacted into law to permit all extensions of an 
enlistment to be considered one continuous extension, requires the conclusion 


that two one-year extensions of a member's enlistment constitute a reenlistment 
for a reenlistment bonus under section 208 of the Career Compensation Act of 
1949. 


To J. T. Pyron, Department of the Navy, April 18, 1960: 


By second endorsement dated January 20, 1960 (NCAS202), the 
Comptroller of the Navy forwarded your letter of December 14, 1959, 
with enclosures, in which you request an advance decision as to the 
propriety of crediting the pay account of Salvador Aleguas, Jr., 
424 00 38, AT2, USN, with a reenlistment bonus in the amount of $40. 
Your request for decision has been assigned Department of Defense 
Military Pay and Allowance Committee Submission No. DO-N-4787. 
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It appears from enclosure (3) submitted with your letter that the 
member enlisted in the Regular Navy for four years on July 12, 1954; 
that he voluntarily extended his enlistment for a one-year period on 
July 11, 1958; and that on July 11, 1959, he again voluntarily extended 
his enlistment for a one-year period. Photostatic copy of NAV Form 
546 (enclosure (3)) provides for adjusting the enlisted man’s pay 
account, incident to the extension of July 11, 1959, by crediting him 
with reenlistment bonus in the amount of $40 under section 207 of the 
Career Compensation Act of 1949, as amended, 37 U.S.C. 238. You 
request a decision as to whether the member is entitled to elect to 
receive reenlistment bonus under section 208 of the Career Compen- 
sation Act of 1949, 87 U.S.C. 239, as added by the act of July 16, 
1954, 68 Stat. 489, 37 U.S.C. 239(e) (2), in which event you say he 
would not be entitled to any reenlistment bonus incident to the exten- 
sion of July 11, 1959, since under the provisions of paragraph 044075, 
Navy Comptroller Manual, two one-year extensions do not constitute 
a “reenlistment” under section 208, but would be entitled to a reenlist- 
ment bonus as for his first reenlistment upon his subsequent discharge 
and reenlistment, or whether he must accept the $40 bonus under 
section 207. In the latter event, upon his next reenlistment the bonus 
would be computed on the basis of a second reenlistment. 

The Comptroller of the Navy has pointed out that we held in 32 
Comp. Gen. 290 that two succeeding one-year extensions of an enlist- 
ment in the Navy or Marine Corps should be viewed as a reenlistment 
for the aggregate period of the extensions for the purpose of reenlist- 
ment bonus under section 207, the decision being based, in part, on the 
act of August 22, 1912, as amended, 34 U.S.C. 184 (1952 Ed.), which 
provided that enlisted men of the Navy and Marine Corps who ex- 
tended the term of their enlistment as there authorized should receive 
the same pay and allowances as though regularly discharged and im- 
mediately reenlisted. Also, it was pointed out that in 34 Comp. Gen. 
615, we said that since section 207 did not contain specific language 
defining a reenlistment, it was proper to consider the provisions of the 
1912 act, for Navy and Marine Corps personnel in connection with 
that section. However, since the word “reenlistment” was expressly 
defined in section 208(e) of the Career Compensation Act of 1949, as 
amended, 37 U.S.C. 239(e) as including “a voluntary extension of an 
enlistment for two or more years,” it was further stated in that de- 
cision that unless a single extension was for two or more years it should 
not be regarded as a reenlistment under section 208. Finally, the 
Comptroller of the Navy directed attention to the codification of the 
act of August 22, 1912, by the act of August 10, 1956, 70A Stat. 320, 
as 10 U.S.C. 5539, subsection (b) of which reads as follows: 


A member who extends his enlistment under this section is entitled to the 
same pay and allowances as though he had reenlisted. For the purpose of deter- 
mining entitlement to reenlistment bonus and to travel and transportation allow- 
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ances upon discharge, all such extensions of an enlistment are considered one 
continuous extension. [Italics supplied.] 


As indicated above, our decision of May 19, 1955, 34 Comp. Gen. 
615, and the later decision of January 17, 1956, 35 Comp. Gen. 403, 
held that an extension of an enlistment for one year could not be 
combined with another extension of the enlistment so as to be con- 
sidered a “voluntary extension of an enlistment for two or more years” 
to come within the definition of a reenlistment contained in section 
208(e) (2), 37 U.S.C. 239(e) (2). Those decisions are deemed to have 
been proper in view of the precise definition of “reenlistment” con- 
tained in section 208, as it is not considered that the language of the 
1912 act required the conclusion that a one-year extension and a further 
extension constituted a voluntary extension for “two or more years.” 

The above-quoted subsection 5539(b) of Title 10 of the U.S. Code 
now provides, however, that for the purpose of determining entitle- 
ment to reenlistment bonus, all extensions of an enlistment under that 
section are considered “one continuous extension.” While section 49 
of the act of August 10, 1956, 70A Stat. 640, states that, in reenacting 
Title 10 of the United States Code, it was the legislative purpose to re- 
state the law without substantive change, it nevertheless seems ap- 
parent that subsection 5539(b) represents a substantive change from 
the provisions of the 1912 law. Under the present provision that “all 
such extensions of an enlistment are considered one continuous exten- 
sion,” it seems clear that the two one-year extensions of the member’s 
enlistment constituted a reenlistment within the contemplation of 
section 208. 

Accordingly, if Aleguas elects to receive reenlistment bonus under 
section 208, it is concluded that he is entitled to be paid a bonus under 
that section, ‘f otherwise proper, computed on the basis of a reen- 
listment for two years on the effective date of the extension of July 
11, 1959. 

[ B-139174 J 


Military Personnel — Transportation — Automobiles — 
Brokers’ Fees 


Customs brokers’ fees which are paid by members of the uniformed services 
for effecting the entry of their privately owned automobiles in foreign countries 
after transoceanic shipment at Government expense, under 10 U.S.C. 6157 
(Navy) or 10 U.S.C. 4748 (Army), may not be regarded as a part of the ocean 
transportation cost nor may customs services be regarded as within the term 
“shipping services” in section 901 of the Merchant Marine Act, 1936, as amended, 
46 U.S.C. 1241, which does not include services after the automobiles are un- 
loaded at destination; therefore, reimbursement to the members of such charges 
is not authorized. 


To W. F. Harbin, Department of the Navy, April 20, 1960: 


By second endorsement dated October 23, 1959, the Comptroller of 
the Navy forwarded your letter of September 18, 1959, with enclo- 
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sures, requesting an advance decision as to whether payment is author- 
ized on the submitted voucher in favor of Lieutenant Commander Don 
C. McVey, USN, for reimbursement of customs brokers’ fees and han- 
dling charges paid by him to effect entry of his automobile into Spain, 
in the circumstances shown. The submission of your request for de- 
cision was assigned PDTATAC Control No. 59-44. 

By orders dated June 10, 1957, and endorsements thereon, Com- 
mander [then lieutenant] McVey was detached from duty at Wash- 
ington, D.C., directed to proceed to Madrid, Spain, and report to the 
U.S. Naval Attache, American Embassy, for duty. He reported for 
duty at Madrid on January 22,1958. It appears that incident to such 
permanent change of station orders the officer’s automobile was 
shipped by the Government to Spain, and that on February 28, 1958, 
he paid a customs brokers’ fee (apparently including handling 
charges) of $24.49 to effect entry of his automobile into Spain. The 
submitted claim is for reimbursement of the expenses so incurred by 
him. 

You report that under the provisions of Procedural Agreement No. 
5 of the September 26, 1953, agreements between the United States and 
Spain, the Joint U.S. Military Group, Spain, concluded an agreement 
whereby designated agents at specific ports of entry in Spain would 
process through customs, free of taxes, dues and fees, personal ef- 
fects—including privately owned vehicles—of the United States per- 
sonnel of the Department of Defense engaged in the Spanish Base 
Construction Program. You also state that personnel assigned to 
duty with the Office of the Naval Attache, Madrid, Spain, have not 
been considered under the provisions of the Procedural Agreement 
and have been required to bear the expense of customs brokers’ fees 
and port handling charges in effecting entry of their private vehicles 
into Spain. You request a decision as to the entitlement of military 
personnel assigned to the Office of the Naval Attache to reimbursement 
of amounts paid by them for the processing at ports of entry of their 
privately owned vehicles. 

The Chief, Bureau of Supplies and Accounts, has expressed the view 
that since customs brokerage charges are not considered a part of the 
cost of transportation of automobiles, there is no authority of law 
for such charges to be paid from appropriated funds of the Navy. 

10 U.S.C. 6157, 70A Stat. 387, provides that: 


Notwithstanding section 73c of title 5, when any member of the naval service is 
ordered to make a permanent change of station, one motor vehicle owned by 
him for his personal use may be transported to his new station on a Government- 
owned vessel. 


The act of May 28, 1956, 70 Stat. 187, 46 U.S.C. 1241, amended sec- 
tion 901 of the Merchant Marine Act, 1936, as amended, by adding at 
the end thereof a new subsection reading as follows: 
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(c) That notwithstanding any other provision of law, privately owned Ameri- 
can shipping services may be utilized for the transportation of motor vehicles 
owned by Government personnel whenever transportation of such vehicles at 
Government expense is otherwise authorized by law. 


Implementing regulations relating to the transportation of pri- 
vately owned motor vehicles for Navy personnel are contained in 
paragraphs 58300 to 58312, Volume V, Bureau of Supplies and Ac- 
counts Manual. Paragraph 58300 of that regulation provides that 
transportation of one privately owned motor vehicle of military per- 
sonnel of the Navy ordered to make a permanent change of station 
to, from, or between overseas areas, may be authorized to the new sta- 
tion on Government-owned vessels or on privately owned United 
States flag commercial vessels, free of loading and ocean transporta- 
tion charges, Paragraph 58305 of the same regulations provides that 
the expenses involved in delivering a motor vehicle to and removing 
it from a port will be paid by the owner, except that naval activities 
may issue a sufficient quantity of gasoline without charge to permit 
the remeval of the automobile to the nearest service station. 

While the applicable provisions of the statutes and regulations pro- 
vide for the transoceanic shipment of automobiles owned by Navy 
members ordered to duty overseas, when shipment is authorized, on 
Government-owned vessels or on commercial American vessels, there 
is no express provision in the statutes or regulations for reimbursing 
owners for expenses incurred by them in connection with such trans- 
portation of their automobiles at personal expense. The statutes and 
regulations appear to contemplate that the authorized shipments of 
automobiles to overseas areas for Navy members will be arranged for 
and effected by the appropriate transportation officer at no expense 
to the member for ocean transportation. Thus, it has been held that 
if a member upon his assignment to duty overseas has his automobile 
shipped to his new station at personal expense, he would not be en- 
titled to reimbursement from appropriated funds for the expenses so 
incurred by him. Decision of December 30, 1958, B-138106. 

Even if reimbursement of costs of transportation were proper, it 
would seem that a customs broker’s fee charged by a customs broker 
in Spain to effect entry into that country of an automobile owned by 
a member of the uniformed services may not properly be considered as 
a part of the ocean transportation cost involved. The act of May 28, 
1956, authorizes only the use of “American shipping services” and it 
would appear that the only shipping service required, after the vessel 
involved arrived at its destination in Spain, was the use of its unload- 
ing facilities. Clearly, customs brokerage charges for services ren- 
dered by a customs broker after that time have nothing to do with 
such shipping services. 

Accordingly, payment of the submitted voucher is not authorized 
and it will be retained here. 
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[ B-142477 J 


Civilian Personnel — Deceased — Transportation — Re- 
mains—Alaska and Hawaii 


After the admission of Alaska and Hawaii into the Union, employees officially 
stationed in those States were only entitled, under the act of July 8, 1940, 5 
U.S.C. 108a, which authorizes the transportation of remains at Government ex- 
pense under certain circumstances, to the benefits which are provided for em- 
ployees in the United States [who die while in a travel status] rather than to the 
benefits provided for employees stationed in a Territory or possession of the 
United States or in a foreign country; the status of Alaska and Hawaii on the 
date of the death of the employee being determinative of the benefits payable 
by the Government. 


To the Administrator, Veterans Administration, April 20, 1960: 


On April 1, 1960, your Associate Deputy Administrator, requested 
our decision upon two questions concerning the effect of the admission 
of Alaska and Hawaii into the Union upon the application of the pro- 
visions ef the act of July 8, 1940, 54 Stat. 743, as amended, 5 U.S.C. 
103a, in cases of death of civilian employees of the Government. The 
two questions are as follows: 


(1) Are Government employees performing official duties in the States of 
Alaska and Hawaii entitled to the transportation benefits provided by Public 
No. 729, 76th Congress, as amended (5 U.S.C. 103a) ? 

(2) If reply to the general question is in the negative, are Government em- 
ployees who were assigned to duty in Alaska and Hawaii before statehood 
was granted entitled to such transportation benefits? 


The act of July 8, 1940, is in pertinent part as follows (quoting 
from 5 U.S.C. 103a) : 


In case any civilian officer or employee of the United States dies (1) while in 
a travel status away from his official station in the United States or (2) while 
performing official duties in a Territory or possession of the United States or in 
a foreign country or in transit thereto or therefrom, the head of the department, 
independent establishment, agency, or federally owned or controlled corporation, 
hereinafter called department, in the service of which such officer or employee 
was engaged, is authorized, under regulations to be prescribed by the President 
and except as otherwise provided by law, to pay from the appropriation available 
for the activity in which he was engaged—— 

(a) In case of the death of the officer or employee in such travel status in the 
United States, or in the case of the death of the officer or employee while per- 
forming official duties in a Territory or possession of the United States or in a 
foreign country or in transit thereto or therefrom, the expenses of preparing and 
transporting the remains of such officer or employee to his home or official sta- 
tion or such other place as the head of the department concerned shall determine 
to be the appropriate place of interment. 

(b) In case of the death of the officer or employee while performing official 
duties in a Territory or possession of the United States or in a foreign country 
or in transit thereto or therefrom, the transportation expenses of his dependents, 
including expenses incurred in packing, crating, drayage, and transportation of 
household effects and other personal property to his former home or such other 
place as the head of the department shall determine. 


Under the above-quoted statute the remains of a deceased employee 
who dies while officially stationed in the United States may be pre- 
pared and transported at Government expense only when the employee 
was in a travel status away from his official station at the time of his 
death. On the other hand, an employee stationed in a Territory or 
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possession of the United States or in a foreign country or in transit 
thereto or therefrom is not required to have been in a travel status at 
the time of his death in order to qualify for the benefits of that act— 
it being sufficient that death occurred “while performing official 
duties.” Further, in the case of death of an employee stationed in the 
United States, no right exists under the statute for transportation of 
his dependents or household effects. 

In principle, the situation here involved is similar to that considered 
in our decision of October 1, 1958, 38 Comp. Gen. 261, concerning the 
effect of the admission of Alaska into the Union upon the 45-day leave 
accumulation benefit theretofore enjoyed by employees officially sta- 
tioned within her borders. We held in that decision that employees 
stationed in Alaska on the date of her admission as a State automatic- 
ally became subject to the 30-day annual leave limitation applicable to 
employees officially stationed within the several States. 

Similarly, for the purposes of the act of July 8, 1940, Alaska and 
Hawaii upon their admission into the Union as States lost their status 
as Territories. Hence, the provisions of that act applicable to em- 
ployees officially stationed within the United States automatically be- 
came applicable to employees officially stationed within Alaska or 
Hawaii on or after the date of their admission as States. In that con- 
nection both section 8(d) of the Alaska Statehood Act, Public Law 
85-508, July 7, 1958, 72 Stat. 344, and section 15 of the Hawaii State- 
hood Act, Public Law 86-3, March 18, 1959, 73 Stat. 11, provide in 
effect that the “laws of the United States shall have the same force and 
effect within” Alaska or Hawaii, as the case may be, “as elsewhere 
within the United States.” In our decision of December 18, 1958, 38 
Comp. Gen. 447, we construed that provision merely as a requirement 
that the laws of the United States be given the same validity and force 
in Alaska as in other States. The same construction would be applica- 
ble in the case of Hawaii. Hence, after the admission of Alaska and 
Hawaii into the Union, the act of July 8, 1940, continued in force and 
effect in both jurisdictions. However, employees stationed in Alaska 
and Hawaii thereafter became entitled to the benefits provided by such 
act for employees stationed within the United States in lieu of the 
benefits authorized by the act for employees stationed in Territories 
and possessions, etc., to which they theretofore had been entitled. The 
first question is answered accordingly. 

Concerning the second question presented, our view is that the fact 
an employee was assigned to Alaska or Hawaii before statehood was 
granted is not controlling. Since death is the contingency establishing 
immediate entitlement to the benefits provided under the act of July 
8, 1940, the status of Alaska or Hawaii—whichever of the two may 
have been the official station of the employee—as of the date of death 
of the employee would determine the benefits payable by the Govern- 
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ment under that act. Therefore, as to such an employee the answer to 
the first question is applicable in the event of his death while stationed 


in Alaska or Hawaii after their admission as States. 
[ B-141855 J 


Military Personnel—Quarters Allowance—Civilian College 
Attendance—Travel, Ete., Status—Prohibition 


A period between permanent duty assignments when members of the uniformed 
services, without dependents, are permitted to attend civilian colleges to com- 
plete studies to qualify for baccalaureate degrees must be regarded as either a 
period of temporary duty or a period of leave of absence within the meaning 
of section 102 of the Deficiency Appropriation Act, 1950, 37 U.S.C. 320, which pro- 
hibits the receipt of quarters allowance by members without dependents for any 
period in a travel or leave status between permanent duty stations; and, there- 
fore, such members are probihited from receiving quarters allowance while 
attending civilian colleges between permanent duty assignments. 


To the Secretary of Defense, April 21, 1960: 


Reference is made to letter of January 27, 1960, from the Assistant 
Secretary of Defense, requesting decision as to whether, in view of the 
provisions of section 102 of the Deficiency Appropriation Act, 1950, 
a member of the Armed Forces, without dependents, is entitled to basic 
allowance for quarters during the period he is detached from his 
permanent duty station, assigned to a personnel center for further 
assignment, and is further assigned to temporary duty, with no per 
diem authorized, at a university for the purpose of completing college 
studies to qualify for a baccalaureate degree prior to reporting to the 
personnel center. 

It is stated in Committee Action No. 259, Military Pay and Allow- 
ance Committee, Department of Defense, which accompanied your 
submission, that certain military personnel are authorized, under the 
provisions of service regulations, to complete college studies in sub- 
ject areas of functional importance to the military profession and are 
permitted to satisfy the traditional residence requirement for the bac- 
calaureate degree at accredited civilian colleges and universities while 
en route to a new permanent station under permissive travel orders 
not entitling them to payment of per diem. An actual case cited in- 
volves an officer who will attend a university for approximately six 
months after leaving his former permanent duty station, en route to 
an ultimate overseas command. It is contended that, since officers 
who perform normal temporary duty en route receive per diem at a 
rate which includes an allowance for quarters, if not furnished in kind, 
an inequity results if members in residence at civilian colleges are 
denied the basic allowance for quarters under the provisions of section 
102 of the Deficiency Appropriation Act, 1950, 64 Stat. 288, 37 U.S.C. 
320, which provides as follows: 


No appropriation shall be available for payment to any member of the uni- 
formed services without dependents (as defined in section 231(g) and 252 of this 
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title) of a basic allowance for quarters for any period after June 29, 1950, while 
such member is in a travel or leave status between permanent-duty stations, in- 
cluding time granted as delay enroute or proceed time. 

Our decision of October 21, 1954, B—121258, cited in the Committee 
Action, concerned a claim by a member without dependents for basic 
allowance for quarters covering a period of temporary duty per- 
formed by him while in a travel status between permanent duty sta- 
tions. In denying the claim under the provisions of section 102 of the 
Deficiency Appropriation Act, 1950, it was pointed out that the per 
diem paid him for the same period included an amount for quarters, 
and that the purpose of the act was to prevent payment of double al- 
lowances for quarters. The fact, however, that members precluded by 
this act from receiving a basic allowance while in the performance of 
official business receive an adequate allowance for quarters in the 
form of per diem, does not in any way invalidate the further provision 
of the act which precludes payment of a basic allowance for quarters 
to a member in a leave status between duty stations. Thus, it is in- 
dicated that it was the legislative intent, in the absence of a necessity 
for maintaining rental quarters at an assigned station, to also deny 
basic allowance for quarters to a member without dependents for any 
period during which such member absents himself from a military 
post for personal reasons. 

On the premise that education of the type provided in accredited 
civilian schools increases understanding and raises military perform- 
ance potentials and that the general] educational development of mili- 
tary personnel on a continuing basis supports procurement, training 
and utilization, the several services have by regulation (for example, 
Army Regulations No. 621-5, February 20, 1957) established policies 
and authorized funds for furthering the education of such personnel. 
Paragraph 11c(7) (b)1, AR 621-5, provides that in connection with a 
permanent change of station, officers selected to attend civilian schools 
will be issued permissive travel orders under the provisions of para- 
graph 6453, Joint Travel Regulations, and will be authorized a speci- 
fied number of days as temporary duty at no expense to the Govern- 
ment for the purpose of attending a particular school. Where no 
permanent change of station is involved, selected officers may be issued 
permissive travel orders under paragraph 11c7(b)2, AR 621-5, for 
the purpose of attending civilian schools subject to the same condi- 
tions. Thus, members attending such schools between changes of sta- 
tion receive no per diem but may benefit by the receipt of mileage to 
the extent that travel to the school is in the direction of the new station. 
Members attending schools with no permanent change of station not 
only receive no per diem but, under permissive travel orders, are re- 
quired to perform all travel at personal expense. Further, such mem- 
bers, if occupying Government quarters at their permanent station, 
are not entitled to a basic allowance for quarters while away at school 
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under such orders. See our decision of August 13, 1959, B-139902, 
copy enclosed. It appears, therefore, that the pertinent regulations 
recognize that the so-called temporary duty for an extended period 
of time authorized in the permissive travel orders for the purpose 
of attending a civilian school to fulfill requirements for a baccalaureate 
degree is essentially a leave of absence as distinguished from an assign- 
ment to a military duty away from the member’s permanent station. 
Under the plain terms of section 102 of the Deficiency Appropriation 
Act, 1950, members without dependents while in a leave status be- 
tween permanent duty stations may in no event receive a basic allow- 
ance for quarters for such period. Also, a member without depend- 
ents who is furnished or assigned quarters at his permanent station 
receives no basic allowance for quarters while away on leave. See 
Army Regulations 37-104, paragraph 5-10a. 

In the light of the foregoing, it would not appear that any sub- 
stantial inequity is created in cases such as here involved by a strict 
application of the provisions of section 102 of the Deficiency Appro- 
priation Act, 1950, the language of which, in our view, requires that 
the basic allowance for quarters be denied members without depend- 
ents while attending a civilian schoo] to obtain a baccalaureate degree 
under circumstance such as here involved whether the period of at- 
tendance is regarded as a period of temporary duty or as a leave of 
absence. Accordingly, the question presented in the Assistant Secre- 
tary’s letter is answered in the negative. 


[ B-100610 J 


Military Personnel—Pay—Retired—Fleet Reservists—Ac- 
tive Duty After Retirement—Service Credits 


Members of the uniformed services who had less than 16 years’ service when 
transferred to the Fleet Reserve under the act of July 1, 1922, and who performed 
active duty after transfer may be granted constructive service of 16 years to 
which the members may have added the subsequent active duty service to qualify 
for increased retired pay under section 208 of the Naval Reserve Act of 1938, 
34 U.S.C. 854g, in accordance with Mojica, et al. v. United States (Senst case), 
C. Cls. No, 264-52, which recognized such constructive service; therefore, similar 
claims will be settled accordingly and administrative payments made on this 
basis will not be questioned. 87 Comp. Gen. 383, overruled. 


To the Secretary of Defense, April 22, 1960: 


This has reference to the decision rendered on January 20, 1960, 
by the Court of Claims in the case of Mojica, et al. v. United States, 
C. Cls. No. 264-52 (Sadie L. Senst and Peggy Mae Wilson, Benefi- 
ciaries of the Estate of Walter Carr Senst, deceased, plaintiff No. 60), 
in favor of the plaintiff, granting retainer or retired pay as one-half 
of base pay, plus permanent additions in accordance with the decision 
in Sanders v. United States, 120 C. Cls. 501, to a member trans- 
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ferred to the Fleet Naval Reserve pursuant to the provisions of the act 
of July 1, 1922, P.L. 263, 42 Stat. 799, 800, with less than 16 years’ 
service, who had performed active duty after transfer of at least three 
years and six months. 

The court held that men transferred to the Fleet Reserve pursuant 
to the provisions of the act of July 1, 1922, with less than 16 years’ 
service were thereby granted constructive service of 16 years to which 
the member could add his years of subsequent active service under sec- 
tion 208 of the Naval Reserve Act of 1938, as added by section 3 of the 
act of August 10, 1946, 60 Stat. 993, 34 U.S.C. 854g, in order to com- 
pute his retired or retainer pay on the one-half base pay formula 
under the ruling of the court in the Sanders case. 

Since we had reached a different conclusion in our decision of De- 
cember 4, 1957, 37 Comp. Gen. 383, we recommended to the Depart- 
ment of Justice that the court be requested to reconsider its decision in 
the Senst case. By letter dated March 23, 1960, the Department of 
Justice advised that no further proceedings will be taken by that De- 
partment with respect to the decision of the court in that case. 

While we disagree with the court’s conclusions, the views adopted 
are not entirely untenable. In such circumstances, we have decided 
to follow the rule established in the Sens¢ decision in the settlement 
of other similar claims and otherwise proper administrative payments 
made in accordance with the rule established by that decision will not 
be questioned by this Office. 


[ B-141816 J 


General Average Claims—Claim Settlement Jurisdiction— 
Administrative In Lieu of General Accounting Office Settle- 
ment 

General average claims arising incident to shipments under Government or 
commercial bills of lading may be settled administratively without referral to 
the General Accounting Office; however, if any such claims involve doubtful 


questions of law or fact they should be sent to the General Accounting Office. 
B-55025, March 18, 1946, modified. 


To the Secretary of the Navy, April 22, 1960: 


By letter of January 25, 1960, reference GA-413 Ser 47M7, a copy 
attached, the Counsel of the Military Sea Transportation Service 
transmitted to our Office the Statement of General and Particular 
Average and Special Charges on Cargo prepared by Johnson and 
Higgins, general average adjusters, on behalf of the Luckenbach 
Steamship Co., owner of the SS. Marine Leopard. Claim in the 
amount of $2,836.38 is presented under the provisions of Government 
bills of lading covering Government-owned cargo aboard the SS. 
Marine Leopard as the Government’s contribution toward expendi- 
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tures of a general average nature resulting from the collision of that 
ship and the SS. Howard Olson on May 14, 1956, at Point Sur, Cali- 
fornia. The Military Sea Transportation Service states that in its 
opinion a general average incident did occur; that the items of ex- 
pense appear reasonable and proper general average disbursements ; 
that no defense exists to the general average claim; and that the Gov- 
ernment’s contributory share in the general average as claimed is 
properly payable. An examination of the file pertaining to the claim 
discloses no doubtful question of law or fact and the claim is properly 
for payment. 

The letter from the Military Sea Transportation Service indicates 
that the claim was transmitted to our Office in compliance with our 
decision of June 15, 1955, B-121169, 34 Comp. Gen. 676. Prior to our 
decision of June 15, 1955, all general average claims were required to 
be forwarded to our Office for settlement pursuant to our decision of 
March 18, 1946, B-55025. Our decision of June 15, 1955, modified 
decision of March 18, 1946, to the extent of authorizing administra- 
tive settlement of certain general average claims arising under char- 
ter agreements containing the so-called disputes clause. In our de- 
cision of June 15, 1955, we stated as follows: 


Accordingly, these claims [claims arising under charter agreements contain- 
ing the so-called disputes clause] need no longer be transmitted here for settle- 
ment but should be settled administratively with due regard to the contractor’s 
rights under the so-called disputes clause concerning all questions of fact. 
Where, however, the settlement requires the resolution of legal questions not 
heretofore decided by our Office, or where the question of law involved is not 
conclusively settled by the courts, the payment should not be made administra- 
tively until the question has been referred here for appropriate decision or, in 
lieu thereof, the claim may be forwarded for direct settlement after resolution 
of disputed material facts under the procedure set forth in the disputes clause. 


No change is contemplated in the handling of general average claims 
arising under charter agreements containing the disputes clause, and 
our decision of June 15, 1955, with regard thereto should continue to 
be followed. 

However, our experience with the general average claims trans- 
mitted to our Office for settlement subsequent to our decision of June 
15, 1955, has led to the conclusion that our decision of March 18, 1946, 
B-55025, should be further modified with respect to general average 
claims arising under Government or commercial bills of lading. Ac- 
cordingly, these claims need no longer be transmitted here for settle- 
ment but should be settled administratively in the absence of doubtful 
questions of law or fact. Any claim which involves the resolution of 
doubtful questions of law or fact should be transmitted to our Office 
for settlement. 

The claim transmitted to our Office by the letter of January 25, 1960, 
which is returned herewith together with all pertinent papers, may be 
paid administratively in the amount claimed, if otherwise proper. 
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[ B-141608 J 


Public Buildings—Repairs, Etc.—Appropriations—Spe- 
cific Authorization 

The provision in the Independent Offices Appropriation Act, 1959, making funds 
available to carry out the Federal Civil Defense Act of 1950, together with the 
authority in section 201(h) of the act, for renovation of facilities for civil de- 
fense, satisfies the requirement in section 3733, Revised Statutes, 41 U.S.C. 12, 
which precludes the execution of contracts for public improvements in the absence 
of a specific appropriation; therefore, 1959 funds may be used to reimburse the 


General Services Administration for work incident to the rehabilitation of a 
training center. 


pn Administrator, General Services Administration, April 26, 


Your letter of December 30, 1959, concerns three job orders issued 
by the Office of Civil and Defense Mobilization (OCDM) for certain 
work to be performed by the General Services Administration on a 
reimbursable basis. 

Job order No. CDM 59-17 was issued on December 10, 1958, in the 
estimated amount of $5,000 for engineering services in developing 
plans and specifications for the rehabilitation for the Alameda Train- 
ing School, Alameda, California. Thereafter, on June 26, 1959, 
OCDM issued job order No. CDM 59-32 in the estimated amount of 
$55,000 for the rehabilitation (alterations and improvements) of the 
school. On the same day, job order No. CDM 59-33 in the estimated 
amount of $32,500 was issued for alterations and improvements to 
buildings 32 and 34, OCDM, Region 7 Headquarters, Santa Rosa, 
California. 

You say that based on the OCDM certification that its 1959 fiscal 
year appropriation was available for reimbursement for the work 
covered by the job orders, your Regional Office, San Francisco, pro- 
ceeded with the preparation of the necessary plans and specifications 
and contracted for the performance of the actual alteration work. 

In letter dated November 16, 1959, to the Regional Commissioner, 
General Services Administration, San Francisco, our Regional Man- 
ager concluded that each of the above jobs, if accomplished, would 
constitute public improvements of federally owned buildings for 
which OCDM has no specific funds available in its fiscal year 1959 
appropriations to reimburse the General Services Administration. 
You say that upon receipt of this letter your Regional Office suspended 
work on job order No. CDM 59-33, but proceeded on the other two job 
orders since a binding contract had been entered into prior to receipt 
of the letter. 

You say that in view of the broad authority in sections 401 (c), (e) 
and 201(h) of the Federal Civil Defense Act of 1950, as amended, 
50 U.S.C. App. 2253 (c), (e) and 2281(h), and the material contained 
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in the legislative history of the OCDM appropriations for fiscal year 
1959 both OCDM and the General Services Administration have con- 
cluded that the OCDM’s fiscal year 1959 appropriation clearly is 
legally available for reimbursement for the purpose as indicated, and, 
as such, within the purview of our decision of May 13, 1959, 388 Comp. 
Gen. 758. 

In view of the doubt, however, expressed by our Regional Manager, 
you request our concurrence in the position taken by the General Serv- 
ices Administration and OCDM. 

It is apparent from the specifications for the projects that the work 
contemplated by job orders CDM 59-32 and CDM 59-33 will consti- 
tute “public improvements” within the meaning of those words as 
used in section 3788, Revised Statutes, 41 U.S.C. 12. This section pro- 
vides as follows: 


No contract shall be entered into for the erection, repair, or furnishing of any 
public building, or for any public improvement which shall bind the Government 
to pay a larger sum of money than the amount in the Treasury appropriated for 
the specific purpose. (R.S. § 3733.) 


The doubt in the matter arises because of the above-quoted provision 
of law. 

The Office of Civil and Defense Mobilization, headed by a Director, 
was created by consolidating the Office of Defense Mobilization and 
the Federal Civil Defense Administration pursuant to Reorganiza- 
tion Plan No. 1 of 1958, 72 Stat. 1799, as amended, 72 Stat. 861, 5 
U.S.C. 133z-15 note. Since this consolidation did not become effective 
until July 1, 1958, separate appropriations were made to the Office of 
Defense Mobilization and the Federal Civil Defense Administration 
for fiscal year 1959, but, under the above-cited reorganization act, 
both appropriations were available to OCDM. 

Section 201(h) of the Federal Civil Defense Act of 1950, as amended, 
50 U.S.C. App. 2281 (h), provides, in part, as follows: 


The Administrator is authorized, in order to carry out the above-mentioned 
purposes, to— 
* t + * * - * 


Procure by condemnation or otherwise, construct, lease, transport, store, main- 
tain, renovate or distribute materials and facilities for civil defense, with the 
right to take immediate possession thereof: * * * [Italics supplied.] 


It is clear that under section 201(h) the Administrator is authorized 
to renovate “facilities” for civil defense purposes. “Facilities” are 
defined in section 3(a) of the same act as including buildings, shelters, 
utilities and land. 

The Independent Offices Appropriation Act, 1959, 72 Stat. 1064, 
under the heading “Federal Civil Defense Administration” subhead- 
ing “Operations,” provides, in part, as follows: 

For necessary expenses, not otherwise provided for, in carrying out the pro- 


visions of the Federal Civil Defense Act of 1950, as amended (50 U.S.C. App. 
2251-2297), * * * $18,500,000: * * * [Italics supplied.] 
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It is apparent that the above-quoted appropriation language makes 
funds available for carrying out the provisions of the Federal Civil 
Defense Act of 1950, as amended, including the renovation of facilities, 
as authorized by section 201(h) of that act. This would appear to 
meet the requirements of section 3733, Revised Statutes. Moreover, 
in connection with the cited appropriation act your letter indicates 
that the following line item appears at page A-118 (rev.) of the 
OCDM (apparently the-Federal Civil Defense Administration) budget 
submission : 


h. Construction changes, renovations and space adaptation—computed at an 
approximate cost of $15,000 per Region. 


Also, the Hearings Before the Subcommittee of the Committee on 
Appropriations, House of Representatives on Independent Offices 
Appropriations for 1959, at pages 413, 445, 456, and 457, disclose the 
following: 

MR. HOEGH. 


* * * . & * e 


With reference to the training centers, you in fiscal year 1958 gave us sufficient 
money to set up the physical structure of one additional training center. This 
year we are asking for the financing of an additional training center and for 
the personnel required to support these two training centers. 

* ~ + ” * * * 


MR. THOMAS. * * * education and training goes from $2,513,300 for 1958 
to $2,700,000 for 1959. You are going to set up two more schools, and that is 
the best money in your budget, if I may say so. 

Mr. HOEGH. Yes, sir. 


* * * * * * * 


MR. THOMAS. All the other agencies have travel, transportation, printing 
and reproduction. What are your other contractual services of $1,779,300 under 
07? What is that? 

Mr. HOEGH. $508,000 of that is for training center. 

Mr. HEFFELFINGER. Mr. Chairman, that can be found on page A-88. As 
Mr. Hoegh said, $508,000 of that is for the one training center that we want to 
complete this year. 

Mr. THOMAS. Well, you have two training centers. What are they going 
to cost? 

I note you have an increase for the laundering and cleaning services as a result 
of the program expansion of quarters and the accommodations for additional 
students; renovation of space in the amount of $68,000; renovation of 5 barracks 
in the amount of $250,000. 

Where will you put all of this? 

Mr. HEFFELFINGER. The sites have not been selected. 

Mr. THOMAS. How do you Know about the barracks, then? 

Mr. HEFFELFINGER. These are estimates which we obtained from the Gen- 
eral Services Administration as to what it would cost to renovate a barracks 
for student quarters. 

Mr. THOMAS. Do you have some particular place picked out where they 
have barracks? 

Mr. HEFFELFINGER. No, sir; we assumed we could probably go into Gov- 
ernment space and the most available Government space is of the barracks type. 

Mr. THOMAS. I note you have a special area renovation cost as well as 
engineering and plans and specifications, labor and proper equipment needed to 
adapt space where such is not available from GSA in the amount of $80,000. 

What does that cover? 

Mr. HEFFELFINGER. That covers movement of partitions, labor, and engi- 
neering plans to adapt real property. [Italics supplied.] 


In view of the foregoing we will not object to the Office of Civil and 
Defense Mobilization using funds made available to it in the Inde- 
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pendent Offices Appropriation Act, 1959, to reimburse the General 
Services Administration for the work covered by the job orders in 
question. 


[ B-142027 J 


Contracts—Price Adjustment—Changes Resulting in Sav- 
ings to Government—Recovery—Time 

A deviation from contract specifications approved by a contracting officer, which 
decreased the cost of performance without an equitable price adjustment as 
required under the “changes” clause of the contract prior to final payment, must 
be regarded as a change not supported by consideration and represented the 
surrender of the vested right of the Government to secure a price adjustment ; 
therefore, recovery of the erroneous payment on account of the deviation is 
required, irrespective of the time and even though the reopening of the contract 
under the disputes clause to determine the amount of savings due the Govern- 
ment may not be considered proper. 


Under a contract “changes” clause which requires an equitable adjustment if 
any changes cause an increase or decrease in the cost of performance, the ap- 
proval by the contracting officer of a deviation from the contract specifications 
which decreased the cost of performance without an equitable price adjustment 
prior to final payment must be regarded as a change, even though the deviation 
was not made in the technical form required by the contract, and by virtue of 
the “changes” clause, the contracting officer expressly raised and reserved for 
future determination the amount saved to the Government. 


To Eugene Ebert, April 26, 1960: 


Reference is made to your letter of January 29, 1960, requesting, on 
behalf of the Salem Products Corporation, refund of the amount of 
$1,929.16 [$1,919.16] paid to the Government under protest in con- 
nection with the performance of contract No. DA-30-352-53-TAP- 
857 by the corporation. 

The contract was awarded to Salem on March 11, 1953, and, as 
amended, provided for the fabrication and delivery of a certain quan- 
tity of parka liners for a total contract price of $218,638. The con- 
tract incorporated by reference as a part thereof the standard gen- 
eral provisions applicable generally to Government contracts, includ- 
ing but not limited to, “Changes” and “Disputes.” 

It appears that by letter dated May 20, 1953, Salem requested a 
deviation from specifications respecting operations 9 and 17b, On 
May 26, 1953, the contracting officer approved the deviation “pro- 
viding same is accomplished at no additional cost to the Government.” 
The contract was completed on December 24, 1953, and final payment 
made for the parka liners fabricated and delivered. Thereafter, on 
February 15, 1957, the successor contracting officer advised the con- 
tractor that the deviation involving operations 9 and 17b was utilized 
without any adjustment in the contract price. This deviation was 
technically evaluated and by letter of March 8, 1957, Salem was ad- 
vised by the successor contracting officer that savings resulting from 
the deviation amounted to $4,875.60 and demand was made for pay- 
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ment. This demand was followed by a Findings of Fact and Decision 
of the successor contracting officer dated April 4, 1957, whereby he 
determined, pursuant to the “Changes” and “Disputes” clauses of the 
contract, that the contract price should be reduced by $4,875.60 as an 
equitable adjustment under the “Changes” clause. Salem also was ap- 
prised by that document of its right to appeal the decision to the 
Armed Services Board of Contract Appeals. On September 29, 1958, 
the Board determined that savings to Salem resulted from the devia- 
tion granted with respect to operations 9 and 17b and that the Govern- 
ment was entitled to $1,919.16 as an equitable adjustment under the 
“Changes” clause of the contract. A motion for reconsideration was 
denied by the Board on September 16, 1959. In response to further 
demand by the Government, Salem, through its attorneys, paid the 
sum demanded under protest by letter of November 25, 1959. 

The present request constitutes a claim against the Government 
for moneys heretofore paid over under protest and is based upon the 
proposition that utilization of the “Disputes” clause and its procedures 
as contained in the contract to recover the savings resulting from 
the deviation was entirely unwarranted since there existed neither a 
dispute nor a change as those terms are used in the “Disputes” and 
“Changes” clauses of the contract. 

Even if it be conceded that reopening the contract to determine 
whether savings accrued to Salem on account of the deviation may not 
have been proper under the “Disputes” clause, nonetheless, there re- 
mains for consideration the question whether the contracting officer 
had authority to change the contract in that regard without adequate 
consideration moving to the Government. The “Changes” clause of 
the contract provided, in pertinent part, that: 

* * * If any such change causes an increase or decrease in the cost * * * per- 
formance of this contract, an equitable adjustment shall be made in the contract 
price * * * and the contract shall be modified in writing accordingly. [Italics 
supplied. ] 

The record before us establishes that the deviation granted under 
the “Changes” clause resulted in a decrease in the cost of performing 
the contract. However, a proper adjustment in the contract price was 
not made by the contracting officer as required by the contract. To 
that extent the deviation as granted was not supported by considera- 
tion to the Government and also represented a surrender of the vested 
right of the Government to secure a price adjustment under the con- 
tract “Changes” clause. In that connection, it is to be noted that 
such clause prescribes no time limitation for the Government to as- 
sert claims thereunder. It is axiomatic that no officer of the Govern- 
ment is authorized to give away such a vested right. Pacific Hard- 
ware and Steel Company v. United States, 49 C. Cls. 827; Bausch & 
Lomb Optical Company v. United States, 78 C. Cls. 584, 607; and 
United States v. American Sales Company, 27 F. 2d 389, certiorari 
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denied, 280 U.S. 574. Also, the Government, independently of stat- 
ute, has the right to recover funds which its agents have wrongfully, 
erroneously, or illegally paid. This right exists whether such pay- 
ments’ were made under mistake of law or fact; whether because in 
excess of authority or based upon an erroneous interpretation of a 
contract later found to be incorrect, or because of the reliance upon 
facts found subsequently not to exist. See Chorpenning v. United 
States, 94 U.S. 397, 399; Steele v. United States, 113 U.S. 128, 134; 
United States v. Wurts, 303 U.S. 414; United States v. Sutton, 11 F. 
2d 24, 26; and the annotation collected in 63 A.L.R. 1846. Moreover, 
laches on the part of Government agents does not stop the Govern- 
ment from securing recovery of the resulting overpayments. See 
Sutton v. United States, 256 U.S. 575; Heidt v. United States, 56 F. 2d 
559; also United States v. Holley, 199 F. 2d 575, 578; United States 
v. Summerlin, 310 U.S. 414; and the cases collected in 54 Am. Jur., 
United States, pages 630, 631. 

We do not agree that the contracting officer’s letter of May 26, 1953, 
permitting the deviation was not, in effect, a contract change order. 
There is no doubt that Salem’s obligations under the contract specifi- 
cations were changed. It would be, in our opinion, mere semantics to 
hold that an order permitting a deviation was not a change order 
because of technical objections to its form when, in fact, such letter 
did effect a change in the specitication requirements as envisaged by 
the “Changes” clause. We believe that the contracting officer by virtue 
of such clause expressly raised and reserved for future determination 
the question of savings to the Government. The holding in 25 Comp. 
Gen. 332 that a change order may not be issued after contract per- 
formance to reimburse a contractor for additional work has no applica- 
tion here, since the April 4, 1957, Findings of Fact and Decision, was 
issued, in consonance with the legal principles stated above, to accom- 
plish the recovery of funds erroneously paid. 

Accordingly, you are advised that no legal basis exists for refund 
of the amount in question. Neither do we feel that the present record 
contains such elements of equity as would authorize our Office to report 
the matter to the Congress as a meritorious claim under 31 U.S.C. 236. 


[ B-142491 J 


Civilian Personnel—Per Diem—Overseas—Rates—Stop- 
overs 


When employees are authorized to travel on official business to places outside 
of the continental United States, the rate of per diem applicable in the United 
States continues through the quarter beginning immediately prior to the actual 
hour of departure from the point of exit and commences at the beginning of the 
quarter immediately following the actual hour of arrival at the point of entry 
in the United States. 


An employee who, incident to official business outside of the United States, 
leaves his headquarters in Washington at 10:40 a.m., arrives in New York at 
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11:33 a.m., and departs from New York for the overseas duty at 3:30 p.m. on 
the same day is entitled to the $12 rate per diem applicable in the United States 
through the third quarter of the day; and, likewise, on the return trip, when 
the employee arrives in Boston at 11:55 a.m. and departs for Washington at 
1:00 p.m. the same day, the $12 rate commences at the beginning of the third 
quarter. 


In the determination of the applicable rate of per diem for stopovers at inter- 
mediate points outside of the United States, the length of time of the stopover is 
controlling regardless of whether the stopover is made necessary by reason of 
official duty or by reason of the carrier schedule; therefore, if the stopover is 
less than six hours, the rate provided in section 6.2c of the Standardized Gov- 
ernment Travel Regulations is for application but, if the stopover is for more 
than six hours, the per diem rate authorized in section 6.2b of the Regulation 
for the stopover point is for application from the beginning of the quarter follow- 
ing arrival at the stopover point. 


Actual elapsed travel time of six hours is to be used in the determination of 
the application or nonapplication of the per diem rate authorized under section 
6.2c of the Standardized Government Travel Regulations. 


To E. L. Struttman, Department of Agriculture, April 26, 1960: 


On April 1, 1960, you requested our decision whether you may 
certify for payment a voucher in favor of Raymond W. Sooy for the 
amount administratively disallowed on his original voucher for re- 
imbursement of his expenses in connection with his travel on tem- 
porary duty from Washington, D.C., to Warsaw, Poland, Belgrade, 
Yugoslavia, and return. 

The facts involved are stated as follows: Mr. Sooy departed Wash- 
ington at 10:40 a.m., and arrived in New York at 11:33 a.m., October 
20, 1959. His onward flight to Warsaw via Zurich, Switzerland, de- 
parted New York at 3:30 p.m. on that day. On his original voucher 
he claimed per diem at the rate of $12 per day—the rate allowable for 
travel within the United States—for the third quarter day of October 
20, but was allowed per diem at the rate of $6 per day—the rate ap- 
plicable to the international travel here involved. On the return 
journey from his last point of duty, Belgrade, Mr. Sooy arrived in 
Zurich at 1 p.m. and departed at 9:45 p.m. on October 31, 1959. On 
his original voucher he claimed per diem for the fourth quarter day 
of October 31 at the rate of $12 per day—the rate applicable in 
Switzerland—but was allowed per diem at the rate of $6 per day. 
Mr. Sooy arrived in Boston, Massachusetts, at 11:55 a.m. and departed 
for Washington at 1 p.m. November 1, 1959. He claimed per diem at 
the rate of $12 for the third quarter day of November 1 but was al- 
lowed the rate of $6 for that quarter day. While the travel order has 
not been furnished us, we assume that it authorized the maximum per 
diem of $12 for travel in the United States. 

The voucher in question is a reclaim for $4.50, the amount which 
was deducted from the original voucher as a result of the three 


changes in per diem rates as set forth above. 
The first question presented by you is: 


Are we correct in assuming that the maximum per diem rate is allowable only 
for the time consumed for the portion of travel between the duty point and the 
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place of exit or entry, thereby placing the traveler in the lesser rate applicable 
to travel outside the continental United States, for the period of time subsequent 
to arrival at the place of exit and prior to departure from place of entry? 


The question must be answered in the negative since the stopovers 
in New York and Boston are not viewed as being restricted by section 
6.2c(3) to the $6 rate specified therein and since section 6.2¢ of the 
Standardized Government Travel Regulations must be read in the 
light of section 6.11. The latter section provides in part: 


* * * When change in per diem rate is made during a day, the rate of per 
diem in effect at the beginning of the quarter in which the change occurs shall 
continue to the end of such quarter. 


Therefore the rate of per diem authorized in the United States con- 
tinues through the quarter beginning immediately prior to the actual 
hour of departure from the point of exit. Similarly, the United 
States rate commences at the beginning of the quarter immediately 
following the actual] hour of arrival at the point of entry. It follows 
that Mr. Sooy is entitled to the $12 rate throughout the third quarter 
on his date of exit and beginning with the third quarter on date of 
entry. 

Your second question concerns the rate of per diem payable during 
a stopover of more than six hours at an intermediate point in the em- 
ployee’s travel at which point he performs no official business. You 
ask whether you would be correct in allowing per diem at the rate 
applicable to the locality in which the stopover took place for a quarter 
day beginning during such a stopover or whether the $6 rate under 
section 6.2¢c(3) of the SGTR is applicable. 

Section 6.2¢ of the SGTR provides: 


For travel on official business beyond the limits of the continental United 
States by airplane, train, or boat (regardless of whether commercially-or Gov- 
ernment-owned), whether en route between the continental United States and a 
locality beyond or between such localities, including stopovers of less than 6 
hours the maximum per diem may be authorized or approved (except for the 
proviso in section 6.11) is as follows: 


That section does not differentiate between stopovers necessary to per- 
form official business and stopovers made necessary by carrier sched- 
ules. The only stopovers under that section are those less than 6 hours. 
Stopovers of longer duration are covered by section 6.26 and the rate 
applicable to, and authorized for, the stopover point applies in such 
cases from the beginning of the quarter following arrival at the stop- 
over point. Therefore, your second question is answered in the affirma- 
tive and Mr. Sooy may be paid per diem at the rate applicable to 
Zurich for the fourth quarter day of October 31. 
The third question you present is: 


It is to be noted that arrivals and departures are shown on the basis of local 
standard time and are used to determine the quarter-day defined in Section 6.9, 
SGTR, while actual elapsed time has been used to determine the length of time 
involved in travel between points for purposes of Section 6.2c. Is this method 
proper under the regulations? 
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Your question is answered in the affirmative. The elapsed travel time 
of 6 hours is used in subsection 6.2¢ only, to determine the applicability 
or nonapplicability of the subsection. 

For the reasons stated the voucher, which is returned herewith, may 
be certified for payment. 


[ B-141856 J 


Military Personnel—Demolition Duty Pay—Underwater 
Obstacles 


The legislative history of section 204(a)(7) of the Career Compensation Act of 
1949, 37 U.S.C. 235(a) (7), authorizing incentive pay for demolition of explosives, 
indicates that such was authorized primarily for underwater demolition teams 
of the Navy; therefore, the term “underwater” in the phrase “demolish by the 
use of explosives underwater objects, obstacles, or explosives” in section 9(b), 
Executive Order No. 10152, as amended, must be construed as modifying not only 
“objects” but also the words “obstacles” and “explosives.” 


Members of the uniformed services who, in connection with assignment to vari- 
ous military occupational specialties, are taught how to set underwater demoli- 
tion charges may not have such training duty regarded as a primary duty in- 
volving demolition of explosives to be entitled to incentive pay for demolition 
duty, notwithstanding that the duty may be performed under extermely hazardous 
conditions. 


To the Secretary of Defense, April 27, 1960: 


Reference is made to letter of January 27, 1960, with enclosure, 
from the Assistant Secretary of Defense (Comptroller), requesting 
a decision on certain questions discussed in Committee Action No. 
260 of the Military Pay and Allowance Committee, Department of 
Defense. The questions are as follows: 


1. In the interpretation of the phrase “demolish by the use of explosives under- 
water objects, obstacles, or explosives,” contained in section 9(b), Executive 
Order 10152, 17 August 1950, as amended by section 1, Executive Order 10618, 
28 June 1955, does the word “under-water” modify the word “objects” only, or 
does it modify the three words “objects,” “obstacles,” and “explosives”? 

2. Certain Military Occupational Specialties (e.g., Pioneer, Combat Engineer, 
Quarryman, Firefighter, Well Driller) include, as a proficiency requirement, 
demolition activities through the use of explosives. May members occupying 
such assignments be considered as performing duty involving the demolition 
of explosives as a “primary duty assignment” within the meaning of section 
204(a)(7), Career Compensation Act of 1949 (63 Stat. 809, 810) and section 
9(b) Executive Order 10152, as amended by Executive Order 10618, supra? 


It is stated in Committee Action No. 260 that: 


Various military occupational specialties include, as a proficiency require- 
ment, demolition activities through the use of explosives. For example, the fol- 
lowing positions in the Army Corps of Engineers include such a requirement: 


MOS TITLE 

ance ace a ie erg a a Pioneer 

i cerraatel aaeacteucteainesnn te eniedncn ene Combat Engineer 
I i a oe Se ee eee Quarryman 

iii nsitiiebdinisias aac teeta ta hia i hiatal Firefighter 

PEI estas Gucci ccouenrhcaavtsidsdliet anon cass onic edi Well Driller 


Upon assignment to a unit, in one of the MOS listed above, the individual 
must train in the use of explosives as well as in other subjects for the main- 
tenance of proficiency in the assigned MOS. It is normal in engineer unit train- 
ing to authorize the use of equipment and skills in the construction of worthwhile 
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semi-permanent or permanent projects. In the accomplishment of training pro- 
jects, such as construction of roads, construction of airfields, quarry operations, 
timber clearance operations, port and wharf construction, etc., it often becomes 
necessary to utilize explosives. When the use of explosives is necessary, the 
engineer unit commander will ordinarily take advantage of the opportunity for 
the purpose of instructing authorized personnel in the use of explosives. The 
principles applied to the use of explosives for demolition purposes are essentially 
the same for underwater activities as elsewhere. For the maintenance of 
proficiency in the use of explosives, it is preferred that the training be con- 
ducted on dry land under the safest conditions possible. Personnel are taught 
how to set underwater demolition charges. It is expected that in any amphibious 
operation, to include river crossing, combat engineers will utilize explosives in 
the preparation or clearance of land obstacles on beaches or elsewhere in the 
combat zone. 


Section 204(a) of the Career Compensation Act of 1949, 63 Stat. 
809, as amended, 37 U.S.C. 235(a), provides in part that: 

(a) Subject to such regulations as may be prescribed by the President, mem- 
bers of the uniformed services entitled to receive basic pay shall, in addition 
thereto, be entitled to receive incentive pay for the performance of hazardous 


duty required by competent orders. The following duties shall constitute 
hazardous duties: 


* x * * * * 3 


(7) duty involving the demolition of explosives as a primary duty, including 
training for such duty ; 


Executive Order No. 10152, dated August 17, 1950, as amended by 
Executive Order No. 10618, dated June 28, 1955, provides in section 
9(b) that: 


(b) The term “duty involving the demolition of explosives” shall be con- 
strued to mean duty performed by members who, pursuant to competent orders 
and as a primary duty assignment (1) demolish by the use of explosives under- 
water objects, obstacles, or explosives, or recover and render harmless, by dis- 
arming or demolition, explosives which have failed to function as intended or 
which have become a potential hazard; (2) participate as students or instructors 
in instructional training, including that in the field or fleet, for the duties de- 
scribed in clause (1) hereof, provided that live explosives are used in such 
training; (3) participate in proficiency training, including that in the field or 
fleet, for the maintenance of skill in the duties described in clause (1) hereof, 
provided that live explosives are used in such training; or (4) experiment with 
or develop tools, equipment, or procedures for the demolition and rendering harm- 
less of explosives, provided that live explosives are used. 


Also, see paragraph 2-32, Army Regulations 37-104; paragraph 
044112, Volume 4, Navy Comptroller Manual; and paragraph 11182, 
Air Force Manual 173-20. 

The legislative history of section 204(a)(7) of the Career Com- 
pensation Act of 1949, 87 U.S.C. 235(a) (7), indicates that incentive 
pay for duty involving the demolition of explosives as there authorized 
was intended primarily to benefit the underwater demolition teams 
of the Navy. See in this connection the discussion appearing on page 
1608 of the Hearings before the Subcommittee on Armed Services, 
House of Representatives, on H.R. 2553, which is quoted in Committee 
Action No. 260. Viewed in that light, the phrase “demolish by the 
use of explosives under-water objects, obstacles, or explosives” used 
in section 9(b) of Executive Order No. 10618, must be construed as 
meaning the demolition by the use of explosives of underwater objects, 
underwater obstacles, or underwater explosives. In other words, it 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 733 


appears that the word “under-water” modifies not only the word 
“objects” but also modifies the words “obstacles” and “explosives.” 
Question 1 is answered accordingly. 

It is apparent from the statute and the regulations that incentive 
pay for duty involving the demolition of explosives is not authorized 
to all members of the uniformed services who actually handle and use 
explosives. On the contrary, such pay is limited to those assigned to 
duty involving demolition of explosives and certain underwater ob- 
jects in addition to explosives, and who perform such duty as a 
primary duty or are undergoing training for such duty. Unless all 
essential elements prescribed by the law and regulations are present, 
it cannot be said that individuals handling explosive ordnance, no 
matter how hazardous their situation may be, are performing duty in- 
volving the demolition of explosives within the meaning of the ap- 
plicable provisions of law and regulations. 

It appears that various military occupational specialties include, as 
a proficiency requirement, some demolition activities through the use 
of explosives. For example, it would not seem to be unusual for 
some members of the uniformed services who are assigned to duty with 
engineer units to receive training in several skills, including the use 
and handling of explosives. While such members may perform duty 
under extremely hazardous conditions, it does not necessarily follow 
that if, as a part of such training, they are taught how to set under- 
water demolition charges, such training duty is a primary duty involv- 
ing the demolition of explosives within the meaning of the law and 
regulations. Hence, in the absence of a clear showing that the in- 
dividuals referred to in Committee Action No. 260 actually perform 
duty under conditions meeting all the stipulated requirements of the 
law and regulations, they may not be regarded as having performed 
“duty involving the demolition of explosives” as a primary duty as- 
signment. Compare 34 Comp. Gen. 173. Question 2 is answered ac- 
cordingly. 

[ B-142162 J 


Maritime Matters—Construction Differential Subsidies— 
Exclusive Use of American Products 


The phrase “so far as practicable” in the requirement for the use of American 
products in the construction of vessels using construction-differential subsidy 
aid in section 505(a) of the Merchant Marine Act, 1936, 46 U.S.C. 1155(a), is, 
in the absence of any indication of a legislative intent to the contrary, to be 
construed as a modification of the rigid requirement for exclusive use of Ameri- 
can products and to permit administrative discretion in those areas where the 
facts justify the purchase of foreign components for domestically manufactured 
equipment; therefore, the purchase of an American manufactured vessel gyro- 
compass system which contains a component of foreign manufacture would not 
violate the statutory requirement in view of the representation that it is 
impractical to redesign the equipment or to produce the component in the 
United States. 
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To the Chairman, Federal Maritime Board, April 29, 1960: 


Reference is made to your letter of February 26, 1960, requesting 
our interpretation of that portion of Section 505(a) of the Merchant 
Marine Act, 1936, as amended, 46 U.S.C. 1155(a). which reads, in 
pertinent part, as follows: 


* * * In all such construction the shipbuilder, subcontractors, materialmen 
or suppliers shall use, so far as practicable, only articles, materials, and supplies 
of the growth, production, or manufacture of the United States * * *. [Italics 
supplied. ] 


In consonance with the foregoing, you advise that in the construc- 
tion of vessels with construction-differential subsidy aid, the construc- 
tion contracts to which the Federal Maritime Board becomes a party 
include the following contract provision : 


In the performance of the contract work the Contractor, subcontractors, mate- 
rialmen, or suppliers shall use 8o far as practicable, only articles, materials, and 
supplies of the growth, production or manufacture of the United States as 
defined in paragraph K, Section 401 of the Tariff Act of 1930. [Italics supplied.] 


You state that the Radio Corporation of America, the manufacturer 
of certain types of navigation equipment suitable for vessels con- 
structed under contracts of the Federal Maritime Board, proposes to 
supply to the contractor for the vessels certain automatic pilot and 
gyrocompass systems. RCA advises that the contract price of the 
automatic pilot and gyrocompass system is approximately $23,500 per 
vessel ; but it is stated that one of the components of the gyrocompass 
system manufactured for RCA by the Belock Instrument Corporation, 
namely, the gyrosphere, was obtained in Germany, as were other small 
parts which were machined and assembled and used by Belock in the 
manufacture of the gyrocompass system. The value given to the 
gyrosphere and the other small parts, including United States duty 
and the handling charges, is about $1,700. 

You advise that there is available for purchase by a shipbuilder 
constructing vessels under Federal Maritime Board contracts, an 
automatic pilot and gyrocompass system manufactured by the Sperry 
Gyroscope Company which does not include parts procured from out- 
side the United States. However, the Sperry gyro system has a lesser 
speed than the one used by the Belock Instrument Corporation so that 
the parts manufactured by Sperry are not adjustable to or inter- 
changeable with the Belock-designed equipment. The Radio Corpora- 
tion of America states that because of the limited market for equip- 
ment of this type, it is not “practicable” for the Belock Instrument 
Corporation or the Radio Corporation of America to redesign this 
equipment or to produce the machine tools for the manufacture of a 
few parts in the United States; and, therefore, it requests to be ad- 
vised whether it is proper for the shipbuilder, under the above-quoted 
provisions of the construction contract, to purchase for Federal Mari- 
time Board contracts the RCA gyrocompass system. 
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The language of the act which appears to have given rise to your 
question is, as indicated above, the phrase “so far as practicable.” 

While we have found nothing in the legislative history of Section 
505(a) of the act to indicate the specific intent of the Congress in using 
the phrase in question, it seems to us that the most logical conclusion 
is that such phrase should be given its ordinary and customary 
meaning. 

The word “practicable” has been defined as that which may be done, 
practiced or accomplished. But, as stated in the case of Woody v. 
South Carolina Power Company, 24 S.E. 2d 121, “It does not neces- 
sarily mean that which is physically possible or mechanically practi- 
cable, but rather that which is possible of reasonable performance.” 
[Italics supplied.| See, also, Wi/cow v. Supreme Council of Royal 
Arcanum, 123 New York Supp. 83. In the present instance the 
phrase, in our opinion, in its usual and ordinary sense would require 
the use of domestic materials and components in domestically manu- 
factured articles to the extent that such materials and components 
could readily be used at a reasonable and ordinary cost, and without 
unduly increasing the normal] manufacturing burden. 

As a matter of historical background concerning the overall purpose 
of this portion of section 505(a), attention is invited to the Report of 
the Interdepartmental Committee on Shipping Policy, appearing in 
House Document No. 118, 74th Congress, Ist Session, and particularly 
to the following language in connection with its Recommendation 
No. 2: 


The construction of vessels in American shipyards means the utilization of 
American material and the employment of American workmen. Because of the 
wide diversity of material used, practically every state in the Union contributes 
to the building of an American vessel. 


And in House Report No. 1277, 74th Congress, 1st Session, accom- 
panying H.R. 8555, the Committee, in following the above-quoted 
recommendation, stated : 


There is no industry in the United States where so much good could be done 
throughout the country and so many of the unemployed taken off the relief rolls 
as in the shipbuilding industry, with all of its ramifications. In this bill we have 
provided for the use of American products so far as practicable. [Italics 
supplied]. 


It is manifest, therefore, that while the Congress contemplated that 
domestic labor and materials be utilized in ships being constructed un- 
der the act, it also was aware that there would be instances wherein a 
rigid requirement for the exclusive use of American products would 
be unrealistic from a practical point of view. Consequently, while not 
specifically indicated in the legislative history, it would appear reason- 
able to assume that a congressional recognition of the difficulties in 
contemplating every exception which might subsequently arise led to 
the incorporation into the statute of the modification “so far as prac- 
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ticable.” We also are of the opinion that the phrase was intended to 
authorize administrative discretion in those areas wherein the facts 
and circumstances are found reasonably to justify the purchase of 
components of certain proposed equipment from a foreign source with- 
out doing violence to the overall intendment of the act. Otherwise, 
there would have been no occasion for such language. 

In the light of the facts stated, we find no reason to disagree with 
your opinion that the purchase of the gyrocompass system from the 
Radio Corporation of America would not be in violation of the statu- 
tory and contract provisions quoted above. 
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[{ B-141505 ] 


Military Personnel—Public Health Service Officers—Per 
Diem Allowance For Quarter s—Alaska—Erroneous 
Payment 


A special per diem allowance for quarters paid to Public Health Service com- 
missioned officers stationed in Alaska at the same time such members with de- 
pendents were occupying Government quarters on a rental basis, or without 
dependents had rental quarters available, is in contravention of section 303(b) 
of the Career Compensation Act of 1949, and regulations which preclude housing 
allowances when Government quarters are assigned or occupied jointly by the 
member and his dependents and which require rental quarters to be considered 
“Government quarters” within the prohibition; nor are the allowances proper 
under the act of July 2, 1945, 37 U.S.C. 111a, which permitted occupancy of hous- 
ing facilities without deprivation of “money allowances” such term having ref- 
erence to quarters allowance and having no application to station per diem, 
therefore, since the members paid an amount as rental less than the quarters 
allowance, the payments were erroneous and collection is required. 


To the Secretary of Health, Education and Welfare, May 2, 1960: 


Further reference is made to letter of December 14, 1959, from the 
Acting Secretary of Health, Education and Welfare, requesting deci- 
sion regarding payment of quarters allowance to certain commis- 
sioned officers in the Public Health Service who reside in Government 
rental housing while stationed in Alaska. 

The responsibilities and duties of the Department of the Interior, 
the Bureau of Indian Affairs, the Secretary of the Interior, and the 
Commissioner of Indian Affairs, relating to the maintenance and 
operation of hospital and health facilities for Indians, were trans- 
ferred to the Surgeon General of the United States Public Health 
Service, under the supervision and direction of the Secretary of 
Health, Education, and Welfare, effective July 1, 1955, by the act 
of August 5, 1954, 68 Stat. 674, 42 U.S.C. 2001. It is reported that 
prior to the transfer commissioned officers of the Public Health Serv- 
ice were detailed for duty with the Bureau of Indian Affairs to assist 
that agency in carrying out its responsibility for the conservation of 
the health of Indians and natives of Alaska. It appears that at the 
time of the transfer the officers who were on permanent duty in 
Alaska and who occupied Government quarters on a rental basis were 
receiving a special per diem allowance for quarters. It is stated that 
such allowances apparently were considered allowable by representa- 
tives of this Office who conducted an audit of the payrolls for the 
period July 1, 1956, through December 31, 1957, without taking ex- 
ception to the payments, and that payroll vouchers for this period 
for the payment of the special allowances and deductions for Gov- 
ernment quarters occupied by commissioned personnel “were stamped 
as audited and approved by the General Accounting Office payroll 
site auditors.” It is stated further that the payments were continued 
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following the transfer until January 1, 1959, at which time further 
payments were suspended pending resolution of questions raised within 
the Department concerning the legality of such payments. It appears 
that during the period July 1, 1955, through December 31, 1958, 
56 Public Health Service commissioned officers having Alaska as their 
permanent station were paid the special per diem allowance for quar- 
ters while occupying Government quarters on a rental basis. The 
individual amounts involved range from $55 to $1,748, and total ap- 
proximately $32,000. In view of the importance of this matter to the 
officers involved, the Acting Secretary requests answers to the follow- 
ing questions: 

(1) Would this Office be required to object to payment of the 
special per diem allowance for quarters authorized by section 
303(b) of the Career Compensation Act of 1949, to commissioned 
officers of the Public Health Service having Alaska as their 
permanent duty station who, in the case of members with de- 
pendents, are assigned Government rental quarters or occupy 
such quarters jointly with their dependents? 

(2) Would we be required to object to payment of the allow- 
ance referred to in (1) to members without dependents for whom 
Government rental quarters are available ? 

(3) Should the answers to (1) and (2) be in the affirmative, 
would we require reimbursement of those amounts paid since 
July 1, 1955, under the circumstances outlined ? 

Should it be necessary to answer question (8), it is urged that the 
officers concerned be relieved from reimbursing the Government for 
the allowances paid in view of (a) the difficulties which might be 
encountered in effecting collection from 31 of the 56 officers concerned 
who are no longer on duty with the Public Health Service; (b) the 
possibility that in the case of smaller amounts, the administrative 
costs of effecting collection may exceed the amount of recovery; 
(c) collection from officers presently on duty with the Public Health 
Service would have a serious impact on the morale of personnel sta- 
tioned in Alaska, an area where certain difficulties in recruitment are 


encountered; and (d) a severe economic burden would be placed on 
these individuals who received the allowance without reason to 
question the legality of the payments. 


Section 303(b) of the Career Compensation Act of 1949, 63 Stat. 


814, 37 U.S.C. 253(b), provides that the Secretaries of the uniformed 


services may authorize the payment to members of the uniformed 
services on duty outside the continental United States or in Alaska, 
whether or not in a travel status, of a per diem considering all elements 


of cost of living to members and their dependents, including the cost 
of quarters, subsistence, and other necessary incidental expenses. 
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Paragraphs 4301-3(b) (2) and 3(c) (2) of the Joint Travel Regula- 
tions, promulgated pursuant to that provision, provide that housing 
allowances are payable to a member without dependents for any day 
upon which Government quarters are not available to him, and that 
such allowances are payable to a member with dependents at all times 
except when Government quarters are assigned to, or occupied jointly 
by, the member and his dependents. The term “Government quarters” 
is defined in paragraph 1150-5 of the same regulations as “any sleeping 
accommodations owned or leased by the United States Government.” 
Thus, the controlling regulations appear to include Government 
rental quarters in the term “Government quarters.” 

It appears that at the time of the transfer of the Indian health 
program, Public Health Service officers on detail to the Bureau of 
Indian Affairs in Alaska who occupied Government-owned housing 
on a rental basis were receiving payment of the station quarters allow- 
ance. The administrative action in making such payments apparently 
was based on the act of July 2, 1945, as amended, 37 U.S.C. 111a, 
which provides that, notwithstanding the provisions of any other law 


(including any laws restricting the occupancy of housing facilities 
under the jurisdiction of Government departments or agencies by 
personnel, and dependents of personnel, of the Army, Navy, Air Force, 
Marine Corps, above specified ranks, or by personnel, and dependents 
of personnel, of the Coast and Geodetic Survey and the Public Health 
Service), personnel of any of the services mentioned and their de- 
pendents may be accepted as tenants in and may occupy on a rental 
basis any such housing facilities, other than public quarters con- 
structed or designated for assignment to, and occupancy without 
charge, by such personnel and their dependents if any, and such per- 
sonnel shall not be deprived by reason of such occupancy of “money 
allowances to which they are otherwise entitled for rental of quarters.” 

In the audit of the pay records at the Public Health Service Hos- 
pital, Mt. Edgecumbe, Alaska, for the period July 1, 1955, through 
December 31, 1957 (the audit referred to in the Acting Secretary’s 
letter), consideration was given to payments of the station per diem 
allowances but, because of the fact that no evidence was found that 
the quarters occupied were designated as public quarters for assign- 
ment without charge, no questions were raised concerning the payment 


of the allowances. However, our audit personnel have advised that 


the vouchers were not stamped as audited and approved by the General 
Accounting Office payroll site auditors and that they have not in- 
formed the installation that the audit for the period involved has 


been completed. In fact, since such personnel had learned that as 


early as June 1955, the Division of Indian Health had issued instrue- 
tions to all their field stations to continue the existing housing status 
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until a survey was made, we brought to the attention of the Public 
Health Service the fact that the surveys had not been made, nor had 


proper instructions been issued to have basic quarters allowances dis- 
continued when quarters could have been designated as Government 
quarters. As the result, in 1959, the Public Health Service completed 
the necessary surveys and, consequently, discontinued the payments 


to officers occupying quarters designated as public quarters for assign- 
ment without charge. 
When the act of July 2, 1945, mentioned above, was enacted, there 


was no permanent legislation authorizing the payment of a station per 
diem allowance in addition to basic allowances for quarters and sub- 
sistance and the “money allowances” for rental of quarters mentioned 
in that act are believed to be basic allowances for quarters. It has 
been held that the 1945 act has no application to station per diem al- 
lowances. See decision of January 12, 1955, B-121686, copy enclosed. 

Section 203 of the act of August 2, 1946, 60 Stat. 859, amended sec- 
tion 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, to provide 
that, in accordance with regulations prescribed by the President, the 
heads of the departments concerned could authorize the payment to 
members of the services on duty outside the continental United States 
or in Alaska, whether or not in a travel status, of actual and necessary 
expenses or per diem in lieu thereof, considering all elements of cost 
of living, including cost of quarters, subsistence, and other necessary 
incidental expenses. A similar provision was included in section 
303(b) of the Career Compensation Act and, as indicated above, the 
controlling regulations contain no provision authorizing the payment 
of station quarters per diem to members who occupy governmental 
rental quarters, or in the case of a member without dependents for 
whom “Government quarters” as defined in such regulations are avail- 
able. The purpose of such provisions of law was to permit payment 
of allowances to cover the additional expense a member is required 
to meet while serving outside the continental United States. It seems 
clear that where the amount paid as rental for such Government 
quarters is less than the basic allowance for quarters—as apparently 
was the case here—there was no element of increased cost of living 
by reason of the higher cost of quarters in Alaska such as was con- 
templated as the basis for payment of the station quarters per diem 
allowance. The Government should not relieve a member of the 
necessity of incurring such additional expenses by providing quarters 
at a comparatively low rental and then pay him an allowance to cover 
nonexistent additional expenses. 

Accordingly, the three questions presented are answered in the 
affirmative. While it is realized that certain difficulties may be en- 
countered in effecting collection, it does not appear that such factors 
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are any different in this case than in many others where overpayments 


were made through administrative error and some of the recipients 
are still in the service while others have been released from active 
duty. Such factors and matters of morale do not, of course, render 


legal, payments which clearly were contrary to law when made, and 


they afford no basis for relieving the recipients of the obligation to 
remit to the United States the money they were not entitled to receive. 


[ B-142314 J 


Military Personnel—Retired Pay—Forfeiture—Effect of 
Act of September 1, 1954, Prohibiting Payment to Persons 


Convicted of Certain Offenses—Effective Date 


The effective date of a conviction for stoppage of retired pay pursuant to section 
1 of the act of September 1, 1954, 5 U.S.C. 2282, should, in the absence of an 
authoritative judicial decision, be determined in a manner which will result in 
the least expenditure of public funds so that the day a jury returns a verdict 
of guilty, rather than a later date when the judgment is ordered executed, 
should be considered the time of conviction and retired pay stopped the follow- 
ing day. 


To the Secretary of the Navy, May 4, 1960: 


On March 16, 1960, the Assistant Secretary of the Navy (Personnel 
and Reserve Forces) requested our decision concerning the effective 
date of a “conviction,” as that term is used in section 1 of the act of 
September 1, 1954, 5 U.S.C. 2282, for the purpose of withholding re- 
tired pay. 

Section 1 reads in pertinent part as follows: 


There shall not be paid to any person convicted prior to, on, or after September 
1, 1954 of any of the following offenses described in this section, or to the sur- 
vivor or beneficiary of such person so convicted, for any period subsequent to the 
date of such conviction or September 1, 1954, whichever is later, any annuity or 
retired pay on the basis of the service of such person as an officer or employee 
of the Government * * *, 

The Assistant Secretary of the Navy directs our attention to the 
case of United States v. Gillilan, et al., in the United States District 
Court, Eastern District of New York, as being illustrative of the prob- 
lem involved. He points out that on December 2, 1959, the jury ren- 
dered a verdict finding Rear Admiral Charles H. Gillilan, SC, USN, 
Retired, guilty of conspiring to violate 18 U.S.C. 281, and that judg- 
ment and order of probation was entered on January 29, 1960. The 
question therefore arises as to whether the officer’s right to retired pay 
terminated on December 2, 1959, or January 29, 1960. 
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The term “conviction” is not an exact one and its construction by the 
courts has varied depending on the interpretation of the particular 
law or statute under consideration. In its ordinary legal meaning it 
has been held to designate that particular stage of a criminal prosecu- 
tion when a plea of guilty is entered in open court or a verdict of 
guilty is returned by a jury. See 13 C.J. 906-907. In a more strict 
technical sense it has been defined as denoting the final judgment of 
thecourt. 13 C.J. 907-909. 

The legislative history of the 1954 act contains no positive informa- 
tion which throws any light on the legislative intent with respect to 
the problem involved and we have found no court decision which has 
ruled on the matter of the effective date of a “conviction” for purposes 
of terminating entitlement to retired pay pursuant to 5 U.S.C, 2282. 
In such circumstanees and pending an authoritative judicial decision 
to the contrary, it is believed proper to adopt that interpretation of 
the law which will result in the least expenditure of public funds. 
The evident purpose of the statute is to deny payment of annuity or 
retired pay to any person convicted of any of the listed offenses or to 
the survivors or beneficiary of such person so convicted. Stoppage of 
retired pay on the day after a jury returns a verdict of guilty is con- 
sistent with such purpose and will result in less expenditure of public 
funds than if payment is continued until formal entry of judgment by 
the court. 

Accordingly, it is concluded that the verdict of guilty returned by 
the jury on December 2, 1959, resulted in Admiral Gillilan’s “convic- 
tion” under the foregoing statutory provision. Hence, he is not en- 
titled to payment of retired pay after that date unless such conviction 
is reversed on appeal. 


[ B-142383 J 


Military Personnel—Insane and Incompetent Persons—Pay 
and Allowances—Other Benefits 


Although there is no prohibition against the induction of insane persons into 
the military service similar to the prohibition against enlistment of insane per- 
sons (10 U.S.C. 3258; id. 5532), inductees should be treated in the same manner 
as enlistees who do not acquire any right to pay and allowances when an existing 
judicial adjudication of mental incompetence is not discovered until after enlist- 
ment; therefore, persons enlisted or inducted who, after having performed active 
duty for some time, are discovered to have been declared mentally incompetent 
by a court prior to entrance into the military service are not entitled to pay and 
allowances through the date determination of mental competency is made or 
until release from military control or to any unpaid pay and allowances for such 
periods. 

Persons enlisted or inducted into the uniformed services who, after having re- 
ceived active duty pay and allowances, are discovered to have been declared 
mentally incompetent by a court prior to entrance into the military service are 
entitled to retain the pay and allowances received under the rule that a person 
who can establish that he received pay and allowances in a de facto status may 
retain the pay and allowanees received if the payments are otherwise proper. 
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Persons who were judicially determined to be insane prior to enlistment or in- 
duction into the uniformed services may not be regarded as having a military 
status which may be terminated on the grounds of fraud to be entitled to a 
donation not in excess of $25 upon release from military control. 

Persons who were enlisted or inducted into the uniformed services prior to the 
discovery of a prior existing judicial determination of insanity may be regarded 
as “rejected applicants” within the meaning of travel and transportation pro- 
visions of section 303(e) of the Career Compensation Act of 1949, 37 U.S.C. 
253(e), to be entitled to transportation in kind upon release from military 
control. 

In the determination of the liability for indebtedness due the United States by 
persons who are released from military control as the result of the discovery that 
at the time of enlistment or induction there was an existing judicial determina- 
tion of insanity, the question of benefit to the insane person is for consideration 
so that if the debt arose as the result of a transaction or payment from which 
the insane person actually benefited he is liable for the payment; also, if debt 
arose as the result of failure of the Government to deduct an amount from his 
pay for a class Q allotment, the person would be liable for the payment for the 
additional reason that he is obligated to support his family. 

Persons who, after induction or enlistment in the uniformed services, are found 
by qualified medical doctors to have been mentally incompetent on the date of 
enlistment or induction may not be regarded as insane persons the same as 
persons who have been judicially determined by a court to be insane prior to 
enlistment or induction; therefore, such persons are regarded as members of 
the uniformed services until the date of release from military control and en- 
titled to pay and allowances, paid and unpaid, and to travel and transportation 
allowances authorized for members who are discharged on account of a mental 
condition ; also, such members are liable for debts due the United States at the 
time of release. 


To the Secretary of Defense, May 4, 1960: 


Reference is made to letter of March 24, 1960, from the Deputy 
Assistant Secretary of Defense (Comptroller), requesting decision on 
certain questions concerning entitlement to pay and. allowances of 
persons enlisted or inducted into the Armed Forces who, after having 
performed “active duty” for some time, are discovered to have been 
declared mentally incompetent by a court prior to the time of entrance 
into the Armed Forces. The questions for decision are set forth and 
discussed in Committee Action No. 261, Military Pay and Allowance 
Committee, Department of Defense. 

It is stated in Committee Action No. 261 that the alleged members 
concerned have either enlisted or have been inducted under the Uni- 
versal Military Training and Service Act, 62 Stat. 604, as amended, 50 
U.S.C. App. 451, and that in each case it was later determined that 
they should not have been enlisted or inducted as they had been legally 
declared to be mentally incompetent prior to the time of entry into 
the service. It is pointed out that Army policy presently directs that 
individuals who were legally determined to be mentally incompetent 
at the time of enlistment or induction be released from military con- 
trol and dropped from the rolls, and that no discharge certificate, cer- 
tificate of service, or DD Form 214 be issued. These factors, Com- 
mittee Action No, 261 states, seem to warrant a determination that 
such persons have no entitlement to pay, allowances, donations, or 
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transportation in kind, since they were never members of the military 
service under any law. Because of incompetency, it is stated, they 
should be considered incapable of entering into a fraudulent enlist- 
ment or furnishing fraudulent information in connection with their 
induction. 

Committee Action No. 261 also states with respect to persons who, 
in the opinion of qualified medical doctors, are deemed to be mentally 
incompetent but a legal adjudication of insanity has not been made, 
that the Army makes a distinction between those individuals who are 
determined to be able to distinguish between right and wrong and 
adhere to the right and those who cannot. The former are-discharged 
for a fraudulent enlistment for concealing medical defects and the 
latter are discharged for the convenience of the Government. It is 
reported that the Department of Air Force policy is the same even in 
cases where a legal determination of insanity has been made. It is 
stated that neither the Navy nor the Marine Corps has experience fac- 
tors involving individuals who were legally determined to be incom- 
petent at the time of enlistment, and that such individuals currently 
discovered in the Navy would be treated as rejected applicants and 
such individuals in the Marine Corps would be processed in accord- 
ance with a medical survey and separated for disability. 

No person who is insane may be enlisted or mustered into the Army 
or Air Force. See sections 3253 and 8253 of Title 10,U.S. Code. The 
enlistment of such persons in the Navy or Marine Corps is prohibited 
by section 5532 of Title 10. No person may be inducted into the 
Armed Forces under the Universal Military Training and Service 
Act unless his acceptability in all respects, including his physical and 
mental fitness, has been satisfactorily determined under standards 
prescribed by the Secretary of Defense. See 50 U.S.C. App. 454(a). 
Also, 50 U.S.C. App. 456(h) authorizes the President, under such 
rules and regulations as he may prescribe, to provide for the defer- 
ment from training and service in the Armed Forces “* * * (2) of 
any or all categories of those persons found to be physically, mentally, 
or morally deficient or defective.” See also section XXII, Army 
Regulations 40-503, May 9, 1956. 

The questions presented are separately quoted and answered below. 


Question 1 


Are they [persons described in first paragraph] entitled to receive full pay 
and allowances through the date the determination regarding their mental 
competency is made, or through the date they are in fact released from military 
control? 


The persons concerned were judicially declared mentally incom- 
petent prior to their entry on active duty. A right to pay and allow- 
ances is contingent upon a person first having met the prescribed 
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qualifications for enlistment or induction. While it may be possible 
for qualified medical doctors in the military service, in certain cases, 
not to recognize a condition of insanity or mental incompetency in a 
person at the time he is examined and processed for service, the fact 
that a then existing judicial adjudication of mental incompetence was 
not known and that a subsequent administrative determination of 
incompetency is made after the person has performed active duty 
affords no basis for authorizing pay and allowances to the date the 
determination was made or the date he was released from military 
control. The law clearly precludes the enlistment of insane persons. 
With respect to 10 U.S.C. 5532, it is stated on page 380, Senate Report 
No. 2484, of the Committee on the Judiciary, to accompany H.R. 7049 
(enacted into law as the revision of Titles 10 and 32, U.S. Code), that 
this section “is written to establish the types of enlistment that are 
void, as the provisions codified are so interpreted.” While there ap- 
pears to be no statutory provision which specifically bars the induc- 
tion of insane persons, the above-cited provisions of law evidence a 
legislative intent against such action and since the law does not ap- 
pear to contemplate the payment of pay and allowances to persons 
who are insane at the time of enlistment, we feel that insane in- 
ductees have no greater rights. It follows that no right to pay and 
allowances accrues to such insane persons for any part of the period 
involved. Accordingly, question 1 is answered in the negative. 


Question 2 


Are they entitled to be paid any unpaid pay and allowances which accrued 
prior to the date of determination of mental incompetency or release from mili- 
tary control, but are not claimed until later? 


For the reasons stated in the answer to question 1, question 2 is 
answered in the negative. 
Question 3 
If the answers to questions 1 and 2 are in the negative, are they entitled to 


retain pay and allowances received prior to the date the determination was 
made that they were mentally incompetent at time of entrance on active duty? 


It long has been the rule that a person who can establish that he 
received pay and allowances in a de facto status may retain such pay 
and allowances currently paid to him if the payments otherwise were 
proper. See 30 Comp. Gen. 195,198. By analogy to that rule, it has 
been held that when the Government has avoided an enlistment con- 
tract on the ground of fraud, the person concerned may retain the pay 
he received before such action was taken. 31 Comp. Gen. 562, 563. 
It is our view that since the enlistment or induction of the persons here 
involved would have been avoided had the judicial determination as 
to their mental condition been known before being accepted for mili- 
tary service, and since it is stated that they performed active duty at 
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least until the determination regarding their mental competency was 
made, it is believed proper to apply a similar rule here. Hence, ques- 
tion 3 is answered in the affirmative. 


Question 4 


If the answers to questions I and 2 are answered in the negative, may these 


persons be given a donation, not exceeding $25.00 upon release from military 
control? 


Under the provisions of section 607 of the current Department of 
Defense Appropriation Act for the fiscal year ending June 30, 1960, 
73 Stat. 379—the same authority was granted in prior appropriation 
acts—a donation of not to exceed $25 is authorized to be paid “to each 
person discharged for fraudulent enlistment.” Unlike a fraudulent 
enlistment which is voidable only (31 Comp. Gen. 562), the enlistment 
of an insane person is void from its inception. Hence, it is concluded 
that persons who were judicially determined to be insane before the 
date of enlistment do not fall in the category of persons who fraudu- 
lently enlist so as to entitle them to the $25 donation. The U.S. Court 
of Military Appeals in United States v. Jenkins, 7 USCMA 261, 22 
CMR 51, held that an inductee may not be found guilty of fraudulent 
enlistment and we are of the opinion that an inductee does not have a 
status which is subject to termination on the grounds of fraudulent 
enlistment. Accordingly, question 4 is answered in the negative. 


Question 5 


May transportation in kind be furnished to them upon release from military 
control? 


Section 303(e) of the Career Compensation Act of 1949, 63 Stat. 
815, 37 U.S.C. 253(e), authorizes the promulgation of regulations 
governing the payment of travel and transportation allowances to 
applicants and “rejected applicants” for enlistment, within the limi- 
tations there mentioned. Regulations issued under such statutory 
authority are contained in paragraph 5050 of the Joint Travel Regula- 
tions, It is obvious that the military services would have rejected the 
persons here considered had their mental condition been discovered at 
the time of enlistment or induction, and there appears to be no sound 
reason why a person judicially determined to be incompetent who 
enters into an enlistment may not be considered as a “rejected appli- 
cant” within the meaning of section 303(e) of the 1949 act so as to be 
entitled to the travel and transportation allowances authorized under 
paragraph 5050, The rejection was merely delayed in such cases until 
the mental condition was discovered. Paragraph 10e, Army Regu- 
lations 601-270, March 11, 1960, provides that registrants ordered to 
report for induction—at Armed Forces induction stations, operated 
by the Department of the Army as agent for the Department of 
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Defense—“if rejected, will be furnished transportation, meals, and 
lodging by the Army, while en route from induction stations to Selec- 
tive Service local boards.” For the reasons stated above with respect 
to rejected applicants for enlistment, it is believed that insane inductees 
such as are here involved may be regarded as rejected registrants 
within the meaning of the cited Army Regulations, Accordingly, 
question 5 is answered in the affirmative. 


Question 6 

Are they legally liable for any indebtedness due the United States at the time 
of release from military control? 

The general rule is that an insane person may be held liable on con- 
tracts implied or created by law, to the extent of the actual value of 
the benefit conferred. 44 C.J.S. 274, section 114. Also, an insane 
person is liable, under an obligation imposed by law, for necessaries 
furnished to him or to members of his family whom he is obligated 
to support, provided there was an intent to charge therefor and credit 
was extended to him. Question 6 is general and could include any type 
of indebtedness due the United States incident to the individual’s 
status while under military control. If the indebtedness arose as the 
result of a transaction or payment from which the insane person 
actually benefited—such as an overpayment of pay otherwise payable 
if he had not been insane—he is liable for the amount involved. Such 
person would be liable for the amount of a Class Q allotment not de- 
ducted from his pay for the additional reason that he is obligated 
to support his family. The provisions of 10 U.S.C. 4837(e) and 
9837(e) relating to collection for damages or cost of repairs to arms 
or equipment are not for application here. Question 6 is answered 
accordingly. 

Question 7 


In the foregoing questions would the answer be the same if the individual, in 
the opinion of qualified medical doctors, is mentally incompetent but a legal 
adjudication of insanity has not been made? 

It is our understanding that question 7 has reference to a person 
who was not judicially declared mentally incompetent prior to en- 
trance into the service but later was found by qualified medical 
doctors of the individual service to have been mentally incompetent on 
the date of enlistment or induction. It is our view that in the absence 
of such judicial action, and where there was an administrative failure 
to discover, prior to enlistment or induction, that a person’s mental 
condition was such as would warrant his rejection for military 
service, there is no substantial basis for regarding him as an insane 
person within the meaning of the above-cited provisions of law, and 
that the individual mentioned in question 7 must be considered to be 
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a member of the uniformed services until the date of his release from 
military control. As such, he acquired a right to pay and allowances 
from the time of his enlistment or induction to the date of his dis- 
charge. We doubt the legality of a conclusion that a later determina- 
tion (opinion) by qualified medical doctors of the service—that such 
individual was mentally incompetent from the date of induction or 
enlistment—could operate retroactively or prospectively to cancel 
such rights. Consequently, the answers to the above six questions 
would not be the same for the persons contemplated by the seventh 
question. . 

Questions 1 and 2, therefore, insofar as they pertain to the person 
described in question 7, are answered by saying that such person would 
be entitled to active duty pay and allowances, including unpaid pay 
and allowances, through the date of release from military control. 
See in this connection, the act of June 21, 1950, as amended, 37 U.S.C. 
352, with respect to payments due mentally incompetent members. 
Since the answers to questions 1 and 2 are in the affirmative, insofar as 
they concern the persons contemplated by question 7, no answer is 
required for questions 3 and 4 with respect to such persons. Question 
5 (in relation to question 7) is answered by saying that the individual 
concerned has the same rights to travel and transportation allowances 
incident to his separation from the service as other members of the 
Armed Forces who are discharged for the reason that their mental 
condition warrants such action. Question 6 (insofar as it relates to 
question 7) is answered by saying that the individual concerned is. 
legally liable for any indebtedness due the United States at the time of 
his release from military control. 


[ B-141948 J 


Interest—Small Business Administration—Revolving Fund 
Disbursements 


The payment of interest on the net expenditures from the Small Business Ad- 
ministration revolving fund, as required under section 4(c) of the Small Business 
Act, 15 U.S.C. 633(c), is regarded as an operating expense item stemming di- 
rectly from the performance of the purposes for which the fund was established 
and is not to be regarded as a disbursement from the fund outside of the purposes 
of the Small Business Act and the Small Business Investment Act of 1958 so as 
_ "4 excluded in determining the net amount of cash disbursements from the 
und. 


To the Administrator, Small Business Administration, May 5, 1960: 


Reference is made to your letter of February 5, 1960, requesting 
a decision concerning the provisions of section 4(c) of the Small Busi- 
ness Act, 72 Stat, 385, 15 U.S.C. 633(c) as amended by Public Law 
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86-367 approved September 22, 1959, 73 Stat. 647, requiring the pay- 
ment of interest to the Treasury on the net amount of the cash disburse- 
ments made by the Administration from the “Revolving Fund, Small 
Business Administration.” 

The cited section 4(c) quoted in your letter provides as follows: 

The Administration is authorized to obtain money from the Treasury of the 
United States for use in the performance of the powers and duties granted to 
or imposed upon it by law, not to exceed a total of $975,000,000 outstanding at 
any one time. For this purpose appropriations not to exceed $975,000,000 are 
hereby authorized to be made to a revolving fund in the Treasury. Advances 
shall be made to the Administration from the revolving fund when requested 
by the Administration. This revolving fund shall be used for the purposes enu- 
merated subsequently in sections 7(a), 7(b) and 8(a), and in the exercise of the 
functions of the Administration under the Small Business Investment Act of 
1958. * * * The Administration shall pay into miscellaneous receipts of the 
Treasury, at the close of each fiscal year, interest on the net amount of the 
eash disbursements from such advances at a rate determined by the Secretary of 
the Treasury, taking into consideration the current average rate on outstanding 


interest-bearing marketable public debt obligations of the United States of com- 
parable maturities. 


You state that, pursuant to the terms of section 4(c) quoted above, 
the interest payable to the Treasury on the net expenditures from the 
revolving fund has been paid at the close of each fiscal year; and that 
such interest payments have been adjusted for advances made from 
the revolving fund to the salaries and expenses appropriation in 
accordance with our decision 33 Comp. Gen. 348. That is to say, fol- 
lowing the holding of the decision, funds transferred from the revolv- 
ing fund to the appropriations made for salaries and expenses, for 
administrative expenses, as expressly authorized in the annual supply 
acts, are not included in determining the net amount of the cash dis- 
bursements from the revolving fund on which interest is required to 
be paid to the Treasury. 

You further state that net expenditures from the revolving fund, 
as thus computed, include funds transferred from the revolving fund 
to the Treasury as required interest payments. Determining net ex- 
penditures in this manner, you say, causes the Administration to pay 
interest on money which is transferred from the revolving fund 
similar to the transfers made therefrom for administrative expenses, 
which transfers the cited decision held to be not subject to the pay- 
ment of interest. You contend that interest payments on net expendi- 
tures from the revolving fund—like transfers made therefrom for ad- 
ministrative expenses—are not in fact used for the purposes enumer- 
ated in sections 7(a), 7(b) and 8(a) of the Small Business Act, as 
amended, 15 U.S.C. 636(a), (b) and 15 U.S.C. 637(a), and in the 
exercise of the functions of the Administration under the Small Busi- 
ness Investment Act of 1958, 72 Stat. 689, 15 U.S.C. 661, and that the 
effect of including the amount of such payments in the net expendi- 
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tures made from the revolving fund is to cause the Administration to 
pay interest on interest. 

The specific question presented for decision is whether the amount 
of interest payable to the Treasury on the net expenditures made from 
the revolving fund, pursuant to section 4(c) quoted above, may be 
regarded as outside the purposes enumerated in sections 7(a), 7(b) 
and 8(a) of the Small Business Act, and in the Small Business Invest- 
ment Act of 1958 and, therefore, an item of expense on which interest 
is not required to be paid to the Treasury. 

In our decision 33 Comp. Gen. 348, we considered the question as 
to whether funds authorized by the Congress in an appropriation act 
to be transferred from the revolving fund to the salaries and expenses 
appropriation, for administrative expenses incident to the activities 
financed by the revolving fund, were subject to the provisions of sec- 
tion 204(b) of the Small Business Act of 1953, 67 Stat. 232, 233, since 
amended to read as section 4(c) quoted above, requiring the payment 
of interest by the Administration on advances made to it from that 
fund. We held therein to the effect that the requirement for the pay- 
ment of interest related to advances used only for the purposes enumer- 
ated in that statute, and that since the transfer of funds out of the re- 
volving fund for administrative expenses was for an additional and 
separate purpose not within the purview of the statute, interest was 
not required to be paid on the amount of such transfers. 

The underlying facts considered in that case are entirely dissimilar 
from those involved in the question under consideration and, therefore, 
the reasoning followed in the decision may not be applied here. 

Under the terms of section 4(c) quoted above, not to exceed 
$975,000,000 is authorized to be appropriated to a revolving fund for 
use by the Small Business Administration in carrying out certain 
enumerated financial assistance activities, and in the exercise of its 
functions under the Small Business Investment Act of 1958. The 
last sentence of the section requires the Administration to pay interest 
to the Treasury on expenditures made from the revolving fund— 
other than for administrative expenses as indicated above—at the 
end of each fiscal year. The amount of such interest, based upon a 
rate determined by the Secretary of the Treasury, is required to be 
computed on the basis of net expenditures, that is, expenditures from 
the revolving fund net of any balances of the fund remaining in the 
Treasury disbursing account. 

There appears nothing in section 4(c) specifically requiring that, 
in determining the net amount of the cash disbursements from the 
revolving fund advances, there are to be excluded amounts of re- 
quired interest payments; nor is such a construction required by 
necessary implication. Interest payable on the net amount of cash 
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disbursements from the revolving fund is an item of operating ex- 
pense stemming directly from the performance of the purposes for 
which the fund was established. It is not unlike other expenses dis- 
bursed from the fund, such as expenses incurred in loan liquidation 
and fees paid to banks for servicing immediate participation 


loans, to support the authorized activities of the Small Business 
Administration. 


While required interest payments may, in a technical or theoretical 
sense, be viewed as expended for purposes outside the purposes enu- 
merated in sections 7(a), 7(b) and 8(a) of the Small Business Act, 
and in the Small Business Investment Act of 1958, they nevertheless 
represent expenditures made directly in furtherance of such purposes. 
The revolving fund having been made available not only for the 
accomplishment of the enumerated purposes but also for any other 
proper expenditure connected therewith, we believe that interest pay- 
ments, when made, constitute a disbursement from the revolving fund 
not outside the intended scope of the enumerated purposes. 

Moreover, your contention that the inclusion of interest payments 
in the net amount of the cash disbursements has the effect of causing 
your Administration to pay interest on interest is not clear. In 47 
Corpus Juris Secundum 10, compound interest is defined as “interest 
on interest; accrued interest added to the principal sum and the whole 
treated as a new principal for the calculation of interest for the next 
period.” The definition of compound interest appears to have refer- 
ence to cases where there is not an actual payment of interest made 
but merely the entering on books of record the accrued interest and 
computing thereon additional interest. Such a situation appears to 
differ from that existing between the Small Business Administration 
and the Treasury, since in the latter case there is a payment of interest 
due and upon payment thereof the interest should no longer be con- 
sidered as ‘such. 

For the foregoing reasons and in answer to the question presented, 
you are advised that, in applying the interest payment provisions of 
section 4(c), quoted above, on the net amount of the cash disburse- 
ments made from the revolving fund, disbursements for interest pay- 
ments may not be excluded therefrom in the absence of express 
statutory authority therefor. 


[ B-142558 J 


Military Personnel—Retired—Contracting With the Govern- 


ment—Sales by the Government—Dual Compensation 

The conflict-of-interest prohibition in 10 U.S.C. 6112(b) against retired officers 
of the Regular Navy and Regular Marine Corps receiving payment from the 
United States while engaged in selling supplies to the Department of the Navy 
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refers to activities in connection with the procurement of property by the Govern- 
ment as distinguished from sales by the Government; therefore, in the absence 
of any prohibition against retired officers engaging in activities incident to sales 
by the Government, a retired Marine Corps officer who is an active partner in 
enterprises engaged in obtaining concessionaire privileges from the Government 
does not come within the conflict-of-interest prohibition in 10 U.S.C. 6112(b), and 
payment of retired pay is not prohibited. 

A retired Regular Marine Corps officer who is an active partner in enterprises 
which hold concession contracts with the Government is not, as a contract conces- 
sionaire, regarded as an officer of the United States or as holding a civilian posi- 
tion under the Government so as to be precluded by the 1894 dual office act, 5 
U.S.C. 62, or the 1932 dual compensation law, 5 U.S.C. 59a, from receiving retired 


pay. 
To Major John A. Rapp, U.S. Marine Corps, May 5, 1960: 


Reference is made to your letter of April 1, 1960, Department of 
Defense Military Pay and Allowance Committee submission No. 
DO-MC-491, requesting a decision as to whether, in the circumstances 
presented, the provisions of 10 U.S.C. 6112(b) prohibit the payment 
of retired pay to Major General Randall M. Victory, U.S. Marine 
Corps, retired. 

It appears that General Victory retired from the Regular Marine 
Corps on January 1, 1959. Prior to his retirement he had signed a 
partnership agreement with Walter G. Mehen, doing business as the 
Mehen Company, an enterprise which had a contract with the Marine 
Corps Exchange, Camp Lejeune, North Carolina, to maintain and 
operate theater snack bar concessions at the Marine Corps Base, Camp 
Lejeune. After his retirement he became an active partner in the 
enterprise acting as the Mehen Company representative with the Ex- 
change and signing an addendum to the basic contract for the Mehen 
Company on August 13, 1959. This contract was entered into on 
December 12, 1958, and is for a term of three years. 

In addition to the Mehen Company contract the Victory Company, 
a partnership in which General Victory is an active partner, was 
awarded a contract for the operation of the popcorn vending conces- 
sion at the Marine Corps Air Station, Cherry Point. General Vic- 
tory personally participated in submitting the bid which resulted in 
this contract. Bids for this contract were invited in January 1960, 
award was made in February 1960, and the contract apparently is for 
a two-year period beginning March 1, 1960. 

Each of these contracts provides for the operation of the concession 
without cost to the Marine Corps and each provides for payment to 
the Marine Corps Exchange of a percentage of gross receipts for the 
privilege of operating the concession. Sales are made to patrons of 
the theaters and snack bars. 

Section 6112(b) of Title 10 of the United States Code provides: 

If a retired officer of the Regular Navy or the Regular Marine Corps is engaged 
for himself or others in selling, or contracting or negotiating to sell, naval sup- 


plies or war materials to the Department of the Navy, he is not entitled to any 
payment from the United States while he is so engaged. 
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In decision ef November 9, 1959, 39 Comp. Gen. 366, we said that 
the quoted statutory provision has been classified as one of the group 
of so-called conflict-of-interest statutes and that the essential purposes 
of such statutes are to safeguard the integrity of public administra- 
tion and to prevent Government officials from using their positions 
and influence for personal gain. We expressed the belief that Con- 
gress intended such statutes to apply in any case reasonably within 
the scope of the statutes where the mischief at which they are aimed 
could arise. The terms used in the statute, however, refer only to sales 
activities of retired officers in connection with the procurement of 
property by the Government; we find nothing in the law or its legisla- 
tive history which suggests an intention on the part of Congress that 
it should apply to procurement activities of retired officers in connec- 
tion with sales by the Government. We are not aware of any law 
which prohibits retired military officers from purchasing whatever the 
Government or its instrumentalities properly may offer for sale. 

The contracts involved in this case are not concerned with the sale 
of anything to the Government, but relate entirely to the purchase 
from the Government of concessionaire privileges at the named loca- 
tions. The fact that the concessions do business with individual mem- 
bers of the Marine Corps does not bring General Victory’s activities 
within the scope of the sales restrictions imposed by 10 U.S.C. 6112(b). 
Accordingly, the payment to him of his retired pay is not prohibited 
by that statute because of his concessionaire activities. Neither is his 
right to retired pay affected by the 1894 dual office act (5 U.S.C. 62) 
or the 1932 dual compensation law (5 U.S.C. 59a). Asa contract con- 
cessionaire he is not an officer of the United States nor does he hold 
or occupy any civilian position coming under the Government of the 
United States, the District of Columbia or a Government-owned 
corporation. 


[ B-138219 J 


Military and Civilian Personnel—lItinerant Duty—Desig- 
nated Post of Duty—tTravel Status 


Military and civilian personnel who are ordered to report to a place for duty, 
in connection with a considerable amount of travel in the field after indoctri- 
nation and training at that place, and who subsequently are issued orders di- 
recting temporary duty away from and return to that place, may be regarded 
as having a specific location for a permanent duty station away from which 
travel and temporary duty are performed so that, while performing temporary 
duty, such personnel may be regarded as in a travel status for per diem and 
travel expense purposes. 


To the Secretary of Health, Education, and Welfare, May 9, 1960: 
Your letter of April 25, 1960, requests our decision whether Grand 
Junction, Colorado, may be designated as the post of duty for the 
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personnel, uniformed and civilian, assigned to a project during the 
coming summer under the facts and the circumstances related in your 
letter, as follows: 


The National Cancer Institute of the National Institutes of Health, through 
its Environmental Field Studies Section, is exploring the possibility of con- 
ducting another in its series of physical examinations of uranium miners, given 
at the mines at three-year intervals as a continuation of the study of the effect 
of radiation on uranium miners made in 1954 and 1957. 

To carry out the project it will be necessary to assemble teams of technically 
and professionally trained personnel by assigning members of Public Health 
Service Commissioned Corps, by calling to active duty members of the Public 
Health Service Reserve Corps and by hiring some civilian employees for 
temporary duty. 


* * * * * * * 


Under the proposed plan, trained personnel would be recruited at Salt Lake 
City, Utah. The persons selected would assemble at Grand Junction, Colorado, 
an Atomic Energy Commission Raw Materials Office, on June 2, 1960. The teams 
would undergo a period of indoctrination at Grand Junction and would obtain 
there AEC trucks carrying X-ray equipment and Government passenger ve- 
hicles for travel to the mines. 

There will be ten persons to a team. Advance scouts from each team will 
proceed to places where it is known that there are, or were, uranium mines and, 
if the mine is still in operation, will make arrangements for the mobile unit to 
come to the mines for the examinations. The examinations are given on a 
voluntary basis, often on company time. When all those who will volunteer 
for examination have been examined, the unit will proceed to the next mine, 
never returning to the previous place. Judging from past experience, the unit 
will remain at each mine only one or two days or at most no longer than three 
weeks. 

The uranium mines, of which there are over 1,000 lie within an area bounded 
roughly by 36° to 39° north latitude and 108° and 110° west longitude, in the 
four states of Colorado, Utah, New Mexico, and Arizona. Nearly all are at 
elevations above 6,000 feet and in extremely rough terrain. In 1954 and 1957 
the teams were housed in trailers and prepared their own meals. Now it is 
believed that there are sufficient motels and restaurants in the area and that 
morale will be improved by not housing the personnel in trailers. Trailers may 
be required in some areas. 

We believe that Grand Junction, Colorado, is the most logical place to desig- 
nate as the permanent duty station. It is the place where the teams will 
assemble, where they will be indoctrinated, where they will pick up and return 
their equipment and from which they will receive their orders and instructions 
and their paychecks. Also, there is at present no known place in the field where 
it is certain that the team will be located for more than one or two days. We 
believe that the workers will be truly in an itinerant status and that there will 
be no problem as to civilian workers under your opinions in 15 C.G. 624 and 23 
C.G. 162. As to uniformed personnel, we question whether an area of such 
great size, encompassing parts of four states (the area lies in Regions VII, VIII, 
and IX of this Department) should be designated as a duty station. 


* * * * * * . 


We ask your opinion whether Grand Junction, Colorado, may be designated as 
the post of duty for the personnel, uniformed and civilian, in the above-described 
project. An early reply is requested as planning must get underway if the 
project is to be undertaken this summer. 


In*our decision of April 2, 1959, 38 Comp. Gen. 656, under which 
your problem is said to arise, we pointed out the law and regulations 
governing the entitlement of members of the uniformed services to 
travel allowances. That decision involved a situation when certain 
officers, upon being called to active duty, were assigned to Las Vegas, 
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Nevada, for orientation, supervision, and direction regarding their 
duty assignments elsewhere. There was no administrative designa- 
tion of Las Vegas, or any other place, as the post of duty for the 
officers concerned. It appeared that many of such officers remained 
at Las Vegas for less than one day; that when each officer left that 
place, he was assigned to a somewhat restricted area rather than a 
specific location for the performance of his duty, and that, at least 
in some instances, most if not all of the duty was performed within the 
vicinity of a particular town or location. We concluded in our deci- 
sion of April 2, 1959, that the officers there involved could not be con- 
sidered as being in a temporary duty travel status in the absence of a 
designated post of duty away from which their travel was performed. 

Under the plan proposed in your letter of April 25, 1960, it appears 
that both the uniformed and civilian personnel involved in the project 
described will be ordered to report at Grand Junction, Colorado; that 
such personnel will undergo a period of indoctrination at Grand 
Junction; that they will receive their orders, instructions, and pay 
checks from there; and that they will be ordered away from Grand 
Junction for the performance of temporary duty at various points 
in the field, generally for periods of one or two days at each location. 
It is indicated that the personnel will in most instances use Govern- 
ment passenger vehicles for travel in the field, and that generally they 
will secure their meals and lodgings at restaurants and motels. Upon 
completion of the temporary duty involved, the personnel will return 
to Grand Junction, Colorado. In such circumstances, a conclusion 
would not be required that the entire area of operations would con- 
stitute the duty station of the personnel concerned. If proper orders 
are issued directing the persons concerned to report at Grand Junc- 
tion for duty, in connection with which a considerable amount of 
travel in the field is contemplated after a period of indoctrination, 
training and instruction at that place, and later, orders are issued di- 
recting the performance of temporary duty away from and return to 
that place upon the completion of such duty, it appears that such per- 
sons may be regarded as being in a travel status away from their 
permanent duty station when performing such temporary duty in the 
field. 


Therefore, your question is answered in the affirmative. 


[ B-140838 J 


Transportation—Motor Carriers—Rates—Exclusive Use of 
Vehicle—Criteria 


Before motor carriers furnishing transportation services under Government bills 
of lading can be entitled to premium charges for exclusive use of vehicles, two 
conditions must be shown by the carriers to have been satisfied : first, there must 
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be substantial compliance with the exclusive use of vehicle tariff or quotation 
requirements concerning the annotation on the bill of lading, and, second, there 
must be evidence that the exclusive-use-of-vehicle service was, in fact, performed. 
In the absence of a notation required by a motor carrier tariff on a Government 
bill of lading that exclusive use of vehicle was ordered by the shipper for a less- 
than-truckload shipment tendered to a motor carrier, a notation that a seal was 
applied by the shipper does not justify treating the shipment as other than a less- 
than-truckload shipment and premium charges for exclusive use of the vehicle 
may not be allowed. 


To the Great Southern Trucking Company, May 10, 1960: 
Further reference is made to your letter of September 18, 1959, in 
which you in effect request review of the overpayments stated by our 


Transportation Division under the following claims numbers and re- 
quest refund of any amounts deducted on their account: 


T-GAO-A-403025,4/58-A-336-58 T-GAO-A-353533,4/58-A-343 
T-GAO-A-409757,4/58-A-443-58 T-GAO-A-417955,4/58-A-444-58 
T-GAO-A-470012,5/58-A-596-58 T-GAO-A-483500,6/58-A-599-58 
T-GAO-A-515850,6/58-A-748-58 T-GAO-—A-248488,10/57—-N-1255-57 


T-GAO-A-254203,10/58-N-—1406-58 T~GAO-A-149144,10/57—A-1385 
T-GAO-A-D.O. Voucher 254203-Claim 7368, Bill 1406 (N) 


Your protest is based upon the allegation that all of the determina- 
tions of overpayments were made upon the grounds of unreasonable- 
ness and are controlled by the decision of the United States Supreme 
Court in the 7’.7.M.£. and Davidson case, 359 U.S. 464. However, for 
the services preformed under Government bills of lading Nos, AF- 
8071096 on voucher No. 515850; N-8406891 on voucher No. 353533; 
AF-7932485 on voucher No. 483500; N-30451664 on voucher No. 
248488 and AF-5281574 on voucher No. 149144, you originally claimed 
and were paid freight charges computed on the basis of minimum 
charges provided by the pertinent tariffs for the exclusive use of the 
vehicles involved. 

Before a carrier can be considered entitled to receive premium 
charges for exclusive use of vehicle, two conditions must be satisfied. 
First, there must be substantial compliance with exclusive use of 
vehicle tariff or quotation requirements concerning annotation of the 
bill of lading. See Clark Thread Company, Inc. v. Pilot Freight Car- 
riers, Inc., 62 M.C.C, 185, 189; Gus Blass Company v. Powell Bros. 
Truck Lines, 53 M.C.C. 503. And second, there must be some evidence 
that exclusive-use-of-vehicle service was, in fact, performed since the 
burden is upon claimants to present evidence satisfactorily proving 
their claims and all matters incidental thereto requisite to establish the 
clear legal liability of the United States and the claimant’s right to 
payment under the appropriations involved. 18 Comp. Gen. 980, 17 
id. 831. 

All of the bills of lading mentioned above, with the exception of bill 
of lading No. AF-5281574 on voucher No, 149144, bear annotations 
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which appear to comply substantially, although not exactly, with the 
requirements of the pertinent tariffs. However, there is no evidence 
in the record concerning bills of lading Nos. AF-8071096 and AF- 
7932485 which would indicate that the requested service was per- 
formed. In the absence of this evidence we have no authority to au- 
thorize payment of premium charges, See Charles v. United States, 
19 C. Cls. 316; Longwill v. United States, 17 C. Cls. 288. 

On audit of payment voucher No. 149144 covering the payment of 
charges for exclusive use of vehicle claimed by you for transporting a 
less-than-truckload shipment of electrical instruments or appliances 
from Garden City, Long Island, New York, to Patrick Air Force Base, 
Florida, under Government bill of lading No. AF-5281574 dated 
August 12, 1957, freight charges computed on the basis of a class 100 
LTL rate at the actual weight of the shipment were determined to 
be applicable. The resulting overpayment of $281.37 was subse- 
quently recovered by deduction pursuant to Section 322 of the 
Transportation Act of 1940, 49 U.S.C. 66. By letter of January 26, 
1959, file No. Gov. O/C Bill 1385, you alleged that the bill of lading 
was annotated by the issuing officer as follows: “Exclusive use of ve- 
hicle requested.” You further alleged that the shipment was loaded 
by shipper and that the carrier had no control over the manner in 
which the freight was loaded and stowed in the vehicle. It is argued, 
therefore, that item No. 10020 of Southern Motor Carrier Rate Confer- 
ence Tariff No. 504, MF-I.C.C. No. 614, is applicable making due a 
charge of $747 as originally claimed by you. 

Item No. 10020(b) of SMCRC Tariff No. 504, MF-I.C.C. No. 614, 
provides that each bill of lading and freight bill on shipments for 
which exclusive use of vehicle is provided must be marked or stamped 
“EXCLUSIVE USE OF VEHICLE ORDERED BY SHIPPER.” 
The bill of lading was not annotated as required by the tariff nor does 
it bear the annotation you indicated, or any other notation other than 
“SEAL: E-85862.” However, the mere fact that seals were applied 
to a vehicle does not justify treating a shipment tendered in less-than- 
truckload quantity as other than a less-than-truckload shipment in 
the absence of the required notation on the bill of lading. See Gus 
Blass Company v. Powell Bros. Truck Lines, supra. Cf. Smith and 
Sons Carpet Company v. Director General, 132 1.C.C. 593, 595. 

In view of what has been said above, it appears that the audit action 
taken concerning the shipments under Government bills of lading 
AF-8071096, AF-7932485, and AF-5281574, was correct and is accord- 
ingly sustained. The remaining bills of lading on the vouchers listed 
in your letter of September 18, 1959, are being returned to our Trans- 
portation Division with instructions for further consideration. You 
will be advised by it at a later date of the action taken thereon. 
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[ B-140872 


Transportation—Cargo Preference Act—Great Lakes Car- 
riers—Advance Shipments to Canadian Ports 


In view of the purpose of the Cargo Preference Act, to assure that at least 50 
percent of Government sponsored cargoes are moved on privately owned United 
States-flag commercial vessels, the phrase “which may be transported on ocean 
vessels,” in 46 U.S.C. 1241(b), should be construed as pertaining to all cargo 
movements by water in foreign commerce; therefore, the shipment on lake or 
ocean carriers of grain from Great Lakes ports to Canadian St. Lawrence River 
ports for storage before ultimate exportation to overseas destinations comes 
within the phrase “which may be transported on ocean vessels” so that 50 per- 
cent of such cargo is required to be carried on United States-flag commercial 
vessels. 


To the Secretary of Agriculture, May 10, 1960: 


Reference is made to your letter of September 28, 1959, requesting 
our opinion concerning a question which has arisen in connection with 
the administration of the Cargo Preference Act, Public Law 664, 83d 
Congress (46 U.S.C. 1241), as a result of the opening of the Great 
Lakes for use by oceangoing vessels and the construction of new grain 
facilities at St. Lawrence ports aiding such movement. 

Your question concerns the transportation of grain from western 
Great Lakes ports to elevators at St. Lawrence River ports. You 
point out that comparatively large, deep-draft ships are now able to 
load partial cargoes of grain at western Great Lakes ports, such as 
Superior, Wisconsin, and Duluth, Minnesota, then proceed through 
the St. Lawrence Seaway to the harbor at Montreal, “topping off” 
with grain there or at other elevators on the St. Lawrence River to 
complete their cargoes for overseas destinations. You advise that the 
grain stored at such St. Lawrence port elevators and used in “topping 
off” these vessels is transported to those points by water from western 
Great Lakes ports in (1) United States or Canadian-flag vessels de- 
signed as Great Lakes ore-carriers or so-called lake carriers (ships used 
principally in the grain trade), or (2) United States or foreign-flag 
ocean vessels which may be operating during the open season on the 
Lakes and seaway only and elsewhere during that part of the year 
when the Lakes are closed. 

The Cargo Preference Act provides, insofar as here applicable, as 
follows (section 901(b), Merchant Marine Act, 1936, 46 U.S.C. 
1241(b),as amended) : 

* * * (b) Whenever the United States shall procure, contract for, or otherwise 
obtain for its own account, or shall furnish to or for the account of any foreign 
nation without provision for reimbursement, any equipment, materials, or com- 
modities within or without the United States, or shall advance funds or credits 
or guarantee the convertibility of foreign currencies in connection with the fur- 


nishing of such equipment, materials, or commodities, the appropriate agency or 
agencies shall take such steps as may be necessary and practicable to assure 
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that at least 50 per centum of the gross tonnage of such equipment, materials, 
or commodities (computed separately for dry bulk carriers, dry cargo liners, and 
tankers), which may be transported on ocean vessels shall be transported on pri- 
vately owned United States-flag commercial vessels * * * [Italics supplied]. 


While we have found nothing in the legislative history of the Cargo 
Preference Act to indicate the specific intent of the Congress in using 
the phrase “which may be transported on ocean vessels,” it seems to 
us that the most logical conclusion is that the phrase should be con- 
strued as pertaining to all cargo movements by water to foreign coun- 
tries. Hence, we concur in your view that cargo which is loaded on 
a vessel either at a Great Lakes port or a St. Lawrence port and is 
carried by such vessel to an overseas destination is subject to the act; 
and we observe that your Department is assuring compliance in such 
cases. 

With respect to the transportation of grain from western Great 
Lakes ports to elevators at St. Lawrence River ports, you advise that 
such grain is privately owned and moves into Canadian St. Lawrence 
ports in anticipation of its exportation later, either as “topping” or, 
particularly at times when the seaway is closed, as full cargoes for 
ocean vessels. You have likened these facts to a somewhat similar 
situation involving cotton shipped by private United States business 
operators to European ports on consignment prior to its sale under, or 
identification with, a Government program within the coverage of the 
Cargo Preference Act. You state that when the Department permits 
the inclusion of such consigned cotton in the Agricultural Trade De- 
velopment and Assistance Act of 1954, as amended, Public Law 480, 
83d Congress, 7 U.S.C. 1691 note, programs which are subject to the 
Cargo Preference Act, it requires that participants in such programs 
furnish suitable evidence that at least 50 percent of such cotton moved 
to Europe in United States-flag vessels before transportation costs 
of such cotton become eligible for Government financing under Title 
I of Public Law 480. You advise that this requirement is made be- 
cause ocean transportation has occurred, the costs of which become 
part of the commodity sales price financed by the Government, and 
not to make such requirement would, in your opinion, result in evasion 
of the Cargo Preference Act through the device of advance shipments. 
It is observed that on September 1, 1959, following an informal hear- 
ing before the Committee on Merchant Marine and Fisheries, House 
of Representatives, you announced a similar regulation which re- 
quires a supplier to certify that grain exported from Canadian trans- 
shipment points on United States-flag vessels was moved from United 
States Great Lakes ports to Canadian transshipment points on United 
States-flag vessels. 

A review of the legislative history establishes beyond doubt that the 
Cargo Preference Act was enacted primarily for the purpose of assur- 
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ing that at least 50 percent of Government-sponsored cargoes which 
may be transported on ocean vessels be moved on privately owned 
United States-flag commercial vessels. As stated above, it is our view 
that the phrase “which may be transported on ocean vessels” should 
be construed as pertaining to all cargo movements by water in foreign 
commerce. Hence, a movement from an American Great Lakes port 
to a Canadian port would be subject to the act. Therefore, we concur 
in your view that the act should not be evaded through the device of 


advance shipments to Canadian ports with the intention of further 
exportation under a Public Law 480 program. 


Accordingly, we perceive no basis for any criticism of the regula- 


tions issued by your Department, which appear clearly designed to 
carry out the overall purposes of the act. 


[ B-141459 J 


Contracts—Bids—Buy American Act—Applicability of 


Statutes Protecting American Industry 


Consideration of an item offered by an American producer which exceeds the 
cost of a foreign product by 72 percent, after transportation costs, customs duty, 
and the six percent differential fixed by Executive Order No. 10582, pursuant to 
the Buy American Act, 41 U.S.C. 10a, et seq., have been added to the foreign bid, 
would be unwarranted on the basis of the unreasonable price under the act and 
Executive order which make the cost element a material factor in the determina- 
tion of public interest requirements. 

The duty and authority to make a finding under the Buy American Act and Ex- 
ecutive Order 10582 that factors, other than price, which under the terms of 
the act and order is a material factor in determination of the requirements of 
public interest, take precedence is vested in the head of the procurement depart- 
ment or agency, and in the absence of such a finding or in the absence of statutory 
authority for consideration of political and economic factors, such items as the 
American industry situation, the deprivation of tax revenue, and the adverse 
affect on the monetary trade balance are not for consideration in Buy American 
Act cases. 

The consideration of a possible patent infringement claim of American bidder 
in the determination of an award to a foreign bidder, who offers a product 72 
percent lower in cost than the domestic item, would be inconsistent with public 
interest which requires the encouragement of competition in view of the specific 
remedies provided for patent holders in 28 U.S.C. 1498, and such remedies are 
not in conflict with the Buy American Act, 41 U.S.C. 10a, et seq. 

Possible costs to the Government in defending patent infringement litigation 
which might arise from the purchase of a product from a low foreign bidder, 
rather than from the American bidder who has a patent on the product, do not 
afford any legal justification for questioning an award to the foreign bidder 
whose bid is 72 percent less than the American bidder. 

The addition of a 12 percent price differential to the bid of an American bidder, 


who would perform in a labor surplus area when the bid of the foreign source 
is 72 percent less than the American bid, would be ineffectual and, therefore, 
labor surplus area considerations are not required in evaluation of bids. 

Consideration of the Antidumping Act, 19 U.S.C. 160-171, which permits the im- 
position of additional duties on imports which undermine the American market 
based on the difference between the foreign market price and the domestic 
price, in the evaluation of a foreign bid which is 72 percent less than the 


American bid after transportation costs, customs duty, and the six percent 
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differential fixed by Executive Order No. 10582, under the Buy American Act, 
41 U.S.C. 10a, et seqg., have been added, does not require rejection of the foreign 
bid in the absence of the application of the Antidumping Act to the procurement 
of an item which is not for sale or resale and the accomplishment of the pre- 
scribed administrative procedures. 

Whether an award to a foreign bidder, which was made on the basis of a bid 
price 72 percent less than that of the American bid, would violate section 337 of 
the Tariff Act of 1930, 19 U.S.C. 1337, et seq., which establishes procedures in 
the event of the existence of unfair acts in the importation of goods which might 
injure or destroy American industry, is not a matter for consideration by the 
procurement agency or the Comptroller General. 


To Charles Pfizer & Company, Inc., May 10, 1960: 
Reference is made to your letter of December 18, 1959, and to letter 


dated February 26, 1960, written in your behalf by the law firm of 
Gardner, Morrison & Rogers, both protesting against the award of a 
contract to a foreign company by the Military Medical Supply Agency 
under Request for Quotations No. 5642, covering the procurement of a 
quantity of tetracycline hydrochloride tablets. The several grounds 


upon which you predicate your protest, and those urged by your at- 


torneys, will be considered separately in the order presented. 

It is contended by you that the award of a contract to an Italian 
company in this instance violates the Buy American Act, 41 U.S.C. 
10a e¢ seqg., in that it is inconsistent with the public interest. That act 
provides, in pertinent part, that— 


Notwithstanding any other provision of law, and unless the head of the de- 
partment or independent establishment concerned shall determine it to be incon- 
sistent with the public interest, or the cost to be unreasonable, * * * only such 
manufactured articles, materials, and supplies as have been manufactured in 
the United States substantially all from articles, materials, or supplies mined, 
produced, or manufactured, as the case may be, in the United States, shall be 
acquired for public use. 


In order that the provisions of that act be uniformly administered, 
and for other purposes, the President of the United States issued 


Executive Order No. 10582, dated December 17, 1954, which in perti- 
nent part is as follows: 


Sec. 2(b) For the purposes of the said act of March 3, 1933, and other laws 
referred to in the first paragraph of the preamble of this order, the bid or offered 
price of materials of domestic origin shall be deemed to be unreasonable, or the 
purchase of such materials shall be deemed to be inconsistent with the public in- 
terest, if the bid or offered price thereof exceeds the sum of the bid or offered 
price of like materials of foreign origin and a differential computed as provided 
in subsection (c) of this section. 

(c) The executive agency concerned shall in each instance determine the 


amount of the differential referred to in subsection (b) of this section on the 


basis of one of the following-described formulas, subject to the terms thereof: 
(1) the sum determined by computing six per centum of the bid or offered 
price of materials of foreign origin. 


The record discloses that in the course of negotiations you ulti- 
mately became the lowest domestic offeror, having quoted a price of 


$965,376 ($16.76 per unit bottle of 100 tablets) for the contract quan- 
tity, as compared to an offer of $469,440 ($8.18 per unit) submitted by 
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the foreign offerer, Farmochimica Cutolo-Calosi. Pursuant to the 
Buy American Act and the related Executive order, the foreign offer 
was evaluated by adding thereto transportation costs, customs duty, 
and the six percent differential fixed by the said order, resulting in an 
adjusted quotation of $561,445.11. By comparison your proposal ex- 
ceeded the foreign bid by $403,931, or 72 percent. 

Under the terms of the act and Executive order, the cost element 
is made a material factor for consideration in determining the require- 
ments of the public interest in such cases, and certainly the payment 
to a domestic producer of an amount exceeding by 72 percent the cost 
of a foreign product, in the absence of other considerations not present 
in this case, would, in our opinion, be unwarranted. If, as you con- 
tend, this procurement is inconsistent with the public interest on other 
grounds which might take precedence over the unreasonableness of 
your bid, the duty and authority provided for in the act to make such 
finding is vested in the head of the department or agency concerned. 
Also, your further contentions that award to an Italian concern would 
weaken the American antibiotic industry, deprive the Government of 
tax revenue, and adversely affect our monetary trade balance, are 
arguments of a political or economic nature which cannot be consid- 
ered by us except as they may be embodied in pertinent statutory 
enactments. 

A further basis for your protest relates to the violation by the 
Government of your patent rights as a result of the purchase of the 
tablets from a foreign producer. You contend that the remedial pro- 
visions of 28 U.S.C. 1498 were not enacted by the Congress to under- 
mine the Buy American Act; that the defense of infringement liti- 
gation will be costly to the Government; and that you are deprived 
of an additional legal recourse against the contractor otherwise avail- 
able to a patentee against unlicensed sources, since the manufacturer 
is an Italian concern. 

In a previous case involving somewhat similar circumstances it was 
held by our Office in decision of October 5, 1958, 88 Comp. Gen. 276, 
that it would be improper to reject a low bid merely because the bidder 
was not licensed to manufacture a patented article. Such conclusion 
was predicated upon the principle that competitive bidding on Gov- 
ernment contracts should be encouraged, regardless of a possible in- 
fringement claim, particularly in view of the obvious purpose and 
intent of 28 U.S.C. 1498, which was designed to compensate the patent 
holder in such situations. To conclude otherwise would be incon- 
sistent with public interest since it would discourage competition, and 
we see no conflict between that statute and the provisions of the Buy 
American Act. 

With respect to the matter of the Government’s being a party to 
infringement of your patent, it seems apparent to us that 28 U.S.C, 
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1498 (which was derived from the act of June 25, 1910, 36 Stat. 851, 
as amended by the act of July 1, 1918, and formerly was carried as 35 
U.S.C. 68) was enacted by the Congress specifically to enable the Gov- 
ernment to obtain or use patented articles from any source by pay- 
ment of reasonable compensation to the patentee. Clearly, the act is 
an amendment to the patent laws and restricts the rights of a patentee 
by providing for Government use of patents subject to payment of 
fair compensation for such use. The possible costs to the Government 
of defending any litigation which might be instituted as a result of 
this procurement afford no legal justification for questioning the ad- 
ministrative action taken. You are not deprived of any remedy by the 
award to a foreign contractor, since your action against the Govern- 
ment under 28 U.S.C. 1498 is the sole and exclusive remedy allowed. 
See Richmond Screw Anchor Co. v. United States, 275 U.S. 331. 

You further allege, as grounds for your protest, that the contract 
could have been performed in a labor distressed area. Under appli- 
cable regulations issued pursuant to law, a price differential of 12 
percent in favor of a domestic source from such labor surplus area 
would apply in evaluation of the bids. In view of the substantial 
excess of your offer over the foreign bid such differential would be 
ineffectual. 

With respect to your contentions that the award was improper be- 
vause the Italian firm was not qualified as a responsible contractor; 
that the procurement procedure followed by the agency was con- 
trary to regulations; and that the transaction discriminated against 
domestic producers, the record furnishes no factual support for your 
position. 

The main contention of your counsel is that a proper evaluation of 
the bid of the Italian firm would have shown a true price of $22.03 
per unit, as against your quotation of approximately $16.75 per unit. 
This result is premised upon a figure of $19.20 per unit as the “market 
value” of the product in Italy. On this valuation it is claimed that 
the applicable ad valorem duty of 1214 percent would amount to 
$2.03, and that an “antidumping” duty under the provisions of 
19 U.S.C. 160-171 should be assessed in the amount of $11.07 per unit 
(the difference between the contract price and the alleged market 
value). 

The Antidumping Act of May 27, 1921, 42 Stat. 15 (19 U.S.C. 
160-171), provides, in pertinent part that— 

160(a) Whenever the Secretary of the Treasury * * * determines that a class 
or kind of foreign merchandise is being * * * sold in the United States * * * 
at less than its fair value, he shall so advise the United States Tariff Com- 
mission, and the said Commission shall determine * * * whether an industry 
in the United States is being or is likely to be injured * * * by reason of the 
importation of such merchandise into the United States. 


161(a) In the case of all imported merchandise * * * to which the Secretary 
of the Treasury has made a public finding as provided for in section 160 of this 
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title * * * if the purchase price or the exporter’s sale price is less than the 
foreign market value (or in the absence of such value, than the constructed 
value) there shall be levied, collected, and paid, in addition to any other duties 
imposed thereon by law, a special dumping duty in an amount equal to such 
difference. 


The purpose of this act is to impose additional duties on imports 
which, because of their volume and lower price, threaten to undermine 
the American market for domestic products. Such purpose is intended 
to be accomplished by equalizing the cost of a foreign article with its 
domestic equivalent through a supplemental duty based upon the dif- 
ference between the foreign market price and the purchase, or contract 
price. 

The determination of the foreign market price is vested by the act 
in the Secretary of the Treasury, subject to standards specified in 
19 U.S.C. 161, 164, and 165. However, we are wholly unable to accept 
even tentatively the figure of $19.20 proposed by your counsel, which 
we understand from the Navy Department has been derived from 
Italian pricing of bottles of eight capsules. Considering the quantity 
involved in the subject procurement, particularly in the light of the 
reported fact that your bid price is approximately 46 percent under 
your published wholesale price per bottle of 100 tablets, we perceive 
no reasonable basis for anticipating that the Secretary of the Treasury 
could, with due regard to the mandate of 19 U.S.C. 161(b) (1), find a 
foreign market value approaching such a figure as $19.20 for the prod- 
uct involved. Even accepting your $19.20 figure as the normal Italian 
price, and conceding arguendo, the applicability of the Antidumping 
Act, it appears that a quantity discount of 30 percent would overcome 
the six percent differential prescribed by the President under the Buy 
American Act. In the circumstances, we have no more reason to be- 
lieve that the contract price in question is unreasonably low based on 
the foreign market, than we have reason to believe that your quotation 
is unreasonably high based on actual production costs. 

In any event, this procurement is not for the sale or resale of the 
drug in the United States, and will not, in our opinion, affect the 
industry in general. Furthermore, as is also true with respect to 
section 337 of the Tariff Act, the imports do not become subject to 
the duty until the procedures prescribed thereby have been accom- 
plished. For the reasons stated it is our’considered opinion that the 
Antidumping Act has no application to the present case, but that even 
if it should be considered applicable it is not reasonably probable that 
it would require rejection of the Italian bid under the Buy American 
evaluation. 

The second major contention of your counsel is that the contract 
violates section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. 
1337, et seg., which establishes certain procedures to be followed by 
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the Executive Branch of the Government in the event there have been 
found to exist unfair acts in the importation of articles into the United 
States, the effect or tendency of which is to injure or destroy a domes- 
tic industry. The cited statutory provisions, in our opinion, have no 
application to the instant transaction for several reasons. Initially, 
the act is devoid of specific language making the United States subject 
to its terms, and we are not aware of any judicial precedent, nor is any 
cited, holding that its provisions apply to the Government in connec- 
tion with purchases for its own use. Furthermore, it appears that the 
act becomes operative only after the statutory requirements as to in- 
vestigation, etc., have been complied with, and have resulted in an 
affirmative finding that such importation should be declared unlawful. 
Clearly, such matters are not for consideration by the procurement 
agency or by the General Accounting Office. Finally, the record be- 
fore us appears to be inadequate for us to conclude that the effect of 
the transaction would be “to destroy or substantially injure an indus- 
try, efficiently and economically operated, in the United States,” or to 
restrain or monopolize trade or commerce. 

In view of the foregoing, we must conclude that there is no basis 
upon which this Office may properly object to the action taken by the 
Department of the Navy. 


[ B-126884 J 


Civilian Personnel—Appointments—Termination of As- 
sistants’ Appointments—Reappointments Distinguished 


The purpose of the proviso in section 3(b) of the act of June 21, 1955, 33 U.S.C. 
852(b), requiring the termination of the appointment of the Assistant Director of 
the Coast and Geodetic Survey six months after the appointment of a new 
Director, was to give continuity to the bureau during the period the new Director 
was becoming familiar with the duties; accordingly, the term “new Director” in 
the proviso is construed as having reference to a person appointed to serve his 
first term and not to-a Director who is reappointed upon completion of his first 
term so that the appointment of the Assistant Director need not be terminated six 
months after the reappointment of a Director. 


To the Secretary of Commerce, May 11, 1960: 


The Acting Secretary’s letter of April 29, 1960, requests our decision 
whether the recent reappointment of the Director of the Coast and 
Geodetic Survey on February 8, 1960, must be regarded as the appoint- 
ment of a new Director within the purview of section 3(b) of the act 
of June 21, 1955, 33 U.S.C, 852(b), so as to require the termination of 
the appointment of the Assistant Director within six months after the 
appointment of the Director. 

Section 3(b) in pertinent part is as follows: 

The Assistant Director of the Coast and Geodetic Survey shall be appointed by 


the President, by and with the advice and consent of the Senate, from the active 
list of commissioned officers of the Coast and Geodetic Survey not below the 








766 DECISIONS OF THE COMPTROLLER GENERAL [39 


rank of commander, for a term of four years, and may be reappointed for further 
periods of four years each: Provided, That the appointment of the Assistant 
Director shall terminate six months after the appointment of a new 
Director. * * * 


The legislative history of the act affords no assistance on the 
question presented in the Acting Secretary’s letter. However, former 
Secretary Weeks, who held office at the time the section in question 
was enacted, stated in letter to us of February 3, 1956, in part as 
follows: 


f. The purpose of the provision in Public Law 89, relating to the office of 
Assistant Director was, as we understand it, to insure that (1) the Assistant 
Director would always be an officer who would enjoy the special trust and 
confidence of, and would work in harmony with, a newly appointed Director, 
and whose tenure would be arranged accordingly, and (2) the Assistant Director 
would give continuity and stability to the direction and administration of the 
bureau during the period while a new Director was being appointed on a regular 
basis and until he could become familiar with the responsibilities of the office. 


See our decision 35 Comp. Gen. 450. 

In view of the purpose of the proviso of section 3(b) of the act of 
June 21, 1955, relating to the termination of the appointment of an 
Assistant Director, as set forth in the former Secretary’s letter, and 
since an individual who has served as Director is specifically author- 
ized by law to be reappointed, we are of the opinion that the term 
“new Director” appearing in the proviso refers to a person appointed 
to serve his first term and not to a Director who is reappointed upon 
completion of his first term. It follows that the appointment of an 
Assistant Director need not be terminated six months after the reap- 
pointment of a Director. 


[ B-141806 J 


Military Personnel—Discharge—Ineffective—Status—Pay 
and Allowances 


A discharge of an enlisted man, which was to be held in abeyance in the event 
that further hospitalization was required for a new disability not present when 
the member went before the Physical Evaluation Board but which, nevertheless, 
was effected, even though prior to the effective date of the discharge the member 
was hospitalized for a new disability, is a conditional discharge which does not 
terminate the member’s active status and, therefore, the enlisted member is 
entitled to active duty pay until subsequent placement on the temporary dis- 
ability retired list. 

An enlisted member of the uniformed services whose discharge did not termi- 
nate his active duty status because the member was hospitalized for a new dis- 
ability prior to the effective date of the discharge, which required abatement of 
the discharge action, is considered to have been in an active duty status and in 
receipt of active duty pay to be entitled to a subsistence allowance because 
rations in kind were not available, to credit for basic allowance for quarters in 
the event the class Q allotment requirement is waived under 37 U.S.C. 252 (j), 
and to accrued annual leave until subsequent placement on the temporary dis- 
ability retirement list. 

An enlisted member who was paid disability severance pay, mileage, and lump- 
sunr leave incident to a discharge which was subsequently determined not to have 
terminated the member’s active duty status because the member was hospitalized 
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for a new disability prior to the effective date of the discharge is considered 
in an active duty status after the discharge so that checkage should be made 
for payments made incident to the ineffective discharge. 

An enlisted member of the uniformed services who was placed on the temporary 
disability retired list, pursuant to 10 U.S.C. 1202, following an ineffective dis- 
charge is not precluded from receiving retired pay from the effective date of 
placement on such list. 


To R. A. Wilson, Department of the Navy, May 11, 1960: 


By second endorsement dated January 22, 1960, the Comptroller of 
the Navy forwarded your letter of December 16, 1959, with enclosures, 
requesting a decision (assigned submission No. DO-N-474 by the De- 
partment of Defense Military Pay and Allowance Committee) on 
several questions concerning the entitlement of L. B. Swanner, 480 
27 52, CSSN, USN, to active duty pay and allowances and retired pay 
under the circumstances disclosed. 

It appears from the enclosures that by letter from the Chief of 
Naval Personnel dated March 3, 1959, the Commanding Officer, U. S. 
Naval Receiving Station, San Diego, California, pursuant to the action 
of the Secretary of the Navy on February 26, 1959, was directed to 
discharge Swanner from the naval service not later than March 24, 
1959, by reason of physical disability with severance pay. Paragraph 
3 of that letter expressly provided: 

3. In the event further hospitalization for any new impairment not present 
when the member appeared before the Physical Evaluation Board is required, this 
discharge authorization will be held in abeyance and further instructions re- 


quested of the Chief of Naval Personnel via the Chief of the Bureau of Medicine 
and Surgery. 


We have been advised informally by the Office of the Judge Advocate 
General of the Navy that the Secretary’s action of February 26, 1959, 
to discharge Swanner by reason of physical disability was based on 
the enlisted man’s appearance before a Physical Evaluation Board 
on January 27, 1959, and the recommendation of that board that he be 
discharged by reason of physical disability on account of a knee dis- 
ability. See paragraph 1 of opinion of the Judge Advocate General 
of the Navy dated August 7, 1959, concerning Swanner’s case. In 
other words, Swanner originally was scheduled to be discharged for 
physical disability by reason of a knee disability. 

On February 5, 1959, however, subsequent to his appearance before 
the Physical Evaluation Board, Swanner was admitted to the U.S. 
Naval Hospital, San Diego, California, for a bleeding duodenal ulcer, 
and on February 7, 1959, he was operated on and the diagnosis was 
changed to “absence stomach acquired surgically removed.” On 
March 19, 1959, the U.S. Naval Hospital, San Diego, California, re- 
ferring to the letter of March 3, 1959, advised the Bureau of Naval 
Personnel of the stomach operation and requested a two-week exten- 
sion of time to allow for post operative follow-up. On March 19, 
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1959, the Secretary of the Navy on the basis of that new information, 
canceled his action of February 26, 1959, directing Swanner’s dis- 
charge by reason of physical disability. The record does not disclose 
why this latter action was not promptly communicated to the United 
States Naval Hospital at San Diego. However, when a speedletter 
dated March 30, 1959, canceling the letter of March 3, 1959, was re- 
ceived, Swanner had already been discharged on March 24, 1959. 

In summary, the record before us and information informally ob- 
tained from the Office of the Judge Advocate General of the Navy 
indicate that the action taken by the Secretary of the Navy on Febru- 
ary 26, 1959, directing Swanner’s discharge was predicated solely on 
the knee disability and that neither the Secretary of the Navy nor the 
Navy Department in Washington then had any information concern- 
ing the stomach disability for which Swanner was hospitalized on 
February 5, 1959, and for which he underwent an operation on Febru- 
ary 7,1959. In view of that subsequent hospitalization for the dis- 
abling stomach condition, the directive in the letter of March 3, 1959, 
that Swanner’s discharge be held in abeyance if he were hospitalized 
for any new impairment not present when he appeared before the 
Physical Evaluation Board, was for application and effectively can- 
celed the discharge directive based on the knee disability. 

The Judge Advocate General of the Navy in an opinion dated Au- 
gust 7, 1959, in Swanner’s case held in pertinent part: 

* * * The party was discharged on 24 March, which was five days after the 
authority therefor had been canceled. Since SWANNER’s separation from the 
service prior to final action by the Secretary of the Navy was without authority, 
it is the opinion of the Judge Advocate General that his discharge was illegal. 

3. It has been held by reference (a), (case of Staff Sergeant PENROSE, citing 
additional cases), that an illegal discharge may be canceled and the member 
restored to duty with full pay and allowances. It is the opinion of the Judge 
Advocate General that SWANNER’s separation from the service on 24 March 
1959 should be canceled, and that he should be issued appropriate orders for 


appearance before a Physical Evaluation Board in order that all his disabilities 
may be rated as appropriate. 


The record further shows that by orders dated September 3, 1959, 
Swanner was restored to duty for the purpose of appearing before a 
Physical Evaluation Board. It is stated in letter dated October 19, 
1959, from the U.S. Navy Accounts Disbursing Office, Great Lakes, 
Illinois, to the Comptroller of the Navy, that Swanner was admitted 
to the U.S. Naval Hospital, Great Lakes, Illinois, on September 14, 
1959, and that he was released to home in an awaiting orders status 
on October 15, 1959. By orders dated November 23, 1959, Swanner 
was placed on the temporary disability retired list effective December 
1, 1959, in the grade of seaman with a disability rating of 50 percent. 
The pay record shows that for the period September 14, 1959, to 
November 30, 1959, he was paid pay and allowances as a seaman with 
over two years’ service, which included credits for basic allowance 
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for quarters for a dependent (wife) and a corresponding checkage for 
a Class Q allotment. 

Since in submitting the matter here the Comptroller of the Navy 
asks two questions in addition to those presented in your letter, the 
questions have been rearranged as follows: 

a. Is Swanner entitled to basic pay from 25 March 1959 
through 30 November 1959? 

b. Is Swanner entitled to subsistence at $2.565 per day basic 
allowance for quarters, and accumulated leave from 25 March 
1959 ¢ 

ec. Should checkage be made for disability severance pay, 
mileage allowance, and lump-sum leave that was paid to Swanner 
on date of discharge? 

d. Is Swanner entitled to retired pay on and after 1 December 
1959 ? 

The long-established rule is that discharges once validly issued by 
competent authority may not be revoked unless they were procured 
through fraud or misrepresentation. 4 Comp. Gen. 260; 27 Comp. 
Gen. 495; 31 Comp. Gen. 665, and authorities there cited. In this case, 
however, the direction to discharge the enlisted man was conditional 
and his discharge was not authorized in the event further hospitali- 
zation was required for a new disability. The local naval authorities 
did not comply with the provisions of paragraph 3 of the above-quoted 
letter of March 3, 1959, directing that the discharge be held in abey- 
ance and that further instructions be requested in the event further 
hospitalization was required for any new impairment not present 
when the member appeared before the Physical Evaluation Board. 
Since prior to discharge Swanner was operated on by reason of an 
ulcer which was a new impairment not present when he appeared 
before the Physical Evaluation Board, the direction in the letter of 
March 3, 1959, to hold his discharge in abeyance and request further 
instructions became effective and it is our view that the discharge of 
March 24, 1959, did not terminate Swanner’s active status. Hence, 
he must be considered as continuing on active duty during the period 
March 25, 1959, to November 30, 1959. We concur with the opinion 
of the Judge Advocate General of the Navy in this case. Compare 
32 Comp. Gen. 558. Swanner is, therefore, considered as having been 
in an active duty status during the period March 25, 1959, to November 
30, 1959, and he is entitled to active duty pay for that period. 
Question a is answered in the affirmative. 

Under the provisions of 37 U.S.C. 251(a), a member of the uni- 
formed services entitled to receive basic pay is entitled to receive a 
basic allowance for subsistence, when (1) rations in kind are not avail- 
able, at the rate of $2.565 per day. Since rations in kind were not 
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available to him, he is entitled to the subsistence allowance as indi- 
cated. While entitlement to credit of a basic allowance for quarters 
for dependents is contingent upon the member having in effect a Class 
Q allotment for the support of his dependent (37 U.S.C. 252(h)), 
since the enlisted man had a Class Q allotment in effect immedi- 
ately prior to his discharge, it is our view that if the allotment re- 
quirement is waived by the Secretary (37 U.S.C. 252(j)), he is en- 
titled to the credit of the basic allowance for quarters. Since section 
3(a) of the Armed Forces Leave Act of 1946, 60 Stat. 963, as amended, 
37 U.S.C. 31a, provides for the accrual] of annual leave at the rate of 
214 days for each month of “active service,” and since Swanner is 
considered as being in an active duty status from March 25 to Novem- 
ber 30, 1959, he is entitled to accrued leave earned during that period. 
Question b is answered in the affirmative. 

Since the enlisted man was paid disability severance pay, mileage, 
and lump-sum leave incident to his discharge on March 24, 1959, and 
since he is considered to be in an active duty status on and after March 
24, 1959, a checkage should be made in his account to cover those pay- 
ments. Question c is answered in the affirmative. 

Since pursuant to orders of November 23, 1959, Swanner was placed 
on the temporary disability retired list effective December 1, 1959, in 
accordance with the provisions of 10 U.S.C. 1202, we know of no rea- 
son, nor has any been advanced, which would preclude entitlement 
to retired pay on and after December 1, 1959. Accordingly, question 
d is answered in the affirmative. 


[ B-142236 J 


Military Personnel—Retired Pay—Generals and Ad- 
mirals—Increases Under Act of May 20, 1958 


In view of the indication that Congress in enacting section 7 of the act of May 
20, 1958, which permits the recomputation of retired pay of three- and four-star 
generals and admirals, intended to confer on such members greater benefits than 
those in section 4(a) rather than to deprive them of their right to the pay bene- 
fits under section 4(a) if the computation thereunder would result in greater 
retired pay, the provision in section 7(c) that “unless he is entitled to a higher 
amount under some other provision of law” is interpreted as authorizing the 
computation of disability retired pay for a lieutenant general, who had more 
than 180 days of service in such grade, on the basis of the retired pay to which 
he was entitled on May 31, 1958, plus the six percent increase authorized under 
section 4(a) of the act. 38 Comp. Gen. 281, id. 701, modified. 


To the Secretary of Defense, May 13, 1960: 

The Directorate of Accounting and Finance, Headquarters United 
States Air Force, forwarded with transmittal letter dated March 7, 
1960, letter dated February 12, 1960, from Colonel R. P. Muhlbach, 
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USAF, requesting an advance decision concerning the propriety of 
payment on an accompanying voucher stated in favor of Lieutenant 
General Bryant L. Boatner, a retired Air Force officer. This request 
was approved for submission by the Department of Defense, Military 
Pay and Allowance Committee, as Air Force Request No. 484, and the 
voucher in the amount of $9.68 represents the difference in the officer's 
retired pay at the rate of $802.65 a month and at the rate of $812.33 a 
month for the period from January 1 to 31, 1960. The adjustment in 
General Boatner’s retired pay covered by the voucher would not ap- 
pear authorized under the general language used in our decision to 
you, B-136915, October 7, 1958, 38 Comp. Gen. 281 (answer to ques- 
tion 3), as modified in B-136915, April 16, 1959, 38 Comp. Gen. 701. 
That language was used, however, in answer to a general question and 
it appears that it should be reconsidered in the light of the facts dis- 
closed in General Boatner’s case. 

It appears from the information furnished that General Boatner 
retired on August 31, 1955, by reason of 80 percent permanent dis- 
ability, under sections 402 and 409 of the Career Compensation Act 
of 1949 (codified as 10 U.S.C. 1201, 1372) ; that at the time of his re- 
tirement he had completed 27 years, 2 months and 22 days of service 
for basic pay purposes, all of which were served on active duty; and 
that he had served in the grade of lieutenant general at least 180 days. 
He elected to have his retired pay computed on percentage of dis- 
ability and he received retired pay of $766.35 a month (75 percent of 
$1,021.80) tax free, from September 1, 1955, through May 31, 1958. 

The officer’s retired pay for the month of January 1960 at the rate 
of $812.33 has been computed on the basis of the provisions of sec- 
tion 4(a) of Public Law 85-422, act of May 20, 1958, 72 Stat. 128, 
10 U.S.C. 1401 note. It is stated that in computing the $802.65 
monthly rate, under the interpretation placed on 38 Comp. Gen. 701, 
General Boatner failed to receive an increase in pay effective June 1, 
1958, which was equal to 6 percent above the rate he was receiving 
on May 31, 1958. It is further stated that a detailed analysis of 
Public Law 85-422 and of the legislative history of H.R. 11470, 
which became Public Law 85-422, supports the conclusion that the 
Congress intended to provide an increase of at least 6 percent to all 
retired members with more than 2 years of service and that General 
Boatner is entitled, under the law, to this minimum increase of 
6 percent. 

Section 4(a) of the act of May 20, 1958, 72 Stat. 128, as amended, 
provides as follows: 


Except for members covered by section 7 of this Act, members and former 
members of the uniformed services who are entitled to retired pay, retirement 
pay, retainer pay, or equivalent pay, on the day before the effective date of this 
Act, shall be entitled to an increase of 6 per centum of that pay to which they 
were entitled’on that date. 
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Section 7(c) of the act of May 20, 1958, 72 Stat. 130, 37 U.S.C. 
232 note, provides as follows: 

Notwithstanding any other provision of law except subsection (a) of this 
section and sections 3(b) and 6(5) of this Act, the retired pay of any officer 
entitled to retired pay on the day before the effective date of this Act who served 
on active duty before that date in the grade of lieutenant general or vice admiral 
for a period of at least 180 days, shall, unless he is entitled to a higher amount 
under some other provision of law, be recomputed on the basis of the monthly 
basic pay of pay grade 0-8 for the cumulative years of service creditable to him 
on the day before the effective date of this Act, plus $100, multiplied by the 
number of years of service creditable to him for use as a multiplier in comput- 
ing his retired pay, multiplied by 2% per centum, but not to exceed a total of 


75 per centum of such monthly basic pay as increased by $100, plus 6 per 
centum of the product thereof. 


Section 7(c) provides for the recomputation of the retired pay of 
certain 3-star generals and admirals on a years-of-service formula— 
using as a multiplier “the number of years of service creditable to him 
as a multiplier in computing his retired pay”—subject to the condition 
that he is not “entitled to a higher amount under some other provi- 
sion of law.” We think that a member retired for disability could 
qualify for the benefits of section 7(c), since a member retired for 
disability may compute his retired pay under either a years-of-service 
formula or percentage-of-disability formula and it is clear from the 


legislative history that the Congress intended that all the members 
concerned would be eligible to recompute their retired pay under that 


section. 

In view of the language in section 4(a) that “Except for members 
covered by section 7” and in section 7 that “Notwithstanding any 
other provision of law * * * the retired pay of any officer * * * 
shall, unless he is entitled to a higher amount under some other provi- 


sion of law,” be recomputed by the method there prescribed, it is clear 


that General Boatner is entitled to the benefits of section 4(a) only if 
he is not covered by section 7 or unless section 4(a) is “some other 
provision of law” within the meaning of section 7. 


Under the literal language of sections 4(a) and 7 it appears to us 


that General Boatner would be covered by the provisions of section 7, 
that the language in that section is mandatory rather than permissive, 
and that such language does not suggest that section 4(a) is “some 
other provision of law.” However, the courts have held that in con- 
struing or considering the application of a statute, it is permissible 
to look to its evident spirit and purpose as well as to the strict letter 
of the law; that the strict letter must yield to its evident spirit and 
purpose when this is necessary to give effect to the intent of Congress; 
that unjust or absurd consequences are, if possible, to be avoided; that 
general terms should be so limited in their application as not to lead 
to oppression, injustice, or an absurd consequence; that it will always 
be presumed that the legislature intended exceptions to its language 
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which would avoid results of this character; that the reason of the law 
in such cases should prevail over its letter; and that constructions of 
statutes are to be made according to the intention of the makers, and 
sometimes are to be expounded against the letter to preserve the intent. 
See 19 Comp. Gen. 516, and cases there cited. It is clear that if Gen- 
eral Boatner had served as a lieutenant general for less than 180 days, 
he would have been covered by section 4(a) and would have been en- 
titled to the retired pay claimed on the submitted voucher. It seems 
unreasonable to conclude that the Congress intended that his addi- 
tional service in that grade should result in his receiving less retired 
pay on and after June 1, 1958. There are a number of statements 
appearing in the legislative history of the act of May 20, 1958, which 
indicate that the Congress intended generally that members then in 
receipt of retired pay should receive at least a 6 percent increase in 
such pay commencing June 1, 1958. In this same connection, the 
Conference Report on the bill which became the act of May 20, 1958, 
H. Report No, 1701, 85th Congress, shows that the Congress intended 


by section 7 to permit 3-star and 4-star generals and admirals to re- 
compute their retired pay under the formulas there prescribed. That 
report states that the act “permits” the members concerned to compute 
their retired pay, and that they “will be authorized to compute their 
retired pay,” on the basis there indicated. See page 15 of the Confer- 


ence Report. Such legislative declaration of intent is consistent with 


the view that section 7 was intended as conferring benefits which were 
greater than, rather than to the exclusion of, those granted under 
section 4(a), and it appears that there was no intention to deprive the 


members concerned of the right to continue to compute their retired 


pay on the percentage-of-disability formula, if computation on that 


basis would result in greater retired pay than would accrue under 
section 7. 

In that view of the matter, and in order to avoid the absurd result 
indicated above, the provision in section 7(c) that the member shall 
compute his retired pay under that section “unless he is entitled to a 
higher amount under some other provisions of law” may be interpreted 
as authorizing computation of disability retired pay on the basis of 
the disability retired pay to which entitled on May 31, 1958, plus the 
six percent increase authorized by section 4(a) of the act. To the 
extent that anything said in our decision of October 7, 1958, 38 Comp. 
Gen. 281—concerning which mention is made in 38 Comp. Gen. 701—is 
in conflict with the views expressed herein, that decision will no longer 
be followed. 

Accordingly, payment of the voucher, which is being returned to 
Colonel Muhlbach with a copy of this decision, is authorized. 
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Bids—Evaluation—Delivery Costs—Reduced Rates Filed 
After Bid Opening 


An evaluation of bids on the basis of driveaway delivery rates when the invita- 
tion, which provided that bids would be evaluated on the basis of the most 
economical mode of commercial transportation, specifically required bidders to 
include the cost of loading, blocking, and bracing the items on a carrier’s facility 
would be an evaluation on a basis not contemplated by the invitation and con- 
trary to sound procurement procedures. 

To permit a bidder after bid opening to offer to ship the equipment by a motor 
carrier who had then tendered a reduced transportation rate under a section 22 
quotation, 49 U.S.C, 22, would be tantamount to reserving to the bidder the right 
to modify his bid with respect to transportation rates after bid opening and con- 
trary to proper procurement practices which require transportation costs to be 
evaluated on the basis of the rates actually filed and published at the time the 
bids are opened. 


To the Leach Company, May 16, 1960: 


Reference is made to letter of March 24, 1960, with enclosures, and to 
subsequent correspondence from James J. Hanks, attorney, protesting 
on your behalf against the award of a contract to any other bidder un- 
der Invitation for Bids No. DA-ENG-11-184-60-A-388, issued by the 
Department of the Army, Corps of Engineers Procurement Office, 
Chicago, [linois, covering 102 refuse trucks, It is the contention of 
your attorney, in substance, that failure or refusal on the part of the 
contracting officer to use certain specially offered “Driveaway” rates 
applicable to your equipment, for bid evaluation purposes, is in viola- 
tion of the terms of the above invitation and established procurement 
procedures. 

The record discloses that in the said invitation, which sought quota- 
tions from 15 potential manufacturers of the specified equipment, pro- 
spective bidders were apprised that all bids would be evaluated on the 
basis of the bid price plus the Government’s determination of the most 
economical mode of commercial transportation. Each bidder was re- 
quired to state the guaranteed shipping weight, and to agree to reim- 
burse the Government for any increased transportation costs if the 
actual shipping weight exceeded the weight listed in the bid. Also, 
bidders were required to show their respective f.o.b. shipping points 
and to include in the unit price quoted their costs for furnishing the 
completed unit f.o.b. carrier’s equipment, rail or other than rail at 
Government’s option, loaded, blocked, and braced. The terms of the 
invitation, all of which are to be incorporated into the ultimate con- 
tract, also stipulated that the units would be transported to destination 
on a Government Bill of Lading, and that shipping instructions would 
be issued after award is made. 

While the invitation states in general terms that determination of 
the low bidder would be made on the basis of the most economical mode 
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of commercial transportation, it seems apparent to us that the specific 
language “loaded, blocked, and braced” used in the other conditions 
thereof clearly indicated that “driveway” delivery was not contem- 
plated. Conceding that such method of transportation may be “the 
most economical mode of commercial transportation,” we feel that 
this language applies only to those methods contemplated under the 
terms of the invitation. To require bidders to include in their bid 
price the cost of loading, blocking, and bracing the units on a carrier’s 
facility, and then to evaluate bids on driveaway rates, would be con- 
trary to sound procurement procedures. However, in that connection 
the record shows that even if driveaway rates published prior to bid 
opening were used in such evaluation your bid would not be the 
lowest. 

With respect to the contention that the reduced rates of the Keno- 
sha Auto Transport Corporation, offered specially for this transaction 
under Section 22(1) of the Interstate Commerce Act of 1887, 49 U.S.C. 
22, should be used in the evaluation of your bid, we agree with the re- 
quirement in APP 1-806.52c(2) that such rates must be available for 
evaluation at the time the bids are opened. To permit your shopping 
for special rates after opening of bids would, we believe, be inconsist- 
ent with competitive bidding requirements, and quite obviously would 
result in no end of confusion. For that reason, under applicable regu- 
lations, only rates on file at the time of bid opening may be used in the 
evaluation of the bids received. No principle is more firmly rooted 
in the decisions of this Office than the rule that a bidder may not, after 
bids are opened, offer any amendment or modification of the price or 
other terms of his bid which would affect his standing with respect to 
other bidders. Inseparable from this rule is the requirement that bids 
are generally to be evaluated as of the time of opening. While trans- 
portation costs may be calculated on the basis of rates to be effective 
at the time of shipment, such rates must have been actually filed or 
published at the time of evaluation. See 35 Comp. Gen. 603. While 
it is true that in this instance the Kenosha Auto Transport Corpora- 
tion was not itself a bidder on the contract, we must assume that its 
offer of a section 22 rate was solicited by you, and would not have been 
made except as an inducement for the award of a contract to you. 
By waiting until bids were opened before procuring the offer of the 
transport company, you in effect reserved to yourself an option either 
to act or to refrain from acting in that respect, and to consider that 
offer in the evaluation of bids would be to give effect to a modification 
in fact obtained by you after bid opening. 

We are cognizant of the several decisions heretofore rendered by 
this Office which are cited by your attorney in support of his position; 
however, we do not find that the principles enunciated therein are ap- 
plicable to the controversy here involved. 
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Since your bid would not be the lowest on a proper evaluation of 
transportation costs either by rail or by driveaway, the protest of your 
attorney furnishes no proper basis on which we would be justified in 
questioning the proposed action of the procuring agency. 


[ B-140850 J 


Appropriations—Commencement of Contract Work Prior 
to Availability of Appropriations—Payment Approval Delay 


Notice of award of a construction contract under which the Government might 
become obligated to make payment to the contractor prior to July 1, when the 
appropriation for the project becomes available, may not be given, notwith- 
standing that the contracting officer indicates that he could delay approval of 
the payment so that it would not be made until after July 1, since such delay 
beyond a reasonable time would not be effective against the contractor; how- 
ever, an agreement which provides for early commencement of work, upon con- 
dition that the Government will not be under any obligation to make payment 
prior to the availability of the appropriation, may be made. 


To the Secretary of the Interior, May 17, 1960: 


Reference is made to letter of April 21, 1960, from the Adminis- 
trative Assistant Secretary of the Interior, requesting a decision con- 
cerning the propriety of a proposed notice of award of a contract to 
Cleaver-Brooks Special Products, Inc., for the construction of salt 
water distillation facilities in St. Thomas, Virgin Islands. It is ex- 
plained that the question presented for decision is related to the 
matters considered in our decision to you of October 29, 1959, 39 Comp. 
Gen. 340. 

Authorization for the construction and operation of the involved 
facilities was granted by Public Law 85-913, approved September 2, 
1958, 72 Stat. 1759, 1761, 48 U.S.C. 1407c(o). As pointed out in our 
prior decision, section 3 of the statute places several conditions or 
restrictions upon the execution of the contract for construction of the 
salt water distillation facilities, namely, (1) the Government of the 
Virgin Islands must enter into a suitable contract with the Corpo- 
ration to purchase a minimum quantity of water at a price established 
by the Corporation in accordance with the terms of the act; (2) the 
Secretary of the Interior must conclude that such facilities will most 
economically and expeditiously provide an adequate supplemental 
supply of potable water for St. Thomas; and (3) copies of the prin- 
cipal contract for construction of the facilities must be submitted to 
and rest with the House and Senate Committees on Interior and In- 
sular Affairs for a period of 45 days prior to execution. 

In our prior decision it was held, among other things, that although 
the Government could not be obligated by contract or purchase, unless 
otherwise authorized by law, until enactment of an appropriation act 
providing funds with which to make payment, our Office would inter- 
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pose no objection to the execution of a proposed contract prior to the 
enactment of an appropriation act if such contract specifically pro- 
vided that the Government’s liability would be contingent upon the 
future availability of appropriations. While we pointed out that such 
a contract would become operative only if and when the appropri- 
ations subsequently should be made, we suggested for clarification 
purposes that an additional sentence be added to the above provisions 
to the effect that “No legal liability on the part of the Government for 
payment of any money shall arise unless and until such appropriation 
shall be provided.” 

The Administrative Assistant Secretary states that the three condi- 
tions in section 3 of Public Law 85-913 have been met; that a contract 
has been entered into with the Virgin Islands Government for the 
purchase of water; that the Secretary has concluded that salt water 
distillation facilities will most economically and expeditiously provide 
an adequate supply of potable water for St. Thomas; and that the 
proposed contract with Cleaver-Brooks Special Products, Inc., has 
been before the House and Senate Committees on Interior and Insular 
Affairs for the required time. 

It is stated that the proposed contract, which has now been signed 
and executed, contains the following provisions pertinent to the 
present request for decision: 


A-10. Availability of Funds. Funds are not presently available for the desired 
equipment. Any contract signed as a result of this invitation shall be contingent 
upon and shall not be effective until the enactment of legislation by the Congress 
making a specific appropriation for salt water distillation facilities in St. Thomas, 
Virgin Islands. No legal liability on the part of the Government for the payment 
of any money shall arise unless and until such appropriation shall have been 
provided. 

A-11. Submission of Contract to Committees of Congress. Public Law 85-913, 
which authorizes the construction, operation, and maintenance of salt water 
distillation facilities in St. Thomas, provides that the contract for the construc- 
tion of the facilities shall not be executed “until the expiration of forty-five 
calendar days (exclusive of days on which the House of Representatives or the 
Senate is not in session because of an adjournment of more than three days to a 
day certain) from the date on which such construction contract has been 
submitted to the Committees on Interior and Insular Affairs of the House of 
Representatives and the Senate.” Accordingly, no contract will be signed as a 
result of this invitation prior to the expiration of such period. 

A-12. Definitions. As used throughout this contract. 

+ * * * . * . 

(b) The phrase “notice of award of contract” shall mean the notice given by 
the contracting officer to the contractor after appropriations are made available 
by Congress (A-10). This contract shall be effective on the date of receipt of 
such notice by the Contractor. 

(c) The “award of contract” shall be deemed to occur when the Contractor 
receives such notice. 

It is anticipated that the contract resulting from this invitation will be signed 
and executed following the expiration of the period described in paragraph A-11 
hereof, but it is understood that it will not be effective prior to the notice of 
award of contract. 


Also, it is stated that under the terms of the proposed contract, 
delivery of the unit must be made within 240 days of the contractor’s 
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receipt of notice to proceed and that such notice will be given at the 
same time the contracting officer gives notice of award. 

It is stated further that under any circumstances, a notice of award 
would not be given prior to May 1, 1960, because the proposed contract 
contains a progress payment provision under which the contractor 
might become entitled to payments 60 days after receipt of notice of 
award; that it is believed irrelevant that the contractor could hypo- 
thetically become entitled to payments in a lesser period inasmuch as 
the period of time is sufficiently within the control of the contracting 
officer; that under the terms of the proposed contract, which permit 
progress payments at the contractor’s option, the contractor is required 
to submit—within 60 days of notice of award—a proposed allocation 
of the total contract price; and that this allocation must be approved 
by the contracting officer who, it is stated, could reasonably defer his 
approval, and who will defer his approval until at least 30 days have 
elapsed from the date of notice of award. In conclusion it is stated 
that evidence must be submitted by the contractor to support a particu- 
lar progress payment; that within 30 days thereafter, payment must 
be made; that inasmuch as the contracting officer will act so as to in- 
sure that at least 60 days will elapse, May 1 has been selected as the 
earliest possible date of notice of award; and that, therefore, no 
funds will be required to be expended until the fiscal year 1961 has 
begun. 

In light of the foregoing, a decision is requested as to whether the 
contracting officer may, before July 1, 1960, following enactment of an 
appropriation act containing a specific appropriation for the facility, 
give notice of award to Cleaver-Brooks so that it may begin the manu- 
facture of the distillation unit. It is explained that the question arises 
because it now appears that the Interior Department Appropriation 
Act for the fiscal year 1961 may become law well in advance of June 
30 of this year and that it appears virtually certain that such act will 
contain a specific appropriation for the involved salt water distillation 
facilities (Public Law 86-455, approved May 13, 1960, 74 Stat. 104, 
119) and that the Department is extremely anxious to move forward 
with the proposed plant and, if possible, to give the proposed manu- 
facturer notice of award to enable him to proceed some weeks in 
advance of June 30, thus facilitating earlier completion, Since it will 
take from 15 to 18 months to build the components needed for the 
facility and to construct same, and since it is vitally important that the 
plant be in operation by December 1, 1961 (the beginning of the tourist 
season), the matter is represented to be urgent because the rationing 
of water during tourist season has consistently had an adverse effect 
upon the economy of St. Thomas. 

In our decision of October 29, 1959, we advised that we would not be 
required to object to the execution of a contract prior to the enactment 
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of an appropriation act, provided certain conditions were met. One 
of the specific conditions which we mentioned was that the contract 
must provide by its terms that the Government’s liability thereunder 
be contingent upon the “availability of appropriated mongys with 
which to make payment for the contract purposes.” In terms of the 
usual annual appropriation act this condition means simply that the 
contract must preclude any liability on the part of the Government to 
make payment thereunder at least until after June 30. 

In view of the statement in the submission of April 21, 1960, that 
the contractor could, hypothetically, become entitled to payments in 
less than 60 days after receipt of notice of award, it seems doubtful 
that the contract has been so drafted as to preclude any obligation on 
the part of the Government to make payment to the contractor prior 
to July 1, 1960, if notice of award should be given 60 days before that 
time. It is not enough that the contracting officer refuse to give his 
approval to an allocation of the contract price for a period sufficient 
to insure that payment will not be made prior to July 1, 1960. His 
approval of such allocation must be given within the time reasonably 
necessary for its approval, and any deliberate delay on his part beyond 
that time in giving his approval would not, in our view, be effective as 
against the contractor. 

Accordingly, it is our opinion that no action may be taken under the 
proposed contract which could impose an obligation upon the Govern- 
ment to make any payment to the contractor prior to July 1, 1960, 
regardless of administrative intention to disregard that obligation. 
Of course, if the contractor and the Virgin Islands Corporation should 
enter into an agreement providing for commencement of the work 
prior to June 1, 1960, upon condition that the Government would be 
under no obligation to make the first contract payment prior to the 
time the 1961 appropriation shall be available for expenditure, there 
would be no basis for objection thereto. 


[ B-142796 J 


Bids—Qualified—Acceptance Time Difference—Separable 
or Aggregate Items 


A low bid which, notwithstanding the statement that the bid remains open for 
acceptance for 90 days as required in the invitation, conditions the price upon 
receipt of notice of award in a much shorter period of time is a bid which con- 
tains a material deviation from the requirements and must be rejected as non- 
responsive to the invitation. 

Under an invitation which provides for award of a two-item procurement to one 
bidder but reserves to the Government the right to make an award on one item 
alone, a bid which is responsive to one item, but which contains exceptions to 
the second item specifications, may be accepted on the basis of the one item, if 
it is administratively determined to be in the best interests of the Government 
to procure only one item; however, the bid on the basis of both items must be 
considered nonresponsive. 
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To Admiral H. Arnold Karo, May 17, 1960: 


We refer to a letter of May 4, 1960, No. 10-crg. signed by the 
Administrative Officer, requesting our views pursuant to 36 Comp. 
Gen. 513, as to the proper disposition of bids submitted pursuant to 
an invitation issued by the Coast and Geodetic Survey on March 381, 
1960, soliciting bids for a lithographic offset five-color press and 
accessory equipment. 

Item 1 of the invitation calls for the press itself, item 2(a) for a 
double delivery and item 2(b) for a continuous pile feeder. Other 
significant provisions of the invitation are as follows: 

AWARD: Award will be to one bidder. The Government reserves the right 
to make an award on Item 1 alone or on Item 1 and Item 2(a) (b). 
BID ACCEPTANCE PERIOD: Bids, offering less than 90 calendar days for 


acceptance by the Government from date of the public opening specified on 
page 1 of this Invitation, will be considered nonresponsive and will be rejected. 


Another provision appearing on page 4 of the Invitation advised that 
the Government desired delivery in the shortest possible time. Pur- 
suant to the “BID ACCEPTANCE PERIOD” paragraph, bids 
were required to remain open for acceptance 90 or more calendar 
days from April 21, 1960, or until July 20, 1960. 

It is reported that bids were received from two firms. The Miehle 
Company, Chicago, Illinois, submitted a bid in the net amount of 
$290,784 including a trade-in allowance for an old press. It is stated 
that the Miehle bid is responsive as to item No. 1 but that the firm 
noted exceptions to the specifications for item No. 2(a) and (b) of so 
substantial a nature as to render that portion of the bid nonresponsive. 

The Harris-Seybold Company, the other bidder, took no exception 
to the specifications in any of three alternatives contained in its bid. 
However, while the Harris-Seybold bid contained the notation below 
the “BID ACCEPTANCE PERIOD” that, “This bid remains open 
for acceptance for 90 days,” alternatives 1 and 2 in the net amount of 
$284,812 including trade-in allowance were conditioned upon receipt 
of notice of award before May 5, 1960. The third Harris-Seybold 
alternative, offered without condition or qualification, was in the net 
amount of $301,412, including trade-in allowance. 

It is axiomatic that a bid may be considered for award only if it 
complies in all material respects with the terms of the invitation. See 
17 Comp. Gen. 554. A provision in an invitation requiring that a bid 
to be considered for award must remain available for acceptance for a 
designated period is a material requirement and failure to conform 
therewith renders the bid nonresponsive. B-140978, October 29, 1959, 
and B-136528, August 6, 1958. It is clear that the first two alterna- 
tives in the Harris-Seybold bid, notwithstanding the statement in the 
bid that it remains open for acceptance for 90 days, are conditioned 
upon acceptance within a period materially less than provided by the 
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terms of the invitation. Therefore, in accordance with the foregoing, 
the first two alternatives in the Harris-Seybold bid may not be con- 
sidered for award. 

Whether the next low bid, that of the Miehle Company, may be 
considered for award is dependent upon whether it is administratively 
determined to be in the best interest of the Government to procure 
item No. 1 alone or to purchase both items Nos. 1 and 2. If the former, 
award may be made to the Miehle Company as the low responsive bid- 
der; if the latter, however, the exceptions noted to the specifications 
applicable to item No. 2 become significant and render that bid non- 
responsive. Accordingly, if it is determined administratively in the 
best interest of the Government to procure both items, the low accept- 
able bid becomes the third alternative bid offered by Harris-Seybold at 
the net price of $301,412. Should Harris-Seybold thereby become 
eligible for consideration, there would, of course, be no objection to a 
voluntary reduction in price by that firm. See Leitman v. United 
States, 104 C. Cls. 324. 


[ B-141833 ] 


Military Personnel—Expiration of Authorized Absences— 
Civil Arrest—Reparation or Restitution For Offenses—Un- 
avoidable 


Although the question of whether sufficient grounds exist for excusing absences 
of members of the uniformed services as unavoidable under section 4(b) of the 
Armed Forces Leave Act, 37 U.S.C. 33(b), is primarily for administrative deter- 
nation based on the individual facts, there may be cases where absences after ex- 
piration of authorized leave of members who, following detention by civil au- 
thorities, are released without trial upon agreement to make reparation for 
the civil offense are not due to any misconduct on the part of the member but 
result from events beyond the member's control which would justify excusing 
the absence as unavoidable so that forfeiture of pay and allowances would not 
be necessary. 

The basis for excusing as unavoidable absences of members of the uniformed 
services, who are detained by civil authorities beyond authorized leave periods 
and then released upon agreement to make reparation for the offense, should 
be an absence of misconduct on the part of the member rather than a lack of 
criminal culpability. 


To the Secretary of Defense, May 18, 1960: 


Reference is made to letter of January 23, 1960, with enclosure, 
from the Assistant Secretary of Defense (Comptroller), requesting a 
decision on a question discussed in Committee Action No. 253 of the 
Military Pay and Allowance Committee, Department of Defense. 
The question is as follows: 

An officer or enlisted member detained by civil authorities, his authorized 


leave having expired subsequent to arrest, forefeits pay and allowances, and the 
enlisted member also longevity credit, for the period (exceeding 24 hours) fol- 
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lowing such expiration until his return to full duty if he is released without trial 
upon his agreement to make reparation for the alleged civil offense. May there 
be an exception to the foregoing if his commanding officer excuses the absence 
as unavoidable concluding, after examination of all the facts, that the member 
in agreeing to make reparation was not motivated by a sense of guilt but was 
motivated by a desire to obtain his release from jail and return to his duty 


station as soon as possible and that the facts do not prove misconduct of the 
member? 


It isstated in Committee Action No. 253 that: 


The current Army, Navy and Air Force regulations dealing with the situation 
of a member released from arrest by civil authorities without trial upon his 
agreement to make reparation are based on a decision of the Comptroller Gen- 
eral of February 18, 1928, 7 Comp. Gen. 496. In that case, there was no ques- 
tion that the member had caused his arrest by his misconduct. The regulations 
adopted the ruling and now provide for forfeiture of pay without the possibility 
of an exception in a situation in which the member’s commanding officer would 
excuse the absence as unavoidable when investigation indicates that the mem- 
ber was not guilty of misconduct. 

An agreement to make reparation does not necessarily prove guilt; it is not 
necessarily a confession or admission of guilt. The member may desire to ob- 
tain his release from jail and return to his duty station as soon as possible and 
be willing to agree to make reparation for the alleged offense without being 
guilty of actual misconduct. In one or the other case there may be involved 


a liability to pay for merchandise or on other grounds, but that Hability may be 
quite different from misconduct. 


* * * * * * * 


In his decision of October 20, 1958, 38 Comp. Gen. 320, the Comptroller Gen- 
eral dealt with the following question : 

1. May an enlisted member detained by civil authorities, his authorized leave 
having expired subsequent to arrest, be properly denied leave credit for the 
period (in excess of 24 consecutive hours) following such expiration until his 
return to full duty: 

“a. if released without trial by civil authorities ; 

“b. if tried and convicted by civil authorities ; or 


“ec. if released without trial upon his agreement to make reparation for the 
civil offense?” 


After discussion, the Comptroller General decided the question as follows: 
“Question 1. All parts to this question are answered in the affirmative unless 
the absence is excused as unavoidable as provided in section 4(b) of the Armed 
Forces Leave Act, as amended, 37 U.S.C. 338(b). There would appear to be 
little reason for excusing the absence in the situations presented under ques- 
tions 1(b) and 1(c), since the absence presumably was induced by the mem- 
ber and is distinguishable from the situation in 1(a), where the absence might 
be caused by events beyond the member’s control.” 
The two situations in which the Comptroller General observed there would ap- 
pear to be little reason for excusing the absence are those in which a member is 
tried and convicted and those in which he is “released without trial upon his 
agreement to make reparation for the civil offense.” It should be noted that 
Question 1c referred to the civil offense as a fact; but this is not necessarily so in 
all situations; the civil offense may be alleged but denied by the member. A 
member is not considered guilty of misconduct because he is charged with mis- 
conduct. His reason for agreeing to pay may be his desire to obtain his release 
from jail or return to his duty station as soon as possible. Further, the payment 
may be for an alleged liability unrelated to misconduct. 


Section 4(b) of the Armed Forces Leave Act of 1946, as amended by 


the act of August 4, 1947, 37 U.S.C. 33(b), provides in pertinent part 
that: 
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* * * When absent without leave or absent over leave, they [members of the 
armed forces] shall forfeit all pay and allowances during such absence, unless 
such absence is excused as unavoidable. * * * 


The phrase “unless such absence is excused as unavoidable” used in 
the above statutory provision must be construed as meaning that if the 
absence is excused as unavoidable the member involved would not for- 
feit pay and allowances to which he is otherwise entitled for the period 
of his absence. Under the statute, the question of whether there exists 
sufficient grounds for excusing a member’s absence as unavoidable is, 
at least in the first instance, an administrative matter to be determined 
on the basis of the facts and circumstances involved. If the absence 
of a member is caused by his misconduct, no reason is apparent for 
excusing the absence as unavoidable. On the other hand, as suggested 
in Committee Action No, 253, situations may arise where a member’s 
absence is caused by events beyond his control. In such a case and if 
an administrative finding is made that the absence in fact resulted 
from events beyond the member’s control and not due to his miscon- 
duct, there would appear to be sufficient reason for his commanding 
officer to excuse the absence as unavoidable, even though the member is 
released without trial upon his agreement to make reparation for an 
alleged civil offense. This is not inconsistent with the ruling in 38 
Comp. Gen. 320, it being assumed in that case that the absence of the 
member was in fact caused by his misconduct rather than caused by 
events beyond his control. Also compare 36 Comp. Gen. 173. 

Accordingly, the question is answered in the affirmative. 

It is noted that the proposed revision to paragraph 044253-1 of the 
Navy Comptroller Manual reads, in pertinent part, as follows: 

If he has been released upon his agreement to make restitution or reparation 
for the alleged offense for which he was committed, pay and allowances for the 
time of such absence may be returned only if the commanding officer personally 
signs the pay voucher authorization, based upon examination of all data avail- 


able to him, that the conduct of the member which occasioned his detention is 
excused as unavoidable because of lack of criminal culpability. 


The question presented for decision relates to the authority for 
excusing the absence of a member who is released upon his agreement 
to make restitution or reparation for the alleged offense for which he 
was committed based on a determination by proper authority, after 
examination of all of the facts, that the absence was unavoidable and 
not the result of the member’s misconduct. It well may be that in some 
cases there may be found a “lack of criminal culpability” even though 
the absence resulted from the member’s misconduct. It is our view 
that the basis for excusing absences should be an absence of miscon- 


duct rather than a lack of criminal culpability. 


551978 O - 61 -52 
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[ B-142760] 


Appropriations—Availability—Maintenance and Repairs— 
Replacement of Buildings 


Expenditures for the replacement of a building entirely destroyed by fire, using 
the same site and foundation, may not be regarded as expenses for work in- 
cident to the “repair” or “maintenance” of buildings, which terms have been de- 
fined as to make over, to restore to a good or sound state, to preserve or keep 
in existing state or condition, to prevent decline; therefore, such expenses may 
not be charged to the appropriation for “improvement and care of grounds and 
repair to buildings” but must be charged to the appropriation for “land and 


structures.” 
The appropriation of funds as statutory limitations in the identical amounts 
specified in an agency’s budget estimates for “land and structures” and “im- 


provement and care of grounds and repairs to buildings” is regarded as a definite 
determination by the Congress that expenditures chargeable to those appropria- 
tions are required to be kept within the limits of the funds provided for the par- 
ticular objects. 


To the Chairman, Federal Communications Commission, May 18, 


1960: 


Your letter of April 29, 1960 (reference 3300), requests our deci- 
sion as to the availability of funds established under the appropriation 
“Salaries and Expenses, Federal Communications Commission, 1960,” 
for expenditures incident to reconstructing a building destroyed by 
fire. 

You state that the Federal Communications Commission, in per- 
forming its statutory functions, builds and maintains certain radio 
monitoring stations at various points throughout the country. 
Further, that one of the small auxiliary transmitter buildings at the 
Douglas, Arizona, station, 12 x 18 feet of frame and celotex construc- 
tion was recently destroyed by fire leaving intact only the concrete 
foundation. 

You point out two allotments under the cited appropriation and 
suggest that either of them, or both, may or may not cover reconstruc- 
tion. The allotments, as quoted in your letter in pertinent part, read 
as follows: 

07 Other Contractual Services. The increases and decreases requested for the 
items under this object class are spelled out in the detailed portion of this budget 
document and summarized below : 

The request for $13,900 for Buildings and Ground Maintenance is $1,500 
less than we expect to spend during the current year for this essential work. The 
sum requested will provide for upkeep of roads, buildings, heating systems, hot 
water facilities, wells, culverts, etc., for the 17 monitoring stations on Govern- 
ment property and the Laurel Laboratory. 

10 Land and Structures. We are requesting the sum of $81,800 under this ob- 
ject class. $57,300 of this sum will be used to construct a new monitoring sta- 
tion on government-owned land at Canandaigua, N.Y., to which we will move our 


present Millis Monitoring station. $8,000 will be used to construct a shop and 
storage building at our Powder Springs Monitoring station. $5,000 will be used 
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to purchase land adjoining our Government-owned site at Grand Island to pro- 
vide space for additional antenna arrays. $6,500 will be used to install a well 
for drinking water and sanitary facilities, and roadway at Fairbanks, Alaska, 
Monitoring Station. $5,000 will be used for miscellaneous land and structures 


improvements at the other monitoring stations. 


It is proposed to reconstruct the building on the same site and 
foundation at an estimated expenditure of between $1,500 and $2,000. 
The view is expressed that reconstruction of the station is within the 


scope of building maintenance or upkeep; and that use of the funds 

from allotment 07, “Other Contractual Services” would be more ap- 
’ 

propriate than allotment 10, which relates primarily to designated 


new construction. 
Section 4(g) of the Communications Act of 1934, 48 Stat. 1067, as 


amended, 47 U.S.C. 154(@), authorizes the Federal Communications 
9 B/) 


Commission to make such expenditures for “* * * land for use as sites 
for radio monitoring stations and related facilities * * * for the con- 
struction of such stations and facilities, and for the improvement, 
furnishing, equipping and repairing of such stations and facilities 
*** as may be necessary for the execution of the functions vested in 
the Commission and as from time to time may be appropriated for by 
Congress.” The appropriation “Salaries and Expenses, Federal Com- 
munications Commission,” as contained in the Independent Offices 
Appropriation Act, 1960, Public Law 86-255, approved September 14, 
1959, 73 Stat. 504, provides as follows: 

For necessary expenses in performing the duties of the Commission as 
authorized by law, including newspapers (not to exceed $200), land and struc- 
tures (not to exceed $81,800), special counsel fees, improvement and care of 
grounds and repairs to buildings (not to exceed $13,900), services as authorized 


by section 15 of the Act of August 2, 1946 (5 U.S.C. 55a), and purchase of not to 
exceed three passenger motor vehicles for replacement only, $10,550,000. 


Thus, it appears that the identical amounts included in the budget 
estimates for this appropriation under object classes 07 and, 10, 
quoted above, were carried into the appropriation as statutory limi- 
tations. The effect of this action is to express a definite determination 
that expenditures chargeable to the appropriation for “land and 
structures,” and “improvement and care of grounds and repairs to 
buildings” are required to be kept within the limits of funds provided 
for the particular objects of expenditure. See 19 Comp. Gen. 892. 

There appears to be involved here the replacement of a building 
entirely destroyed by fire, utilizing the same site and foundation occu- 
pied by the destroyed building, to take its place and be used for 
the same purposes of the previous structure. The work incident to 
reconstructing the building does not fall within the category of 
“repairs to buildings” nor may it be said to constitute “building main- 
tenance or upkeep” within the meaning of such terms as used in appro- 
priation acts, Thus, the terms “repair” and “maintenance,” as applied 
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to buildings, have been defined to mean to make over, to restore to a 
good or sound state, to preserve or keep in existing state or condition 
to prevent a decline, as repairing the roof, repairing windows, etc. 
See 20 Comp. Dec. 73; 4 Comp. Gen. 1063; 21 id. 90; 27 zd. 634. 

Accordingly, we conclude that the funds authorized under limita- 
tion “improvement and care of grounds and repairs to buildings” are 
not available to reconstruct the building destroyed by fire, but that 
the expense thereof falls within the purview of the provisions for 
“Jand and structures” under the appropriation in question. 


[ B-142677 J 


Military Personnel — Transportation — Dependents — 
Cadets—Effect of Entitlement to Benefits in Own Right 


United States Military Academy cadets, who are sons of members of the uni- 
formed services, are entitled to transportation allowances in their own right 
and, therefore, such cadets may not be regarded as dependents for travel pur- 
poses incident to a permanent change of station of the member to entitle the 
member to reimbursement for the cadet’s travel when the permanent change of 
station is made after the son entered the academy. 


To the Secretary of the Army, May 19, 1960: 

Reference is made to a letter dated April 4, 1960, from the Assistant 
Secretary of the Army (Manpower, Personnel and Reserve Forces) 
forwarded here by letter dated April 7, 1960, from the Per 
Diem, Travel and Transportation Allowance Committee (assigned 
PDTATAC Control No. 60-12 by the Committee), requesting deci- 
sion as to whether United States Military Academy cadets may be 
viewed as dependents for travel purposes incident to a permanent 
change of station of a member of the uniformed services. 

It is reported that many of the cadets are sons of members of the 
uniformed services and that the latter are required by the Govern- 
ment to make periodic permanent changes of station, after the entry 
of their sons into the Academy. In such a case, inquiry is made as 
to whether the Government may bear the cadet-son’s transportation 
costs for the going trip from the Military Academy to the new sta- 
tion, as it is stated, the Government does for similar travel when 
performed by other dependent cadet-sons and students who are 
attending civilian educational institutions. 

Paragraph 7000, Joint Travel Regulations, bars transportation of 
a dependent at Government expense when the dependent is a member 
of the uniformed services on active duty on the effective date of 
orders, and paragraph 7000-11 provides that transportation of de- 
pendents at Government expense upon a permanent change of station 
is not authorized for dependents receiving any other type of travel 
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allowance from the Government in their own right. While the defini- 
tion of a member in paragraph 1150-1 of such regulations does not 
include a cadet, 10 U.S.C. 3075(b) (2) provides that the Regular 
Army includes cadets. Paragraphs 5000-2 and 5000-3 of the regula- 
tions authorize payment of travel allowances to members of the serv- 
ice academies upon graduation and commission and upon separation 
other than by commission, and section 508 of the Career Compensa- 
tion Act of 1949, as amended, 37 U.S.C. 308, provides that cadets are 
entitled to transportation, including reimbursement of traveling ex- 
penses, while traveling under orders. Since, under the last cited pro- 
visions of law and regulations, a United States Military Academy 
cadet is entitled to transportation allowances in his own right under 
the circumstances set forth in the regulations, it would appear that 
they may not be considered as dependents for travel allowance pur- 
poses. In this connection, see 6 Comp. Gen. 288, wherein it was held, 
in part, quoting from the syllabus, as follows: 

An officer of the Navy is not entitled to increased rental and subsistence 
allowances by reason of an unmarried minor son who is attending the United 
States Naval Academy where all necessary quarters and subsistence are fur- 
nished by the United States. 

A cadet is required to sign an agreement that he will complete the 
full four-year course of instruction at the Academy. His post of 
duty will remain the same during that time. If he should decide to 
travel to his home to visit with his parents, during a period of leave, 
such travel would be at personal expense and no rights would accrue 
to his father in connection with such travel if the latter was a mem- 
ber of the uniformed services who had received a permanent change 
of station after his son entered the Academy. 

Your question is answered accordingly. 


[ B-142075 J 


Military Personnel—Active Duty Pay—Call to Active Duty 
as Distinguished From Placement on the Active List 


An officer who was reappointed to the active list of the Regular Army from the 
temporary disability retired list effective one day and on the same day retired 
effective the following day may not be regarded as having been recalled to active 
duty under the appointment when no active duty was contemplated for entitle- 
ment to active duty pay and allowances for one day in view of paragraph 1-5a(1) 
of Army Regulations 37-104, which provides that the pay of an officer of the 
Regular Army commences on the date the officer begins to comply with the 
orders calling him to active duty regardless of date of appointment, and the 
Armed Forces Leave Act of 1946, which changed for military officers the general 
rule that compensation attaches to an office and accrues without regard to the 
performance of duty. 
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To Lieutenant Colonel Fred R. Huston, Department-of the Army, 
May 20, 1960: 


. By first endorsement of February 15, 1960, the Field Division, 
Office of the Chief of Finance, forwarded your letter of January 13, 
1960, with enclosures, submitting for advance decision (assigned 
D.O. No. 480 by the Department of Defense, Military Pay and Allow- 
ance Committee) a voucher stated in favor of Brigadier General 
Leonard J. Greeley, USA, retired, for pay and allowances for one day, 
September 30, 1959, in the circumstances shown. 

It appears that General Greeley was placed on the temporary dis- 
ability retired list of the Army on September 30, 1954. Paragraph 
75, Special Orders No. 182, Headquarters, Department of the Army, 
Washington, D.C., dated September 15, 1959, states that, by direction 
of the President, announcement is made of the reappointment of 
Leonard J. Greeley to the active list of the Regular Army of the 
United States in the permanent grade of colonel, Regular Army, and 
in the temporary grade of brigadier general, Army of the United 
States, from the temporary disability retired list under the provisions 
of 10 U.S.C, 1211, 3442 and 3447. Such orders provide that the oath 
of office will not be executed prior to receipt of a letter of appointment 
and appropriate instructions. While not shown in the request for 
decision, it has been informally ascertained from the Office of the 
Chief of Finance, Department of the Army, that the reappointment 
of General Greeley was confirmed by the Senate on September 9, 1959. 
Paragraph 7, Special Orders No. 193, Headquarters, Department of 
the Army, dated September 30, 1959, states that Brigadier General 
Leonard J. Greeley, United States Army, having accepted reappoint- 
ment to the active list of the Regular Atmy on September 30, 1959, 
from the temporary disability retired list, is placed on the United 
States Army retired list in the grade of brigadier general, effective 
October 1, 1959, under the requirements of 10 U.S.C. 3921 and 3963. 

You state that because General Greeley was placed on the active 
list of the Regular Army for one day, September 30, 1959, the Retired 
Pay Branch, Finance Center, U.S. Army, advised him that his retired 
pay for September 30, 1959, would be withheld from his October 1959 
retired pay. You also point out that the orders of September 15 and 
30, 1959, did not specifically call the officer to active duty, as distin- 
guished from being placed on the active list of the Regular Army. On 
such basis, you question whether General Greeley was on active duty 
on September 30, 1959, so as to be entitled to active duty pay and 
allowances for that day. 

10 U.S.C. 1210(a) provides that a physical examination shall be 
given at least once every 18 months to each member of the Armed 
Forces whose name is on the temmporary disability retired list to deter- 
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mine whether there has been a change in the disability for which he 
was temporarily retired. Subsection (f) provides that if, as a result 
of a periodic examination under subsection (a) or upon a final deter- 
mination under subsection (b), it is determined that the member is 
physically fit to perform the duties of his office, grade, rank, and 
rating, the Secretary shall treat him as provided in section 1211 of this 
title. 


10 U.S.C. 1211 provides in pertinent part as follows: 


(a) With his consent, any member of the Army or the Air Force whose name 
is on the temporary disability retired list, and who is found to be physically fit 
to perform the duties of his office, grade, or rank under section 1210 (f) of this 
title, shall— 

(1) if a commissioned officer of a regular component, be recalled to active duty 
and, as soon as practicable, may be reappointed by the President, by and with 
the advice and consent of the Senate, to the active list of his regular component 
in the regular grade held by him when his name was placed on the temporary 
disability retired list, or in the next higher regular grade; 

+ 7 * * . = . 

(c) If a member is appointed, reappointed, enlisted, or reenlisted, or resumes 
his status in the Fleet Reserve or the Fleet Marine Corps Reserve, under sub- 
section (a) or (b), his status on the temporary disability retired list terminates 
on the date of his appointment, reappointment, enlistment, reenlistment, or 
resumption, as the case may be. However, if such a member does not consent to 
the action proposed under subsection (a) or (b), his status on the temporary 
disability retired list and his disability retired pay shall be terminated as svon 
as practicable. 

(d) Disability retired pay of a member covered by this section terminates— 

(1) on the date when he is recalled to active duty under subsection (a) (1) 
or (2) or subsection (b) (1), (2), or (3), for an officer of a regular component; 

(2) on the date when he resumes his status in the Fleet Reserve or the Fleet 
Marine Corps Reserve under subsection (b) (5), for a member of the Fleet Re- 
serve or the Fleet Marine Corps Reserve; and 

(3) on the date when he is appointed, reappointed, enlisted, or reenlisted, for 
any other member of the Armed Forces. 


Paragraph 16-81(f) (1), Army Regulations 37-104, dated Decem- 
ber 2, 1957, provides that a member whose name appears on the tem- 
porary disability retired list will have his status thereon terminated 
at such time as a periodic physical examination discloses that he is 
physically fit to perform the duties of his office, rank, or grade. Sub- 
paragraph (2)a of the regulations provides that if such a member is 
an officer of the Regular Army, his disability retired pay will be ter- 
minated on the date prior to the date of his recall to active duty, and 
that his status on the temporary disability retired list will be termi- 
nated on the day prior to his reappointment to the active list. 

The general rule that compensation attaches to the office and ac- 
crues to the incumbent without regard to the performance of duty 
was changed for military officers by the Armed Forces Leave Act of 
1946, 60 Stat. 963, as amended, 37 U.S.C. 3la-39. Under the provi- 
sions of that statute, members of the Armed Forces are entitled to 
leave at the rate of two and one-half calendar days for each month 
of active service, to be taken by the members concerned as vacation or 
absence from duty with pay, annually as accruing or otherwise, in 
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accordance with regulations issued by the Secretaries concerned. Sec- 
tion 4(b) of the statute, as amended by section 1 of the act of August 
4, 1947, 61 Stat. 748, 37 U.S.C. 33(b), provides that the Secretaries 
concerned may authorize members to be absent from duty in exce: ; of 
the number of days’ leave authorized in the statute but that “they shall 
not be entitled to any pay or allowances during such absence,” unless 
the absence is on account of sickness or wounds, or the member is 
directed by the Secretary to be absent from duty to await orders 
pending action on disability retirement proceedings. As a further 
exception to the provisions respecting nonentitlement to pay and al- 
lowances when on authorized excess leave, the section provides that 
the Secretary of the Army may authorize persons who have accepted 
appointments as commissioned officers of the Regular Army pursuant 
to the provisions of the act of December 28, 1945, 59 Stat. 663, as 
amended, to be absent from duty to await orders assigning them to 
their initial duty stations and that during such absence they shall 
receive the same pay and allowances they would receive if not so 
absent. 

Paragraph 1-5a(1), Army Regulations 37-104, provides in pertinent 
part that the pay of an officer of the Regular Army commences on 
the date the officer officially and necessarily begins to comply with the 
orders calling him to active duty regardless of the date of appoint- 
ment. 

The record in this case does not show that General Greeley was 
recalled to active duty. He was reappointed to the active list of the 
Regular Army from the temporary disability retired list, effective 
September 30, 1959, and on the same day he was retired effective 
October 1, 1959. Apparently no active duty was contemplated under 
the appointment to the active list. Hence, under the applicable provi- 
sions of the Armed Forces Leave Act of 1946, as amended, and the 
provisions of paragraph 1-5a(1), Army Regulations 37-104, it ap- 
pears that General Greeley is not entitled to active duty pay and 
allowances for September 30, 1959, since he was not recalled to active 
duty for that day. 

Accordingly, on the present record, payment on the submitted 
voucher is not authorized and it will be retained here. 


[ B-142361 J 


Military Personnel—Retired Pay—Annuity Elections for 
Dependents—Incompetent Members 


A survivorship annuity election on behalf of a mentally incompetent member of 
the uniformed services, which was made by the Secretary of Army five months 
after the member was placed on the temporary disability retired list and subse- 
quent to the member’s death due to a delay in acting on the wife’s request for 
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an annuity in order to obtain verification of the ages of the beneficiaries who 
were born in a foreign country, may be regarded as a timely election in the 
absence of any specific provision concerning the time within which an election 
by a department head on behalf of an incompetent member must be made and 
in view of the necessity to consider the time for correspondence involved in this 
particular case. 

To Lieutenant Colonel R. H. MacPherson, Department of the Army, 


May 25, 1960: 


Reference is made to your letter dated March 8, 1960, forwarded 
here by the Office of the Chief of Finance on March 21, 1960, request- 
ing a decision whether you are authorized to pay the enclosed voucher 
in the case of Private First Class Edward Duchnofsky, representing 
the initial annuity payment to his widow for September 1959. The 
submission was allocated D.O. No. 488 by the Department of Defense 
Military Pay and Allowance Committee. 

It appears that the former service member was administratively de- 
termined to be mentally incompetent on June 9, 1959, and was placed 
on the temporary disability retired list effective June 10, 1959, with 
a disability rating of 100 per centum by letter order bearing the same 
date. 

It further appears that Private Duchnofsky was married to a Japa- 
nese girl, Suzuko Shimizu Duchnofsky. She was en route to the 
United States at the time the service member was placed on the re- 
tired list. On July 24, 1959, Mrs. Duchnofsky completed FC USA 
Form 20-82, requesting that the Secretary of the Army make an elec- 
tion on behalf of her husband of options 3 and 4 at the one-half rate, 
under what was formerly the Uniformed Services Contingency Option 
Act of 1953. By letter dated August 6, 1959, she was requested to fur- 
nish birth certificates for herself and her son, Kazuo. Since the birth 
certificates submitted were illegible she was requested to submit the 
original birth certificates. Upon receipt of the original birth certi- 
ficates they were forwarded to the Office of The Adjutant General on 
September 30, 1959, for translation as the information furnished was 
written in Japanese. The birth certificates were translated and re- 
turned and the election was signed by the Commanding General, 
Finance Center, U.S. Army, acting for the Secretary of the Army, on 
November 12, 1959. The retired member died on September 27, 1959. 

In 34 Comp. Gen. 582, it was necessary to determine the meaning 
and intent of the statutory provision that a former member of the 
uniformed services on November 1, 1953, awarded retired pay after 
that date, might make an election to provide an annuity for his sur- 
vivors “at the time” he is awarded retired pay. Since the elections of 
options of the persons there involved were made more than 30 days 
after the dates of the letters notifying them of an award of retired 
pay, it was concluded that their elections could not reasonably be con- 
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sidered to have been made “at the time” of such award and that, there- 
fore, the elections could not be considered valid under the terms of 
the statute. However, that decision is not for application in the case 
of a member determined to be incompetent by proper administrative 
authority at the time of his retirement for disability, and who for that 
reason cannot make an election within the prescribed time. 

Section 3(c) of the Uniformed Services Contingency Option Act 
of 1953 (now 10 U.S.C. 1433) provides as follows (quoting from 10 
U.S.C. 1433) : 

If a person who would be entitled to make an election under section 1431 or 
1432 of this title is determined to be mentally incompetent by medical officers of 
the armed force concerned or of the Veterans’ Administration, or by a court of 
competent jurisdiction, and for that reason cannot make the election within the 
prescribed time, the Secretary concerned may make an election for that person 


upon the request of his spouse or, if there is no spouse, of his children who would 
be eligible to be made beneficiaries under section 1435 of this title. * * * 


The quoted provisions of law do not permit a widow to make an elec- 
tion of options, either in her own right or as guardian, trustee, or com- 
mittee of her husband’s estate. She is permitted to request the Secre- 
taria] action and indicate her preference ; but it is the Secretary of the 
department concerned who makes the actual election. She should 
submit her request as promptly os possible and if action is taken on 
such request within a reasonable time after the member’s retirement, 
the election may be made effective as of the date of his retirement, 
even though the member dies before such action is taken. 37 Comp. 
Gen. 515. 

Neither 10 U.S.C. 1433 nor the regulations for the administration 
of the pertinent law contains any specific provision concerning the 
time within which an election by a department head on behalf of the 
incompetent member shall be made in order to become effective. The 
plain purpose of the statutory provision is to afford opportunity to 
dependents of incompetent members to share in the benefits of the 
act on an equal basis with dependents of competent members by en- 
abling the heads of the departments concerned to make timely elections 
on behalf of incompetent members who are incapable of making elec- 
tions themselves within the period otherwise required in the statute. 

Paragraph 16-144f(2), Army Regulations 37-104, provides that 
when a member is determined to be mentally incompetent at the time 
of his retirement, the Commanding General, Finance Center, U.S. 
Army, must be so advised and that he then should afford the widow 
an opportunity to request Secretarial action under the above-quoted 
provisions of law. Obviously, consideration must be given to the time 
element involved in such correspondence and some time must be al- 
lowed the widow to consider the choice of elections which are author- 
ized. Mrs. Duchnofsky was not in the United States when her hus- 
band was placed on the temporary disability retired list and it appears 
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that she had little knowledge of the English language. The record 
shows that Form 20-82, which was mailed to her and which advised 
her as to her rights in the premises, bears the date of July 20, 1959. 
She requested Secretarial action four days later. While there was 
some delay in acting on her request, such delay appears to have been 
the result of a belief that no action should be taken on her request 
until the ages of the beneficiaries could be verified and the amount 
of the annuity thus definitely determined. 

While the matter is not entirely free from doubt, it is our view that 
the particular facts and circumstances of this case do not warrant the 
conclusion that the Secretarial election of November 12, 1959, was not 
timely made. 

Payment on the voucher which, together with the pertinent papers, 
is returned herewith may be made, if otherwise correct. 


[ B-141922 ] 


Postal Matters—Public Liability Insurance—Star-Route 
Contracts 


The inclusion of a public liability insurance requirement in star-route contracts 
is a matter within the discretion of the Postmaster General, and if it is admin- 
istratively determined that a public liability insurance requirement to cover 
the risks of the contractors is necessary to the performance of star-route con- 
tracts no legal objection will be made, even though the cost of the insurance 
might be reflected in the contract prices. 

A system of self-insurance instead of commercial insurance to enable star-route 
contractors to comply with the public liability insurance requirement in their 
contracts is a matter within the administrative discretion of the Postmaster 
General. 

To make public liability insurance coverage for star-route contractors a condi- 
tion precedent to renewal of the contracts and to make a price adjustment to 
the contractors who comply with the insurance requirement prior to renewal 
would be proper in view of the act of August 2, 1946, 39 U.S.C. 434, which was 
enacted to afford star-route contractors the benefits of contract renewal and com- 
pensation adjustment; however, it is suggested that the amount of the insurance, 
except for minimum amounts, should not be administratively prescribed and that 
an express disclaimer of Government liability provision be included in the in- 
surance requirement. 


To the Postmaster General, May 27, 1960: 


Your letter of February 4, 1960, requests our decision on several 
problems discussed therein, arising in conjunction with the considera- 
tion by the Post Office Department of whether star route contracts 
should require the contractors to carry public liability insurance in 
stated amounts. 

As of July 1, 1959, there were 10,869 contract routes in the Star 
Route Service of the Post Office Department, involving an annual 
expenditure of over $64 million. Star route contracts do not presently 








794 DECISIONS OF THE COMPTROLLER GENERAL [89 


contain a public liability insurance requirement. Such insurance, 
except for applicable state law, is within the discretion of the indi- 
vidual contractors, In the absence of insurance, or beyond the insur- 
ance carried, the contractor is in effect a self-insurer. 

The contemplated administrative action gives rise to the question of 
the authority of the Post Office Department to require public liability 
insurance of its star route contractors since it reasonably may be as- 
sumed that the Postal Service will directly or indirectly have to bear 
the cost of the insurance. Doubt in the matter is stated to stem from a 
decision of January 12, 1956, 35 Comp. Gen. 393, wherein it was held 
that the use of appropriated funds for the purchase of insurance cover- 
ing a risk assumed by the Government was not in keeping with the 
established policy of the United States to assume its own risks. But 
the insurance herein contemplated it not to cover a risk or liability of 
the Government. The Post Office Department is of the view the Fed- 
eral Tort Claims Act (28 U.S.C. 2671-2680) does not authorize an 
action against the Government because of the negligent or wrongful 
act of a star route contractor—his status not being that of “an em- 
ployee of the Government” within the meaning of the act. Cf. State 
of Maryland, for use of Pumphrey v. Manor Real Estate & Trust Co., 
et al., 176 F.2d 414. Thus the contemplated public liability insurance 
would cover a risk, not of the Government, but of the contractor, and 
involve an ordinary business expense usually reflected in the contract 
price. We therefore do not view the decision of January 12, 1956, as 
applicable to such insurance. 

The propriety of including a public liability insurance requirement 
in construction contracts was considered in a decision of September 30, 
1938, 18 Comp. Gen. 285, to which you refer. It was stated therein: 


While the matter is not wholly free from doubt, the view would appear war- 
ranted that the proposed stipulations requiring contractors to furnish public 
liability insurance against injuries to members of the public from accidents 
which may arise from operations performed under the contract * * * would 
come fairly within administrative discretion. These matters are not covered by 
legislation, but relate directly to the conditions for performance of the work 
which are generally left to administrative control. They are measures such as 
responsible contractors observe and charge to overhead expenses as a matter of 
course. An express contractual stipulation requiring their observance does no 
more than to require other contractors to meet usual standards of responsibility. 
While conceivably such stipulations might in some instances increase the con- 
tract price over what otherwise might be bid by an irresponsible contractor, any 
such increase may be viewed as reasonably necessary to the performance in a 
responsible manner of contract work to accomplish the purposes of the appro- 
priation. This follows the principle of decision of February 9, 1937, 16 Comp. 
Gen. 748, relating to employee’s compensation insurance and employer’s general 
liability insurance, and you are informed accordingly that this office would 
not be required to object to the inclusion of the proposed stipulations in this 
respect if administratively determined to be reasonably necessary to the objects 
of the appropriation. 


What was stated in that decision with regard to a requirement of 
public liability insurance in construction contracts appears equally 
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applicable to a like requirement in star route contracts; and in con- 
sonance with that decision you are advised we consider the inclusion 
of a public liability insurance requirement in star route contracts to 
be a matter within the discretionary authority of the Post Office 
Department. 

With the adoption of a public liability insurance requirement the 
Post Office Department is considering some form of self-insurance in 
lieu of commercial insurance. Your letter points out that Interstate 
Commerce Commission regulations (49 CFR, Part 174) require motor 
carriers subject to its jurisdiction to carry public liability insurance 


in stated amounts, but permit self-insurance plans in lieu thereof 
(49 CFR 174.5(a)). 

You are advised we would have no objection to providing for self- 
insurance in lieu of commercial insurance, the matter being within the 
purview of administrative discretion. 


The final problem discussed in your letter is that of the timing of 
any imposition of an insurance requirement. Your letter states: 


* * * In the case of new contracts, the advertisement would, of course, pro- 
vide for it. However, contracts which are renewed present a problem. We 
assume that we could make the appropriate insurance coverage a condition prece- 
dent to renewal at the end of the term. Further, we assume that if the con- 
tractor obtained additional insurance before renewal to meet the Department’s 
requirements that an adjustment of compensation would be permissible under 
Public Law 669, 80th Congress (amending 39 U.S.C. 434). * * * 


Viewing Public Law 669 in the light of its objectives, to afford 
star-route contractors the benefits of contract renewal and compensa- 
tion adjustment, we concur in the two assumptions you have made. 


However, we suggest for your consideration that the amount of 


insurance, except perhaps as to minimum amounts, not be adminis- 
tratively prescribed. Also, we suggest for your consideration the de- 
sirability of including in the contract insurance provision a disclaimer 
of liability on the part of the Government for injury or damage to any 


person or property occasioned by action of the contractor in the per- 
formance of the contract. In connection therewith your attention is 
invited to item 17 of General Services Administration specifications, 
dated December 30, 1959, for the movement of silver and minor coin, 
which is as follows: 


DAMAGE AND INJURY: The Contractor assumes responsibility for all dam- 
age or injury to persons or property occasioned through the use and operation 
of its vehicles, by, or the action of, the Contractor, its employees and agents, and 
the Contractor, at its own expense, shall maintain adequate public liability and 
property damage insurance during the continuance of this Contract, insuring 
itself against all claims for injury or damage; also Workmen’s Compensation, 
and other legally required insurance with respect to its own employees and 
agents. The Government shall in no event be liable or responsible for damage 
or injury to any person or property occasioned through the use or operation 
of any vehicle by, or the action of, the Contractor, its employees and agents, in 
performing under this Contract. 
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[ B-142869 J 


Bids—Insufficient Bid Deposit—Only Bid—Interest of Gov- 


ernment Consideration 


Where the only acceptable bid for an oil and gas lease is accompanied by an 
insufficient bid deposit, acceptance would not be discriminatory to other bidders 
and would bind the bidder, regardless of whether or not there was an offer to 
correct the deficiency, so that the only factor for consideration is the interest 
of the Government; therefore, if it is administratively determined that accep- 
tance of the bid will best serve the interest of the Government, the security de- 
fect may be waived and the prior rejection of the bid regarded as erroneous. 


To the Secretary of the Interior, May 27, 1960: 


We refer to a letter of May 10, 1960, with enclosures, signed by the 
Administrative Assistant Secretary, requesting our opinion as to the 
acceptability of bids submitted by the British-American Oil Produc- 
ing Company for oil and gas leases on tracts LA-575 and LA-577 
submitted in response to an invitation for bids issued pursuant to sec- 
tion 8 of the Outer Continental Shelf Lands Act, 67 Stat. 462, 43 
U.S.C. 1337 (a), advertised at 24 Fed. Reg. 10411. 

The invitation or notice of sale was dated December 16, 1959, and 
required that “A separate bid, in a separate sealed envelope, must be 
submitted for each tract.” It also required that there be submitted 
with each bid one-fifth of the amount of the bid in cash, cashier’s 
check, bank draft or similar type of negotiable instrument. The re- 
quirements of the notice of sale referred to above are consistent with 
requirements imposed by regulation (43 C.F.R. 201.22). 

The British-American Oil Producing Company submitted bids on 
four tracts: LA-575, LA-577, LA-578, and LA-590. The bonuses of- 
fered by the company for each tract were $265,000, $265,500, $2,620,- 
000, and $755,500, respectively. The bids for the last two items sub- 
mitted by British-American were correct in every respect but were 
rejected because higher acceptable bids were received. The British- 
American bids were the only acceptable bids submitted for the first 
two tracts but in each case the bid deposit submitted was less than the 
20 percent required. The deposit offered with the bid for tract LA-575 
was $51,100 or $1,900 less than the 20 percent required; that accom- 
panying the bid on tract LA-577 was also $51,100 or $2,000 less than 
the amount required. It is noted in the letter of May 10 that in each 
instance the British-American bid was acceptable and proper in every 
other respect and indeed was the only acceptable bid received for each 
of the two tracts. 

British-American offered cashier’s checks to cover the deficiencies 
in deposits promptly after such deficiencies were brought to their at- 
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tention but the tender was refused, apparently on the basis of our 
decision at 38 Comp. Gen. 532, holding that bid deposit requirements 
in invitations for bids should be enforced in accordance with their 
tenor. Following receipt of the formal notification of the decision to 
reject the two bids in question, British-American tendered cashier’s 
checks in the full amount of the bonus bids on the two tracts and we 
are advised that those checks are being held by the Bureau of Land 
Management, the leasing agency, pending our determination with 
respect to the acceptability of the British-American bids on tracts 
LA-575 and LA-577. 

The primary purpose of a bid bond or security deposit is to protect 
the Government against irresponsible or improvident bidders. The 
basic objectives of the requirement for rejection of a bid submitted 
without the exact security required by the invitation are to avoid any 
possibility of discrimination between bidders, to prevent the possi- 
bility of attempts by bidders to leave themselves an option to correct 
the defective securities, and to eliminate the administrative burden 
of determining and evaluating the facts involved in excuses alleged by 
nonconforming bidders. Where, as in this instance, there is no other 
acceptable bid, there is no question of discrimination; if it is in the 
interest of the Government to waive the deficiency, the acceptance of 
the bid will bind the bidder whether or not he offers to correct the 
deficiency of security; and the reasons for the deficiency are of no 
materiality. The interest of the Government is the only factor left 
for consideration, and if it be administratively considered that accept- 
ance of the bid will best serve that interest the defect in the security 
offered may properly be waived. 

In the circumstances, we are of the view that the bids of British- 
American on tracts LA-575 and LA-577 should not have been rejected 
because of the deficiencies in the bid deposits and that the rejection 
may be regarded as having been erroneous. 


[ B-135719 J 


Military Personnel—Retired Pay—Judgment—Res Judicata 


A judgment under which a retired officer of the uniformed services was awarded 
retired pay under Title III of the Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948 on the basis that such retired pay was exempt 
from the dual compensation restrictions in section 212 of the Economy Act of 
1932, 5 U.S.C. 59a, but which judgment was based on the erroneous assumption 
and admission that the officer had the required service to qualify for Title III 
retired pay, when in fact he did not, does not afford any basis to sanction current 
payments of retired pay or to approve payments for any period not covered by 
the judgment in the absence of a judicial determination of the dispute as to 
the basic fact or as to the application of the rule of res judicata to such a 
judgment. 
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To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
May 31, 1960: 


Your letter of January 13, 1960 (forwarded by the Office of the 
Chief of Finance, Department of the Army under D.O. No. 475, 
allocated by Department of Defense Military Pay and Allowance 
Committee), requests an advance decision on the propriety of pay- 
ment on a voucher (enclosure (1) to your letter) stated in favor of 
Mr. Nathan R. Warthen in the amount of $922.77, representing an 
adjustment in the rate of his military retired pay for the period 
August 4, 1955, to March 31, 1959, inclusive, plus the full amount of 
such retired pay for the period April 1, 1959, to December 31, 1959, 
inclusive. 

Nathan Reed Warthen was placed on the Army of the United 
States retired list April 30, 1953, pursuant to the provisions of Title 
III, act of June 29, 1948, Army and Air Force Vitalization and Re- 
tirement Equalization Act of 1948, 62 Stat. 1087, 10 U.S.C. 1036 (1952 
ed.), on the basis of a total of 24 years, 8 months and 9 days of sat- 
isfactory Federal service. This total service erroneously included a 
period of 6 years, 11 months and 14 days during which Warthen was 
a member of the National Guard Reserve. Membership in the Na- 
tional Guard Reserve is not qualifying service for the purposes of 
section 302(a), Title III of the 1948 law, 10 U.S.C. 1036a(a) (1952 
ed.). See Waterbury v. United States, 121 C. Cls. 691, decided April 
15, 1952, and 38 Comp. Gen. 633 (B-138684, March 26, 1959). There- 
fore, Warthen actually has only 17 years, 8 months and 25 days of sat- 
isfactory Federal service, which is less than the 20-year minimum 
prescribed in section 302(a) of the 1948 law. Since he does not 
meet the statutory requirements for Title III retired pay, his place- 
ment on the Army of the United States retired list was without lawful 
authority. 38 Comp. Gen. 741, 743. 

The Title III retired pay which was thought to have accrued to 
Warthen during the period May 1, 1953, to August 3, 1955, inclusive, 
was withheld due to his employment by the United States Govern- 
ment in a civilian capacity at a salary exceeding the $3,000 per annum 
limitation prescribed in section 212 of the Economy Act of June 30, 
1932, 5 U.S.C. 59a. As plaintiff No. 5 in the case of Henry L. 
Bowman, et al. v. United States, C. Cls. No. 108-58, Warthen in- 
stituted suit on March 13, 1958, against the United States to recover 
“retirement pay under Title III, act of June 29, 1948, which he has 
not been paid and will not be paid by reason of his employment by 
the United States in a civilian capacity, for the period commencing 
with the date of his sixtieth birthday and extending to the date 
judgment may be entered herein.” It was alleged in the petition that 
“Each plaintiff, upon attaining the age of 60 years, had completed 
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twenty years of satisfactory Federal service * * * and was in all re- 
spects qualified to receive retirement pay commencing that date and 
to be placed on the Army of the United States retired list * * * 
under the provisions of Title ITI, act of June 29, 1948, 62 Stat. 1081.” 
It was also alleged that “Each plaintiff, upon his application, has 
been placed * * * on the Army of the United States Retired 
List * * * with entitlement to retirement pay under the provisions 
of Title III * * * and is now on such Retired List with entitlement 
to retirement pay.” 

These allegations were not then known to be erroneous and con- 
sequently they were admitted and not controverted by the Govern- 
ment in the reply made to the petition. This is made clear by de- 
fendant’s motion for summary judgment filed July 25, 1958, which 
opened with the following statement : 

Defendant moves the Court for summary judgment as to plaintiff Nathan 
Reed Warthen (5), on the ground that there is no genuine issue of material 
fact in this case and that defendant is entitled as a matter of law to judgment 
dismissing plaintiff’s petition. 

In support of its motion, defendant relies upon the pleadings and the brief 
and exhibit submitted herewith. [Italics supplied. } 


In its opinion rendered January 14, 1959, the Court of Claims 
stated that “The plaintiff’s length of service was sufficient in 1943 to 
satisfy the longevity requirement.” Adhering to the rule of the 
Sarles decision of March 5, 1958, 141 C. Cls. 709, the court held that 
the matter came within the scope of the Z7’anner case, 129 C. Cls. 792, 
and concluded that the payment of Title III retired pay to Warthen 
was exempt from the restrictions of section 212 of the Economy Act, 
5 U.S.C. 59a. Defendant’s motion for summary judgment was denied 
and the court, granting the plaintiff’s similar motion, directed entry 
of judgment “for the plaintiff, Nathan R. Warthen (5), the amount 
of the judgment to be determined in further proceedings pursuant to 
Rule 38(c).” 

This Office subsequently acting in compliance with plaintiff's Mo- 
tion for Call allowed by the court on January 19, 1959, for a computa- 
tion of the amount due under the judgment rendered on January 14, 
1959, discovered the deficiency in Warthen’s military service. There- 
after, in reports dated May 1, 1959, showing the amount of Title IIT 
retired pay which otherwise would have accrued to Warthen during 
the period May 1, 1952, to August 3, 1955, inclusive, the Court of 
Claims and the Department of Justice were advised that the plaintiff 
did not meet the minimum service requirements prescribed in the 1948 
law. The Department of the Army also was advised concerning this 
same matter and the record indicates that Warthen’s name was re- 
moved from the Army of the United States retired list by orders dated 
April 23, 1959. 


551978 O-6l1 - 53 
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On June 19, 1959, the Government filed a motion for a new trial and 
for amendment of judgment, including judgment on defendant’s coun- 
terclaim against the plaintiff for Title III retired pay erroneously 
paid to him during the period August 4, 1955, to March 31, 1959, in- 
clusive, stating that the plaintiff had insufficient service to qualify 
for such retired pay. The Department of Justice advised this Office 
in letter dated December 15, 1959, in pertinent part as follows: 

On October 7, 1959, the court overruled our motion for a new trial and amend- 
ment of the judgment. The denial of the motion was without opinion and, there- 
fore, we do not know on what ground or grounds the court overruled it. In any 


event, there has not been a reversal of the Waterman case | Waterbury v. United 


States, 121 C. Cls. 691], on the basis of which this plaintiff’s retirement orders 
have been revoked. * * * 


The amount of the judgment was thereupon certified for payment by 
our Claims Division in settlement dated December 22, 1959. 

Since Warthen does not have the minimum number of years of sat- 
isfactory Federal service to qualify for the retired pay in question, his 
right to Title III retired pay for any period not covered by the judg- 
ment of January 14, 1959, must be based solely on the rule of res judi- 
cata or estoppel by judgment. That rule, in general, requires that a 
matter once litigated should not again be drawn into question between 
the same parties. In the case of Commissioner of Internal Revenue 
v. Sunnen, 333 U.S. 591, 598, the Supreme Court of the United States 
stated that: 

* * * matters which were actually litigated and determined in the first pro- 
ceeding cannot later be relitigated. Once a party has fought out a matter in 
litigation with the other party, he cannot later renew that duel. In this sense, 


res judicata is usually and more accurately referred to as estoppel by judgment, 
or collateral estoppel. [Italics supplied. ] 


In United States v. Moser, 266 U.S. 236, 242, it was stated that: 


* * * @ fact, question or right distinctly adjudged in the original action can- 
not be disputed in a subsequent action, even though the determination was 
reached upon an erroneous view or by an erroneous application of the law. 
[Italics supplied. ] 

When the Government filed its motion for a new trial and amend- 
ment of judgment on June 19, 1959, an issue of fact was presented 
for the court’s consideration as to whether the plaintiff had sufficient 
service to qualify for the retired pay claimed. There has been no 
affirmative judicial ruling on this disputed point. 

It is not known why such motion was overruled. Possibly such 
action was taken because the matter was not brought to the court’s 
attention on a motion for rehearing or new trial within 30 days after 
the court’s decision of January 14, 1959, under Rule 53(a), (c) of the 
Court of Claims. In support of its motion, the Government cited 28 
U.S.C. 2515, which permits the granting of a new trial within two 
years after final disposition of a suit, upon a showing that fraud, wrong 
or injustice has been done to the United States. Also cited was Rule 
54(b) which permits relief within one year from a final judgment, 
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for reasons of mistake, inadvertence, excusable neglect or newly dis- 
covered evidence which by due diligence could not have been discov- 
ered in time to move for a new trial under Rule 53(a). It may be that 
the court felt that no excusable neglect was involved, because of a 
belief that the actual facts could have been discovered by due diligence 
prior to February 14, 1959, and, hence, that no wrong or injustice was 
done the Government under the court’s decision. 

It is not known whether the Court of Claims would regard this 
matter as being governed by the rule of res judicata if it should again 
become the subject of litigation for any period not covered by the 
judgment in Warthen’s favor, particularly since the court stated in 
one of its relatively recent opinions (Amsden, et al. v. United States, 
C, Cls. No, 134-54, July 15, 1959) that “we are not willing to permit a 
strict application of the doctrine of res judicata to prevent us from 
reaching a conclusion which is consonant with our sense of justice.” 

In view of all the circumstances, and since a dispute between the 
parties as to a basic fact has not yet been settled by the Court of 
Claims, we have a substantial doubt that such court would hold that 
the matter of Mr. Warthen’s entitlement to retired pay for current 
periods is concluded by the judgment in his favor for an earlier period 
which was entered on the basis of an erroneous assumption and admis- 
sion regarding the length and nature of his military service. Having 
such doubt we must refuse to sanction current payments of retired pay 
to him, or approve any payments of retired pay to him for any period 
not covered by the judgment in his favor, unless and until his right to 
such payments has been resolved by the courts. See Longwill v. 
United States, 17 C. Cls. 288, and Charles v. United States, 19 C. Cls. 
316. 

Accordingly, payment on the voucher received with your letter is 
not proper and such voucher, with related papers, will be retained here. 


[ B-142493 J 


Military Personnel—Transfer to Inactive Status Until Be- 
coming 60 Years of Age—Service Requirements 


For members of the regular components of the Armed Forces who have 20 years 
of satisfactory Federal service as defined in 10 U.S.C. 1382 and would otherwise 
be qualified for retirement for physical disability except that their disability 
was less than 30 percent, to be eligible under 10 U.S.C. 1209 for transfer to the 
inactive status list and to receive retired pay computed under Chapter 71 of 
Title 10 of the U.S. Code upon becoming 60 years of age, such members must 
have met all the requirements, except age, imposed under the voluntary retire- 
ment provisions in Chapter 67, including completion of 20 years of satisfactory 
service as defined in 10 U.S.C. 1332, the last 8 years of which were in a reserve 
component, as required under 10 U.S.C. 1331; however, Regular Army service 
which follows completion of all of the service requirements in 10 U.S.C. 1331 
would not deprive a Regular member of eligibility for Chapter 71 retirement 
benefits. 
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To the Secretary of Defense, May 31, 1960: 


Reference is made to letter of April 4, 1960, from the Assistant 
Secretary of Defense (Comptroller), requesting decision as to wheth- 
er, under section 1209, Title 10, U.S. Code, a regular member of the 
Armed Forces is subject to the provisions of section 1332, Title 10 of 
the Code as well as section 1331. A discussion pertaining to the ques- 
tion is contained in Committee Action No. 263 of the Department of 
Defense Military Pay and Allowance Committee. 

Section 1209, Title 10, U.S. Code, provides as follows: 

Any member of the armed forces who has at least 20 years of service com- 
puted under section 1332 of this title, and who would be qualified for retirement 
under this chapter but for the fact that his disability is less than 30 percent 
under the standard schedule of rating disabilities in use by the Veterans’ 
Administration at the time of the determination, may elect, instead of being 
separated under this chapter, to be transferred to the inactive status list under 


section 1335 of this title and, if otherwise eligible, to receive retired pay under 
chapter 71 of this title upon becoming 60 years of age. * * * 

Section 1331(a), Title 10, provides: 

(a) Except as provided in subsection (c), a person is entitled, upon applica- 
tion, to retired pay computed under section 1401 of this title if— 

(1) he is at least 60 years of age; 

(2) he has performed at least 20 years of service computed under section 
1332 of this title; 

(3) he performed the last eight years of qualifying service while a member 
of any category named in section 1332(a)(1) of this title, but not while a 
member of a regular component, the Fleet Reserve, or the Fleet Marine Corps 
Reserve; and 

(4) he is not entitled, under any other provision of law, to retired pay from 
an armed force or retainer pay as a member of the Fleet Reserve or the Fleet 
Marine Corps Reserve. 


The source statute for section 1209, Title 10, is section 402(g) of the 
Career Compensation Act of 1949, 63 Stat. 820, which provided, in 
effect, that any member of the Army of the United States, Navy, Air 
Force of the United States, Marine Corps or the Coast Guard, and 
all regular and reserve components thereof who had completed at least 
20 years’ satisfactory Federal service in the uniformed services as 
defined in sections 302 and 306 of Public Law 810, Army and Air 
Force Vitalization and Retirement Equalization Act of 1948, 62 Stat. 
1087, 1089, presently codified in 10 U.S.C. 1331 and 1332, and who 
otherwise was qualified to be retired for physical disability except that 
his disability was less than 30 percent, might elect to be transferred to 
the inactive status list of his service, pursuant to section 308 of Public 
Law 810, 62 Stat. 1090, presently codified in 10 U.S.C. 1335, and upon 
reaching the age of 60, be granted retired pay, if eligible in all other 
respects to be granted retired pay, as provided in Title III of Public 
Law 810. 

The discussion contained in Committee Action No. 263 points out 
that to be qualified for retirement pay under chapter 67, Title 10, a 
member must have 20 years of certain specified service (10 U.S.C. 
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1332), the last 8 years of which were in a reserve component. 10 
U.S.C. 1331. Since as a practical matter, no member with 20 years of 
such service, the last 8 years of which were in a reserve component, 
would be able under recent service administrative regulations to be- 
come a member of a regular component, the committee action suggests 
that to require compliance with 10 U.S.C. 1331 in the application of 
section 1209 would render such section of little or no consequence 
where regular members are concerned. 

Title IV of the Cazveer Compensation Act provided a comprehensive 
plan of separation from the service for physical disability for mem- 
bers of the uniformed services. If otherwise qualified, members whose 
disability was 30 percent or more were required to be retired with re- 
tired pay. Members whose disability was less than 30 percent were 
required to be separated with severance pay. Recognizing that mem- 
bers of the regular components with 20 or more years of active service, 
us defined in section 412 of that title, were eligible for voluntary re- 
tirement with pay under other laws relating to retirement of members 
of the regular components, Congress provided in section 402(f) of the 
act that such members who were otherwise eligible for retirement for 
physical disability except that their disability was less than 30 percent, 
should nevertheless be retired with physical disability retirement pay. 
Apparently recognizing further that certain members of the uni- 
formed services in active service as either Regulars or Reservists who 
would not have 20 years of active service for voluntary retirement 
purposes might have 20 years of satisfactory Federal service under the 
provisions of Title III of Public Law 810, Congress provided in sec- 
tion 402(g) that a member, including a member of a regular compo- 
nent, who has at least 20 years of satisfactory Federal service as 
defined in sections 302 and 306 of Public Law 810 may elect, in lieu of 
separation with severance pay, to be transferred to the inactive status 
list and be granted retirement pay upon becoming 60 years of age 
“if eligible in all other respects to be granted retired pay as provided 
in title III of that act [Public Law 810].” It seems clear, insofar as 
Regular members are concerned, that section 402(g) was not intended 
to create new and additional benefits for members of the regular com- 
ponents but had reference only to Regular members who had qualified 
in all respects, except age, for retirement pay under Public Law 810. 
The last 8 years of such service necessarily must have been performed 
in a reserve component prior to becoming a member of a regular com- 
ponent. Unless so qualified the section afforded no authority for the 
transfer of a regular member to the inactive status list for the purpose 
of subsequent payment of retirement pay under the provisions of Title 
III. See page 27, Senate Report No. 733, 81st Congress, on H.R. 5008, 
which became the Career Compensation Act of 1949 and the discussion 
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at page 309 of the hearings before the Committee on Armed Services, 
U.S. Senate, on the bill. 

Section 1209 of Title 10, U.S. Code, is a reenactment of section 
402(g) of the Career Compensation Act and, while differently phrased 
in its codified form, no substantive change was made in the section. It 
follows, therefore, that 10 U.S.C. 1209 authorizes a member of the 
regular components to elect transfer to the inactive status list in lieu 
of separation with severance pay and to receive retirement pay under 
Chapter 71 of Title 10 only if he met all the qualifying requirements, 
except age, imposed by Chapter 67, Title 10, U.S. Code, including 10 
U.S.C, 1331. Regular Army service following the completion of 20 
years of satisfactory Federal service as defined in 10 U.S.C. 1332, the 
last 8 years of which were in a reserve component, does not deprive a 
member of eligibility for Chapter 71 retirement benefits. See 32 Comp. 
Gen. 225. However, if the member has not met all the service require- 
ments imposed by section 1331, the retirement pay provisions of sec- 
tion 1209 have no application. 39 Comp. Gen. 360, answer to ques- 
tion 1b. 

Your question is answered accordingly. 
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[[B-142449} 


Education Fellowships—Limitation—Applicability to In- 
dividuals v. Fellowships 


The limitation on the number of fellowships which may be authorized by the 
Commissioner of Education under section 402 of the National Defense Educa- 
tion Act of 1958 must, in view of the personal qualifications which individuals 
must satisfy to receive the benefits of the act, be regarded as a limitation on the 
number of awards made to individuals rather than a limitation on the number 
of fellowships; therefore, when a person who has been awarded a fellowship 
discontinues his study before the term of the fellowship has expired, the sub- 
stitution of another individual for the unexpired portion must be counted as 
a new award. 


To the Secretary of Health, Education, and Welfare, June 2, 1960: 


Your letter of March 30, 1960, concerns a problem which has arisen 
in the administration of the National Defense Graduate Fellowship 
Program, Title IV of the National Defense Education Act of 1958, 
Public Law 85-864, 20 U.S.C. 461-465. 

Title IV of the National Defense Education Act of 1958, provides 
in pertinent part as follows: 


NUMBER OF FELLOWSHIPS 


Sec. 402. During the fiscal year ending June 30, 1959, the Commissioner is 
authorized to award one thousand fellowships under the provisions of this 
title, and during each of the three succeeding fiscal years he is authorized to 
award one thousand five hundred such fellowships. Such fellowships shall be 
for periods of study not in excess of three academic years. 


AWARD OF FELLOWSHIPS AND APPROVAL OF INSTITUTIONS 


Sec. 403. (a) The Commissioner shall award fellowships under this title 


to individuals accepted for study in graduate programs approved by him under 
this section. * * * 
FELLOWSHIP STIPENDS 

Sec. 404. (a) Each person awarded a fellowship under the provisions of this 
title shall receive a stipend of $2,000 for the first academic year of study after 
the baccalaureate degree, $2,200 for the second such year, and $2,400 for the 
third such year, plus an additional amount of $400 for each such year on account 
of each of his dependents. 

(b) In addition to the amounts paid to persons pursuant to subsection (a) 
there shall be paid to the institution of higher education at which each such 
person is pursuing his course of study such amount, not more than $2,500 per 
academic year, as is determined by the Commissioner to constitute that portion 
of the cost of the new graduate program or of the expansion in an existing 
graduate program in which such person is pursuing his course of study, which 
is reasonably attributable to him. 


FELLOWSHIP CONDITIONS 

Sec. 405. A person awarded a fellowship under the provisions of this title 
shall continue to receive the payments provided in section 404 only during such 
periods as the Commissioner finds that he is maintaining satisfactory proficiency 
in, and devoting essentially full time to, study or research in the fleld in which 
such fellowship was awarded, in an institution of higher education, and is not 
engaging in gainful employment other than part-time employment by such insti- 
tution in teaching, research, or similar activities, approved by the Commissioner. 
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The specific question presented for our decision regarding the above- 
quoted act is set forth in your submission as follows: 

When the Commissioner has awarded the maximum number of fellowships 
in a fiscal year for a three-year period as authorized by Section 402, and a 
fellowship holder discontinues his study before the full term of the fellowship 
award has been completed, may the Commissioner substitute another individual 


for the unexpired term of the fellowship originally awarded without the substi- 
tution counting as a new award? 


The reason the question has arisen is because of the use of the word 
“individuals” in the first sentence of section 403 (a), 20 U.S.C. 463(a), 
and the word “person” in sections 404 and 405, 20 U.S.C. 464(a), 
20 id. 465. 

You state that the omission of the term “individual” or “person” 
in the basic authorization contained in section 402 supports the con- 
clusion that there was no intention to limit the number of individuals 
or persons who can hold the fellowships referred to in section 402 
of the act. Also, that the term “fellowship” is generally used in 
the academic community to describe a financial benefit which remains 
available for award until the term of the award has ended. In addi- 
tion, you contend that since section 403(b), 20 U.S.C. 463(b), of the 
act provides that, “The total of the fellowships awarded under this 
title for pursuing a course of study in a graduate program at any 
institution of higher education may not exceed a limit established 
by the Commissioner in the light of the objective referred to in sub- 
section (a) (2),” 20 U.S.C. 463(a) (2), the Commissioner is, in effect, 
required to establish a maximum number of fellowships which can 
be allotted to any institution, and it is necessary to award fellowships 
in accordance with these allocations and keep such allocations filled 
as vacancies for unexpired terms occur. Therefore, you construe the 
authorization for awarding fellowships set forth in section 402 of the 
act as authorizing, what is, in effect, the establishment of a specified 
number of fellowships which would continue for the specified period 
of the award. 

Section 402 of the act, 20 U.S.C. 462, authorizes the Commissioner 
to award fellowships “under the provisions of this title” for periods 
of study not in excess of 3 years, and limits the number of fellowships 
that can be awarded in each of the 4 fiscal years specified in the act. 
Section 403(a) limits the award of fellowships to individuals accepted 
for study in graduate programs which have been approved by the 
Commissioner. Section 404 provides that a person who is awarded 
a fellowship shall receive a stipulated stipend during the period for 
which the fellowship has been awarded, and section 405 sets forth 
certain conditions and limitations which the person who is awarded 
a fellowship must satisfy in order to continue to receive the stipend 
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provided in section 404. Hence, the Commissioner, subject to the 
numerical limitation set forth in section 402, is authorized to award to 
a qualified individual a fellowship which may be used by that person 
for a period not in excess of 3 years, and so long as that person con- 
tinues to satisfy certain conditions and limitations during such period, 
he will receive a stipulated stipend. 

It thus seems clear that the act contemplates the granting of fel- 
lowships to individuals. selected upon the basis of their personal 
qualifications and that the limitation in section 402 is applicable to 
the number of awards of such fellowships made to individuals under 
section 403 of the act. While we appreciate the reasons stated in 
your letter for permitting the substitutions you propose, we find 
nothing in the act or its legislative history which would authorize the 
Commissioner to substitute another individual for the unexpired term 
of the fellowship originally awarded without counting the substitu- 
tion as a new award. 

Therefore, in answer to your specific question, it is our view that 
if a person to whom the Commissioner has awarded a fellowship dis- 
continues his study before the term of the fellowship has expired, 
the substitution of another individual for the unexpired term of the 
fellowship must be counted as a new award. 


[B-142579] 


Highways—Advertising Control—Municipality Exemption 


The term “incorporated municipalities” as used in the highway advertising con- 
trol exemption in 23 U.S.C. 131(b), which excludes highways traversing com- 
mercial and industrial zones within boundaries of incorporated municipalities, 
is construed to include incorporated towns in view of the general meaning of 
“municipal” as applicable to towns, cities, and incorporated villages and in light 
of the legislative history which shows a congressional intent that the regulatory 
prerogatives of incorporated municipalities are not to be encroached upon. 


To the Secretary of Commerce, June 2, 1960: 


By letter of April 11, 1960, the Assistant Secretary of Commerce 
for Administration requested an opinion regarding application of the 
term “incorporated municipalities” as that term is used in section 
131(b), Title 23, United States Code. Section 131(b), as amended 
by section 106 of the Federal-Aid Highway Act of 1959, 73 Stat. 612, 
provides, with respect to agreements for the control of outdoor ad- 
vertising along the Interstate System of highways that: 

(b) The Secretary of Commerce is authorized to enter into agreements with 
State highway departments (including such supplementary agreements as may 
be necessary) to carry out the national policy set forth in subsection (a) of 
this section with respect to the Interstate System within the State. Any such 
agreement shall include provisions for regulation and control of the erection 


and maintenance of advertising signs, displays, and other advertising devices 
in conformity with the standards established in accordance with subsection (a) 
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of this section and may include, among other things, provisions for preservation 
of natural beauty, prevention of erosion, landscaping, reforestation, develop- 
ment of viewpoints for scenic attractions that are accessible to the public 
without charge, and the erection of markers, signs, or plaques, and development 
of areas in appreciation of sites of historical significance. Agreements entered 
into between the Secretary of Commerce and State highway departments under 
this section shall not apply to those segments of the Interstate System which 
traverse commercial or industrial zones within the presently existing boundaries 
of incorporated municipalities wherein the use of real property adjacent to the 
Interstate System is subject to municipal regulation or control, or which traverse 
other areas where the land use, as of the date of approval of this Act, is clearly 
established by State law as industrial or commercial: and any such segment 
excluded from the application of such standards shall not be considered in 
computing the increase of the Federal share payable on account thereof. 


It is stated that proper construction of this language is particularly 
uncertain in connection with the town form of government peculiar 
to the New England States. It is pointed out that the State of Maine 
is divided into counties, districts, towns, plantations, and unorganized 
territory ; that under Maine law, a “town” includes cities and planta- 
tions and the word “municipality” includes cities, towns and planta- 
tions. It is further pointed out that towns in Maine are generally 
rural in character and that in Maine, as well as in Connecticut and 
Vermont, incorporated villages may be within town limits. 

The Assistant Secretary also points out the possibility of a problem 
arising, particularly with respect to those states that are entirely 
composed of incorporated areas pursuant to state law, involving the 
rezoning to commercial or industrial use of residential or other land 
within municipal boundaries after agreements are entered into cover- 
ing the control of advertising in such residential or other areas. This 
problem, it is said, may result from the wording of the law which 
excludes those segments of the Interstate System traversing only com- 
mercial or industrial zones within the “presently existing” boundaries 
but which makes no provision with respect to property that might be 
rezoned. It is stated that subsequent rezoning of residential land to 
commercial or industrial use within the presently existing boundaries 
of an incorporated municipality may, therefore, require revision of 
agreements and repayment by states of any amounts comprising the 
increased Federal share on account of advertising control for affected 
Interstate System projects. 

In view of the mandatory requirement for the exclusion of commer- 
cial and industrial zones within the presently existing boundaries of 
incorporated municipalities, our decision is requested on the specific 
question : 

Is the incorporated town typified by towns in the New England States an 
incorporated municipality within the meaning of 23 U.S.C. 131(b) ? 

Legislation for the control of advertising over areas adjacent to the 
Interstate System was first enacted as section 12 of the Federal-Aid 
Highway Act of 1958, 72 Stat. 95, now codified as 23 U.S.C. 131. Prior 
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to its amendment by the act of 1959, section 131(b) provided in part 
that: 

* * * Upon application of the State, any such [advertising control] agreement 
may, within the discretion of the Secretary of Commerce, consistent with the 
national policy, provide for excluding from application of the national standards 
segments of the Interstate System which traverse incorporated municipalities 
wherein the use of real property adjacent to the Interstate System is subject to 
municipal regulation or control, or which traverse other areas where the land 
use is clearly established by State law as industrial or commercial * * * 

The legislative history of the initial provision for advertising con- 
trol shows that it was the intention of Congress to recognize and 
preserve unimpaired the status of incorporated municipalities so far 
as their rights to control advertising within their corporate limits 
were concerned. In Hearings before a Subcommittee of the Commit- 
tee on Public Works, United States Senate, 85th Congress, 2d Session 
on S. 963, S. 3041 and S. 3218, bills relating to the control of adver- 
tising on Interstate Highways, the statements by the Under Secretary 
of Commerce for Transportation and the Legislative Counsel for the 
American Automobile Association pointed out that S. 3218 as pre- 
sented made the national policy for advertising control inapplicable 
to sections of the Interstate System within incorporated municipali- 
ties. See pages 12 and 38 of the Hearings. The statement of policy 
in the bill called for control of roadside advertising along portions of 
the Interstate System outside incorporated municipalities; and it was 
pointed out that by referring generally to such municipalities, pro- 
visions for advertising control might be rendered inapplicable to 
certain areas where incorporated municipalities such as towns and 
boroughs constitute the basic political subdivisions of a state, and 
where, accordingly, the boundaries of such municipalities are con- 
tiguous throughout the state. It was for this reason that section 12 
of the Federal-Aid Highway Act of 1958, as finally enacted, provided 
for the exercise of discretion by the Secretary of Commerce in ex- 
cluding from application of the national advertising standards seg- 
ments of the Interstate System traversing incorporated municipali- 
ties wherein the use of real property adjacent thereto was subject to 
municipal regulation or control or traversing other land areas 
where the land use was clearly established by state law as in- 
dustrial or commercial. 

However, the provision for the exercise of discretion was deleted 
by section 106 of the 1959 act and the mandatory provision quoted 
above inserted in its stead. But in making the exclusion of incor- 
porated municipalities mandatory, it was recognized that some states, 
particularly those in New England, were comprised of virtually con- 
tiguous areas of incorporated municipalities, and it was for that very 
reason that exclusion of the contro] provisions was limited to those 
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segments of the Interstate System which traverse commercial or 
industrial zones. 105 Cong. Rec. 18251 (1959). 

In common parlance, as well as in legislative and judicial language, 
the word “municipality” is applied to towns, as well as to cities and 
incorporated villages. Miller v. Town of Jacobs, 35 N.W. 324, 325. 
The ordinary significance of the term “municipal corporation” is a 
city, town, or village. Howell v. Port of New York Authority, 34 
F. Supp. 797, 800. A “municipal corporation” is a body established 
by law chiefly to regulate local internal affairs of city, town, or dis- 
trict incorporated. First Suburban Water Utility Dist. v. McCanless, 
146 S.W. 2d 948, 950. See also State ex rel. Koontz v. Board of Park 
Com’rs of City of Huntington, 47 S.E. 2d 689, 694; Neuenschwander 
v. Washington Suburban Sanitary Commission, 48 A. 2d 593, 597; 
and Commonwealth v. Town of Hudson, 52 N.E. 2d 566, 572. We be- 
lieve that in view of the general meaning of the term “municipa! 
corporation” and in light of the legislative history—particularly since 
it shows an intent of Congress that regulatory prerogatives of in- 
corporated municipalities are not to be encroached upon—there is 
no basis for excluding the “incorporated town” from the meaning of 
the term “incorporated municipalities” as that term is used in 23 
U.S.C. 131(b). 

Accordingly, notwithstanding that there may arise problems in 
administering the statute, the answer to the question presented is 
in the affirmative. 


[B-141835] 


Military Personnel—Dual Compensation—Warrant Offi- 
cers—Receipt of Retired Pay Based on Warrant Officer v. 
Higher Commissioned Grade 


A retired permanent regular commissioned warrant officer of the Navy who has 
his name placed upon the Temporary Disability Retired List in a commissioned 
officer grade but who, because of entitlement to retired pay computed on the 
formula most favorable to him, continues to receive temporary disability re- 
tired pay based upon his warrant officer grade under formula 4 of 10 U.S.C. 
1401 is not receiving retired pay “for or on account of services as a commissioned 
officer” as used in section 212 of the Economy Act of 1932, 5 U.S.C. 59a, and, 
therefore, the dual compensation restriction is not for application. 

A permanent regular commissioned warrant officer of the Navy who has his 
name placed upon the Temporary Disability Retired List in a commissioned 
officer grade because of a higher tempdérary commission once held and who 
receives retired pay of that grade does not come within the rule in Tato v. 
United States, 136 Ct. Cl. 651, in which it was held that a commissioned warrant 
officer grade because of a higher temporary commission once held and who 
sation limitation in section 212 of the Economy Act of 1982, 5 U.S.C. 59a; 
therefore, the member is subject to the $10,000 per annum dual compensation 
restriction. 

A retirement of a permanent regular commissioned warrant officer for a dis- 
ability of a permanent nature, as distinguished from placement of the member’s 
name on the Temporary Disability Retired List, would not change the applica- 
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tion of the dual compensation restriction in section 212 of the Economy Act 
of 1932, 5 U.S.C. 59a, so that if the retired warrant officer is retired for a 
permanent disability in a commissioned officer grade because of a higher com- 
mission once held but continues to receive retired pay based on the warrant 
officer grade he is not subject to the dual compensation restriction. 

Warrant officers who are voluntarily retired under 10 U.S.C. 1293, advanced on 
the retired list to a higher commissioned officer grade, but who continue to 
receive retired pay based upon the commissioned warrant officer grade, are 
not receiving retired pay “for or on account of services as a commissioned 
officer” as used in section 212 of the Economy Act of 1932, 5 U.S.C. 59a, and, 
therefore, are not subject to the dual compensation restriction ; however, if they 
receive retired pay based upon the higher commissioned grade, they are subject 
to the $10,000 per annum dual compensation restriction. 

Since regular warrant officers of the Army and Air Force are not commissioned 
officers, the dual compensation rules established for retired warrant officers of 
the Navy would be for application to the same extent. 


To the Secretary of Defense, June 3, 1960: 


By letter dated January 22, 1960, the Assistant Secretary of De- 
fense (Comptroller) requested decision on certain questions set out 
and discussed in Committee Action No. 256 of the Military Pay and 
Allowance Committee, Department of Defense, concerning the appli- 
cability of the dual compensation provisions of section 212 of the 
Economy Act of June 30, 1932, as amended, 5 U.S.C. 59a, to retired 
commissioned warrant officers. It is stated that the retired officers 
intended in questions 1 and 2 are of the category to which the dual 
employment act (28 Stat. 205, as amended, 5 U.S.C. 62) would apply 
were it not for the circumstances of retirement by reason of physical 
disability (not combat incurred or caused by an instrumentality of 
war). The questions are separately quoted and answered below. 

Question 1 is as follows: 

1. If otherwise applicable, would the dual compensation provisions of section 
212 of the Economy Act of June 30, 1932, as amended, 5 U.S.C. 59a, apply in 
the case of: 

a. A permanent regular commissioned warrant officer whose name is placed 
upon the Temporary Disability Retired List in commissioned officer grade al- 
though receiving temporary disability retired pay based upon commissioned 
warrant officer grade? 

b. A permanent regular commissioned warrant officer whose name is placed 
upon the Temporary Disability Retired List in commissioned officer grade and 


who is receiving temporary disability retired pay based upon commissioned 
officer grade? 


It is reported that question la stems from a factual circumstance 
in the Navy. It appears that the member concerned was determined 
to be incapacitated by reason of physical disability rated as 40 percent 
and he was placed on the Temporary Disability Retired List in the 
grade of Chief Supply Clerk (W-4), effective February 1, 1958. The 
total number of years of active service creditable for computation of 
the percentage multiple factor was 30, in accordance with which his 
retired pay was computed at the election of the member. On Sep- 
tember 10, 1957, the Secretary of the Navy had determined the highest 
grade in which the member had satisfactorily served was lieutenant. 
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In view of this determination, which the order placing the member 
on the Temporary Disability Retired List did not reflect, such order 
was corrected to show that his retirement was in the grade of lieuten- 
ant. This correction is stated to have been purely clerical and ad- 
ministrative and not made pursuant to 10 U.S.C. 1552. In the cor- 
rection letter, the member’s retirement (TDRL) was indicated in the 
grade of lieutenant but with retired pay computed on the basis of his 
service as 2 commissioned warrant officer (W-4). 

Placement upon the Temporary Disability Retired List now is ac- 
complished under authority of 10 U.S.C. 1202, with the resultant 
entitlement to receive retired pay “computed under section 1401 of 
this title.” 

Section 1872, Title 10 of the U.S. Code, provides in pertinent part 


as follows: 

Unless entitled to a higher retired grade under some other provision of law, 
any member of an armed force who is retired for physical disability under 
section 1201 or 1204 of this title, or whose name is placed on the temporary 
disability retired list under section 1202 or 1205 of this title, is entitled to the 
grade equivalent to the highest of the following: 

(1) The grade or rank in which he is serving on the date when his name 
is placed on the temporary disability retired list or, if his name was not carried 
on that list, on the date when he is retired. 

(2) The highest temporary grade or rank in which he served satisfactorily, 
as determined by the Secretary of the armed force from which he is retired. 


Section 1401, Title 10 of the U.S. Code, provides that if a person 
would otherwise be entitled to retired pay computed under more than 
one pay formula of the table in that section, or under any other pro- 
vision of law, he is entitled to be paid under the applicable formula 
“that is most favorable to him.” In this connection, Formula No, 4— 
not involving disability retirements—authorizes computation of re- 
tired pay on the basis of the monthly basic pay to which the member 
would have been entitled if he had served on active duty in his retired 
grade on the day before retirement or, “if the pay of that grade is 
less than the pay of any warrant grade satisfactorily held by him on 
active duty, the monthly basic pay of that warrant officer grade.” 

The dual compensation restriction contained in section 212 of the 
Economy Act of June 30, 1932, as amended, 5 U.S.C. 59a, is directed 
against the receipt of civilian compensation and retired pay in excess 
of the combined rate of $10,000 per annum, when such retired pay 
is “for or on account of services as a commissioned officer.” Question 
la is directed to the matter of whether a retired permanent regular 
commissioned warrant officer whose name is placed upon the Tem- 
porary Disability Retired List in a “commissioned officer” grade may 
be regarded as receiving retired pay for or on account of service 
as a commissioned officer, although he is receiving temporary disabil- 
ity retired pay based upon a commissioned warrant officer grade. 
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In our decision of March 7, 1958, 37 Comp. Gen. 591, we said that 
we would follow the decision of the Court of Claims in the cases of 
Tato v. United States, 136 C. Cls. 651, and Atkins, et al. v. United 
States, 141 C. Cls. 88. In those cases, the Court of Claims held that 
a commissioned warrant officer is not a “commissioned officer” within 
the meaning of that term as used in the dual compensation limitation 
in section 212. Such officers will be referred to herein as warrarit 
officers. The Secretary’s determination that the highest grade in 
which a member, such as the one involved in question 1a, had satis- 
factorily served was that of lieutenant would result in his receiving 
the retired pay of a lieutenant under Formula 2 of 10 U.S.C. 1401, 
unless, as is assumed to be the case here, he could qualify for higher 
retired pay under Formula 4, based on the monthly basic pay of his 
warrant officer grade. In such circumstances, it appears that he is 
not receiving retired pay “for or on account of services as a commis- 
sioned officer.” Accordingly, question la is answered by saying that 
so long as the retired permanent regular warrant officer properly is in 
receipt of temporary disability retired pay computed under Formula 
4 of 10 U.S.C. 1401, on the basis of his warrant officer pay, he need 
not be considered as within the inhibition of the dual compensation 
provisions of section 212 of the Economy Act of June 30, 1932, as 
amended. 

Regarding question 1b, it appears that a permanent regular war- 
rant officer whose name is placed upon the Temporary Disability 
Retired List in a commissioned officer grade because of a higher tem- 
porary commission once held and who receives the retired pay of 
that grade does not come within the rule of the Zato case, and similar 
court decisions. There appears to be no basis for substantially dis- 
tinguishing this question from that involved in our decision of Decem- 
ber 10, 1957, B-134102. In that case we held that an enlisted man of 
the Regular Army, advanced subsequent to his retirement to the high- 
est temporary commissioned officer grade satisfactorily held by him 
while serving on active duty, with entitlement to the increased retired 
pay in that grade, was subject to the $10,000 per annum restriction 
imposed by 5 U.S.C. 59a, since the retired pay he received was on 
account of his service as a commissioned officer. Accordingly, ques- 
tion 1b is answered in the affirmative, 

Question 2 is as follows: 

2. Would the answers to the foregoing be the same if the circumstances stated 
were changed only to the extent that retirement in each case was because of 
disability of a permanent nature? 

In answer to question 2, you are advised that we concur in the 
opinion expressed in the Committee Action to the effect that no reason 
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is apparent why temporary disability retirement status should change 
the situation so as to require different answers if the member was 
retired for permanent physical disability. Question 2 is answered 
accordingly. 

Question 3 is as follows: 

8. If otherwise applicable, would the dual compensation provisions of section 


212 of the Economy Act of June 30, 1932, as amended, 5 U.S.C. 59a, apply in 
the case of: 


a. A permanent regular commissioned warrant officer, voluntarily retired as 
such, advanced on the retired list to a higher commissioned officer grade, and 
receiving retired pay based upon his commissioned warrant officer grade? 

b. A permanent regular commissioned warrant officer, voluntarily retired as 
such, advanced on the retired list to a higher commissioned officer grade, and 
receiving retired pay based upon such higher grade? 

Warrant officers may be voluntarily retired under the provisions 
of 10 U.S.C. 1293 when they have at least 20 years of active service. 
When so retired, their retired pay is computed under Formula 4, 10 
U.S.C. 1401. Accordingly, the answers to the questions here involved 
are the same as the answers to questions la and 1b. Question 3a is 
answered in the negative and question 3b in the affirmative. 

Question 4 is as follows: 

4. Would the answers to the foregoing questions apply in similar instances 
involving regular warrant officers of the Army and Air Force? 

Regular warrant officers of the Army and Air Force clearly are 
not commissioned officers. Insofar as the matters here involved are 
concerned, if they become entitled to retired pay under circumstances 
similar to those discussed above, they are subject to the dual compen- 
sation restrictions of the Economy Act to the extent there indicated. 
Accordingly, question 4 is answered in the affirmative. 


[B-126978] 


Military Personnel—Parking Fees—Privately Owned Auto- 
mobiles—At Common Carrier Terminal 


An amendment of the Joint Travel Regulations to provide for reimbursement 
of parking fees in addition to mileage for members of the uniformed services 
who use their privately owned automobiles, in lieu of public transportation, for 
official travel from home or duty station to a common carrier terminal would be 
proper and in consonance with section 2(m) of the act of September 1, 1954, 
40 U.S.O. 491(m), which was designed to allow travel expenses to members of 
the uniformed services on the same basis as for civilian employees, provided 
that the mileage is limited to one round trip and that the parking fees plus 
mileage do not exceed the taxi fare. B-126978, May 17, 1956, modified. 


To the Secretary of the Army, June 7, 1960: 
Reference is made to letter of April 4, 1960, from the Assistant 


Secretary of the Army (Manpower, Personnel and Reserve Forces), 
requesting reconsideration of our decision of May 17, 1956, B-126978, 
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to the Secretary of the Air Force, with respect to authority for 
payment of parking fees of members of the uniformed services under 
certain circumstances, The request was assigned PDTATAC Control 
No. 60-13. 

The Assistant Secretary says that in the decision of May 17, 1956, 
it was held that while there would appear to be no objection to the 
payment of a monetary allowance to a member of the uniformed 
services for the use of his personally owned automobile, in lieu of 
public transportation from place of abode or business to public car- 
riers, and return, there is no statutory authority for the payment of 
parking fees in addition to such allowafice. He states that in that 
decision it was pointed out that décision of February 26, 1952, 31 
Comp. Gen. 424, which allowed parking fees in addition to mileage for 
travel by a civilian employee by privately owned automobile from the 
employee’s residence to airport and return, not to exceed usually allow- 
able taxicab fare, was based on the statutes and regulations governing 
official travel of civilian personnel which differ in some respects from 
those applicable to military personnel. 

The Assistant Secretary further states, however, that in decision of 
August 26, 1959, 39 Comp. Gen. 131, in which we interposed no objec- 
tion to a proposed amendment to the Joint Travel Regulations to 
authorize payment of an allowance based on round-trip mileage for 
the use of a privately owned automobile in certain circumstances, we 
cited the provisions of section 2(m) of the act of September 1, 1954, 
68 Stat. 1129, 40 U.S.C. 491(m), and Senate Report No. 1941, on 
H.R. 8753, 83d Congress, 2d Session (which became the act of Sep- 
tember 1, 1954), in which, on page 8, the Senate Committee on Govern- 
ment Operations, referring to section 2(m), stated that “It is the pur- 
pose of this subsection to allow payment to members of the uniformed 
services for those traveling expenses on the same basis as permitted 
for civilian Government employees.” 

Therefore, and since the Assistant Secretary believes that for cer- 
tain travel on official business, payment of mileage plus parking fees 
would be more economical to the Government than taxicab fare, he 
requests authority to amend the Joint Travel Regulations to provide 
for reimbursement for parking fees in such cases. 

In the decision of August 26, 1959, we said we would interpose 
no objection to proposed amendments to paragraphs 4401-2 and 4402 
of the Joint Travel Regulations to authorize payment to members of 
the uniformed services of a round-trip mileage allowance of seven 
cents per mile, in lieu of reimbursement for the use of taxicabs, for 
each trip by privately owned automobile between the member’s resi- 
dence or duty station and carrier terminal or terminal to home incident 


551978 O- 61 - 54 
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to performance of actual travel away from post of duty, not to exceed 
the usual taxicab fare, including allowable tip, for a one-way trip 
from home to terminal or terminal to home as authorized by the 
Standardized Government Travel Regulations for civilian employees. 
This action was based on the conclusion that, in the light of the legis- 
lative history of section 2(m) of the act of September 1, 1954, 40 
U.S.C. 491(m), the pertinent provisions of that act together with the 
provisions of section 303(a) of the Career Compensation Act of 1949, 
37 U.S.C. 253(a), appeared to provide, within the 7 cents per mile 
limitation, substantially the same authority for reimbursement of 


transportation expenses for travel on public business within or outside 
the designated posts of duty that is provided for civilian employees 
by the Travel Expense Act of 1949, 63 Stat. 166, as amended, 5 U.S.C. 
837, which is the statutory authority for the promulgation of the 


Standardized Government Travel Regulations, 
While there is no specific authority for payment of parking fees as 


such, in either the civilian or military travel regulations, civilian 
travelers are allowed certain parking fees in addition to mileage when 
the combined amount of mileage and parking fees does not exceed taxi 


fare to and from the carrier terminal. And the reimbursement situa- 


tion with respect to payment of such fees appears to be substantially 
the same as that with respect to the payment of round-trip mileage for 
the two round trips under the circumstances considered in our decision 


of August 26, 1959, B-126978. We, therefore, conclude that the Joint 


Travel Regulations may be amended to authorize reimbursement for 


such fees plus mileage for one round trip from home or duty station 
to carrier terminal in the limited area of travel involved in 31 Comp. 


Gen, 424 if the total expense does not exceed taxi fare. Decision of 
May 17, 1956, B-126978, is modified accordingly. 


[[B-142528] 


State Taxes—Gasoline—Applicability to National Park 
Roads—Oregon 


The applicability of an Oregon statute, which provides for the refund of motor 
vehicle fuel taxes where the fuel is used on any road or thoroughfare other 
than a state highway or county road and where the user is obligated under 
an agreement with the United States or its licensee to construct or maintain 
the road at the user’s expense, to motor vehicle fuel used exclusively by the 
United States on roads in a national park, which are maintained exclusively 
by the United States without any assistance from the State, must be governed 
by a reasonable construction on the basis that the equitable considerations in 
the statute require granting the refund to the United States and, therefore, the 
United States may set off from moneys due the state motor vehicle fuel taxes 
paid on fuel used exclusively on national park roads. 
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To the State Highway Department of Oregon, June 7, 1960: 


Reference is made to letter dated February 16, 1960, from your 
office to the Corps of Engineers, U.S. Army, protesting deduction of 
$1,554.72, representing refund of State motor vehicle fuel taxes, from 
a check for reimbursement for work on the Columbia River Highway. 
By letter of March 29, 1960, you were advised that your letter had 
been referred to this Office for consideration. 

The United States claim for refund of Oregon motor vehicle fuel 
taxes is based upon application of the provisions of 2 ORS, 1953 Ed., 


319.320 with respect to taxes paid on motor vehicle fuel used exclu- 


sively by the United States within Crater Lake National Park, Crater 
Lake, Oregon. Section 319.320 provides in pertinent part that: 
Any person [and under ORS 319.010(12), “person” includes the United 
States] using motor vehicle fuel for the purpose of operating or propelling trucks 
or other automobile vehicles, whether licensed to operate upon the public high- 
ways of this state or not, over (1) any road, thoroughfare or property in private 
ownership, or (2) any road or thoroughfare, other than a state highway or 
county road, pursuant to an agreement with any agency of the United States 
or with a licensee of such agency, or both, if the agreement imposes upon the 
user of such road or thoroughfare the obligation either to construct such road 
or thoroughfare at his own expense, to maintain the same at his own expense, 


or to pay such agency or licensee of such agency a reasonable consideration 


for the use or right of way of such road or thoroughfare and who has paid 
any tax on such motor vehicle fuels levied or directed to be paid, as provided 
by ORS 319.010 to 319.430, is entitled to claim a refund of the tax so paid on 
such fuels or for the porportionate part of tax paid on fuels used in the opera- 
tion of such vehicles, when a part of the operations are over such roads, thor- 
oughfares or property. 


The Federal Government has exclusive jurisdiction over all roads 
in Crater Lake National.Park. All construction, maintenance, snow 
removal, policing, etc., is carried on without assistance in any way 
from the State of Oregon. The roads are not open to unrestricted 
public travel, their use being subject to Federal regulations, control 
and the payment of prescribed fees. 

Your Department maintains, notwithstanding the complete control 
exercised by the Federal Government over these national park roads, 


that the tax refund provisions of ORS 319.320 do not apply. Four 
opinions of the Attorney General of the State of Oregon holding that 
similar statutes did not include roads through national forest or park 
lands are relied upon—Opinions of the Attorney General, 1934-1936, 
p. 644; id. 1936-1938, p. 509; id. 1946-1948, p. 130; zd. p. 495. We 
have reviewed the cited opinions and do not find that they are con- 
trolling with respect to the United States claim here involved. A 
fifth opinion, Number 4438, dated April 22, 1959, was also referred to, 
but we were not able to obtain a copy thereof for review. 

In each of the above four cases, there was involved the question of 
whether users other than the United States of national forest or 
park roads were entitled to refund of motor vehicle fuel taxes on the 
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basis of provisions of law providing for such refund where the fuel 
involved was used “upon privately owned and maintained roads or 
property.” Section 55-1611, as amended, Oregon Code 1930; section 
28, chapter 413, Oregon Laws 1945. The opinions uniformly held 
that national forest and park roads are “public highways” and that 
therefore the tax refund provisions referred to did not apply. It is 
to be noted that the 1945 fuel tax act made specific provision for re- 
funds to the United States Government where motor vehicle fuel 
was used in the performance of governmental functions or works. 
Chapter 413, § 29, Oregon Laws, 1945. 

But the instant claim for refund is not necessarily based upon the 
proposition that national park roads are privately owned or upon 
privately owned property. Clause (2) of section 319.320 provides 
for refund of motor vehicle fuel taxes where the fuel is used on any 
road or thoroughfare other than a state highway or county road and 
where the user is obligated under agreement with the United States 
or its licensee to construct or maintain the road or throughfare at 
the user’s expense or to pay a reasonable consideration for the use or 
right-of-way thereof. National park roads clearly are not state high- 
ways or county roads within the purview of clause (2). Therefore, 
the holding in Opinions of the Attorney General, 1946-1948, p. 495, 
denying tax refund to a private corporation in a situation involving a 
United States forest road which was authorized by the United States 
to be reconstructed, maintained and used by the corporation, would 
not appear to be for application under the present law. And it would 
appear that users of such roads who are required to pay a fee to the 
United States are also entitled under clause (2) to appropriate refunds 
of taxes. 

We submit that it is anomalous to construe the Oregon statute as 
authorizing a refund of motor vehicle fuel taxes to persons who are 
granted by the United States the license to construct, maintain, or 
use its roads but that where such roads are constructed, maintained 
and used by the United States itself, refund of taxes to the United 
States is not authorized. Reading clauses (1) and (2) of section 
319.320 together it is manifest that the legislature of the State of 
Oregon has recognized the equities dictating that fuel used in vehicles 
traveling over private property should not be taxed and, so far as 
public thoroughfares of the United States are concerned, for the 
construction or maintenance of which neither the State nor any county 
contributes, that users thereof should not be required to bear any 
reasonable portion of the expense of constructing or maintaining 
them and to pay motor vehicle fuel taxes also. And we believe the 
only reasonable construction of the statute requires the granting of 
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a refund to the United States under the circumstances here involved. 
While the general United States exemption from payment of the 
motor vehicle fuel tax has been repealed, we do not believe that the 
repeal is of any significance in interpreting clause (2) of section 
819.320, which, in essence, is a statute granting relief from taxes on 
the basis of equitable considerations alone. 

Accordingly, we must conclude that we would not be justified in 
paying to the State of Oregon the amount of $1,554.72 set off from 
moneys otherwise due the State on account of motor vehicle fuel 
taxes paid with respect to fuel used by the United States exclusively 
on roads within Crater Lake National Park. 


[B-142419] 


Military Personnel—Retirement—Service Credits—Time 
Between Appointments Under Act of December 28, 1945, 
and Acceptance 


Since a proffered commission in the Regular Army does not give rise to a Regu- 
lar Army commissioned status until it is accepted and active commissioned 
service under an appointment made under the act of December 28, 1945, which 
authorized the appointment of additional officers of the Regular Army, could 
not begin until the date of formal acceptance of the commission, the time be- 
tween the date of such appointment and the acceptance may not be considered 
for retirement purposes under 10 U.S.C. 3927(a) which provides that the service 
creditable under the 1945 act is the service creditable at the time of appointment 
plus active service after that appointment and section 9 of the 1945 act, as added 
by the act of May 15, 1947, which provides that the date of nomination by the 
President, if the Senate is in session, or if the Senate is in recess the date of 
the recess appointment shall be considered the date of appointment, does not 
require any change in computation of creditable service under 1945 act 
appointments. 


To the Secretary of Defense, June 9, 1960: 

Reference is made to letter of March 25, 1960, from the Assistant 
Secretary of Defense (Comptroller) requesting decision as to whether 
an officer appointed in the Regular Army under authority of the act 
of December 28, 1945, 59 Stat. 663, 10 U.S.C. 505c, 1946 Ed., may 
include as creditable service for retirement purposes under sections 
3919 and 3921, Title 10, U.S. Code, “the time between the date of his 
appointment under that act and the date of acceptance of such ap- 
pointment as evidenced by a signed oath of office.” The issue pre- 
sented is set forth in Department of Defense Military Pay and Al- 
lowance Committee Action No. 262. 

Committee Action No, 262 discloses that The Judge Advocate 
General of the Army has rendered an opinion that the service credit- 
able under the act of December 28, 1945, does not include the time 
between the date of appointment and the date of acceptance of such 
appointment as evidenced by a signed oath of office. It is stated, 
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however, that the policy of the Department of the Air Force in this 
matter is to include the time from the date of the special orders 
announcing the appointment to the date of acceptance of such ap- 
pointment in the computation of the number of years of service 
creditable for purposes of the act of December 28, 1945. The further 
observation is made that “It, therefore, appears that the opinion of 
the Army Judge Advocate General in this area is a ruling which 
administratively precludes the crediting of service to certain indi- 
viduals which is authorized by law.” 

Presumably the mentioned Air Force policy is predicated upon the 
provisions of section 208(a) of the Armed Forces Regular Officer 
Augmentation Act of 1956, 70 Stat. 586, reenacted as section 27 of 
the act of September 2, 1958, 72 Stat. 1562, 10 U.S.C. 8287 note, per- 
mitting an increase of up to two years in the years of service credited 
to an officer of the Regular Air Force on July 20, 1956, for the pur- 
poses of 10 U.S.C. 8927(a)(1). Similar provisions for additional 
service credit for Regular Army officers in the service-on July 20, 
1956, however, were purposely omitted from the 1956 act. The rea- 
sons for this omission are explained in Senate Report No. 2420, to 
accompany H.R. 11683 which became the 1956 act, as follows 
(page 7) : 


This legislation contains no authority whereby the Department of the Army 
may increase the promotion-list service of its existing Regular officers. Such 
authority was not requested for two reasons. First, no additional credits are 
required for the purpose of reducing the Army hump or for accelerating Regu- 
lar promotions. Second, any adjustment from the standpoint of equity would 
be extremely difficult. For example, since 1932 the Army has integrated officers 
under varying programs which has denied them full credit for their prior com- 
missioned service for promotion-list purposes. On the other hand, the Army in 
1946 integrated officers and awarded them up to 20 years’ constructive credit 
for promotion-list purposes, with the result that years never actually served 
were awarded for promotion-list and mandatory retirement purposes. 


Under section 4 of the act of December 28, 1945, as amended, the 
President was authorized to appoint and commission additional offi- 
cers in the Regular Army, by and with the advice and consent of the 
Senate, in grades up to major, subject to the qualifications therein 
prescribed, including honorable active Federal service as commissioned 
officers in the Army of the United States, or any component thereof, 
on or after December 7, 1941, Section 5 of the 1945 act, 59 Stat. 664, 
10 U.S.C. 505c, provided in pertinent part as follows: 


Each person appointed as a commissioned officer of the Regular Army under 
the provisions of section 4 of this Act shall be credited, at the time of appoint- 
ment, with service equivalent to the total period of active Federal service per- 
formed by him after attaining the age of twenty-one years as a commissioned 
officer in the Army of the United States or any component thereof from Decem- 
ber 7, 1941, to the date of such appointment, or a period of service equal to the 
number of days, months, and years by which his age at the time of such ap- 
pointment exceeds twenty-five years, whichever is the greater: Provided, That 
in computing the total period of active commissioned Federal service of any 
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such person who was honorably discharged or relieved from active service sub- 
sequent to May 12, 1945, there shall also be credited the period from the date of 
his discharge or relief from active service to the date of his appointment in the 
a oe under the provisions of section 4 of this Act. * * * [Italics 
supplied. 


Section 9 of the act as added by the act of May 15, 1947, 61 Stat. 95, 
10 U.S.C. 505e and 10 U.S.C. 505 note, provided that: 

For the purpose of administering the provisions of this Act, the date of nomi- 
nation by the President if the Senate is in session, or if the Senate is in recess 
the date of a recess appointment by the President, shall be considered as the 
date or time of appointment in determining eligibility for appointment, perma- 
nent grade in which appointed, date of rank in such grade, period of service to 
be credited under section 5 hereof, and eligibility for promotion of each person 
appointed as a commissioned officer of the Regular Army under the provisions 
of this Act: Provided, That no person appointed under the provisions of this 
Act shall be entitled, by reason of such appointment, to any pay or allowances 
for any period prior to the date of acceptance of such appointment. [Italics 
supplied. ] 


Commissioned officers of the Regular Army with “30 years of 
service computed under section 3927(a)” of Title 10, U.S. Code, are 
eligible for retirement under the provisions of sections 3919 and 3921 
of that title. Section 3927(a) of Title 10, provided in pertinent 
part as follows: 


(a) For the purpose of determining whether a regular commissioned officer 
may be retired under sections 3913, 3915, 3916, 3919, 3921, 3922, or 3923 of this 
title, his years of service are: 

(1) For a commissioned officer appointed in the Regular Army before January 
1, 1948, under the Act of December 28, 1945, ch. 601 (59 Stat. 663), the service 
credited to him under that act at the time of his appointment, plus his years 
of active commissioned service in the Regular Army after that appointment. 


The restatement of section 3927(a) in the act of September 2, 1958, 
section 1(98), 72 Stat. 1488, 10 U.S.C. 3927(a), was “without sub- 
stantive change.” See section 34(a), 72 Stat. 1568. 

The quoted language of section 3927 (a) is definite and unambiguous, 
It provides that in the case of an officer appointed in the Regular 
Army before January 1, 1948, under the provisions of the act of 
December 28, 1945, service creditable for the purpose of determining 
his eligibility for retirement under sections 3919 and 3921, Title 10, 
U.S. Code, is the service creditable to him under the 1945 act “at the 
time of his appointment, plus his years of active commissioned service 
in the Regular Army after that appointment.” Section 9 of the 1945 
act, as added by the act of May 15, 1947, 61 Stat. 95, expressly provided 
that the date of nomination by the President if the Senate is in session, 
or if the Senate is in recess the date of a recess appointment by the 
President, shall be considered as the date or time of appointment in 
determining the period of service to be credited under section 5 of that 
act, and only “active commissioned service in the Regular Army after 
that appointment” is creditable. As pointed out in Committee Action 
No. 262, however, there normally was a lapse of time between the date 
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of an appointment under the 1945 act and the date of acceptance of 
the proffered commission in the Regular Army and it is this critical 
period which the Army excludes under the provisions of section 
3927 (a), in determining the eligibility of officers of the Regular Army 
for retirement under sections 3919 and 3921. 

Generally, a proffered commission in the Regular Army does not 
give rise to a Regular Army commissioned status until it is accepted. 
Compare 36 Comp. Gen. 283; 36 Comp. Gen. 645. We find nothing 
in the language or legislative history of the added section 9 of the 
1945 act which would require a different conclusion with respect to 
appointments under that act. Hence, active commissioned service 
under such an appointment could not begin until the date of formal 
acceptance of the commission. Accordingly, we see no legal basis 
upon which it may be concluded that any part of the period between 
the date of appointment for the purposes of section 5 of the act of 
December 28, 1945, and the date of acceptance of such appointment 
properly may be considered as constituting creditable service for the 
purposes of 10 U.S.C. 3927 (a). 

The question presented is answered accordingly. 


[B-142943] 


Appropriations—Radiation Control Facility—Building or 
Public Improvement Determination—Bureau of Mines 


A testing facility which will be used for radiation protection of personnel on a 
mineral research project, and which will consist of a well with a chamber sur- 
rounded by heavy density concrete walls with special viewing and control 
devices, is not to be regarded as a building in the ordinary sense of the word nor 
as a public improvement within the scope of section 3733, Revised Statutes, 41 
U.S.C. 12, to require a specific appropriation; therefore, acquisition of such a 
facility by contract may be considered comparable to the procurement of other 
equipment for research projects and the funds appropriated to the Bureau of 
Mines for conservation and development of mineral sources may be used for 
the costs of the facility. 


To the Secretary of the Interior, June 9, 1960: 


By letter of May 18, 1960, the Administrative Assistant Secretary 
asked our opinion whether funds appropriated to the Bureau of Mines 
may be used to construct a facility described in the letter to be used 
in a research project. 

It is stated that the Bureau of Mines and the Atomic Energy Com- 
mission have entered into an agreement for a joint research project 
involving coal, metallurgical, and petroleum investigations using a 
high intensity source of gamma radiation. The Atomic Energy Com- 
mission has agreed to furnish Cobalt-60, valued at $300,000, as its 
contribution to the project and the Bureau of Mines has agreed to 
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bear such other costs as are necessary from its appropriation for 
“Conservation and Development of Mineral Resources.” 

It is explained that this project will require the fabrication and 
erection of a large testing chamber to insure biological protection 
against radiation and to meet the safety regulations promulgated by 
the Atomic Energy Commission. This facility will consist of a 50- 
foot well over which will be located a chamber approximately 6 feet 
in internal diameter surrounded by 50-inch walls of heavy density 
concrete through which manipulators and viewing devices will be 
installed to control experiments conducted within the chamber. The 
chamber will be acquired by contract at a cost of approximately 
$275,000, together with laboratory modifications, and will be located 
at one of the existing research centers of the Bureau of Mines. 

The appropriation “Conservation and Development of Mineral Re- 
sources”, contained in the Department of the Interior and Related 
Agencies Appropriation Act, 1960, 73 Stat. 97, is available for ex- 
penses necessary for promoting the conservation, exploration, develop- 
ment, production, and utilization of mineral resources, including fuels, 
and developing synthetics and substitutes. In view thereof, it appears 
that the appropriation properly may be used to pay the costs of 
fabricating and erecting the facility in question unless it be deter- 
mined to be a public building or public improvement within the scope 
of section 3733, Revised Statutes, 41 U.S.C. 12, which provides that— 

No contract shall be entered into for the erection, repair, or furnishing of any 
public building, or for any public improvement which shall bind the Government 
to pay a larger sum of money than the amount in the Treasury appropriated for 
the specific purpose. 

The facility here in question would not resemble a building in the 
ordinary sense of the word nor do we feel that it would constitute 
a public improvement within the scope of section 3733, Revised Stat- 
utes. Rather it will serve as a shield for the protection of operating 
personnel and will accommodate the special devices necessary to con- 
trol the experiments conducted therein. We agree, therefore, that 
acquisition of the facility by contract is compacable to other equip- 
ment and facilities procured by contract for authorized special re- 
search projects of the Bureau. 

Accordingly, it is our view that the appropriation involved prop- 
erly is available for the expenditures discussed herein, 


[B-142765] 


Agriculture—Sale of Surplus Commodities to Friendly Na- 
tions—Payment Basis—Statutory Construction 
To construe section 403 of the Agricultural Trade Development and Assistance 


Act of 1954, 7 U.S.C. 1731, which provides with respect to sales of surplus agri- 
cultural commodities to friendly nations “that payments may be made in 
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approximately equal annual amounts over periods not to exceed 20 years,” as 
authorizing payments on a biannual or deferred 10- or 20-year payment basis 
would be to construe the word “may” in its permissive sense without considera- 
tion for the entire context of the sentence and without regard to the qualifying 
words “in approximately equal annual amounts”; therefore, while the section 
does permit slight flexibility or variation in the annual amounts, it may not be 
construed as authorizing payment in other than equal annual amounts or in 
approximately equal annual amounts. 

In computing interest on agricultural commodities sold to friendly nations 
under section 403 of the Agricultural Trade Development and Assistance Act 
of 1954, which provides for payment over periods not to exceed 20 years from 
the date of the last delivery in each calendar year and interest from the date 
of such last delivery, where more than one delivery is made during a calendar 
year, no interest would accrue until the date of the last delivery in each year. 


To the Secretary of Agriculture, June 10, 1960: 


Letter of April 29, 1960, from the Assistant Secretary of Agricul- 
ture requests our decision on two questions arising out of the enact- 
ment of Title IV of the Agricultural Trade Development and Assist- 
ance Act of 1954, as amended (Public Law 480), 7 U.S.C. 1691, e¢ 
seq., as added by section 14 of Public Law 86-341, approved September 
21, 1959, 73 Stat. 610, 7 U.S.C. 1731. 

The purpose of this title, as stated in the letter, is to utilize surplus 
agricultural commodities and the products thereof produced in the 
United States to assist the economic development of friendly nations 
by providing long-term credit for purchases of surplus agricultural 
commodities for domestic consumption. Under its terms the Presi- 
dent is authorized to enter into agreements with friendly nations 
providing for the delivery annually of such surplus agricultural com- 
modities for periods of not to exceed 10 years, pursuant to the terms 
and conditions set out in the title, providing such commodities are in 
surplus at the time of delivery. Payment for the commodities is 
required to be made in dollars with interest at a rate determined by 
the Secretary of Agriculture, but not more than the cost of the funds 
to the United States as determined by the Secretary of the Treasury. 
The second sentence of section 403 of the title pertaining to payment 
for the commodities is said to be the basis for the submission and 
provides as follows: 

Payment may be made in approximately equal annual amounts over periods 
of not to exceed twenty years from the date of the last delivery of commodities 


in each calendar year under the agreement and interest shall be computed from 
the date of such last delivery. 


Specifically, you request our decision on the following questions: 


Does authority exist to provide for payment by a recipient foreign nation in 
other than approximately equal annual amounts? 

Does authority exist to provide for the accrual of interest from the date, and 
on the basis of the value, of each delivery of the commodity? 
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The views of the Assistant Secretary with reference to the payment 
provisions of section 403 of the title are as follows: 


In connection with payment, it would appear that a means of aiding in the 
maximizing of sales of surplus agricultural commodities would be to establish 
payment schedules on the basis of the specific foreign exchange, dollar indebted- 
ness, and general financial situation of the particular recipient foreign nation, 
rather than to schedule payments in approximately equal annual amounts. 
Authority would exist to adopt the more flexible payment schedule, and not to 
require payment in approximately equal annual amounts, if the word “may,” as 
used in the sentence quoted above from section 403, is given its ordinary, per- 
missive meaning, and if the sentence is not considered under section 402, as a 
“term and condition” for inclusion in the agreements with friendly nations. If 
the word “may” is given its permissive meaning but the sentence is for inclusion 
as a “term and condition” of agreements with friendly nations, presumably 
deferred payments or payments in significantly varying annual amounts would 
not be authorized even though full payment were to be made within the 
authorized credit period; however, payments upon delivery or prepayments of 
the amounts due on an annual basis could be accepted by the United States. 
If the word “may” is construed as mandatory, in the sense of “shall,” it would 
appear that only payments in approximately equal annual amounts would be 
authorized; payments upon delivery or prepayments of the amounts due on an 
annual basis could not be accepted by the United States. 

In connection with interest, if the word “shall” as used in the phrase 
“, . . interest shall be computed from the date of such last delivery [of com- 
modities in each calendar year]”, is given its usual mandatory meaning, all 
credit extended as a result of deliveries of such commodities during a calendar 
year but prior to the date of the last delivery during such calendar year would 
be without interest until the date of such last delivery. The assessing of interest 
in such manner would not be in accordance with normal commercial practice. 
Such assessing of interest may be considered, however, as a benefit to the 
recipient foreign nation. In such view, it may be deemed a means intended by 
the Congress to accomplish the objective of Title IV. 


In the analysis of Title IV appearing at pages 23, 24 of House 
Report No. 908 on H.R. 8609, which was enacted as Public Law 
86-341, it is explained by the Committee on Agriculture that: 


* * * Under this title, surplus agricultural commodities may be sold through 
supply agreements over periods not to exceed 10 years. Payment for such com- 
modities may be made over periods not to exceed 20 years in approximately equal 
installments. Payment would be in dollars. * * * Interest would be paid on 
the unpaid balances. The rate of interest could not exceed the cost of money to 
the United States as determined by the Secretary of the Treasury. * * * Under 
such agreements the U.S. Government would not undertake the physical delivery 
of any agricultural commodities but would merely agree to finance exports of 
such commodities, in stipulated amounts and providing the commodities are 
actually in surplus at the time they are to be delivered, by accepting notes of 
the recipient country to pay for such commodities in dollars in periods of not 
to exceed 20 years. Section 404 of this title makes it clear that the Secretary 
is to endeavor to maximize sales under this title, but in so doing reasonable 
precautions are to be taken to avoid replacing sales which the Secretary finds 
and determines would otherwise be made for cash dollars. * * * Sales under 
this title should be made upon such terms and rates of interest as may be 
necessary to the end that maximum quantities of surplus agricultural com- 
modities will be sold for dollars. 


While the statute contemplates that sales of surplus agricultural 
commodities by the Secretary of Agriculture should be made upon 
such terms and rates of interest as may be necessary to the end that 
maximum quantities of such commodities will be sold for dollars, 
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the sales are expressly made subject to the “terms and conditions” 
set out therein which of necessity must include the payment provisions 
of section 403. That section reads in its entirety as follows: 

Sec. 403. Payment for such commodities shall be in dollars with interest at 
such rate as the Secretary may determine but not more than the cost of the 
funds to the United States Treasury as determined by the Secretary of the 
Treasury, taking into consideration the current average market yields on out- 
standing marketable obligations of the United States having maturity compa- 
rable to the maturities of loans made by the President under this section. Pay- 
ment may be made in approximately equal annual amounts over periods of not 
to exceed twenty years from the date of the last delivery of commodities in each 
calendar year under the agreement and interest shali be computed from the date 
of such last delivery.” 

To construe the word “may” appearing in the second sentence as 
conferring discretionary power upon the Secretary of Agriculture 
to fix the terms of payment under sales agreements, within the 
maximum period of 20 years, on other than an annual payment basis 
would be to ignore and render meaningless the words “in approxi- 


mately equal annual amounts.” Had the Congress intended to au- 
thorize the Secretary of Agriculture to exercise complete discretion 
with reference to payments, that is to say, authorize payments, for 
example, biannually, or to defer payments until the 10th or 20th year 
of sales agreements, the phrase could have been deleted and the sen- 


tence then would read “Payment may be made over periods of not to 
exceed twenty years.” 

However, since this is not the case, we must ascribe to the word 
“may” its permissive meaning in relation to the words “in approxi- 
mately equal annual amounts” and to the entire context of the sentence. 
As we see it, the statute contemplates that, under the most liberal 
terms, payments under sales agreements may be made in equal annual 
amounts over periods of not more than 20 years; and that the word 
“may” in relation to the qualifying word “approximate” and the 
other words in the sentence was used in the sense to confer discretion 
upon the Secretary of Agriculture in scheduling the payments, to 
permit slight flexibility or variation in the amounts thereof so as to 
permit payments in approximately equal annual amounts where de- 
termined necessary or desirable, or discretion to agree to terms more 
favorable to the United States. 

Accordingly, and in specific answer to the first question presented, 
we are of the opinion that under Title IV sales of surplus agricultural 
commodities no authority exists for providing for payment by a re- 
cipient nation in other than equal annual amounts or in approximately 
equal annual amounts. It is to be understood, of course, that the 
statute does not preclude payment for the commodities upon delivery, 


prepayment or accelerated payment. 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 827 


With reference to the accrual of interest on payments due under 
sales agreements, the statute expressly authorizes payment for sales 
of surplus agricultural commodities over periods of not to exceed 20 
years, which periods are to be measured from the date of the last 
delivery of such commodities in each calendar year. Also, that in- 
terest is to be computed from the date of such last delivery. It 
necessarily follows that where more than one delivery is made during 
a calendar year under a sales agreement, deliveries made prior to the 
last delivery in each calendar year would be without interest until 
the date of such last delivery. The second question is answered 
accordingly. 


[B-142824] 


Contracts—Failure To Comply With Specifications—Bid 
Bond Sufficiency 

The failure of a low bidder to submit a bid bond in the amount required in the 
invitation due to a clerical error by the surety does not warrant an exception 
to the rule that failure to comply with a bid bond requirement in an invitation 


represents a material deviation which cannot be waived administratively and, 
therefore, the low bid may not be considered for award. 


To the Secretary of the Navy, June 10, 1960: 


We refer to a letter of May 20, 1960, with enclosures, signed by 
the Deputy Chief, Bureau of Yards and Docks, furnishing, in re- 
sponse to our request of May 12, a report on the pending award under 
contract NBy-22892 for the rehabilitation and conversion to public 
quarters of the Wherry Housing project at the Naval Post Graduate 
School, Monterey, California. 

The invitation, which was issued March 25, 1960, solicits bids for 
eight items. According to the applicable specifications, Navdocks 
Specification No. 22892/59 (Rev), item No. 1 calls for 850 cubic 
yards of base course; item No. 3 covers the entire project; and the 
remaining items cover the whole project with various deletions. 

Bids were opened in accordance with the terms of the invitation 
on April 20, 1960. The low bid for the entire project was submitted 
by the Gil Construction Company at $1,138,385. The next low bid 
for the entire project, in the amount of $1,158,000, was submitted by 
the James E. Roberts Company. By the terms of the invitation, 
each bid was required to be accompanied by a bid bond in the amount 
of 20 percent of the largest amount for which award could be made 
(item No. 3). However, the low bid was accompanied by a bid bond 
covering only 10 percent of the amount. We were advised in the 


letter of May 20, 1960, that the Bureau of Yards and Docks proposes 


to make an award for item No. 3 to the low bidder. 
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We are further advised that upon bid opening, when the variation 
from the bid bond requirement was noted, the low bidder promptly 
furnished a bid bond in the correct amount, together with a letter 
from the surety’s agent indicating that a 20 percent bid bond had been 
ordered by the bidder but that the 10 percent bond had been furnished 
due to a clerical error by the surety. (We note, however, in passing, 
that the low bid itself, which we are told was filled in by the surety, 
included a statement that the bid guaranty enclosed consisted of “Bid 
Bond for ten percent of the amount bid (10%),” and this was signed 
by the bidder.) The specifications provide at paragraph 26.1 that the 
instructions on Standard Form 22 (Revised March 1953) and on the 
reverse side of Standard Form 20 should be observed in the prepara- 
tion of bids. Paragraph 26.2 of the specifications states: 


26.2 Bid guarantee will be required as stipulated on reverse side of U.S. 
standard form 20. 

Standard Form 20 provides on the reverse side: 

2. Bid Guarantee.—To insure the execution of the contract and performance 
and payment bonds, each bidder shall submit with his bid a guarantee bond 
(U.S. STANDARD FORM No. 24) executed by a surety company holding a 
certificate of authority from the Secretary of the Treasury as an acceptable 
surety or other security as provided in paragraph 4 of Instructions to Bidders, 
STANDARD FORM No. 22. Security shall be in the sum of 20% of the largest 


amount for which award can be made under the bid submitted, but in no case 
to exceed $1,000,000. 


Standard Form 22 provides at paragraph 4 that: “Where security is 
required, failure to submit the same with the bid may be cause for 
rejection.” 

We think that the language of the invitation and specifications 
quoted above clearly informed the bidders that a bid deposit in the 
prescribed form and amount was required to be furnished with each 
bid. In our decision at 38 Comp. Gen. 532 we advised the heads of 
departments and independent establishments, agencies, and others, that 
in the case of an invitation issued more than 60 days after February 
5, 1959, noncompliance with a requirement in the invitation that bid 
security be submitted with the bid would be held to require rejection 
of the bid as nonresponsive. With certain exceptions not here mate- 
rial, that determination has been consistently followed since that time. 

The use of a bid bond requirement in the vast majority of cases 
is not required by statute, but is solely a matter of administrative 
judgment. Presumably, it is determined in each instance that the 
requirement should be imposed for the Government’s protection. 

It is contended in this instance, and we are willing to concede, that 
the failure of the low bidder to comply with the bid bond requirement 
resulted from an inadvertence and does not reflect on the bidder’s abil- 
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ity to qualify for such bond. This, however, is the precise type of 
situation to which the decision of February 5, 1959, was directed. If 
the facts were otherwise the deficiency in the bid could not properly 
have been waived even prior to that decision. In line with the rule 
therein adopted, we have held specifically that a bid bond which is 
submitted in an inadequate amount solely because of a clerical error 
may not normally be waived. See B-140624, November 23, 1959, in 
which it is stated: 

* * * it is our view that the contracting officer may by the terms of the invi- 
tation impose upon the bidders any requirement reasonably related to the pur- 
poses of the procurement provided the requirement and the consequences of 
failure to conform thereto are clearly set forth in the invitation. The language 
of the invitation clearly requires not merely the submission of a bid bond but 
of a bid bond in not less than the indicated amount. If the requirement for 
submission of a bid bond by the terms of the invitation is to be regarded as 


material it logically follows that the requirement as to the amount of the bid 
is equally material. 


As indicated above, should the bid bond requirement as stated in 
the invitation for bids or as included. therein by reference establish 
exceptions, we would be of the view that such provisions should be 
applied in accordance with their terms. 

The rule announced in 38 Comp. Gen. 532 was adopted only after 
thorough and careful deliberation, and gave effect to long-accumulated 
and repeated representations by the procuring agencies that the pre- 
viously required consideration of the merits of the excuses offered for 
defective or omitted bid bonds presented intolerable administrative 
burdens. While there may appear from time to time individual 
instances and peculiar circumstances which would justify exceptions 
to the application of the rule, we can see in the present instance no 
such circumstances. Failure to apply the rule here would amount to 
a complete abrogation of it, rather than an exception. 

We conclude in accordance with the foregoing that the low bid may 
not be considered for award. 


[B-142616] 


Appropriations — Obligation — Requests for Additional 
Quantities 


A telegram from the General Services Administration to the National Indus- 
tries for the Blind (NIB) requesting an additional amount of an item previously 
ordered, without the subsequent allocation by NIB of the production to one or 
more designated agencies for the blind, and before the issuance by GSA of a 
purchase order pursuant to a notice of allocation received from NIB, does not 
constitute a valid obligation under section 1311 of the Supplemental Appro- 
priation Act, 1955, 31 U.S.C. 200(a) (1), which requires the existence of a valid 
and binding contract based on an offer and acceptance imposing a liability on 
both parties. 
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To the Administrator, General Services Administration, June 13, 


1960: 


Your letter of April 13, 1960, with enclosures, requests our decision 
as to whether a telegram to the National Industries for the Blind 
(NIB), making reference to a previous allocation and purchase order 
and stating that an additional quantity of the ordered supplies are 
required, constitutes a valid obligation under section 1311 of the Sup- 
plemental Appropriation Act, 1955, 31 U.S.C. 200. The pertinent 
facts have been further developed by our Office and are as follows. 

In accordance with established procedures, the Amarillo Air Force 
Base submitted a requisition dated December 19, 1958, to the National 
Buying Division, GSA, covering, among other items, 604 innerspring 
mattresses and box springs. GSA thereupon requested an allocation 
from NIB on March 27, 1959, and received the notice of allocation 
dated March 30, 1959. Upon receipt of the allocation, GSA processed 
purchase order No. FNW-20759-1/CD3 dated April 8, 1959. There- 
after, on May 1, 1959, the Air Force Base telegraphed GSA request- 
ing that their requisition be increased by 120 sets of mattresses and 
box springs. An allocation for the additional 120 sets was received 
from NIB in response to a telegraphed request on May 5, 1959, and, 
accordingly, an amendment to the purchase order was issued by GSA 
on May 5, 1959, to cover the additional requirements. However, by 
TWX dated May 4, 1959, the Air Force Base requested another 120 
sets, whereupon GSA telegraphed NIB on May 15, 1959, making 
reference to the previous allocation, and advised that an additional 
120 sets were required. This telegram also stated that NIB should 
“wire approval” if the terms were unchanged and indicate changes 
in terms if any. Apparently, NIB interpreted this telegram as a 
duplicate of GSA’s telegram of May 5, 1959, and did not reply to 
SA. While GSA may have intended to issue a follow-up order upon 
receipt of the allocation order for the last 120 set increment, neither 
was a notice of allocation received from NIB nor was an order or 
amendment to the purchase order issued by GSA for such increment. 
Because of a clerical oversight, GSA failed to follow up the latest 
request from the Air Force Base until December 11, 1959, or subsequent 
to the delivery of the 724 units in June 1959. On that former date, 
we understand that GSA advised NIB to hold in abeyance any action 
on the May 15, 1959, telegram. While NIB requested an amendment 
on March 21, 1960, to cover the last increment of 120 sets, no action has 
as yet been taken by GSA to place an order for those 120 sets, 

The procedures under which blind-made products are to be pur- 
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chased, pursuant to 41 U.S.C. 46-48, are set out in the Schedule for 
Blind-Made Products and read in part as follows: 


Allocations do not constitute an obligation to supply nor to receive and accept 
any articles. Workshops for the blind are not authorized to proceed with pro- 
duction until and unless they are in receipt of a purchase order or purchase 
contract. 

£ 


2 * # * * * 
Agencies for the blind are not authorized nor obligated to proceed with pro- 
duction until they are in receipt of purchase orders or contracts. 


We agree that NIB is not a “Government agency” within the mean- 
ing of 31 U.S.C. 200(a) (3) ; hence, there is for consideration whether 
the telegram of May 15, 1959, constituted a valid obligation under 31 
U.S.C. 200(a) (1) which provides: 


(a) After August 26, 1954 no amount shall be recorded as an obligation of 
the Government of the United States unless it is supported by documentary 
evidence of— 

(1) a binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized by 
law, executed before the expiration of the period of availability for obligation - 
of the appropriation or fund concerned for specific goods to be delivered, real 
property to be purchased or leased, or work or services to be performed; * * * 

In view of the foregoing procedures and those contained in 41 CFR 
301, it is our view that the May 15 telegram did not constitute docu- 
mentary evidence of a binding agreement within the purview of 31 
U.S.C. 200(a)(1). We regard the May 15 telegram as nothing more 
than a request for an additional allocation. Such a request could not, 
under the published procedures, ripen into a valid and subsisting con- 
tract until there was an allocation by NIB of the production called for 
by the request to one or more designated agencies for the blind and 
until a purchase order was issued by GSA pursuant to a notice of allo- 
cation received from NIB. 

Concerning the contention that the telegrams and related documents 
satisfy the requirement in 31 U.S.C. 200(a) (1) that an obligation be 
supported by a binding agreement “in writing,” we do not believe that 
the authority relied upon (section 568, Williston on Contracts) is a 
sufficient basis for regarding the May 15 telegram as a valid obligation. 
Aside from the fact that there is no Federal statute of frauds or that 
no formality of contract is required to bind a Government vendee con- 
tractually (23 Comp. Gen. 596), there still remains the fact that the 
telegram did not meet the primary purpose of 31 U.S.C. 200(a) (1); 
that is, to require that there be an offer and an acceptance imposing 
liability on both parties. 

Accordingly, and since the record does not support the existence of 
a valid and binding contract for the last 120 increment of mattresses 
and box springs, you are advised that the May 15, 1959, telegram may 
not be regarded as a valid obligation under 31 U.S.C. 200(a) (1). See 
34 Comp. Gen. 705. 


551978 O -61 - 55 








832 DECISIONS OF THE COMPTROLLER GENERAL [39 


[B-142716] 


Contracts—Awards—Erroneous—Major Deviations From 
Specifications 

The acceptance of a low bid some three months after a protesting bidder ques- 
tioned the deviations between the item offered by the low bidder and the 
specific requirements of the invitation, which deviations on the basis of the 
record are not minor informalities which properly might have been waived, 
impairs the integrity of the competitive bidding process and disavowal of the 
erroneous award is required. 

A specification referenced in an invitation which permits the furnishing of an 
item of a smaller size than that specifically called for in the invitation may not be 
regarded as superseding the specific requirements in the invitation; however, 
if in fact, the minimum needs of the procuring agency can be met by a smaller 
a than the one detailed in the invitation then the invitation should so 
ndicate. 


To the Secretary of the Air Force, June 13, 1960: 


Reference is made to letter dated May 16, 1960, from the Deputy 
for Procurement and Production, forwarding an administrative re- 
port on the protest of the DeWalt Division of the American Machine 
and Foundry Company against the award of a contract to J. D. 
Wallace and Company under Invitation for Bids No. 09-603-60-635 
issued September 8, 1959, by Warner Robins Air Materiel Area, Robins 
Air Force Base, Georgia. 

The invitation, as amended September 8 and 17, 1959, requested 
bids for furnishing 78 Radial overarm sawing machines. It was 
specifically required by the description in the invitation that the 
machines have a 14”’ diameter blade. Also, the machines were to 
comply with Federal Specification GGG-S-58 as amended. In ad- 
dition, the invitation specified that four 14-inch diameter combination 
blades should be furnished for each machine. 

Three bids were received in response to the invitation and were 
opened October 9, 1959, the low bid of $57,406.86 being submitted by 
the Wallace Company and the second low bid of $59,910 by DeWalt. 
However, the Wallace Company offered a machine with a total of 
four 12-inch diameter blades. 

The invitation provided also that a trigger lock was required. This 
lock is stated by paragraph 3.2.5 of the specification to be a safety 
device for preventing movement of the cutting head relative to the 
upright column. In a continuation sheet forming part of its bid, 
the Wallace Company said as to this and other requirements that it 
would comply “as follows.” It then mentioned three swivel adjust- 
ment trigger locks and a means of locking elevating travel. None of 
the features so mentioned has any relationship to the prevention of 
movement of the cutting head oe to the upright column. The 
invitation also required the furnishing of a power brake as specified 
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by paragraph 3.9.2.14 of the specification. That paragraph requires a 
power brake of the electrical regenerative or dynamic type to be 
incorporated in the motor control circuit. The Wallace bid stated 
with respect to this requirement that it proposed to comply by build- 
ing a power brake into the motor. 

By a letter dated October 24, 1959, DeWalt pointed out to the pro- 
curing activity these and other deviations from the requirements of 
the specifications contained in the Wallace bid, and requested rejection 
of the Wallace bid as nonresponsive. 

Thereafter, it is understood, all bidders were advised that the pro- 
curement had been canceled. Sometime in the early part of December 
the bidders were requested to advise if they would reinstate their bids, 
and each of the three did so, the Wallace Company by letter dated 
December 8, 1959, and DeWalt by telegram dated December 9, 1959. 
On December 10, 1959, the Wallace Company also sent a telegram to 
the contracting officer in which it stated that the item it proposed to 
furnish was in accordance with the applicable specification. We have 
not been advised whether this telegram was in answer to some question 
which the procuring activity had raised concerning the responsiveness 
of the Wallace bid or not. It is pertinent to note, however, that a 
memorandum by the contracting officer dated January 8, 1960, con- 
tains the following statements : 

1. Attached hereto is subject contract file for your additional review and 
comments regarding the legality of the proposed award to the J. D. Wallace 
and Company, Inc. * * * 

2. Other points to be considered are the evaluation of the J. D. Wallace bid 
made by WRURT, CFCC No. 39, Memos to File, CFCC Nos. 42 and 43, and the 
TWX, dated 10 December 1959, used as a basis for contract, from said contractor. 
Award was made to the Wallace Company on January 26, 1960. 

It is pertinent here to point out that the responsiveness of the 
Wallace bid should have been determined solely on the basis of what 
it had submitted by October 9, 1959, the date of bid opening, and 
without regard to any statements subsequently made by the company. 

In the administrative report of May 16, 1960, it is stated that, while 
the invitation required the furnishing of a machine with a 14” diam- 
eter blade and called for four additional 14’’ diameter blades, the 
specification referred to in the invitation permits furnishing a blade 
of lesser diameter for the machine involved, provided it will give the 
desired depth of cut. Examination of the specification corroborates 
this. However, we do not believe that the fact the specification 
permits the furnishing of a blade of less than 14’’ diameter for a size 
14 sawing machine can be considered as superseding the more specific 
requirement in the invitation for a 14’’ diameter blade and four 
additional 14’’ diameter blades. If in fact the minimum requirements 
of the procuring activity could be met by a 12’’ diameter blade, all 
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bidders should have been so notified. It is pertinent in this connection 
to note that DeWalt contends its bid would have been lower than that 
of Wallace if it had bid on furnishing blades of 12” rather than 14’’ 
diameter, and the difference in the list prices of its 12’’ and 14’ blades 
supports this contention. 

Furthermore, on the basis of the record before us, it is our opinion 
that the Wallace bid did not propose to furnish the trigger lock and 
power brake required by the specification. It is understood, with 
respect to the former, that no such lock was incorporated in the proto- 
type saw first offered for inspection by Wallace, and the saw did not 
pass inspection for this and several other reasons. With respect to 
the power brake, it is alleged by DeWalt that it is a practical impossi- 
bility to build a brake of the required type into the motor, and that 
the specification requires such brake to be in the motor control circuit 
rather than in the motor itself. We are informed that the saw fur- 
nished by Wallace does in fact have an electrical dynamic type brake 
which is housed with the magnetic stop and start controls rather than 
being built into the motor as offered by Wallace’s bid. 

The foregoing matters are, in our opinion, more than minor infor- 
malities which properly might have been waived. In view of the fact 
that specific question was raised by DeWalt as to these and other 
features of the Wallace bid some three months before award was made, 
we believe that protection of the integrity of the competitive bidding 
process requires disavowal of the erroneous award. It is requested, 
therefore, that the Wallace Company be notified that no further 
deliveries will be accepted under the contract involved. 


[B-142767] 


Bids—Discarding All Bids—Reinstatement of Canceled In- 
vitation and Original Bids 

The reinstatement of a canceled invitation which gave bidders an option to 
supply either one of two colors of an item, even though the procurement agency 
wanted the item in only one color, and the consideration of all bids, except the 
lowest bid which was withdrawn prior to opening, on the basis that the bidders 
would agree to furnish only the color wanted at the original bid prices would 
not be improper, the only bidder who apparently could be prejudiced by such 


action would be the bidder who requested withdrawal prior to the original bid 
opening. 


To the Secretary of the Air Force, June 13, 1960: 


Reference is made to letter of June 3, 1960, from your Assistant 
Deputy for Procurement and Production, requesting a decision as to 
whether there would be any objection to the rescission of the cancel- 
lation of all bids received under Invitation for Bids No. 86-600-60- 
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294, opened on April 14, 1960, at Middletown Air Materiel Area, 
and award of the contract to the lowest bidders. 

The invitation, as modified by amendment No. 4, issued April 4, 
1960, requested bids for furnishing 925 parachutes of a certain type 
and description under item 1, and 77 parachutes of a slightly different 
description under item 2, all in accordance with Boeing Airplane 
Company Drawings 25-5865, Revision E, and 25-5869, Revision D. 
In addition thereto, a like number of parachutes was set aside solely 
for award to small business firms. The invitation gave notice of the 
set-aside and advised that a contract for the set-aside portion would 
be negotiated, in accordance with normal procedures and conditions, 
with responsible small business concerns which submitted responsive 
bids on the advertised portion. It further provided that in the event 
a small business firm was awarded the advertised portion of the pro- 
curement, said firm would not be eligible to participate in any nego- 
tiation for any portion of the set-aside. 

Eight bids were received, 5 from small business concerns and 3 
from large businesses. The lowest bid was submitted by Jayval 
Company of New Mexico, a small business concern, which bid a unit 
price of $820 under item 1 and $845 under item 2. However, this 
company withdrew its bid by wire which was received at Olmsted Air 
Force Base prior to the opening of bids, but was delayed at the base 
and was not delivered to the contracting officer until after the bid 
opening had taken place. It was determined that the telegram of 
withdrawal was dispatched on time and that the failure to be re- 
ceived by the contracting officer prior to the bid opening was due to 
a delay at the base for which the bidder was not responsible. Accord- 
ingly, this bid could not be considered for award and was disregarded. 

The lowest timely bid was submitted by Security Parachute Com- 
pany, San Leandro, California, a small business concern, which bid 
net unit prices of $965.20 under item 1 and $988.20 under item 2. The 
second lowest bid was submitted by Pioneer Parachute Company, 
Manchester, Connecticut, a large business, which bid net unit prices 
of $1,058 under item 1 and $1,080 under item 2. The third lowest 
price was submitted by Irving Air Chute Company, Lexington, Ken- 
tucky, a small business concern, which bid net unit prices of $1,060.54 
under item 1 and $1,080.34 under item 2. 

In a telephone conversation with the contracting officer after the 
opening of the bids, the President of Jayval Company stated that 
he withdrew his bid because he feared that he would be required to 
furnish an all yellow parachute due to an ambiguous provision in 
Boeing Drawing No. 25-5868, Revision C, with respect to the color 
of the ribbon to be used in the fabrication of the parachute. This 
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drawing pertains to the main chute-assembly and is incorporated by 
reference in Boeing Drawing No. 25-5865 which is referred to in the 
invitation for bids. The following note appears on Drawing No. 
25-5868 : 

Flag 501. .625W Nylon Ribbon 90-Ibs. T.S., MIL~T-5608E, Amendment IT, 
Type III, Class “C,” piece dyed yellow AF Color 1365 optional and preferred to 
natural color. 

The Jayval Company stated that it had computed its bid on the 
basis of furnishing white or natural color ribbon and withdrew its 
bid when it became apprehensive that because of the above-quoted 
provisions of the drawing and the specification it could be required 
to furnish an all yellow ribbon parachute which would be more 
expensive. 

On receipt of this information, the cognizant Air Force engineering 
and procurement personnel reviewed the drawings and specifications 
and concluded that the contractor could furnish either natura] (white) 
or yellow vertical ribbon in the fabrication of the parachutes and 
that, since the Air Force requirements called for all yellow para- 
chutes, the invitation did not set forth accurately the actual Air Force 
requirements. Accordingly, the contracting officer decided to reject 
all bids and readvertise the procurement on the basis of the actual 
requirements of the Air Force for an all yellow parachute. 

All bids were rejected and the invitation was canceled on April 
22, 1960. The procurement was readvertised under Invitation for 
Bids No. 36-600-60-491, issued April 26, 1960. The new invitation 
made it clear that yellow parachutes are required, and set forth the 
following provision : 

Bidders are cautioned to bid on the color “Yellow” only. No other color is 

acceptable for use on the end items or any components thereof irrespective of 
any option appearing on the applicable drawings or specifications. 
No other changes were made. Bids under the new invitation were 
scheduled to be opened on May 6, 1960. However, the opening of the 
bids has been deferred indefinitely pending the disposition of protests 
by Irving Air Chute Company, Pioneer Parachute Company, and 
Seeurity Parachute Company. 

It is stated in the letter of the Assistant Deputy for Procurement 
and Production that : 

The low bidders have asked to sign a contract for yellow parachutes at the 
bid prices. We have carefully reviewed the facts and have concluded that this 
would work no prejudice on the rights of others and that it would, in fact, 
promote the integrity of the public bidding system. We do not find the language 
of the drawing ambiguous. All the bidders have bid on a equal basis and had 
the same option. Various estimates price the yellow chutes at $10 or more in 
excess of the natural color chutes. However, the eligible bidders are not asking 
for any increase in price. 


It appears that all the active makers of parachutes in the country have bid. 
Their bids have been exposed. Because of these circumstances we feel that 
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readvertising should be avoided if possible. Bids once exposed may only be 
discarded for “cogent reasons,” Massman Construction v. U.S., 202 C. Cls. 699, 
at 719. Decisions of your office adequately support the right to rescind a can- 
cellation of bids and make an award to the original lowest bidder. 

The provision set forth on Drawing No. 25-5868 apparently does 
give the contractor the option of furnishing either yellow or natural 
vertical ribbon. However, the difference in cost is only approximately 
$10 per chute and the option was available to all bidders. The eli- 
gible bidders have stated that their bids were based on furnishing 
yellow ribbon throughout or that they will furnish all yellow ribbon 
at no increase in price. The only bidder who apparently could be 
prejudiced by an award on the basis of the present invitation would 
be Jayval Company and it well may be that that company’s decision to 
withdraw its bid prior to opening was not based solely on the pur- 
ported ambiguity. If that were the only reason for the withdrawal 
it would appear that the company merely would have stated that the 
bid as submitted was based on furnishing natura] vertical ribbon and 
would have given an amount by which its bid was to be increased if 
yellow ribbon were required, 

In the circumstances, we will not be required to object to the re- 
instatement of Invitation for Bids No. 36-600-60-294 and to awards 
to the lowest bidders, provided definite binding commitments for yel- 
low parachutes are obtained on the basis of the prices contained in the 
original bids, as recommended. 

The papers are returned herewith. 


[B-142890] 


Overseas Employees—Transportation of Household Ef- 
fects—Weight Limitation—Advance Return of Dependents 
Household goods and personal effects of overseas employees which are shipped 
incident to the advance return of the employee’s immediate family when the 
employee has acquired eligibility or when the public interest requires the return 
of the family for humanitarian or personal reasons, pursuant to the authority in 
section 7 of the Administrative Expenses Act of 1946, 5 U.S.C. 73b-3, are subject 
to the aggregate weight limitation which, pursuant to section 28 of the Bureau 
of Budget Circular A-4, is applicable to all of the employee’s effects when no 
transfer or separation is ordered, and there is no basis for construing the 
statute as permitting the use of a new aggregate weight limitation for each 
tour of duty. 


To the Governor of the Canal Zone, June 13, 1960: 


On May 10, 1960, you requested our opinion regarding certain 
questions that have arisen concerning the interpretation of the pro- 
visions of section 7 of the Administrative Expenses Act of 1946, as 
amended, 5 U.S.C. 73b-3, which permits the one-way transportation 
to the United States of an employee’s immediate family and his house- 
hold goods, “not in excess of one time prior to the return of the 
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employee to the United States * * * when the employee has acquired 
eligibility for such transportation or when the public interest re- 
quires the return of the immediate family for compelling personal 
‘reasons of a humanitarian or compassionate nature * * *,” 

You say that your administrative regulations are based on section 
28 of Executive Order No, 9805, as added by Bureau of the Budget 
Circular No. A-4, May 2, 1955, and as you construe it, that section 
permits an employee to ship household goods to the United States at 
Government expense to the extent of the maximum weight limit 
prescribed in Executive Order No. 9805 during each tour of duty. 


Thus, an employee who serves five consecutive tours of duty conceiv- 


ably could transport up to 43,750 pounds gross of household goods at 
Government expense during the course of such tours of duty. You 
say, however, that “there remains some doubt in our mind that the 
law contemplates such liberal benefits.” 


You further say that in many instances, transportation of house- 
hold effects has been requested incident'to the repatriation of one or 
more members of the immediate family even though such family 
members intend to return to the Isthmus to reside with the employee, 
the practice being for the family members to travel to the United 
States under a repatriation travel order with return transportation 
authorized on the order issued to the employee for free home leave 
travel. In some of those cases the transportation is requested solely 
for the purpose of shipping items intended for use while on vacation 
in the United States, such as camping equipment, clothing, etc., or the 
employee may desire to transport furniture or other articles for the 
purpose of furnishing a vacation home in the United States, or as 
gifts to relatives or friends. In other words, the advance travel right 
is used as a substitute for the northbound portion of home leave travel 
of the family for the purpose of obtaining free shipment of house- 
hold goods and/or personal effects, the transportation of which is 
specifically excluded in the statutory authorization for free home 
leave travel. 

You submit the following questions as rephrased by us: 

1, Whether under section 28 of the Bureau of the Budget Circular 
No. A-4 an employee is entitled during each tour of duty to ship 
household goods back to the United States to the extent of the weight 
limits prescribed under section 1 of the act, namely, 8,750 pounds 
crated or 7,000 pounds uncrated, or alternatively, whether such 
weight limitations apply to the aggregate of shipments made—with- 
out a transfer or separation—during successive tours of duty? 

2. If the weight limits apply to each tour of duty you request our 
opinion as to whether your office may deny use of the advance repa- 
triation provisions of the act, so far as household goods are con- 
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cerned, in cases when the circumstances indicate that the transpor- 
tation is not incident to the bona fide repatriation of the employee’s 
immediate family? 

From your letter we assume that when you speak of an employee’s 
and his family’s returning to the United States it is for the purpose 
of the employee’s taking home leave between successive tours of duty 
at the Isthmus and our reply will be based upon that assumption. 
In your first question you refer to the weight limitation of the ship- 
ment of household effects under section 1 of the act. You apparently 
refer to section la of the Administrative Expenses Act of 1946, Public 


Law 600, 79th Cong., 60 Stat. 806. Under that section an employee 
is entitled to transportation, packing, crating, temporary storage, 
drayage, and unpacking of his household goods and personal effects 
not to exceed 7,000 pounds if uncrated or 8,750 pounds if crated upon 
transfer in the interest of the Government from one official station 
to another, including transfer from one department to another, for 
permanent duty. 

Section 7 of the Administrative Expenses Act of 1946, 60 Stat. 808, 
as amended, was amended by the act of August 31, 1954, 68 Stat. 
1008. The second proviso of the act of August 31, 1954, as you say, 
provides that the expenses of transportation of the immediate family 
and shipment of household effects from the post of duty of such 
employee outside the United States to place of actual residence shall 
be allowed, “not in excess of one time,” prior to the return of such 
employee to the United States when the employee has acquired eligi- 
bility for such transportation or when the public interest requires 
the return of the immediate family for compelling personal reasons 
of a humanitarian or compassionate nature, such as may involve phys- 
ical or the mental health, death of any member of the immediate 
family, or obligation imposed by authority or circumstances over 
which the individual has no control. The first proviso of Public Law 
737, 83d Cong., provides for the round-trip travel of employees and 
transportation of his immediate family when returning to the United 
States for home leave but specifically excludes transportation of 
“household effects.” The weight limitations of section 1(a) of the 
act have been held to apply also to section 7 cases. 32 Comp. Gen. 469. 

Section 28 of the Bureau of the Budget Circular A-4, dated May 
2, 1955, promulgated by the Director, Bureau of the Budget, imple- 
menting the act of August 31, 1954, provides as follows: 

Section 28. Allowance of transportation expenses of immediate family and of 
household goods and personal effects. 

An employee shall be allowed one-way transportation expenses for returning 
his immediate family and his household goods and personal effects from his 


post of duty overseas to the place of his actual residence in the continental 
United States, its territories, or possessions prior to the employee's return 
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thereto (a) when the employee has acquired eligibility for return transportation 
by satisfactorily completing an agreed-upon period of service, or (b) when, 
under regulations prescribed by the head of the department concerned, it is 
determined that the public interest requires the return of the immediate family 
for compelling personal reasons of a humanitarian or compassionate nature, 
such as may involve physical or mental health, death of any member of the 
immediate family, or obligations imposed by authority or circumstances over 
which the individual has no control. These expenses will be paid by the Govern- 
ment not in excess of one time during each agreed-upon period of service and 
shall be subject to the Standardized Government Travel Regulations. Under this 
section, the employee may elect to retain any portion of his household goods 
and personal effects with him, provided that the total weight of all return 
shipments shall not exceed the applicable weight limits. If the immediate 
family and household goods and effects are returned to a location in the conti- 
nental United States, its territories, or possessions other than the place of actual 
residence at time of appointment or transfer to a post of duty outside the 
continental United States, the expenses allowable shall not exceed those allowed 
for their return over a usually traveled route between the post of duty and such 
place of actual residence. [Italics supplied.] 


Under section 28 an employee of the Panama Canal prior to his 
return to the United States is entitled to reimbursement of one-way 
transportation expenses for the return of his immediate family and 
household goods and personal effects to his place of actual residence 
in the United States provided the conditions set forth therein shall 
have been met. As noted in the italicized section, the aggregate 
weight of all returned shipments of household goods and personal 
effects to the United States shall not exceed the applicable weight limi- 
tation of 8,750 pounds crated or 7,000 pounds uncrated of household 
goods and personal effects of an employee with an immediate family. 
That limitation carries out the intent of the statutory provision 
authorizing the “advance return” of the effects. We know of no 
proper basis for construing the statute as permitting a use of a new 
8,750-pound weight limitation for each tour of duty when no transfer 
or separation occurs between the tours of duty. Cf. 36 Comp. Gen. 
10; 38 id. 653. 

Your first question is answered accordingly, thus rendering unnec- 
essary any answer to your second question. 


[B-142630] 


Contracts—Progress Payments—Request—Special Tooling 


Under a progress payment provision in an invitation for the manufacture of 
bombs which did not include any reference to special tooling but specifically 
required that costs for which progress payments would be made must be allocable 
to the contract and that such payments would not be made for costs ordinarily 
capitalized and subject to depreciation or amortization, an administrative deter- 
mination that a bidder, whose request for progress payments to be used to enable 
him to purchase a building and equipment to produce the bombs, was not entitled 
to progress payments for other than direct work on the contract and that build- 
ings and equipment may not be considered special tooling for progress payments 
was properly made. 
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To MMS, Inc., June 15, 1960: 


Further reference is made to your protest concerning the action 
taken by the Department of the Navy in connection with two invita- 
tions for bids issued by the U.S. Naval Ammunition Depot, Crane, 
Indiana. 

The first invitation, IFB 164-74-60, was issued on February 18, 
1960, for 193,000 of one type (Item 1), and 361,613 of another type 
(Item 2), of the Mark 76 Mod 2, 25-pound practice bomb. The second 
invitation, IFB 164~-78-60, was issued on March 3, 1960, for 44,200, 
MK 89 Mod 0, 56-pound practice bomb. Both invitations were com- 
pletely separate and independent of each other and were solely for 
the procurement of the end items, practice bombs. That is, they were 
not for the establishment of facilities for the manufacture of the 
bombs, and no provision was made for special tooling since it was 
considered no special tooling was required. Awards under both invi- 
tations were restricted to small business firms and both invitations 
provided for Progress Payments, in pertinent part, as follows: 


PROGRESS PAYMENTS 


Progress payments shall be made to the Contractor as work progresses, from 
time to time upon request, in amounts approved by the Contracting Officer upon 
the following terms and conditions: 

(a) Computation of Amounts. 

(1) Unless a smaller amount is requested, each progress amount shall be (i) 
75 percent of the amount of the Contractor’s total costs incurred under this 
contract plus (ii) to the extent if any provided in the Schedule, the amount of 
the progress payments made by the Contractor to its subcontractors and remain- 
ing unliquidated; all less the sum of previous progress payments. 

(2) The Contractor’s total costs shall be reasonable, allocable to this contract, 
and consistent with sound and generally accepted accounting principles and 
practices. However, such costs shall not include (i) any costs incurred by sub- 
contractors or suppliers, or (ii) any payments or amounts payable to subcon- 
tractors or suppliers, except for completed work (including partial deliveries) 
to which the contractor has acquired title and except for amounts paid or 
payable under cost-reimbursement or time and material subcontracts for 
work to which the Contractor has acquired title, or (iii) costs ordinarily cap- 
talized and subject to depreciation or amortization except for the properly 
depreciated or amortized portion of such costs. 


MMS, Inc., submitted a bid dated March 18, 1960, on the 25-pound 
practice bombs, of $4 each on both items, all or none, less a prompt 
payment discount of one-half percent for payment within 20 calendar 
days, or for a total of 554, 613 bombs for a net price of $2,207,359.74. 
The bid unconditionally offered to meet all terms and conditions of 
the invitation, including delivery. The invitation contained the state- 
ment “Progress Payments are requested.” Subsequent to the time set 
for the opening of the bids, 1:30 p.m., March 21, 1960, there was re- 
ceived from MMS, Inc., a telegram increasing the unit price by $0.108 
per unit, or to $4.108 per bomb, or a total increase of $59,898.20. By 
night letter telegram dated March 21, 1960, MMS, Inc., notified the 
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contracting officer that the telegram increasing the price was sent 
too late to have been received prior to the opening of the bids and, 
therefore, could not be honored or considered pursuant to paragraph 
2a of the General Terms and Conditions of the Invitation. Thirteen 
bids were received. The bid of MMS, Inc., was low only if the late 
telegram increasing the price was not properly for consideration, and 
on the facts stated it was not. 

On March 23, 1960, the contracting agency requested the Inspector 
of Naval Material, Atlanta, Georgia, to conduct a preaward survey 
of MMS, Inc., and on March 25, 1960, the Small Business Administra- 
tion was requested to investigate the corporation preparatory to the 
issuance of a “Certificate of Competency,” if deemed appropriate. 
During the time between the request for the preaward survey and 
the award of the contract, the contracting officer was in frequent com- 
munication with the Office of the Inspector of Naval Material, Atlanta, 
Georgia, representatives of the Small Business Administration, and 
MMS, Inc., the two basic facts discussed were (1) the capability of 
MMS, Inc., to meet the delivery dates set forth in the invitation to 
which no exception was taken, and (2) the progress payments require- 
ments which MMS, Inc., was requesting with respect to special tooling. 
The preaward survey indicated that MMS, Inc., could not meet the 
delivery requirements. The contracting officer was advised by the 
Small Business Administration, and also by Mr. Grimland of MMS, 
Inc., that the corporation was requesting and requiring progress pay- 
ments on special tooling of between $200,000 and $300,000. Mr. Grim- 
land advised that MMS, Inc., planned producing the bomb in two 
phases. Phase 1 was to be almost a total subcontracted job. Phase 
2 would be based on developing a fully automatic plant or facility 
wherein MMS, Inc., could undertake full production of the bombs. 

Since the invitation did not provide for special tooling for the 
manufacture of the bombs, the contracting officer determined that 
progress payments could be made only on the direct work in progress 
as applicable to the bombs covered by the invitation. On the basis 
of the preaward survey and the information received from the Small 
Business Administration, the contracting officer determined that 
MMS, Inc., could not be considered a responsible bidder for award of 
the subject procurement. Also, the Small Business Administration 
refused to issue a Certificate of Competency to MMS, Inc. Awards 
were accordingly made to the lowest bidders determined to be capable 
of manufacturing the bombs, in accordance with the terms of the 
invitation. 

Although prior to the time for the opening of the bids on the 56- 
pound bombs, MMS, Inc., was aware of the fact that there was a seri- 





Comp.Gen.) DECISIONS OF THE COMPTROLLER GENERAL 843 


ous question as to whether it would receive the award on the 25-pound 
bombs, MMS, Inc., submitted an unqualified bid offering to furnish 
the 56-pound bombs for a unit price of $9 each. The bid of MMS, 
Inc., under this invitation, was the lowest of the seven bids received. 
However, the preaward survey under the prior invitation disclosed 
that this bid was entirely contingent on receipt of the award under 
its bid on the 25-pound bombs. Also, MMS, Inc., advised that it 
would not attempt to obtain a Certificate of Competency from the 
Small Business Administration in connection with this invitation. 

Your protest of the rejection of your bid under the first invitation, 
the 25-pound bombs, is based entirely on the refusal of the contracting 
officer to grant MMS, Inc., progress payments on special tooling. It 
appears to be conceded by you that MMS, Inc., could not perform 
under any circumstances without such progress payments. 

The record shows that you contended that you could buy a building 
(Butler Hut type), conveyor line, and other equipment which should 
be classified as “special tooling,” and that the Government should pay 
progress payments therefor to the extent of between $200,000 and 
$300,000. The contracting officer determined that under the terms 
of the invitation, progress payments could only be made in connec- 
tion with direct work in progress in connection with the bombs 
involved. Even if such progress payments could be made, as re- 
quested, it was the contracting officer’s view that the Government 
would be risking approximately a quarter of a million dollars to 
provide MMS, Inc., with facilities for production, without a satis- 
factory showing that production or delivery schedules established 
by the invitation could be met. 

It consistently has been held that the determination of the qualifi- 
cation of bidders is primarily the function of the administrative 
officers concerned, and, in the absence of any showing of bad faith 
or lack of reasonable factual basis for the determination made, there 
is no legal basis for us to question the determination. The record 
shows that the Department of the Navy, after careful investigation 
and full consideration of the facts, determined that your bid must 
be rejected on the basis of lack of responsibility. Also, the Small 
Business Administration refused to issue a Certificate of Competency 
for reasons other than the contracting officer’s determination that 
progress payments could not be made for “special tooling” as re- 
quested by MMS, Ine. 

With respect to the question of the progress payments, we believe 
that the determination made with respect thereto was correct. The 
progress payments provision of the invitation quoted above did not 
include any reference to special tooling, but specifically provided 
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that costs for which progress payments would be made must be “al- 
locable to this contract,” and that such payments would not be made 
for “costs ordinarily capitalized and subject to depreciation or amor- 
tization except for the properly depreciated or amortized portion of 
such costs.” The costs of the building and equipment, which you 
urge should be considered as “special tooling,” appear to be capital 
items rather than items related solely to the manufacture of the bombs 
covered by the invitation. 

In view of the foregoing, we find no basis to question the adminis- 


trative determinations made in this case and your protest must there- 
fore be denied. 


[B-142119] 


Military Personnel—Service Credits—Time Lost Due to 
Misconduct 

Time lost by an enlisted member of the uniformed services by reason of sickness 
due to misconduct (SKMC time) which was required by the act of August 29, 
1916, to be made good and which is not creditable for basic pay purposes, may 
not be regarded as service “while on the active list or on active duty” under 
section 511 of the Career Compensation Act of 1949, for credit in determining 


the percentage multiple factor for computation of retainer and retired pay under 
method (b) of section 511 of the act. 

Since periods of constructive service resulting from minority and short-term 
enlistments, as authorized under section 26 of the act of February 28, 1925, and 
section 202 of the Naval Reserve Act of 1938, are fictitious and represent periods 
during which the member was not in the naval service, such constructive 
service is not considered “active service” as defined in section 511 of the Career 
Compensation Act of 1949 to be credited in determining the percentage multiple 
factor for use in the computation of retainer and retired pay under method (b) 
of section 511 for a member of the Fleet Reserve. 


To a Claimant, June 16, 1960: 


Reference is made to your letter of February 1, 1960, forwarded 
here by the Assistant Secretary of the Navy (Personnel and Reserve 
Forces), requesting review of the action taken in Claims Division, 
General Accounting Office, settlement dated August 10, 1959, on 
your claim for increased retainer and retired pay. 

When transferred to the Fleet Reserve on April 26, 1949, you 
were credited, pursuant to the conclusive determination of the Secre- 
tary of the Navy made under authority of section 202 of the Naval 
Reserve Act of 1938, 34 U.S.C. 854a, 1946 Ed., with a total of 21 
years, 7 months and 25 days’ service for transfer purposes. Under 
section 204, as amended, of the same act, 34 U.S.C. 854c, 1946 Ed., 
you thereupon became entitled to receive retainer pay at the rate of 
55 percent (21 years, 7 months and 25 days as 22 years times two and 
one-half percent) of the monthly active duty pay of enlisted pay 
grade one with over 21 but not over 24 years of service creditable for 
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pay purposes. Effective from October 1, 1949, and based on the same 
length of service for percentage multiple purposes your retainer, and 
subsequently your retired pay, were computed under method (b), 
section 511 of the Career Compensation Act of 1949, 63 Stat. 829, 
37 U.S.C. 311, at the rate of 55 percent of the monthly basic pay of 
enlisted pay grade E-7 with over 18, but not over 22 years’ service 
creditable for pay purposes, plus all percentage increases therein as 
thereafter provided by law. 

Under the rule of the White case (Shail Frederick White v. United 
States, 121 C. Cls. 1, decided June 5, 1951) and the holding in our 
decision of August 5, 1958, 38 Comp. Gen. 110, you were entitled 
under section 202 of the Naval Reserve Act of 1938, to count your 
minority enlistment of August 27, 1927 “as four years’ service” and 
your “short-term” enlistments which terminated on July 22, 1936, 
and July 9, 1947, “as the full term of service for which enlisted.” 
These periods of constructive service aggregate one year, one month 
and 28 days which, when added to the 21 years, 7 months and 25 days 
that you were credited at the time of your transfer to the Fleet Re- 
serve, make a total of 22 years, 9 months and 23 days’ service creditable 
under section 204 of the 1938 law, as amended, in the computation of 
your retainer pay effective from April 26, 1949. Consequently, in 
the settlement of August 10, 1959, additional retainer pay in the 
amount of $24.14 was certified to be due you for the period from 
May 21 to September 30, 1949, inclusive, computed on the basis of 
571% percent (22 years, 9 months and 23 days as 23 years times two 
and one-half percent) of the monthly active duty pay of enlisted 
pay grade one with over 21 but not over 24 years’ service creditable 
for pay purposes. 

However, the amount of $24.14 certified to be due you as additional 
retainer pay (covering that part of the period preceding October 1, 
1949, which is not barred by the provisions of 31 U.S.C. 71a), was 
applied in the settlement of August 10, 1959, in partial liquidation of 
the overpayment that was reported by the Navy Finance Center, Cleve- 
land, Ohio, in letter dated July 14, 1959, as having been made in your 
retainer and retired pay account during the period from October 1, 
1949, to June 30, 1959, inclusive. In that connection, the Claims Divi- 
sion was advised by the Navy Finance Center that prior to the receipt 
there of the corrected statement of your naval service as set forth in 
Chief of Naval Personnel letter dated June 9, 1959, it was not known 
that during your enlisted service you had been absent 2 months and 27 
days due to “SKMC.” The Navy Finance Center, Cleveland, Ohio, 
further advised Claims Division that you were overpaid in the amount 
of $838.94 resulting from the fact that your retainer and retired pay 
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had been computed under method (b), section 511 of the Career 
Compensation Act of 1949, on a multiple factor of 55 percent (21 years, 
7 months and 25 days as 22 years times two and one-half percent), 
whereas, in view of the holding in our decision of March 24, 1959, 
B-138416, the opinion was expressed that the computation of your 
retainer and retired pay effective from October 1, 1949, should have 
been based on a multiple factor of 5214 percent (21 years, 7 months and 
25 days less 2 months and 27 days “SKMC” or 21 years, 4 months and 
28 days as 21 years times two and one-half percent). As previously 
stated, the amount of additional retainer pay found due you for the 
period from May 21 to September 30, 1949, inclusive, was applied in 
the settlement of August 10, 1959, in partial liquidation of the over- 
payment made to you during the period October 1, 1949, to June 30, 
1959, inclusive. 

The Assistant Secretary of the Navy in his transmittal letter of Feb- 
ruary 24, 1960, expresses the view that, since the statement of your 
naval service as set forth in Chief of Naval Personnel letter dated 
June 9, 1959, is not a correction of your naval service as authorized by 
10 U.S.C. 6332, you are not to be penalized, because of your absences 
due to “SKMC,” in the computation of your retainer and retired pay 
under method (b), section 511 of the Career Compensation Act of 
1949, effective from October 1, 1949. In pertinent part the Assistant 
Secretary of the Navy states that: 

Where time lost by reason of sickness due to misconduct has been properly 
credited in accordance with regulations in effect at the time of a member’s trans- 
fer to the Fleet Reserve and the original transfer and computation were made in 
good faith I do not contemplate making a correction under the discretionary 
authority of 10 U.S.C. 6832 which would prejudice the member in this or any other 
case and cause a retroactive checkage of pay or a reduction in the retainer or 
retired pay he has been receiving. 

In view of this positive declaration it necessarily follows that the 
corrected statement of your naval service as set forth in Chief of Naval 
Personnel letter dated June 9, 1959, may not be considered as consti- 
tuting a conclusive correction of your naval service within the purview 
of the provisions of 10 U.S.C. 6332. However, nothwithstanding the 
absence of such conclusive action under 10 U.S.C. 6332, you are 
nevertheless entitled for that part of the period preceding October 1, 
1949, which is not barred by the provisions of 31 U.S.C. 71a, to the 
benefits of the rule of the White case. Hence, upon the presentation 
of your claim to this Office and in accordance with the conclusive 
provisions of section 202 of the Naval Reserve Act of 1938, you were 
found entitled in the settlement of August 10, 1959, to receive increased 
retired pay for the period from May 21 to September 30, 1949, inclu- 
sive, computed as prescribed in section 204, as amended, on the basis 
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of a multiple factor of 5714 percent. Thus, the record shows that with 
respect to the period preceding October 1, 1949, you have received in 
full the benefits of section 202 and section 204 of the Naval Reserve 
Act of 1938, as amended, in accordance with the decision in the 
White case. 

Effective from October 1, 1949, however, your status for retainer and 
retired pay falls squarely within the scope of section 511 of the Career 
Compensation Act of 1949, 63 Stat. 829, and since that date has been 
governed exclusively by those statutory provisions which in pertinent 
part provide as follows: 

On and after the effective date of this section * * * members heretofore 
transferred to the Fleet Reserve * * * shall be entitled to receive * * * re- 
tainer pay * * * in the amount whichever is the greater, computed by one of 
the following methods: (a) the monthly * * * retainer pay * * * in the 
amount authorized for such members * * * by provisions of law in effect on 
the day immediately preceding the date of enactment of this Act, or (b) monthly 
* * * retainer pay * * * equal to 2% per centum of the monthly basic pay of the 
highest federally recognized rank, grade, or rating, whether under a permanent 
or temporary appointment, satisfactorily held, by such member * * * and which 
such member * * * would be entitled to receive if serving on active duty in 


such rank, grade, or rating, multiplied by the number of years of active service 
creditable to him. 


In the decision of March 24, 1959, B-138416, to which specific 
reference is made in the Navy Finance Center letter of July 14, 1959, 
it was held that in view of the explicit definition of the term “active 
service” as set forth in section 511, for the purposes of that section 
“* * * the conclusion is required that periods of constructive service 
resulting from minority or short-term enlistments as authorized by 
section 26 of the act of February 28, 1925, for purposes of that section 
(or by section 202 of the Naval Reserve Act of 1938, 52 Stat. 1175, for 
the purposes of that act), properly may not be considered as constitut- 
ing creditable active service in determining the percentage multiple 
factor to be used in the formula prescribed in method (b) of section 
511.” That conclusion rests on the fact that such “constructive service” 
is fictitious, represents a period during which the individual concerned 
was not in the naval service and is creditable for certain specified 
purposes solely as the result of some specific statutory provision. 
Hence, the period of your “constructive service” resulting from your 
minority and short-term enlistments may not be included in determin- 
ing the number of years of “active service” creditable in establishing 
the percentage multiple factor to be used in computing your retainer 
and retired pay under method (b) of section 511. However, the deci- 
sion of March 24, 1959, did not resolve the question whether absence 
due to “SKMC”—denoting sick misconduct—is creditable in deter- 
mining the percentage multiple factor in method (b) of section 511. 


551978 O = 61 - 56 
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The act of August 29, 1916 as amended, 34 U.S.C. 183, 1946 Ed., 
was in effect during the period of your naval service and provided that: 


An enlistment in the Navy or Marine Corps shall not be regarded as complete 
until the enlisted man shall have made good any time in excess of one day lost 
on account of injury, sickness, or disease resulting from his own intemperate 
use of drugs or alcoholic liquors, or other misconduct. 


You were absent “SKMC” two months and one day during your 
minority enlistment and 26 days in your enlistment of September 3, 
1932, a total of two months and 27 days. The provisions of the 1916 
“SKMC” statute have been held to apply to minority enlistments not- 
withstanding that the member concerned in such a case could legally 
have demanded his immediate discharge from the naval service upon 
reaching his majority. See 7 Comp. Gen, 91, 94. 
In 22 Comp. Gen. 759, it was pointed out (at page 761), that: 


The questions as to whether an enlisted man is entitled to count for pay 
purposes the time lost while he was absent by reason of sickness due to his own 
misconduct, absent without leave, etc., have been exhaustively considered and 
it has been uniformly held that such periods may not be considered as enlisted 
service for pay purposes. See 2 Comp. Gen. 162; 4 id. 336; 15 id. 836; 20 id 218; 
B-8491, March 8, 1940. Cf. United States v. Landers, 92 U.S. 77. 


It was further stated that: 


Longevity pay generally has been considered as an increase granted for honest 
and faithful service on the basis that the serviceman by honest and faithful 
performance of his duties has fitted himself better for the performance thereof 
and has made himself more valuable to the Government. While the present 
statute [section 3A of the Pay Readjustment Act of 1942, as added by section 8 
of the act of December 2, 1942, 56 Stat. 1037, providing in pertinent part for 
credit for “all periods during which they were enlisted”] does not restrict the 
service which may be counted to active service but permits the inclusion of 
periods in an inactive status as a reservist, or otherwise, when the man was 
subject to call for active duty and presumably held himself in readiness to 
serve, it would be contrary to the whole spirit and purpose of such provisions 
were he to receive the benefits thereof by counting periods when he was not 
ready to serve because he had deliberately absented himself from duty without 
authority or because he was physically unable to perform his duties by reason 
of his own misconduct. In the absence of express language clearly authorizing 
the inclusion of periods of that character, such an intention may not be imputed 
to the Congress. Moreover, in view of the long period of time during which 
the rule stated above has been in effect with regard to enlisted men, it must be 
considered that Congress was cognizant thereof, and, in enacting the pro- 
visions contained in section 3 of the act of December 2, 1942, without expressly 
providing that such service should be counted, intended that the established rule 
in that respect would still apply. 


Section 202(a) of the Career Compensation Act of 1949, 63 Stat. 
807, 37 U.S.C. 233(a), prescribes the military and naval service credit- 
able in the computation of the basic pay of members of the uniformed 
services, which, in clause (2), includes “full time for all periods dur- 
ing which they were enlisted, etc.” Applying the rule stated in 22 
Comp. Gen. 759, the periods that you were absent due to “SKMC” do 
not constitute service creditable under section 202(a) of the 1949 law 
in the computation of your basic pay. Compare 25 Comp, Gen, 415, 
38 Comp. Gen. 352. 
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Under method (b) in section 511 of the Career Compensation Act 
of 1949, you are entitled to receive retainer and retired pay equa] to 
two and one-half per centum of the monthly basic pay which you 
would be entitled to receive if serving on active duty multiplied by 
the number of years of “active service” creditable to you. The term 
“active service,” insofar as pertinent to the percentage multiple factor 
prescribed in method (b) of section 511, is defined as meaning “ * * * 
all service as a member * * * of the uniformed services * * * while 
on the active list or on active duty * * *.” 

It is our view that the rule above quoted from the decision 22 Comp. 
Gen. 759 is for application in the computation of your retainer and 
retired pay under the provisions of section 511 and, hence, it is con- 
cluded that the periods you were absent due to “SKMC” do not con- 
stitute creditable service “while on the active list or on active duty” 
within the scope and purview of that section. Therefore, the com- 
putation of your retainer and retired pay under method (b) of section 
511 of the 1949 law, effective from October 1, 1949, on the basis of a 
multiple factor in excess of 5214 percent (21 years, 7 months and 25 
days less 2 months and 27 days “SKMC” or 21 years, 4 months and 26 
days as 21 years times two and one-half percent) was incorrect, and 
the action taken in the settlement of August 10, 1959, must be 
sustained. 


[B-142640] 


Military Personnel—Family Allowance Payments—Record 
Correction—Deceased Dependents 


A record correction action which was made after the repeal of section 109 of the 
Servicemen’s Dependents Allowance Act of 1942, which provided that family 
allowances uncollected at the time of the death of the dependent should be paid to 
such persons as the Secretary of the particular service directs, to show that a 
serviceman had a dependent parent—who at the time of the record correction was 
deceased—for class B family allowances during the period she was prevented 
from receiving such allowances by reason of residence in enemy-occupied country 
does not entitle the serviceman to the amount which would have been paid to 
the parent, any right to such allowance having lapsed in the absence of a Secre- 
tarial determination made prior to the repeal of the 1942 act or of a nunc pro tune 
determination by the correction board. 

In the case of a member whose naval records were corrected to show that his 
wife, who resided in enemy-occupied territory during World War II, was entitled 
tu family allowance, for which no deductions had been made from the member’s 
pay, the family allowance benefits to which the wife is entitled pursuant to the 
correction of records should be reduced by the member’s required contributions 
for such benefits thus entitling the wife to payment on the basis of the Govern- 
ment’s contribution, in accordance with section 13 of the Dependents Assistance 
Act of 1950, 50 U.S.C. App. 2213. 


To R. A. Wilson, Department of the Navy, June 16, 1960: 


Reference is made to your letter of April 13, 1960, which has been 
assigned Submission No. DO-N-497 by the Department of Defense 
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Military Pay and Allowance Committee, requesting decision on certain 
questions relative to two claims which have been presented incident to 


the correction of the naval records of Kam Ching Yee, SDC, USFR. 


Yee claims, as sole heir of his mother Su Ying Leng, and Yee’s wife, 
Sin Nor Cheung Yee, claims family allowance payments for the period 
November 1, 1943, to August 31, 1946. 

From information contained in your letter and the enclosures 
thereto, and in Yee’s claim file in our Office, it appears that he was paid 
monetary allowance in lieu of quarters for a dependent (wife) from 
November 1, 1942, the date of his promotion to pay grade 3, to Octo- 
ber 31, 1943, and that his claim for such allowance from November 1, 
1943, was denied, since he did not have in effect an allotment of pay to 
his wife at least equal to the amount of the claimed allowance. It fur- 
ther appears that during the period November 1, 1943, to August 31, 
1946, Yee’s wife and mother resided in Macao, China; that the policy 
of the Department of the Navy then prohibited family allowance pay- 
ments to dependents residing in enemy-occupied territory ; that follow- 
ing the liberation of China in 1945, family allowance payments were 
granted to dependents residi:ag therein prospectively from Septem- 
ber 1, 1946; and that such allowances were granted from that date to 
Yee’s wife at $50 per month as a Class A dependent and to his mother 
at $37 per month as a Class B dependent (substantial dependency). 
It is assumed that appropriate deductions were made from Yee’s pay 
on account of such allowances. It is stated that Yee’s mother died 
June 2, 1949. 

The approved action of the Board for Correction of Naval Records 
is stated as follows: 


DECISION: It is the decision of this Board that the naval record of Chief 
Steward Kam Ching YEE, U.S. Fleet Reserve, Class F-6, 498 51 40, be corrected, 
wherever appropriate, to show that during the period 1 November 1943 through 31 
August 1946 his lawful wife, Sin Nor Cheung YES, and his mother, Su Ying 
LENG, were his designated dependents ; that his wife, Sin Nor Cheung YER, was 
a Class A dependent, and his mother, Su Ying LENG, was a Class B (substantial 
dependency) dependent during that period pursuant to the provisions of the 
Servicemen’s Dependents Act of 1942 (56 Stat. 381), as amended by the Act of 
October 26, 1943 (37 Stat. 578) ; and that during such period no public quarters 
for dependents were assigned to YEE for his dependents. 

RECOMMENDATION: The Board recommends that the Department of the 
Navy pay to Petitioner, or other proper party, or parties, all money, or monies, 
lawfully found to be due from the Department of the Navy as a result of the 
foregoing correction of naval record. 


The Correction Board’s decisions should be given the same effect 
as comparable decisions would have been given if made by proper au- 
thorities while the Servicemen’s Dependents Allowance Act of 1942 
was in effect. Had that been done, the mother would have been en- 
titled to the family allowance. It appears from the records submitted, 
however, that the mother died June 2, 1949, before payment was made. 
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Section 109 of the 1942 act, as amended, 37 U.S.C. 209(b), provided 
that: 

In the event of the death of a dependent, any amount of the family allowance 
to which his entitlement ceases with the last day of the calendar month in which 
death occurs, and which is uncollected at the time of death, shall be paid to such 


person or persons as the Secretary of the department concerned directs. [Italics 
supplied.] 


The above provisions were repealed effective October 1, 1949, by the 
Career Compensation Act of 1949, 37 U.S.C. 231 note. 

That the unpaid family allowance in cases such as the present one 
was not intended to become an asset of a decedent’s estate is shown by 
the provision that it should be paid to such person as the Secretary of 
the Department concerned directed. In the absence of a Secretarial 
determination before the repeal of the 1942 act, or of a vicarious nune 
pro tune determination by the Correction Board, any right to payment 
of the family allowance which would have been payable to the mother 
is viewed as having lapsed in this case. Compare B—114704, May 28, 
1953; B-121018, January 17, 1955. Hence, on the present record, no 
payment of the mother’s family allowance may be made. 

In connection with this portion of the matter submitted for decision, 
it is of interest to note the recent treatment by the Congress of a claim 
quite similar in many aspects. Private Law 86-261, approved April 
14, 1960, was for the relief of Hoo W. Yuey, former Army enlisted 
man, and his children. Family allowance benefits for Yuey’s wife 
and two minor children, all three of whom were residing in China, 
were approved effective as of March 1, 1943, the Bank of China being 
designated as payee on behalf of the dependents. The bank, however, 
was unable to deliver the funds to the dependents and checks repre- 
senting such funds were returned by the bank. Yuey was discharged 
on October 7, 1945. Under applicable law Mrs. Yuey was entitled 
to $2,976 as family allowance benefits for herself and her children 
for the period March 1, 1943, to October 31, 1945. Of this amount 
$1,600 (32 months at $50 per month) was on her own account. The 
enlisted man’s contribution to the amount of $1,600 was $704, 32 
months at $22 per month, the Government’s contribution was $896, 
37 months at $28 per month. The remaining portion of the total 
amount of $2,976, that is, $1,376, was due Mrs. Yuey on behalf of her 
children and was a contribution by the Government alone, no deduc- 
tion from the enlisted man’s pay being required for the children’s 
portion of the family allowance. Mrs, Yuey died before any part of 
the sum of $2,976 had been paid to her. 

As passed by the House of Representatives, H.R, 2310, the bill for 
Yuey’s relief, provided that there be paid to him the sum of $2,976. 
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As amended by the Senate and finally enacted, the bill provided for 
refund to Yuey of the amount of $704, which actually had been 
deducted from his pay, and also provided that a claim could be enter- 
tained from the children “for the portions of the family allowance 
contributed by the Government which would have been payable in 
their behalf but which was not in fact paid.” In other words, the 
Congress took the stand that where it had been impossible to pay an 
authorized family allowance prior to the dependent’s death, the serv- 
iceman should be made whole to the extent of actual deductions from 
his pay because of such authorized allowance, but that he should not 
be enriched by the contribution which the Government would have 
made to the allowance had payment thereof been effected. This action 
by Congress is mentioned in order to make sure that the precedent 
thus set will not be overlooked by the Correction Board, in the exercise 
of its authority to correct the record so as to remove any injustice 
which may have occurred in the Yee case. 

The questions presented for decision are separately quoted and dis- 
cussed below: 

Question 1. Should the family allowance benefits of Kam Ching Yee as sole 
heir of his mother be reduced by the amount of $918.00, which represents the 
member’s contribution to family allowance payments at the rate of $27.00 per 
mcnth for the period in question, and further by the amount of $302.50 and 


$153.75 representing payments authorized by the General Accounting Office for 
Quarters Allowance for portions of the period? 


The payments by our Office, referred to in question 1, were for 


periods prior to the period of the present claims. Since, as indicated 
above, we do not think that Yee’s claim for amounts due his mother is 
payable, question 1 requires no further answer. 


Question 2. Should the family allowance benefits of Sin Nor Cheung Yee be 
reduced to the extent that any indebtedness may remain after application of 
these offsets, if permitted, in the settlement of the claim of Kam Ching Yee? 

Question 2 is answered by saying that the family allowance benefits 
to which Sin Nor Cheung Yee is entitled, $50 per month for 34 
months, should be reduced by Yee’s required contributions to such 
benefits at the rate of $22 per month, which were not deducted from 
his pay, thus paying her at the rate of $28 per month, the Govern- 
ment’s contribution. See section 13 of the Dependents Assistance Act 
of 1950, 50 U.S.C. App. 2213, cited in your letter. 


Question 3. If the answers to questions 1 or 2 are in the negative, should the 
member’s current retired pay be reduced by this amount as an overpayment of 
active duty pay? 

In view of the answers to the first and second questions, no answer 


to question 3 is required. 
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[[B-1427537 


Civilian Personnel — Per Diem — Computation — Inter- 
national Date Line Crossing 


In the computation of per diem for employees who during official travel cross 
the international date line, the calendar day change that occurs is not considered, 
but instead the total elapsed time based on the standard time at the particular 

— or departure points is for application when the total travel time exceeds 
4 hours. 


To the Chairman, United States Tariff Commission, June 16, 1960: 


On April 25, 1960, the Secretary of the Tariff Commission, re- 
quested that we advise your office concerning the proper method of 
computing per diem for travel by a civilian employee involving the 
crossing of the international date line. 

The voucher accompanying the letter shows the following travel 
schedule: 

Oct. 22 Lv. Washington, D. C. 12:00 noon via United States #705 
Arr. San Francisco, Cal. 8:20 p.m. 
Ly. “ 9:00 p.m. via P.A. W.A. Flight 851 
24 Arr. Tokyo, Japan 7:05 a.m 
Nov. 21 Ly. “ 1:00 p.m. ‘flight 838. 
Arr. San Francisco, Cal. 8:30 a.m. 
Ly. “ 9:00 a.m. 
Arr. Washington, D. C. 7:45 p.m. 
Taxi, airport to home. 

It is evident from the schedule just quoted that the employee has 
used the calendar dates and the clock times of the zones, or places he 
happened to be at the time of departures and arrivals. Thus, he has 
added 1 day because of his crossing the international date line en route 
to Tokyo, and has deducted one day because of his crossing the inter- 
national date line on the return trip to Washington. 

He computes his per diem as follows: 
10/22—noon to midnight=% da. @ $12 
10/23—12 :01 a.m. to 10/24, noon=1% das. @ 

10/24—12 :01 p.m. to 11/21, 6:00 p.m.=28%4 das. @ $14 
11/21—6 : 01 p.m.—midnight=\% da. @$12 
413. 50 

Section 6.6 of the Standardized Government Travel Regulations 
reads as follows: 

6.6. International dateline—In computing per diem in cases where the traveler 
crosses the international dateline (one hundred and eightieth meridian), actual 
elapsed time shall be used rather than calendar days. 

While that provision specifies the use of “elapsed time” rather than 
“calendar days” so that for travel time per diem computation pur- 
poses the calendar day change that occurs upon the crossing of the 
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international date line is not applied, nevertheless, the standard times 
of the particular zones are for application in cases when, as here, the 
elapsed travel time exceeds 24 hours. On an elapsed time basis—that 
is, without changing calendar day because of crossing the international 
date line—the arrival and departure time in this case would be as 
follows: 


October 22 Lv. Washington, D.C. 12 Noon 
Arr. San Francisco, Calif. 8:20 p.m. 
ay. Mi - 9:00 p.m, 
October 23 Arr. Tokyo, Japan 7:05 a.m. 
(Calendar day 10/24) 
October 24 to Nov. 19 ‘ = 
November 20 Lv. . 1:00 p.m. 
(Calendar day 11/21) 
November 21 Arr. San Francisco, Calif. 8:30 a.m. 
re “ my ee = ” 9:00 a.m. 
Arr. Washington, D.C. 7:45 p.m. 


The per diem computation under that schedule would be as follows: 


10/22 noon to midnight 4 day @ $12 $6. 00 
10/23 midnight to noon 4% day @ $6 3. 00 
10/23 noon to midnight 16 day @ $14 7. 00 
10/24 to 11/19 27 days @ $14 378. 00 
11/20 midnight to 6 p.m. % day @ $14 10. 50 
11/20 6 p.m. to midnight 4% day @ $6 1. 50 
11/21 midnight to noon % day @ $6 3. 00 
11/21 noon to midnight % day @ $12 6. 00 

$415. 00 


You will note that under that method the “calendar day” at Tokyo 
is not used during the entire period. The same result for per diem 
purposes may be obtained by use of the claimant’s travel schedule, 
with the adjustments hereinafter noted. In computing the per diem 
under his schedule for “travel time” to Tokyo the calendar day increase 
which he allowed because of his crossing the international date line is 
required to be deducted. Also, in computing the return “travel time” 
from Tokyo to San Francisco the calendar day for per diem computa- 
tion would be advanced 1 day to adjust the calendar day deduction 
shown on his travel schedule because of his crossing the international 
date line. We believe this method carries out the intent of the existing 
regulations. The “per diem computation” is identical with the 
elapsed time computation above and has the advantage of using the 
“Tokyo calendar day” while on temporary duty. 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 855 


While the travel schedule shown by the claimant is correct, the per 
diem computation should be revised to read as follows: 


10/22 noon to midnight da $12 $6. 00 
10/23 1 $6 rT 
10/24 midnight to noon 


International Dateline 
(I/D) adjustment (Arr. at 
Tokyo considered as 
7:05 a.m. 10/23) 


10/24 noon to midnight % day @ $14 
10/25 to 11/20 27 days @ $14 
11/21 midnight to 6 p.m. % day @ $14 
I/D adjustment (Lv. %4 day @ $6 

Tokyo 1 p.m., 11/21, %day @ 6 

arr. San Francisco 11/22, 4 day @ 12 

8:30 a.m.) 

. 50 7. 50 

11/21 6 p.m. to midnight \% day @ $12 3. 00 


$415. 00 


The voucher, returned herewith, should be computed in accordance 
with the above computation and certified for payment, if otherwise 
proper. 


[B-142321] 


Military Personnel—Disability Retirement Pay—Enlisted 
Members Eligible for Retired Pay as Officers—Jakway Case 


Members of the uniformed services who have had service prior to November 12, 
1918, and who at the time of retirement for physical disability are serving in 
enlisted grades but are determined to be eligible for retired pay computed on 
the basis of a commissioned officer grade or rank, under sections 402(d) and 409 
of the Career Compensation Act of 1949, are regarded as being retired as officers 
and entitled to have their retired pay computed on the basis of 75 percent of the 
pay of the officer grade as required by the fourth paragraph of section 15 of the 
Pay Readjustment Act of 1942 in accordance with the holding in Jakway v. 
United States, Ct. Cl. No. 51-58, decided July 13, 1959, which will be followed in 
the settlement of similar cases. 36 Comp. Gen. 8, overruled. 

A member of the uniformed services who had service prior to November 12, 
1918, and who was serving on active duty in an enlisted grade at the time of 
disability retirement when the member was determined to be eligible for retired 
pay as an officer in the grade of major, although at the time he held a Reserve 
commission as lieutenant colonel, is regarded as being retired as an officer and 
entitled by virtue of section 402(i) of the Career Compensation Act of 1949 to 
have his retired pay computed on the basis of 75 percent of the pay of the grade 
of lieutenant colonel as provided under the fourth paragraph of section 15 of 
the Pay Readjustment Act of 1942. 


To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
June 21, 1960: 


Your letter of February 29, 1960, requests an advance decision as 
to whether payment is authorized on a voucher in the amount of $91.15, 
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in favor of Lieutenant Colonel Michael J. Lynch, 0287813, retired, 
representing an increase in retired pay for the period June 1 to 30, 
1952. Your request was forwarded to us by first endorsement dated 
March 15, 1960, having been allocated D.O. Number 486 by the De- 
partment of Defense Military Pay and Allowance Committee. 

It is shown that Colonel Lynch was discharged from his enlisted 
grade of master sergeant on May 31, 1952, and discharged for the 
convenience of the Government on the same date, in the grade of major 
under the provisions of sections 402 and 409 of the Career Compensa- 
tion Act of 1949, now 10 U.S.C. 1201 and 1372, due to permanent dis- 
ability of 60 percent. At that time the officer had 15 years, 1 month 
and 27 days’ active service and 26 years, 8 months and 2 days’ total 
service for basic pay purposes. By orders dated November 7, 1958, 
the retirement orders of May 8, 1952, were amended to show his proper 
retired grade as lieutenant colonel. Information obtained from The 
Adjutant General’s Office shows that he was appointed lieutenant 
colonel, USAR, on August 4, 1948 (accepted August 16, 1948), and 
that he held that Reserve commission at the time of his retirement. 
It is stated that at the time of retirement The Adjutant General fur- 
nished advice that the officer was entitled to retired pay computed at 
75 percent pursuant to paragraph 4, section 15 of the Pay Readjust- 
ment Act of 1942, 37 U.S.C. 115, due to service in the United States 
Army during the period January 19, 1918, through November 26, 
1918. Retired pay was computed and paid at 75 percent of the pay of 
a major with over 26 years’ service for basic pay purposes effective 
June 1, 1952. 

However, in decision of July 5, 1956, 36 Comp. Gen. 8, we held 
that an enlisted member of the uniformed services who is retired for 
physical disability and determined to be eligible for retired pay 
computed on the basis of a commissioned officer rank or grade, pur- 
suant to sections 402 and 409 of the Career Compensation Act of 
1949, does not have his enlisted status terminated and is not to be con- 
sidered as an officer at the time of retirement for the computation 
of retired pay pursuant to the fourth paragraph of section 15 of the 
Pay Readjustment Act of 1942. It is stated that in view of that 
decision the officer’s retired pay account was audited and necessary 
corrections made; that an election was made to receive retired pay 
based on disability, and that Colonel Lynch currently is receiving 
retired pay of 60 percent of the active duty pay of a lieutenant 
colonel with over 26 years’ service for basic pay purposes, less Vet- 
erans Administration compensation of $73, or $353.63 monthly. 

You state that in Jakway v. United States, C. Cls. No. 51-58, de- 
cided July 13, 1959, the United States Court of Claims held that an 
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officer who had served in the military forces of the United States 
prior to November 12, 1918, and was retired as a colonel under the 
Career Compensation Act of 1949, was entitled to have his pay com- 
puted on the basis of 75 percent of such grade under the provisions 
of section 402(d) of the 1949 act, 10 U.S.C. 1401. Since Colonel 
Lynch was retired as a commissioned officer although serving as an 
enlisted man prior to retirement for disability, you question whether 
the Court of Claims decision will be followed in this and similar 
cases and whether we will overrule the decision of of July 5, 1956. 

By decision of March 7, 1958, 37 Comp. Gen. 585, we advised the 
Secretary of Defense that in the computation of retired pay of mem- 
bers of the uniformed services retired for physical disability who 
hold permanent Reserve grades which are higher than the temporary 
grades in which they are serving on active duty at the time of retire- 
ment, the rule established in the case of 7racy v. United States, 136 
C. Cls. 211, and related cases, which authorizes computation of retired 
pay on the basis of the higher Reserve grade, will be followed by this 
Office not only with respect to the applicability of the fourth para- 
graph of section 15, Pay Readjustment Act of 1942, to Reserve officers 
retired for disability, but also with respect to disability retirement 
pay under section 402(d), Career Compensation Act of 1949, or under 
10 U.S.C, 1372. 

In the Jakway case the Court of Claims held that, since the plain- 
tiff was an officer who had served in the military forces of the United 
States prior to November 12, 1918, held a permanent Reserve com- 
mission at the time of his retirement, and was retired by reason of 
physical disability in 1956 as an officer under the provisions of sec- 
tions 402(d) and 409 of the Career Compensation Act of 1949, 63 
Stat. 818, 820, he became entitled to have his retired pay computed 
on the basis of 75 percent of the pay of such grade as required by 
the fourth paragraph of section 15 of the Pay Readjustment Act of 
1942, 56 Stat. 368. The court also pointed out that while the plain- 
tiff was serving as a warrant officer at the time of his retirement, he 
held a commission as a colonel in the Air Force Reserve at that time. 
It was concluded that he actually was retired as an officer and by 
virtue of section 402(i) of the 1949 act, 10 U.S.C. 1215, was entitled 
to the benefits of the fourth paragraph of section 15 of the 1942 act. 

We have decided to follow the court’s decision in the Jakway case 
as a precedent in acting on other similar cases and it appears that the 
principle of that decision properly is for application in the case of 
Colonel Lynch. To the extent that 36 Comp. Gen. 8 conflicts with such 
court decision it will not be followed. 

Accordingly, payment is authorized on the voucher which is re- 
turned herewith. 
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[B-142788] 


Military Personnel—Gratuities—Death in an Aviation Ac- 
cident—Reserve Member Undergoing Inactive Flight Train- 
ing Duty Without Pay 

The provision in 10 U.S.C. 1478(a) (7) that reservists who perform active duty 
or inactive duty training, without pay, are considered to be entitled to basic 
pay while performing such duty for death gratuity payments to their survivors 
is not to be construed as limiting the amount of the death gratuity to basic 
pay but rather as placing the reservists performing military duty without pay 
in a pay status; therefore, in the computation of a death gratuity payment due 
a beneficiary of a reservist who was killed in an aviation accident while engaged 
in flight training duty under orders which authorized special inactive duty 
training without pay, aviation duty pay is for inclusion. 


To R. A. Wilson, Department of the Navy, June 21, 1960: 


Your letter of April 11, 1960, with enclosures, was forwarded here 
by the Comptroller of the Navy by second endorsement dated May 3, 
1960, requesting decision (Department of Defense Military Pay and 
Allowance Committee Submission No. DO-N-499) concerning the 
propriety of including aviation pay in the computation of the death 
gratuity payment in the case of Lieutenant Tom John Bomberger, 
USNR-R 556681/1315. 

By orders dated November 27, 1959, the decedent, having been 
found to be physically qualified as determined by his physical exam- 
ination upon his assignment to the Organized Naval Air Reserve, was 
detailed to duty in a flying status involving operational training 
flights effective upon reporting in compliance with the orders which 
were to be valid for a period not to exceed 12 months. Such orders 
authorized the performance of special inactive duty training without 
pay and without cash payment in lieu of subsistence or commuted 
rations, and without travel at Government expense. 

The member presented himself for duty on November 27, 1959, 
and performed flight duty from 1030 to 1650 hours on that date. 
Reporting at 1600 hours on December 30, 1959, the member, while 
engaged in flight training duty, was killed in an aviation accident 
on January 1, 1960. 

Since the member was in a flight status at time of death and was 
performing duty involving flying, decision is requested whether a 
supplemental death gratuity payment, consisting of aviation duty 
pay, to the designated beneficiary would be proper. Doubt is said 
to arise in view of the member’s nonpay status under the orders. 

Section 102(i) of the Career Compensation Act of 1949, 37 U.S.C. 
231(i), provides in pertinent part: 


The term “inactive duty training” shall be interpreted to mean any of the 
training, instruction, duty, appropriate duties, or equivalent training, instruc- 
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tion, duty, appropriate duties, or hazardous duties performed with or without 
compensation by members of the reserve components of the uniformed 
services * * * 


Title III of the Servicemen’s and Veterans’ Survivor Benefits Act, 
approved August 1, 1956, 70 Stat. 868, provided at section 301 (a) 
and (b), 88 U.S.C. 1131 (a) and (b)— 


(a) * * * the Secretary concerned shall have a death gratuity paid im- 
mediately upon official notification of the death of a member of a uniformed 
service under his jurisdiction who dies while on active duty, active duty for 
training, or inactive duty training. 

(b) The death gratuity shall equal six months’ basic pay (plus special and 
incentive pays) at the rate to which the deceased member of a uniformed 
service was entitled on the date of his death, but shall not be less than $800 
nor more than $3,000. 


Subsection (c) of section 304 of that act, 38 U.S.C. 1134(c), under 
the heading “Administrative Provisions,” provided in pertinent part: 


(c) A member of a reserve component of a uniformed service who performs 
active duty, active duty for training, or inactive duty training, without pay 
shall, for the purposes of this title only, be considered as having been entitled 
to basic pay while performing such duties. * * * 

H. Rept. No. 993, Part I, p. 38, and S. Rept. No. 2380, p. 14, 
state with respect to section 301 of the 1956 act, 38 U.S.C. 1131, that: 

This section establishes the criteria for determining whether a death gratuity 
will be paid to survivors of a deceased person; establishes the amount of such 


death gratuity; and establishes the survivors entitled thereto. [Italics 
supplied.] 


At the time of the enactment of the Servicemen’s and Veterans’ 
Survivor Benefits Act, section 240 of the Armed Forces Reserve Act 
of 1952, 50 U.S.C. 971, provided: 

Subject to the provisions of this Act, members of the reserve components 
may be ordered to active duty, active duty for training, or other duty with 
pay and allowances as provided by law, or, with their consent, without pay. 
Duty without pay shall be counted for all purposes the same as like duty with 
pay. [Italics supplied.] 

Although section 240 was repealed by section 53 of the act of 
August 10, 1956, 70A Stat. 682, its provisions were codified and en- 
acted into law as 10 U.S.C. 683(a). The death gratuity provisions 
of the Servicemen’s and Veterans’ Survivor Benefits Act were codified 
by Public Law 85-861, September 2, 1958, 72 Stat. 1452, and are now 
contained in 10 U.S.C. 1475-1480 (1958 Ed.). 

Section 1475(a) of Title 10 U.S.C. now provides in pertinent part: 


(a) * * * the Secretary concerned shall have a death gratuity paid to or 
for the survivor prescribed by section 1477 of this title, immediately upon re- 
ceiving official notification of the death of— 

* . * * ™ . * 


(3) any Reserve of an armed force who, when authorized or required by an 
authority designated by the Secretary, assumed an obligation to perform active 
duty for training, or inactive duty training * * * 
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Section 1478 of Title 10 provides in pertinent part: 


(a) The death gratuity * * * shall be equal to six months’ pay at the rate 
to which the decedent was entitled on the date of his death, except that the 
gratuity may not be less than $800 or more than $3,000. For this purpose: 


+ « * * * . * 

(7) A person * * * who performed active duty, or inactive duty training, 
without pay is considered to have been entitled to basic pay while performing 
that duty or training. 

Section 204(a) of the Career Compensation Act of 1949, 63 Stat. 
809, 37 U.S.C. 235 (a), provides that members of the uniformed services 
entitled to receive basic pay shall, in addition thereto, be entitled to 
receive incentive pay for the performance of hazardous duty (includ- 
ing aerial flights) required by competent orders. 

Nothing has been found in the legislative history to suggest that the 
purpose of section 304(c) of the act of August 1, 1956, 38 U.S.C. 
1134(c) now codified in 10 U.S.C. 1478(a) (7), was to establish the 
amount of the death gratuity where the member performed duty with- 
out pay, by limiting such gratuity to basic pay. Rather, it appears 
merely to have been the purpose of Congress thereby to place the 
reservist performing military duty without pay in a pay status for 
the purpose of determining qualification or eligibility for payment 
of the death gratuity. See, also, our decision of March 29, 1954, 33 
Comp. Gen, 411, 416, in which we held that the death gratuity bene- 
fits authorized for reservists by the act of June 20, 1949, 63 Stat. 201, 
Public Law 108, 81st Congress, 34 U.S.C. 855c-1, were payable in the 
case of a reservist performing active duty without pay under section 
240 of the Armed Forces Reserve Act of 1952, since those benefits are 
not predicated upon the existence of a pay status at date of death. 

From the foregoing it is concluded that the amount of the death 
gratuity payable to the designated beneficiary of Lieutenant Bom- 
berger, computed under section 1478 of Title 10 U.S. Code, includes 
incentive pay. 

Accordingly, a supplemental payment consisting of aviation duty 
pay, to the extent limited by law, may now be made in this case, if 
otherwise proper. 










































[[B-142704] 


Military Personnel—Underage Enlistments—Pay, Ete., En- 


titlement 







The enlistment into the military service of an individual prior to reaching the 
age of 17—the minimum statutory age for enlistment with parental consent— 
does not give the individual any military status; however, if the individual con- 
tinues to perform military duties after the age of 17, he is regarded as entering 
a voidable military status on his 17th birthday, no parental consent being shown. 
Neither an individual who is under the minimum statutory age at the time of 
enlistment, and when the enlistment is terminated by the Government because 
of minority, nor an individual who is under the minimum statutory age at the 
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time of enlistment and between that age and 18 at time of termination may be 
regarded as having served in a military status during the periods prior to the 
time their enlistments were terminated so that they are entitled only to such 
benefits as are specially provided by law; therefore, while such minority service 
is creditable under the act of June 19, 1948, for basic pay and for retired pay 
to the extent that such computation is based on basic pay paid prior to retire 
ment which includes minority service, no authority exists for credit of such 
service in determining the percentage factor for use in computing retired pay, 
where such percentage is based on years of active service, or in determining 
eligibity for retirement. 

A military status cannot be attained by enlisting in the Army or Air Force be- 
for the age of 17 years, and it is immaterial whether the enlistee continues in 
the service beyond that age so far as counting time before attaining such age is 
concerned, so that an individual who enlists in the Army or Air Force before the 
age of 17 years and whose enlistment is not terminated for minority may have 
the service before the age of 17 years counted only to the extent authorized by 
law, i.e., for basic pay purposes and for retired pay purposes so far as the retired 
pay is based on basic pay paid prior to retirement, but not for computing the 
percentage factor based on years of active service for use in computing retired 
pay and not for determining eligibility for retirement. 

When the Government terminates the enlistment of a member because of mi- 
nority prior to the time the member becomes 18 years of age, such an enlistment 
is void; therefore, under the de facto rule the member is entitled to retain the 
pay and allowances received before determination of minority but no pay and 
allowances accrue to the member after the date of minority determination and 
until release from military control. 

Although the enlistment of a minor who is under the statutory age of 17, with- 
out parental consent, is not, in itself, regarded administratively as a fraudulent 
enlistment, such enlistment is based on a false statement and is viewed as con- 
stituting a fraudulent enlistment within the meaning of the laws relating to pay- 
ment of the gratuity “to each person discharged for fraudulent enlistment” ; and, 
therefore, persons whose enlistments are terminated by the Government prior to 
their 18th birthdays may be given a donation, not exceeding $25, upon release 
from military control. 

A person whose enlistment in the Army or the Air Force while under the mini- 
mum statutory enlistment age is terminated by the Government due to minority 
may be regarded as a “rejected applicant” within the meaning of travel and 
transportation provisions of section 303(e) of the Career Compensation Act of 
1949 to be entitled to transportation in kind upon release from military control. 
A person who enlists in the Army or the Air Force while under the minimum 
statutory enlistment age and whose enlistment is terminated by the Government 
due to minority is legally liable for any indebtedness due the United States at 
the time of release from military control. 

If an underage enlistment in the Army or the Air Force is not terminated by 
the Government and the person is permitted to serve the full period of his en- 
listment, including time after attaining the minimum statutory enlistment age 
of 17 years, he is entitled to pay and allowances to the date of discharge, includ- 
ing travel allowances from last station as provided by law. 

The provisions of 10 U.S.C. 3816 and 8816, which permit the discharge with pay 
of a person who enlists before the age of 18 years without the consent of his 
parents or guardian, apply only to those persons under age 18 years who are 
authorized to enlist in any event, that is, those persons who have attained the 
age of 17 years, and then only where the parents or guardian request the minor’s 
release, and in no event may the discharge of a minor who is under the age of 
17 years be accomplished with pay regardless of whether the parents or guardian 
request such discharge. 

An enlistment in the Army or the Air Force prior to attainment of the minimum 
statutory age of 17 years is void, but the procedure to be followed in releasing 
the member from military control, and in issuing (or canceling) discharge cer- 
tificates is an administrative matter whether or not the Government terminates 


the enlistment for minority or issues an honorable discharge under other circum- 


stances; however, no rights accrue to the enlistee as a result of discharge of 
minor. 
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While the Blanton decision, 7 U.S.C.M.A. 664, 23 C.M.R. 128, which held that 
a minor below the statutory age upon enlistment could not achieve a military 
status and that such enlistment would be void, has resulted in a change in 
administrative practices regarding the issuance of discharges, no new concepts 
were added by that decision to existing law with respect to pay and allowances ; 
therefore, all improper payments incident to such enlistments will be questioned. 


To the Secretary of Defense, June 22, 1960: 


Reference is made to letter of April 21, 1960, from the Deputy As- 
sistant Secretary of Defense (Comptroller) requesting decision on 
several questions which have arisen concerning underage enlistments 
in the Army and Air Force and the monetary and other benefits which 
properly accrue incident to service under such an enlistment. The 
questions, together with a discussion pertaining thereto, are contained 
in Committee Action No. 264 of the Military Pay and Allowance Com- 
mittee, Department of Defense. 

In Committee Action No. 264 there is discussed the relationship of 
various statutes, regulations of the several armed services and court, 
and other decisions pertinent to the effect or creditability of active 
duty time served while the member was below the statutory or admin- 
istrative age for enlistment in (1) those cases where the service was 
terminated by the Government for minority and (2) where such 
service was not soterminated. Broadly considered, the questions sub- 
mitted appear to relate to the matter of whether the enlistment con- 
tract of a member who was under the minimum statutory age at the 


time of his enlistment is to be regarded as absolutely void or as merely 
voidable. 

The questions presented will be answered in the order presented. 
Question 1 is as follows: 


1. May an underage enlistment in the Army or the Air Force which is termi- 
nated by the government because of minority be credited for basic pay purposes, 
eligibility for retirement, or retirement pay : 

a. If the individual was under the minimum statutory age at the time of en- 
listment and discharge? 

b. If the individual was under the minimum statutory age at the time of en- 
listment and between that age and 18 at the time of discharge? 

In the discussion accompanying the submission, reference is made to 
the fact that the present minimum administrative age for enlistment 
in any of the armed services is seventeen and that where a man is over 
seventeen but less than eighteen, he must have the consent of his parent 
or guardian to qualify for enlistment. With respect to the minimum 
statutory ages for enlistment, however, the services differ, the Navy 
and Marine Corps having a minimum statutory age for enlistment of 
fourteen years (10 U.S. Code 5533) and the Army, the National Guard 
and the Air Force, an age of seventeen years. (10 U.S. Code 3256, 32 
U.S. Code 313, 10 U.S. Code 8256). The case of United States v. 
Blanton, 7 U.S.C.M.A. 664, 23 C.M.R. 128, is cited in the discussion as 
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possibly establishing a rule fixing a basis for differentiation between a 
void enlistment and one which is merely voidable. 

The Blanton case held that a minor below the statutory age when he 
enlisted could not achieve military status as a member of the Army 
and not having such status could not, while still below that age, be 
court-martialed for desertion. The court said that enlistment is pre- 
dominantly a matter of status and not of contract and that Congress 
having set a minimum age limit for enlistment, no one could achieve 
the status of Army membership who was below that age and that such 
enlistment would be void and of no effect. 

While it is not possible to reconcile all the decisions of the courts and 
the accounting officers of the Government as to whether underage en- 
listments are absolutely void or merely voidable, it appears that in 
most of the cases holding such an enlistment to be voidable only the 
minor enlistee was over the minimum statutory age at the time of 
enlistment. Such enlistments are valid unless avoided by the Gov- 
ernment, in which event they are rendered void from their inception 
and the person concerned is entitled only to such rights as are spe- 
cifically authorized by statute. 

In the case of Hoskins v. Pell, 239 F. 279, it was stated: 

Our conclusion is that statutes above set out sufficiently show that it was the 

intention of the lawmakers to negative the competency of a minor under 16 years 
of age to acquire the status of a soldier by enlisting for military service, and to 
deprive his attempt to do so of the effect of subjecting him to military au- 
thority. It is not denied that such an enlistment may be validated by the minor’s 
continuance in the service until he reaches the age which qualified him for 
enlistment. Ex Parte Hubbard (C.C.) 182 F. 76. 
In the latter case the court stated that the minor’s continued service 
after reaching the statutory age of 16 was the equivalent of an enlist- 
ment after he reached that age. The same conclusion was reached 
in 23 Comp. Gen, 755, 761, where it was held that an individual who 
enlisted in the State National Guard before he had reached the statu- 
tory age of eighteen was not authorized to count such purported 
enlisted service for longevity pay purposes, but that where he remains 
or is retained in the service after reaching that age, he may count for 
longevity pay purposes the period subsequent to reaching the statutory 
age, it being concluded that his remaining in the National Guard 
after reaching the age at which he would be eligible for enlistment 
was equivalent to an enlistment in the regular manner at that time. 
Where, as here, the minimum statutory age for enlistment is 17 years 
and parental consent is required for enlistment of a person 17 years 
of age, enlistment prior to attaining that age creates no military 
status. However, if he continues to perform military duties after 
reaching that age, he is regarded as entering a voidable military 
status on his 17th birthday, no parental consent being shown. 


91978 O- 61 = 5 
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The conclusion reached by the court in the Blanton case is consist- 
ent with the views expressed above and we agree with such conclusion. 
37 Comp. Gen. 406. 

Applying the foregoing to the facts involved in question /, it will 
be seen that neither of the persons there mentioned may be regarded 
as having served in a military status during the periods prior to the 
time their enlistments were terminated by the Government. Hence, 
they are entitled only to such benefits as are specifically provided by 
law in such circumstances. 

The act of March 6, 1946, Public Law 309, 79th Congress, 60 Stat. 
82, 37 U.S.C, 233, mentioned in the Committee discussion provided 
as follows: 

That any service which would be creditable, for the purpose of computing 
longevity pay, or for other pay purposes, of members of the Army, Navy, Marine 
Corps, Coast Guard, Coast and Geodetic Survey, or Public Health Service, or 
of any of the reserve components thereof, except for the fact that such service 
was, or shall be, performed prior to the attainment of the age of eighteen years, 
shall, under such regulations as the head of the Department concerned may 
prescribe, be credited notwithstanding such fact. 


See. 2. The provisions of this Act shall be effective from June 1, 1942, and 
shall cease to be in effect six months after termination of the present war. 


The act of June 19, 1948, 37 U.S.C. 103b (Supp. II, 1946 Edition), 
amended the act of March 6, 1946, swpra, and its provisions are now 
included in section 202(c) of the Career Compensation Act of 1949, 
37 U.S. Code 233(c). With respect to the purpose and scope of such 
provisions of law, it is stated in H. Report No. 2107, to accompany 
S. 1790, the bill which became the act of June 19, 1948, that Public 
Law 309, 79th Congress, was enacted to negate a ruling of the Comp- 
troller General (presumably 23 Comp. Gen. 839) that, since statutes 
then existing precluded a person under eighteen years of age (statu- 
tory minimum) from becoming a lawful member of the Organized 
Militia or National Guard, underage service could not be counted for 
longevity purposes. Such amendment extended the coverage of the 
1946 act to include the Air Force and removed the limitation on the 
period of its effectiveness, thus making it permanent legislation. 

Such legislation provides for its implementation under such regu- 
lations as the Secretary concerned may prescribe. 

The regulations of the armed services authorize credit for service 
performed prior to the age of eighteen in the computation of basic 
pay. Paragraphs 1-44 and 1-53b, Army Regulations 37-104, respec- 
tively, provide: 

Service prior to attainment of 18 years of age will be included in computing 


basic pay unless such service under a fraudulent enlistment has been repudiated 
by the Government. 


* * * * * * 


Service performed under an enlistment which has been repudiated by the 
Government for fraud in its inception—other than concealment of age (minor- 
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ity)—and terminated by a discharge for fraudulent enlistment may not be counted 
in the computation of basic pay, notwithstanding the fact that part or all of 
the service may have been performed prior to attainment of the age of 18 years. 
[Italics supplied.] 


Paragraph 10403, Air Force Manual 173-20, provides: 


All service heretofore or hereafter performed by members of the uniformed 
services prior to the attainment of 18 years of age shall be included in the compu- 
tation of basic pay. 


Paragraphs 10409 a(3) and b., Air Force Manual 173-20, authorize 
credit in computation of basic pay for: 


(3) All service performed prior to discharge for minority under the provision 
of AFR 39-12. 

b. Period not counted: Service performed under an enlistment which was termi- 
nated by discharge for fraudulent enlistment under the provisions of AFR 39-21 
may not be counted in the computation of basic pay, notwithstanding the fact that 
part or all of the service may have been performed prior to attainment of the age 
of 18 years. (Airmen discharged because of minority or non-consent of parents 
or guardians are not discharged under AFR 39-21 unless other more serious mis- 
representations also exist.) 

Under the above cited and quoted provisions of law and regulations, 
it is clear that the persons mentioned in question 1 may be credited with 
time served during an underage enlistment for basic pay purposes. 

Concerning the computation of retired pay, it appears that insofar 
as such computation is based on the basic pay the member involved 
was being paid prior to retirement, such minority service so creditable 
for basic pay purposes necessarily will be included in the computation 
of retired pay. Such service may not be credited in determining the 
percentage factor to be used in computing retired pay where such per- 
centage is based on years of active service. 

With respect to the crediting of such service in determining eligibil- 
ity for retirement where the enlistment was void or has been avoided 
by the Government, it appears that applicable statutes and regulations 
do not provide for the crediting of such underage service in determin- 
ing eligibility for retirement. See in this connection 10 U.S.C. 1201, 
1208, 3914, 3925, 8914 and 8925. Compare 36 Comp. Gen. 439, 

Question 1 is answered accordingly. 

Question 2. 

May service rendered prior to the minimum statutory age in the Army or the 
Air Force be credited for basic pay purposes, eligibility for retirement, or re- 
tirement pay, if the individual continues in service beyond that age and the 
enlistment is not terminated for minority? 

Since a person cannot attain a military status by enlisting in the 
Army or Air Force before he is 17 years of age, it is immaterial 
whether he continues in the service beyond that age, as far as counting 
time before attaining such age is concerned. Question 2 is answered 
by saying that such underage service may be counted to the same 

extent as indicated in the answer to question 1. 
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Question 3. 


If the service referred to above is deemed not creditable due to the individuals 
“incapacity to enter a valid enlistment” are they— 

a. Entitled to receive full pay and allowances through the date of the de- 
‘termination of minority or through the date they are released from military 
control? 

b. Entitled to be paid any unpaid pay and allowances which accrued prior 
to the date of determination of minority or release from military control, but 
are not claimed until later? 

ce. If the answers to questions a and b are in the negative, are they entitled 
to retain pay and allowances received prior to the date the determination was 
made that they were minors at time of entrance on active duty? 

d. If the answers to questions a and b are answered in the negative, may 
these persons be given a donation, not exceeding $25.00 upon release from 
military control? 

e. May transportation in kind be furnished to them upon release from military 
control? 


f. Are they legally liable for any indebtedness due the United States at the 
time of release from military control? 

Questions a through f are similar to questions 1 through 6 (relating 
to persons judicially determined to be mentally incompetent) con- 
sidered in our decision to you dated May 4, 1960, 39 Comp. Gen. 742. 
The enlistments discussed in that decision were held to be void. For 
the reasons there stated it is concluded that the answers to questions 
a through c, e and f should be the same as the answers to questions 1 
through 3, 5 and 6 in that decision insofar as the questions here in- 
volved relate to persons whose enlistments were terminated by the 
Government prior to their 18th birthdays. Accordingly, questions a 
through ¢ are answered by saying that no pay and allowances may be 
paid after the date of determination of minority, but that pay and 
allowances already received may be retained. Questions e and f are 
answered in the affirmative. 

Concerning question d, while it appears that the legal status of 
minors and mentally incompetent persons is similar in many respects, 
a grown minor is as aware that he is telling the truth or a falsehood 
as an adult who is not mentally incompetent. Hence, it is believed 
that payment of a donation not exceeding $25 upon release from 
military control should be governed by the rules applicable to minors 
who are not mentally incompetent. Although the enlistment of a 
minor who is under the statutory age of 17, without parental consent, 
is not, in itself, regarded administratively as a fraudulent enlistment 
(see Department of Defense Directive No. 1332.14, January 14, 1959), 
such enlistment is based on a false statement and is viewed, in effect, 
as constituting a fraudulent enlistment within the meaning of the 
laws relating to payment of the gratuity “to each person discharged 
for fraudulent enlistment.” 37 Comp. Gen. 406. Question d is 
answered in the affirmative as to persons whose enlistments were 
terminated by the Government prior to their 18th birthdays. 
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If a minority enlistment is not terminated by the Government and 
the person concerned is permitted to serve the full period of his 
enlistment including time after attaining the age of 17, he is entitled 
to pay and allowances to the date of discharge, including travel 
allowances from last station as provided by law. 

Question 4. 

Is the operation of 10 U.S.C. 3816 and 8816 (Codified) restricted to the case 
in which the minor’s parents request his release or, notwithstanding the Court 
of Military Appeals decision (United States v. Blanton—9499, 7 USCMA 664, 
23 CMR 128, 15 March 1957), may the foregoing sections be construed to cover 
the case of a minor under the age of 17, regardless of whether member’s parents 
have requested release? 

The provisions of 10 U.S. Code 3816 and 8816 were derived from 
the act of June 28, 1947, 61 Stat. 191, providing inéer alia, a minimum 
statutory age for enlistment of 17 years, that no person under the age 
of 18 years shall be enlisted without the consent of his parents or 
guardian, and that the Secretary of War shall, upon the application 
of the parents or guardian, discharge any such person who enlisted 
without their written consent, with pay. Since the discharge is pre- 
faced upon the application of the parents or guardian of a regular 
enlisted member under 18 years of age who enlisted without the 
written consent of his parents or guardian, and since only persons 17 
years of age of the group under the age of 18 are authorized to enlist 
in any event, it is concluded that the cited sections cover only 17-year 
age group cases. In such cases the operation of those statutory pro- 
visions is restricted to situations where the parents or guardian request 
the minor’s release. In no event may the discharge be accomplished 
with pay if the minor is under 17, regardless of whether the parents 
or guardian requests such discharge. Question 4 is answered ac- 
cordingly. 

Question 5. 

May underage service be counted in computation of basic pay if the service 
was rendered : 

a. In an enlistment which was terminated because of minority? 

b. Prior to the minimum statutory age in a case where service continued 
beyond that age and was not terminated because of minority? 

Based on the answers to questions 1 and 2, questions 5 a and b are 
answered in the affirmative. 

Question 6. 

Where a member of the Army or Air Force enlists under the minimum statu- 
tory age and is honorably discharged while still under that age, can such enlist- 
ment be held void and the purported discharge certificate recalled and canceled? 

a. If the impediment is not discovered until after the honorable discharge 
under other provisions? 


b. If the discharge was effected, upon discovery of the impediment, because of 
minority ? 
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In the Committee discussion it is stated that the Army and Air 
Force as a result of the Blanton decision have adopted a policy of 
releasing personnel under the statutory age limit from military con- 
tro] without discharge certificates. The policy is stated to be based 
upon the premise that such a release does not constitute a discharge 
since the enlistment is void. The granting of discharges is an ad- 
ministrative function and the broad and comprehensive powers with 
which the Secretaries of the military service departments are vested 
include, generally, the authority to prescribe the conditions under 
which discharges shall be granted and whether a formal discharge 
certificate shall be issued. 

It is our view, as stated above, that such minority enlistments are 
void. What procedures the services follow in issuing (or canceling) 
discharge certificates in such circumstances is an administrative 
matter. This is so whether or not the Government terminates the 
enlistment for minority or issues an honorable discharge under other 
circumstances. No rights accrue as a result of such discharge. 

Questions 6a and } are answered accordingly. 

Question 7. 


For any administrative purpose to which the answers to the foregoing ques- 
tions may properly apply in the Army or in the Air Force, may the Blanton 
decision be considered to be effective as of its date, and if so, should it be applied 
prospectively from 15 March 1957? 

The Blanton decision, in our view, did not effect any substantial 
change in the law with respect to underage enlistments. While the 
decision appears to have resulted in a change in administrative prac- 
tices regarding the issuance of discharges, no new concepts were 
added by that case to existing law with respect to pay and allowances. 
Payments which appear to have been made contrary to the views ex- 
pressed herein, which are encountered in the exercise of our audit re- 
sponsibilities, will be questioned. Question 7 is answered accordingly. 


[B-142939] 
Bidders—Qualifications—Small Business Certificate—Ca- 


pacity Determination 


The rejection of a low bidder, who had a small business certificate of com- 
petency, for lack of integrity and poor business practices based on derogatory 
material relating to the capacity of the officers of the prospective bidding com- 
pany, a purported default and poor performance under a private contract and 
unsupported statements, which do not reflect upon the bidder’s integrity, may 
not be regarded as proper, the certificate of competency being conclusive with 
respect to the bidder’s capacity; and, therefore, the award to other than the 
lowest responsible bidder should be canceled. 


To the Secretary of the Army, June 22, 1960: 


By letter dated June 2, 1960, from the Assistant Secretary (Logis- 
tics), there was furnished a report concerning the protest of the C. G. 
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Kershaw Contracting Company against the award of a contract to 
Warren Brothers Roads Company under invitation for bids No. 
CIVENG-22-052-60-64 dated January 25, 1960, issued by the District 
Engineer, U.S. Army Engineer District, Vicksburg, Mississippi. 

Three bids were received and opened on February 25, 1960, for 
furnishing, in accordance with the terms of the invitation, 75,000 
squares (100 square feet per square) of articulated concrete revetment 
mattress to be manufactured at a Government-owned plant at Green- 
ville, Mississippi. The bids were abstracted as follows: 


C. G. Kershaw Contracting Co $577, 400. 00 
Warren Brothers Roads Co 601, 050. 00 
Fordice Construction Co 602, 367. 01 


The protest results from the rejection of Kershaw’s low bid on the 
basis of an administrative determination that neither the Kershaw 
Company nor its principals (Knox Kershaw, President, and Paul A. 
Teegarden, Vice President and Treasurer) were capable or possessed 
the business integrity necessary to perform the work required by the 
invitation. In view thereof, and notwithstanding the issuance of a 
certificate of competency to Kershaw by the Small Business Adminis- 
tration, it is administratively recommended that the award made to 
Warren Brothers Roads Company as the lowest responsible bidder be 
allowed to stand. In that connection, it is pointed out that the Warren 
Brothers Roads Company has been advised not to incur any expenses 
presumably until the matter has been considered by our Office. 

The facts and circumstances supporting the administrative deter- 
mination to reject Kerskaw’s bid on the basis of poor business practices 
and lack of integrity are set out in an administrative report dated 
May 27, 1960, of the Assistant Chief of Engineers for Civil Works. 

The report states, in pertinent part, that the Kershaw Company was 
incorporated in 1909 to perform miscellaneous construction work ; that 
the company filed a petition in bankruptcy in 1951 which was dismissed 
in 1954; that the company was inactive until February 1960 when it 
was reactivated apparently for the purpose of bidding under the 
instant invitation; and that Messrs. Kershaw, Teegarden and Hollo- 
way (Secretary) are the principals of the company with Mr. Tee- 
garden being the sole stockholder. Also, the report points out that 
the company has no current contracts nor has it been engaged in a 
contract for at least the past 6 years. 

The report further states that Mr. Kershaw has had no experience 
whatsoever as a manager or superintendent in charge of a construc- 
tion project, but that he has been an engineer for a construction con- 
tractor from time to time and that the greater part of his experience 
has consisted of his being a project engineer or inspector for highway 
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departments and other local government agencies. In that connec- 
tion, information has been developed with respect to Mr. Kershaw’s 
experience from private sources which indicates, in the opinion of 
. such sources, that he lacks experience for the work contemplated by 
the invitation. 

Concerning Mr. Teegarden, the report states that a company in 
which he is interested is performing construction work for a railroad ; 
that representatives of the railroad have advised that the contractor 
(Teegarden) had not furnished proper equipment for the job nor 
adequate superintendence; that the contractor is three or four months 
behind schedule; and that Mr. Kershaw had acted as superintendent 
and engineer but had visited the job only occasionally. It is also 
reported that the railroad representative has advised that the railroad 
proposes to remove Mr. Teegarden from their list of acceptable 
bidders. It is further reported that a representative of the Bureau 
of Public Roads, State of Alabama, relayed information that the 
Bureau had received a report from the Indiana Highway Department 
to the effect that Mr. Teegarden was not considered a responsible bid- 
der in Indiana; and that his operations were considered “fast and 
loose” because of the numerous small corporations in which he is, or 
has been, interested. 

The Assistant Chief further advises that a review of credit reports 
on Messrs. Kershaw and Teegarden indicates that they do not have 
experience records which would qualify them in operating a plant of 
such highly complex and technical nature as the one involved here, 
and that the business practices of Mr. Teegarden, as reflected in these 
reports and the railroad construction work he is now performing, 
do not indicate a person of stability or good business integrity. , 

With respect to the issuance of the certificate of competency to 
the Kershaw Company, the report states: 


9. It is recognized that the SBA has authority to determine the capacity and 
credit of an organization and to evidence such determination by the issuance of 
a Certificate of Competency. This certificate is binding upon a procurement 
agency as to the contractor’s ability to perform. However, the record of the 
principals in the Kershaw Company indicates to me that even on the limited 
number of contracts they have been involved in they have engaged in poor 
business practices and have exhibited poor business integrity. For example, Mr. 
Teegarden is not acceptable as a contractor with his own State Government 
because of his way of doing business (organization of small corporations with 
limited assets and figureheads as principals) ; his statement that he will shift 
equipment from his Santa Fe job in Texas to this job is misleading since he 
is only 33% complete and the equipment on the job is a bare minimum. Atten- 
tion is invited to Comp. Gen. Decision B—138233, 24 Feb. 1959 wherein the Comp- 
troller General held that inasmuch as a contractor had engaged in poor business 
practices on previous contracts (failure to follow good management practices; 
failure to furnish equipment as promised), referral to the SBA would not “have 
served any useful purpose” since “deficiencies in the area of business practices 
are not subject to certification of competency.” Also, in 89 Comp. Gen. 468 at 
471, 472, the Comptroller General found that a “corporation can be no greater 
than the integrity of the individuals who control its operation.. Whether evi- 
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dence of a bidder’s lack of integrity is sufficient to warrant a finding in any 
particular case that the bidder is not responsible is a matter primarily for 
evaluation by the procuring agency and because reasonable men may well dis- 
agree in such evaluation, this office [Comptroller General] has adopted the rule 
that we will not substitute our judgment for that of the contracting agency 
unless it is shown that the agency’s determination was not based on evidence 
demonstrating the bidder’s lack of responsibility.” The above “ground rules” 
were used by the Contracting Officer and the undersigned in arriving at the 
decision in question. Questions of business integrity and poor business practices 
are so intangible that they must be evaluated in the light of circumstances 
surrounding each case. What was submitted as a matter of written record, 
plus oral statements from objective sources, coupled with personal interviews 
with the principals of the Kershaw Co. lead to the evaluation that it was com- 
posed of individuals who had and were likely to indulge in practices which 
would be detrimental to the fulfillment of this contract. The evidence from 
former associates of one of the principals and evidence from a Government 
Department in the home State of another was indicative of the business prac- 
tices of both. * * * 

Much of the information contained in the report of the Assistant 
Chief of Engineers has reference to the “capacity” of Messrs. Kershaw 
and Teegarden to perform the required work under the invitation. In 
that connection, the rationale of our decision reported at 38 Comp. 
Gen. 864, affirmed in decision B—139366 dated November 6, 1959, con- 
cerning the legal effect of the term “capacity” as used in a certificate 
of competency issued by the Small Business Administration under 
section 8(b) (7) of Public Law 85-536, 15 U.S.C. 637(b) (7), has been 
adopted by the Department of Defense in Revision 54 dated May 2, 
1960, of section 1-705.6(a) of the Armed Services Procurement Regu- 
lation. That subsection reads, in part, that: 

SBA has statutory authority to certify the competency of any small business 
concern as to capacity and credit. ‘Capacity’ means the overall ability of a 
prospective small business contractor to meet quality, oer and time require- 
ments of a proposed contract and includes ability to perform, organization, 
experience, technical knowledge, skills, “know-how,” technical equipment and 
facilities. Contracting officers shall accept SBA certificates of competency as 
conclusive of a prospective contractor’s responsibility as to capacity * * * 

Since most of the deficiencies noted in the report must be regarded 
as relating to the capacity of the Kershaw Company, they are not for 
consideration in view of the conclusive character of the certificate of 
competency respecting Kershaw’s “capacity.” 

Concerning the purported default and poor performance of Mr. 
Teegarden under a private contract, we do not feel that such situation 
meets the criteria set out in section 1-903.1(d) of the ASPR, respect- 
ing the minimum standards for responsible prospective contractors. 
Moreover, there is considerable doubt whether that regulation envis- 
aged delinquencies such as here involved, which arose under private, 
rather than Government, contracts. 

The allegation that Mr. Teegarden “was not considered a respon- 
sible bidder” by the Highway Department of the State of Indiana does 
not appear to be a satisfactory index of Mr. Teegarden’s business 
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integrity, especially since the information is not supported by com- 
petent evidence and, at best, represents an isolated statement without 
significant probative value. See, in this connection, Bird v. Halsy, 
87 F. 671. 

As indicated in the report of the Assistant Chief of Engineers, the 
formulation of precise rules for application in determining a bidder’s 
lack of integrity is not feasible. Each case must be evaluated in the 
light of the particular circumstances involved. We believe, as a 
general proposition, that a bidder’s integrity and business ethics may 
properly be determined administratively by applying the “Causes for 
Debarment” enumerated in section 1-604.1 of the ASPR, or the causes 
and conditions for the suspension of contractors set out in section 
1-605.1 of the ASPR. However, those regulations, as well as the 
decisions of our Office, contemplate that the administrative deter- 
mination of lack of integrity or business ethics be based on clear and 
convincing evidence demonstrating such deficiencies on the part of 
the bidder. 

The decisions of our Office, referred to in the report, as being the 
“ground rules” used by the contracting officer in his determination to 
reject Kershaw’s bid were based on substantial, documentary evidence 
that the bidders were not responsible prospective contractors because 
of serious deficiencies not otherwise related to their capacity or credit. 
In B-138233, February 24, 1959, the evidence of record substantiated 
the administrative determination that the bidder had demonstrated 
poor business practices in regard to equipment, personnel, production 
and business relations. Our decision reported at 39 Comp. Gen. 468 
involved the conviction of a member of a joint venture, bidding on a 
GSA contract, for Federal income tax evasions incident to the per- 
formance of Government contracts, and, following the general rules 
for determining a prospective contractor's integrity, we held that such 
a person was nonresponsible because of lack of integrity. Both of 
those decisions are distinguishable from the instant matter in that the 
deficiencies there involved were adequately supported and established 
by competent evidence and were of such a serious nature as would have 
rendered the satisfactory performance of a Government contract 
extremely uncertain. That is not the case here. We are unable to 
agree with the proposition that the principals of the Kershaw Com- 
pany lacked integrity or had demonstrated poor business practices. 
A careful examination of all of the pertinent files reveals that much 
of the derogatory material relates to the parties’ capacity and that the 
remaining deficiencies have reference to matters which, in our opinion, 
do not reflect upon the bidder’s integrity. 
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Accordingly, the award made to Warren Brothers Roads Company 
should be canceled and, if otherwise proper, the bid of the C. G. 
Kershaw Contracting Company should be considered for award as 
the lowest responsible bidder. 

The files enclosed with the Assistant Secretary’s letter are returned 
as. requested. 


[B-143198] 


Civilian Personnel—Additional Compensation Restric- 
tion—Grant v. Appropriated Funds 


Transportation expenses and a weekly stipend paid by a non-Government school 
from Federal scientific research grant funds to an Indian school teacher, who is 
attending a science course during a period of annual and education leave, are 
not expenses directly incurred by the Government within the meaning of section 
1 of the act of August 24, 1912, as amended, 25 U.S.C. 275, which prohibits the 
incurrence of additional salary or expenses on account of education leave for 
Indian school teachers, such prohibition having application only to direct ex- 
penditures from appropriations of the Bureau of Indian Affairs and not to 
expenses incurred by a non-Government activity but ultimately borne by the 
Government through operation of the grant system. 


To the Secretary of the Interior, June 22, 1960: 


On June 13, 1960, your reference C—60-1231.19, your Administra- 
tive Assistant Secretary requested our decision concerning the pro- 
priety of the acceptance by a teacher employed in the Cheyenne- 
Eagle Butte School at Eagle Butte, South Dakota, of expenses of 
transportation plus a weekly stipend, while attending a course in 
physics at the South Dakota School of Mines and Technology, during 
a period of annual and educational leave. The weekly stipend is 
stated to be $75 for the teacher plus $15 for each dependent up to 
four, and is paid to the teacher by the School of Mines and Tech- 
nology out of a grant of funds made to the school by the National 
Science Foundation. 

Your doubt in the matter arises from the fact that the act of 
August 24, 1912, 37 Stat. 518, as amended, 25 U.S.C. 275, which 
authorizes educational leave for teachers in Indian schools, provides 
that “no additional salary or expense on account of such leave of 
absence shall be incurred.” 

We understand from correspondence submitted that the grant of 
funds to the South Dakota School of Mines and Technology by the 
National Science Foundation is not outright and unconditional. It 
can be revoked by the Foundation after consultation with the grantee 
as to any funds not obligated by firm commitment. Any funds re- 
maining after completion of the work contemplated by the grant will 
be returned tothe Foundation. Thus, transportation expenses and the 
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stipend payable to a teacher from an Indian school who attends the 
physics course conducted by the grantee (South Dakota School of 
Mines and Technology) essentially would be payable from Govern- 
ment funds. 

In the absence of a condition of the grant itself or an-understanding 
agreed upon in connection with such grant or a policy set forth in 
the Foundation’s “Grants for Scientific Research” referred to in the 
Foundation’s letter of November 22, 1959, a copy of which was not 
transmitted here, our view is that the restriction in the 1912 act 
against “the payment of additional salary or expense on account of 
such leave of absence” applies only to direct expenditures from appro- 
priations of the Bureau of Indian Affairs and not to an expense that 
may be incurred by a non-Government activity but ultimately borne 
by the Government through the operation of the grant system of the 
National Science Foundation. To construe the restriction in the 1912 
act as applying to a case when the expense is paid by a non-Govern- 
ment institution out of a National Science Foundation grant would 
appear to be inconsistent with the spirit and purpose of the National 
Science Foundation Act of 1950 to “strengthen basic research and 
education in the sciences,” see 42 U.S.C. 1862 (b), as well as the pro- 
vision in the 1960 fiscal year appropriation for the National Science 
Foundation making available not less than $30,250,000 for tuition, 
grants, and allowances incident to supplementary training for sec- 
ondary school science and mathematics teachers. 

Tn this connection we have noted the language appearing in Senate 
Report No. 468 of June 18, 1957, and House Report No. 453 of May 
15, 1957, concerning H.R. 3837, a bill which subsequently was enacted 
as an amendment to the 1912 act (Public Law 85-89). That language 
is as follows: 

No additional salary or expense shall be incurred by the Government on ac- 
count of leave under this legislation. [Italics supplied.] 

However, the expense of transportation and the weekly stipend pay- 
able to the teacher incident to attendance at the physics course in the 
South Dakota School of Mines and Technology are not directly “in- 
curred by the Government.” In fact, they are incurred by the school, 
a non-Government institution, although they ultimately are paid for 
from grant funds for which the Government’s obligation is incurred 
when the grant agreement is made. Hence, there is a sound basis for 
the conclusion that the restriction in the 1912 statute was not intended 
to apply to the transportation expenses and stipends paid by the 
South Dakota School of Mines and Technology from the grant 
awarded it by the National Science Foundation. Therefore, we 
conclude that the restriction in the 1912 act would not preclude the 
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South Dakota-School of Mines and Technology from paying trans- 
portation expenses and weekly stipends to the teacher here involved 
unless of course there exists some term or condition of the grant, un- 
beknown to us, embodying the statutory restriction. 


[B-142747] 


Civilian Employees—Computation of Per Diem—Delays at 
Terminals 


The term “place” as used in the time of departure and arrival provisions of 
section 6.9¢c of the Standardized Government Travel Regulations connotes any 
point at which per diem commences or ceases or at which a change in the per 
diem rate may occur and, therefore, includes the official station or other point 
at which travel begins as well as a temporary duty station. 

Although the time for the commencement of per diem for periods of delay ex- 
perienced by employees at air terminals due to flight schedule changes may not 
be established by an inflexible rule, if it is administratively determined that an 
employee exercised sound judgment and reason in remaining at the airport until 
the actual departure of the plane, per diem may be allowed from the scheduled 
time of departure. 

In the case of an employee who is directed to travel on official business from 
his permanent duty station in Panama to Bogota, Colombia, and who, because 
of a flight change, remains at the airport from 7:20 a.m. on Monday until 
4:00 a.m. on Tuesday, there would be no objection to the payment of per diem 
from 6:00 a.m. Monday to midnight Tuesday at the Panama rate, provided that 
the circumstances were such as to warrant a prudent traveler going to and 
waiting at the airport for that period of time; however, it would appear doubtful 
that the waiting period could be justified, in which event per diem should be 
allowed only for the quarter in which departure was scheduled on Monday, com- 
mencing again with the first quarter on Tuesday. 

In the computation of per diem when the actual time of departure from a 
terminal precedes the scheduled time, the actual time, within reasonable limits, 
may be regarded as the scheduled time for commencement of per diem; for 
example, an employee who in the computation of the applicable per diem rate 
actually departs Panama at 11:50 a.m. on Monday when the scheduled time of 
departure is 12: 20 p.m. on Monday and arrives at the temporary duty station in 
Caracas, Venezuela, at 6:10 p.m. the same day and departs on Wednesday at 
6:15 a.m.—the scheduled departure was earlier—arriving in Panama at 12:10 
p.m., the actual arrival times should be used at Caracas and at Panama. 

Where the departure of an employee who is transferred from New York to 
Paris is delayed from 7:00 p.m., March 6, 1960, to 7: 00 p.m., March 10, due to 
a dock strike, no per diem should be allowed for the period prior to 6: 00 p.m. 
on March 10. 


To the Secretary of State, June 23, 1960: 


On April 25, 1960, your Assistant Secretary for Administration 
requested our decision on several questions concerning the per diem 
in lieu of subsistence allowable under certain provisions of the 
Standardized Government Travel Regulations, as amended by Bureau 
of the Budget Circular No. A-7. The letter specifically refers to the 
amendments contained in Transmittal Memorandum No. 10 effective 
August 1, 1959. The questions presented will be considered in that 
light. 
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Question 1 is as follows: 


The opening sentence of section 6.9c provides “The time of departure from, 
or arrival at, a place shall be regarded as the hour at which the train, airplane, 
boat or other conveyance used by the employee is scheduled to leave from, or 
actually arrives at, its terminal, whether located within or beyond the official 
station...” Notwithstanding the prohibition contained in Standardized Gov- 
ernment Travel Regulations, section 6.8 against the payment of per diem at 
permanent duty station, does the word “place” as used in section 6.9c above, 
in so far as it pertains to departure, apply to departure from official duty 
station and/or other place where travel commences but not to departure from 
temporary duty places enroute? 


The term “place” as used in section 6.9¢ of the Standardized Gov- 
ernment Travel Regulations includes, within the purview of that 
section, any point at which per diem in lieu of subsistence commences 
or ceases or at which a change in per diem rate may occur. Therefore, 
it may include official station or other point at which travel com- 
mences, as well as a temporary duty station. In light of that con- 


clusion the discussions in the fourth paragraph of the letter require 
no comment. 


Question 2 


An employee traveling from the continental United States to a duty point 
beyond the continental limits of the United States for temporary duty of one 
week is scheduled to leave his official station by air on a flight schedule to depart 
at 2:30 p.m. and arrive at duty point at 7:00 p.m. However, due to a delay, the 
flight does not leave until 9:00 p.m. the same day, arriving at duty point at 
2:30 a.m. the next day. 


Question a. If the employee waits and takes the delayed flight, would he be 
entitled to per diem from 12:00 noon at the allowable rate for destination duty 
point? 

Question b. If under the same conditions set forth in (2) above, the employee, 
in order not to delay his departure, is able to exchange his tickets at the airport 
for a flight on another airline which is scheduled to depart and does depart at 
6:30 p.m. and arrives at duty point at midnight the same day, would he be 
entitled to per diem from 12:00 noon at the allowable rate for the destination 
duty point? 

The change effected in section 6.9c by amendments to the travel 
regulation promulgated under Transmittal Memorandum No. 10 is 
one designed to remedy the hardships occasionally imposed on travelers 
by the application of the “actual time of departure” rule. Therefore, 
if it be administratively determined that the traveler exercised the 
sound judgment and reason contemplated by section 1.1 of the 
Standardized Government Travel Regulations in going to the airport 
and remaining there during the period of delay, there would be no 
objection to the allowance of per diem beginning with the scheduled 
time of departure. We are unable from the facts presented to furnish 
categorical answers to the questions presented under 2. 
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An employee has orders to travel by air from his official station Panama, 
Panama, for temporary duty in Bogota, Colombia and return within the same 
calendar day to official station. Due to a delay, the scheduled and actual de- 
parture and arrival times are as follows: 

Scheduled Actual 
Tuesday 4:00 a.m. 
Arrive Bogota * 3 . * 10:20 a.m. 
Leave Bogota : , . 3:00 p.m. 
Arrive Panama 7 j = 9:00 p.m. 


Question. Would the employee be entitled to per diem from 6:00 a.m. Monday 
to midnight Tuesday at the Panama rate? 

If the circumstances were such as to warrant a prudent traveler 
within the purview of section 1.1, Standardized Government Travel 
Regulations, in going to and waiting at the airport from 7:20 a.m. 
Monday until 4:00 a.m. Tuesday, the question is answered in the affirm- 
ative. However, it would appear doubtful that waiting at the air- 
port could be justified and it may be that per diem should be allowed 
only for the quarter in which departure was scheduled on Monday, 
commencing again with the first quarter of Tuesday. 


Question 4 


An employee is scheduled to leave from his official station Panama, Panama, 
for temporary duty in Caracas, Venezuela and return. The scheduled and actual 
departure and arrival times are as follows: 

Scheduled Actual 
Leave Panama Monday 12:20 p.m Monday 11:50 a.m. 
Arrive Caracas - © 6:10 p.m. 
Leave Caracas Wednesday 5:45 a.m Wednesday 6:15 a.m. 
Arrive Panama si ™ 12:10 p.m. 


Question. What are the maximum allowable rates of per diem in this case 
and how would per diem be computed? 


When actual times of departure precede the scheduled time, the 
actual time, within reasonable limits, may be regarded as the scheduled 
time. Thus, in the case presented the traveler may be regarded as de- 
parting Panama at 11:50 a.m. Monday and departing Caracas at 5:45 
a.m. Wednesday. The actual arrival times should be used at Caracas 
and at Panama as required by regulations. The applicable rates 
should be determined and the computation made accordingly. 


Question § 


An employee commencing travel from his official station New York, New 
York, under transfer orders to Paris, France, has reservations on the S.S. “United 
States” scheduled to sail at 7:00 p.m. March 6, 1960. However, due to a dock 
strike he is unable to board the vessel until the afternoon of March 10, the day 
the vessel is rescheduled to sail at 7 :00 p.m. 

Question. Under these circumstances would the employee be entitled to per 
diem at the $6 rate from 6:00 p.m. March 6 to midnight March 10, 1960, unless 
the Department authorized a different rate of per diem under Standardized Gov- 
ernment Travel Regulations, section 6.2c(3) (b) ? 
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Since New York is said to be the official station of the employee, we 
should be inclined to rule under the bare facts presented that the re- 
scheduled sailing time and date is the time of departure. In that 
view, it follows that no per diem is allowable for the period prior to 
6:00 p.m. March 10, 1960. 


[B-142804] 


Contracts — Specifications — Deviations — Drawings, Etce., 
Voluntarily Submitted 


A low bidder who voluntarily submitted with his bid general literature on vari- 
ous models of equipment manufactured by it, without reference to the particular 
type of equipment required by the invitation or the model intended to be fur- 
nished and without reference in the bid to any exceptions to the specifications, 
may not be regarded as offering other than the specification equipment or as 
qualifying the bid and, therefore, the bid should not be rejected on the basis 
that the descriptive literature made it nonresponsive to the invitation. 


To Branko Stupar, June 24, 1960: 


Reference is made to your letter of May 13, 1960, protesting, on 
behalf of the Elliott-Williams Company, against the consideration of 
the bid submitted by the Hill Refrigeration Corporation under invita- 
tion for bids No. WA-PC-R-78511-A-3/24/60. 

The invitation, issued on March 3, 1960, by the Federal Supply 
Service, Region 3, General Services Administration, requested bids 
under items 41(a) and 41(b) for the furnishing and installing of 


refrigerators at Langley Air Force Base in accordance with detailed 
specifications. Bids were opened as scheduled on March 24, 1960, and 
it appears from the abstract of bids that Hill submitted the lowest 
aggregate bid on items 41(a) and 41(b) in the amount of $12,291.20, 
and that Elliott-Williams submitted the next lowest aggregate bid 
in the amount of $12,619. Hill indicated on the bidding schedule 
that it was offering its “Hill” brand refrigerator. You contend 
that Hill attached to its bid and made a part thereof its company 
specifications which are inconsistent with the Government specifica- 
tions for the equipment. You, therefore, request that the Hill bid 
be rejected as being nonresponsive to the invitation. In support of 
that position, you refer to our decision reported at 36 Comp. Gen. 
705, wherein we held, quoting the syllabus, that: 

A bidder who voluntarily augments his bid with drawings which contain 
material deviations from the specifications may not be given an opportunity 
after the bids are opened to clarify the reasonable doubt concerning his inten- 
tion to furnish equipment meeting the requirements nor may the deviations 
which go to the substance of the bid be waived as mere informalities. 

As you contend, there was enclosed or attached with the Hill bid 
certain literature denominated as a “Specification Sheet” which not 
only was illustrative of the type of refrigerator it manufactured but 
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also contained details of construction relating to the dimensions, 
materials, capacities, and other characteristics of Hill refrigerators. 
However, it is noted that such literature was illustrative of at least 
five different models of Hill refrigerators, and nothing is contained 
in such literature which would be indicative of the particular model 
Hill may have intended to furnish under the invitation. Thus, it 
would appear that this literature is general in nature without specific 
reference to the particular type of equipment the Government desired 
or the model which Hill intended to furnish as meeting the invitation 
requirements. The Hill bid contained no reference to the enclosed 
literature and no exception to the specifications was noted by Hill 
either on its bid or on its literature. In fact, such literature contained 
no legends or other references from which it might be inferred that 
it was intended to constitute a part of Hill’s bid. Paragraph 2(b) 
of the Supplemental Provisions which were incorporated by reference 
in the invitation provided : 

(b) Bidder-Specified Brand Names. Where detailed specifications are shown 
or referred to in the Schedule, insertion of brand name and numbers by the 


bidder will, unless otherwise stated by the bidder, be understood to mean that 
the articles so offered fully comply with the specification requirements. 


We do not feel that Hill offered to furnish other than specification 
refrigerators within the purview of the above-quoted paragraph. 
And we cannot hold, under the circumstances here involved, that 
Hill by furnishing with its bid the literature in question affirmatively 
“stated” that it was offering other than specification equipment. It 
is our view that the voluntary furnishing of literature with a bid, 
with nothing to evidence an intent to qualify the bid or to deviate 
from the advertised specifications, does not render such a bid 
nonresponsive. 

Moreover, since items 41(a) and 41(b) were not referenced to any 
particular brand so as to require a bidder, under the provision on 
page 3 of the invitation, entitled “Government-Specified Brand 
Names,” to submit data with its bid if it proposes to offer an article 
other than the brand-name article referenced in the invitation, it may 
not be said that the literature here involved constituted “descriptive 
material” within the meaning of this provision. The decision of our 
Office cited above is clearly distinguishable from the instant case. 
The drawing involved in that decision contained such a qualifying 
legend as would have created a reasonable doubt concerning the bid- 
der’s intention to furnish equipment meeting the requirements of the 
invitation. Such is not the case here. 

In view of the foregoing, it is our opinion that the acceptance of 
Hill’s low bid consummated a binding contract requiring delivery of 
the refrigerators in strict accordance with the invitation specifications, 


551978 O - 61 -58 
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We are advised that a purchase order was issued to Hill on April 
28, 1960, at its bid price, and that delivery and installation of the 
refrigerators were accomplished about June 16, 1960. Accordingly, 


. your protest is denied. 
[B-143038] 


Civilian Employees—Per Diem—Hours of Departure— 
Home v. Plane Departure 


Employees who, incident to the commencement of official travel, are authorized 
to use privately owned automobiles from their homes in Washington, D.C., to 
the Friendship International Airport—a distance of less than 50 miles—are not 
entitled to have their per diem allowance computed from the time of departure 
for the airport but are limited by section 6.9c(1) of the Standardized Govern- 
ment Travel Regulations to per diem from the time the airplane is scheduled 
to depart. 


To E. L. Barteet, Department of Justice, June 24, 1960: 

On May 20, 1960, you transmitted to our Office a reclaim voucher, 
with enclosures, in favor of Mr. Ralph A. LaVallee, for $3, covering 
one-fourth day’s per diem administratively disallowed for May 10, 
1960, and requested our decision as to whether you may certify the 
voucher for payment. 

The record shows that Mr. LaVallee and three other employees of 
the Federal Prison Industries staff were authorized to attend a 
regional conference of Prison Service personnel held at the Federal 
penal institution of Lompoc, California. All four employees traveled 
to the west coast together leaving Friendship Airport by jet plane, 
tourist class, at 12 noon on May 10, 1960. Mr. LaVallee and two of 
the other employees returned to the Friendship International Airport 
at 7:45 a.m. on May 14, 1960. 

To get to and from the Friendship Airport Mr. LaVallee used his 
privately owned automobile. Besides himself he transported the 
other three employees from the Washington, D.C., area to the air- 
port. He stored his automobile there and upon return he took the two 
employees who returned with him to their homes. For the use of his 
automobile he claimed and was paid $7.60, 76 miles at $0.10 per mile, 
presumably on the basis of an administrative authorization or ap- 
proval for use of the automobile at that rate. 

In addition to the mileage of $7.60 Mr. LaVallee also claimed 414- 
days’ per diem. The two employees who came back with him also 
claimed 414 days’ per diem. All three computed the per diem on the 
theory that departure from Washington, D.C., about 10 a.m. on May 
10, 1960, in the privately owned automobile was tantamount to their 
departure by the shuttle bus—departure time 10:30 a.m.—which hauls 
passengers between Washington, D.C., and the Friendship Airport, 
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a distance of less than 50 miles, Administratively, the 14-day per 
diem, 6 a.m, to 12 noon, May 10, 1960, was suspended. 

Mr, LaVallee further justifies the reclaim by showing that the use 
of his automobile instead of the shuttle bus service resulted in a savings 
to the Government. On the return trip Mr. LaVallee transported one 
of the employees to his residence in Bethesda, Maryland, a total of 
10 miles more than would have been traveled had he not taken the 
employee home. The employee had used a taxicab to reach Mr. La- 
Vallee’s residence at a cost of $2.50 on the day of departure on May 10, 
1960. Deviation from the direct route to and from Friendship Airport 
was insignificant so far as it concerned transporting the other two 
employees between their homes and the airport. 

Section 6.9¢ of the Standardized Government Travel Regulations, 
as amended effective May 1, 1960, provides in part as follows: 


Generally for computing per diem allowances official travel begins when the 
train, airplane, boat, or other conveyance is scheduled to depart from its depot, 
airport, or dock and ends when the train, airplane, boat, or other conveyance 
actually arrives at its depot, airport, or dock at the conclusion of a trip. How- 
ever, the following exceptions are authorized : 

(1) When a traveler uses an automobile or other nonscheduled means of 
transportation between his office, home, or other point of departure and a depot, 
airport, or dock located more than fifty miles distant (determined by usually 
traveled motor route), official travel for computing per diem allowances begins 
when the employee actually leaves his home, office, or other point of departure 
and ends when he returns from such depot, airport, or dock to his home, office, or 
other point at the conclusion of his trip. 


The above-quoted regulation as applicable to the case submitted 
limits the allowable per diem to begin at the time the airplane is 
scheduled to depart from the Friendship Airport, since the record 
shows that Mr. LaVallee did not travel more than fifty miles by 
automobile from his home to the airport. The Standardized Govern- 
ment Travel Regulations are issued pursant to section 7 of the Travel 
Expense Act of 1949, of Public Law 92, 63 Stat. 167, 5 U.S.C. 843, 
and, therefore, have the full force and effect of law. Consequently, our 
Office has no authority to waive these regulations. 

Therefore, the voucher which, together with enclosures, is returned 
may not be certified for payment. 


[B-143073] 


Bidders—Qualifications—Failure To Submit Information 
Before Bid Opening on Business Affiliates 


The failure of a bidder to submit, prior to bid opening, an affidavit concerning 
business affiliations as required by the invitation is a deviation which goes to 
the determination of the bidder’s responsibility rather than to the responsive- 
ness of his bid; and, therefore, such failure may be waived, notwithstanding 
the statement in the invitation that such failure would result in rejection of 
the bid. 
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To the Secretary of the Air Force, June 24, 1960: 


Reference is made to a letter dated June 16, 1960, from the Deputy 
for Procurement and Production, furnishing a report on the protest 
of Quiller Construction Company, Inc., against the rejection of its bid 
submitted in response to invitation for bids No. IF B—04-611-60-199 
issued by the Director of Procurement, Edwards Air Force Base, 
California. 

The invitation solicited bids for furnishing all labor, equipment, 
and materials necessary for the rehabilitation and improvement of 
1050 Title VIII (Wherry) housing units at Edwards Air Force Base 
in accordance with specifications and drawings incorporated therein 
by reference. 

The bids were opened on May 31, 1960, and eight bids were received. 
Quiller Construction Company, Inc., submitted the lowest aggregate 
bid of $2,615,700. The next low bid was submitted by P. J. Walker 
Company, which quoted an aggregate bid of $2,635,870. The invi- 
tation called for a basic bid plus three additive alternates. It has been 
decided to award a contract for the basic bid plus additive alternate 
number 1 only. On the basis of the proposed award the total bid of 
Quiller amounts to $2,215,200, whereas the aggregate bid of Walker 
on the same basis amounts to $2,218,468, or $3,268 more than the bid 
of Quiller. 

Provision 22 of the invitation required bidders to submit with the 
bid an affidavit containing information whether or not the bidder had 
any business affiliates. This provision is the one set forth in para- 
graph 2-201(a) (xxiii) of ASPR and states categorically that “Any 


bid which fails to include such an affidavit will be considered non- 
responsive and will be rejected.” Quiller failed to submit the re- 


quired affidavit prior to bid opening but has submitted such an 
affidavit dated June 6, 1960, 


The contracting officer considered the bid of Quiller nonresponsive 
and rejected it. He proposed to award the contract to Walker as the 
low responsive bidder. 


It is stated in the letter of June 16, 1960, from the Deputy of Pro- 


curement and Production, that the provision in paragraph 2-201(a) 
(xxiii), ASPR, which was used here, was intended for use in cases 
where the contracting officer, either because the procurement was set 
aside to small business or because of the competitive nature and past 


experience with a particular industry, believes that such an affidavit 


would disclose the existence of possible irregularities in bidding, such 
as collusion or a claim of small business standing without taking 
affiliates into consideration. Also, it is stated that the contracting 
officer in this case had some past unsatisfactory experience with a 
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number of construction contractors and for that reason he decided 
that it would protect the Government’s interest to have such a re- 
quirement in the invitation to disclose any possible connection be- 
tween the bidder and such unsatisfactory contractors. It is concluded 
in the letter that the ASPR provision was not designed for this pro- 
curement and that instructions will be issued to purchasing activities 
to limit the use of the provision regarding affiliates to situations 
where there are specific indications of possible collusive bidding prac- 
tices or where there is a small business set-aside. 

The question here is whether the deviation from the invitation 
requirement is one merely of form or one of substance. Paragraph 
11 of the Instructions to Bidders provides that the Government re- 
serves the right to waive any informality in bids received when such 
waiver is in the interest of the Government. Our Office has held that 
deviations in bids may be waived provided they do not go to the 
substance of the bid so as to affect the price, quality, or quantity of 
the article offered and is not prejudicial to the rights of other bidders. 
17 Comp. Gen. 554; 30 zd. 179. We have held that a bid requirement 
that a bidder furnish a list of subcontractors is to be construed as an 
incident to a determination of the bidder’s ability to perform and 


that such information may be supplied after bid opening. 89 Comp. 
Gen. 247. We have adhered to the view that where information is 
called for to determine the responsibility of the bidder rather than 


the responsiveness of the bid, such information may be provided 
subsequent to bid opening. See B—142350, March 30, 1960, 39 Comp. 


Gen. 655. The reported facts indicate that the purpose of the re- 


quired affidavit in this case was to assist the contracting officer in 


determining the responsibility of the bidder rather than the respon- 
siveness of the bid. 


In the circumstances, we conclude that the failure to submit the affi- 
davit in question prior to bid opening may be waived and the contract 


may be awarded to the Quiller Construction Company, Inc., if other- 
wise proper, notwithstanding the statement in the invitation that such 
failure will result in rejection of a bid. 


[B-136961] 


Vessel Sales—Statutory Construction—Ambiguity Between 
Statements Made During Congressional Consideration of 


Bills 


In the determination of the sales price for certain vessels authorized to be sold 
to a foreign country, pursuant to the act of May 14, 1960, P.L. 86-473, 73 Stat. 
143, the depreciation allowance given to the purchasers is for computation on the 
statutory sales price before such sales price is reduced by prior payments in 
accordance with the explanation given by a member of the conference committee 
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when the conference report on the bill, which became the act of May 14, 1960, 
was being considered, which explanation is regarded as having more weight than 
an earlier statement made, at the time of its passage by the Senate, by the 
chairman of the legislative committee which reported the bill, to the effect that 
the depreciation allowance was to be computed on the sales price after reduction 


of the contract payments. 
To the Acting Administrator, Maritime Administration, June 27, 
1960: 

Reference is made to your letter of May 27, 1960, requesting our 
opinion as to the amount on which depreciation is to be computed in 
determining the sales price of vessels under Public Law 473, 86th 
Congress, 2d Session, 74 Stat. 143. That portion of the statute which 
gives rise to your question reads as follows: 


The sale price of the vessels shall be the statutory sales price, less payments 
heretofore made from 1948 to 1951 on account of the purchase of the four named 
vessels, and less depreciation computed at the rate of 3% per centum per annum 
from the date of default under the original contract to the date of sale under 
this Act. [Italics supplied] 

The clause italicized above was inserted as an amendment by the 
Senate Interstate and Foreign Commerce Committee, which favorably 
reported the bill to the Senate on March 4, 1960. 

While the foregoing amendment is not entirely free from ambiguity, 
we would be inclined to the view that a strict construction of the 
language used would lead to the conclusion that the amount on which 
the depreciation is to be computed would be the statutory sales price 
before it is reduced by the payments. It appears that you share the 
same view; however, because of the obvious conflict between the two 
explanations set forth below, first, by the Chairman of the legislative 
committee at the time the amendment was reported on the Senate 
floor, and later by one of the Managers on the part of the Senate on 
the Conference Committee, you feel that the matter is not free from 
doubt as to the base upon which the depreciation is intended to be 
computed. Hence, you request whether we concur in your view. 

A brief review of the relevant legislative background, as set forth 
in your submission, is as follows: 

During consideration of the bill on the Senate floor, Senator Mag- 
nuson, Chairman of the Committee on Interstate and Foreign 
Commerce, upon inquiry from Senator Williams, explained that, 
according to his staff, the amendment would provide that the depre- 
ciation would be computed on the statutory sales price as reduced by 
the payments which were made under the original contract. See 106 
Cong. Rec. 6179 (March 28, 1960). Subsequently, however, upon 
presenting the Conference Report to the Senate, wherein the House 
receded from its disagreement from the Senate amendment, Senator 
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Bartlett, one of the Managers on the part of the Senate, explained in 
pertinent part as follows: 

* * * Such depreciation, the conference agreed, would be computed on the statu- 
tory sales price before that statutory sales price is reduced by payments the 
purchaser has already made. [Italics supplied]. See 106 Cong. Rec. 1 
(May 12, 1960). 

As you know, the courts have excepted from the general rule 
excluding the use of statements in debate of individual legislators 
as to the meaning of the bill, the statements of the member of the 
committee in charge of the bill. His remarks upon presenting the bill 
and the answers made by him to questions asked by members will be 
considered by the courts in construing provisions of the bill subse- 
quently enacted into law. See Section 5007, Sutherland on Statutory 
Construction. It has been held that these statements are in the nature 
of supplemental committee reports and are entitled to the same weight 
accorded formal committee reports. 

Thus, by application of the foregoing rule, the comments of Senator 
Magnuson, standing alone, manifestly should be given serious con- 
sideration in determining the legislative intent of the language 
involved. But the courts have likewise adopted the same attitude 
toward statements of the member of the Conference Committee who 
explains to the body the action his committee has taken in eliminating 
the differences between it and the other house of the legislature. 
Sutherland on Statutory Construction, Section 5011. 

It appears significant to observe that upon the bill being referred 
to conference, Senator Magnuson was one of the three Managers on 
the part of the Senate. Furthermore, the primary purpose of the 
conference was to resolve the one and only difference between the 
legislative bodies, i.e., the Senate amendment providing for the sub- 
ject depreciation. Hence, it would appear logical to assume that 
the explanatory remarks by Senator Bartlett, one of the other Man- 
agers, that the depreciation would be computed on the statutory sales 
price before its reduction by prior payments, must have been con- 
curred in by Senator Magnuson. In any event, there appears to have 
been no objection to the explanation given, as evidenced by the imme- 
diate adoption of the Conference Report. Therefore, upon giving 
effect to the lapse of time between the introduction of the amendment 
upon the Senate floor and the presentation of the Conference Report, 
together with the intervening deliberation of the matter in confer- 
ence, we would be inclined to the view that the explanation given by 
a member of the conference committee properly should supersede any 
comments theretofore made. 

As further evidence of the intent of the bill, we believe it appro- 
priate to refer to House Report No. 1050, 86th Congress, 1st Session, 
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accompanying the subject bill, wherein it is explained that as orig- 
inally introduced H.R. 8042 provided that the sale price of the vessels 
would be the greater of (1) the statutory sales price of the vessels 
under section 3(d) of the Merchant Ship Sales Act of 1946, 41 U.S.C. 
1736(d), except that additional depreciation at a rate to be deter- 
mined by the Secretary of Commerce would be deducted from that 
price for the period from the time when the floor price under the 
act was reached to the date the sale contract is entered into, or (2) 
the present fair market value of the vessels as determined by the 
Secretary of Commerce. The report pointed out that the sale price 
thus obtained would be further reduced by the downpayment and 
installments of principal paid under the original sales contract. 
Upon reaching the Senate, the bill was amended by the Senate Com- 
mittee, apparently upon recommendation of the Department of State, 
to provide for the aforementioned depreciation. See Senate Report 
No. 1156, 86th Congress, 2d Session. In its letter of February 15, 
1960, the Department of State advised the Committee that it had 
been informed by the Chinese Embassy and by shipping officials in 
the Republic of China that “it would be willing to take the vessels 
if an allowance for depreciation of 314 percent is permitted to reduce 
the price of the vessels.” Also, in a statement to the Committee by 
the Chairman of the Board of Directors of the China Merchants 
Steamship Navigation Company, he emphasized that “it would be 
our hope that an amendment allowing 314 percent annual depreciation 
from 1948, the time of the original sale of the ships to China can 
be inserted in the present bill.” 

In the light of the foregoing, we find no reason to disagree with 
your opinion that the Congress intended the amount on which depre- 
ciation is to be computed in determining the sales price of vessels 
to be the statutory sales price before it is reduced by amounts paid 
between 1948 and 1951. 


[B-142650J] 


Military Personnel—Retired Pay Increases—Annuity Elee- 
tions for Dependents—Deduction Adjustments—General 
Accounting Office Settlements 


Although a settlement by the General Accounting Office may not be revised by 
a disbursing officer, such settlement does not preclude a disbursing officer from 
considering matters extraneous to the settlement, even though such consideration 
involves a part or all of the period covered by the settlement. 

A General Accounting Office settlement which increased the retired pay of a 
member of the uniformed services but did not establish the separate matter of 
the resulting change in retired pay deductions for the costs of an annuity for 
the member’s dependents, because information concerning the member’s survivor- 
ship annuity election was not furnished, does not preclude administrative adjust- 
ment of the member’s account retroactively to the beginning of the period in 
which the member’s retired pay was increased. 
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Under settlements by the General Accounting Office which increase retroactively 
the retired pay of members of the uniformed services and also include an 
adjustment of the deductions for the costs of annuities for the members’ depend- 
ents, which adjustments are subsequently determined to be incorrect, the General 
Accounting Office will, in the case of an overpayment, undertake to obtain a 
refund from the member and in the case of an underpayment will issue a supple- 
mental settlement, and administrative action to correct the annuity deductions 
in such cases may only be made from the day following the period of the 
General Accounting Office settlement. 

In the case of a member whose claim for increased retired pay was allowed 
pursuant to judgment of the Court of Claims, the matter of proper costs of the 
member’s Uniformed Services Contingency Option Act election, which was not 
involved in the suit before the Court of Claims, is affected by the judgment only 
to the extent that such judgment fixed the rates of the member’s retired pay; 
and, therefore, the annuity costs should be adjusted administratively from the 
effective date of the member’s annuity option election based upon the increased 
retired pay rate fixed by the Court. 

A Court of Claims judgment for increased retired pay, which did not take into 
consideration the change in the costs of the member’s annuity option elections, 
does not operate to estop the adjustment of the contingency option costs for both 
the period covered by the judgment and any period thereafter based on the 
increased retired pay rate fixed by the Court. 


To R. A. Wilson, Department of the Navy, June 27, 1960: 


Reference is made to your letter of March 29, 1960, with enclosures, 
forwarded here under submission No. DO-N-496 (assigned by the 
Department of Defense Military Pay and Allowance Committee), 
requesting decision as to certain questions arising in connection with 
elections under the Uniformed Services Contingency Option Act of 
1953, 67 Stat. 501, 10 U.S.C. 1431-1444. 


The facts in the four cases involved in the submission are stated 
as follows: 


a. Hubert CAMPBELL, 279 02 16, BMCC, USN (Retired) 


Claim for difference between one-half and one-third formulas pursuant to 
32 Comp. Gen. 159 for the period 17 December 1947 through 31 December 1957, 
was settled by the General Accounting Office and paid 16 July 1958. See 
enclosure (1). 

The monthly cost of Campbell’s Uniformed Services Contingency Option elec- 
tion was based on gross pay of $144.48, which the member was receiving on 
6 April 1954, the date of his Uniformed Services Contingency Option election. 
As a result of the aforementioned settlement, the member’s gross pay as of 6 
April 1954 was increased to $145.86, but adjustment of Uniformed Services 
Contingency Option cost ($4.77 vs. $4.72) for the period 1 April 1954 through 31 
December 1957 was not taken into consideration in the settlement, since neither 
the member nor the Navy Finance Center informed the General Accounting 
Office that Uniformed Services Contingency Option costs were being deducted. 
Deductions are still being made at the rate of $4.72 per month. 


b. Chief Warrant Officer William Edward ALLEN, USN (Retired), 284130 

Claim for retired pay adjustment pursuant to 37 Comp. Gen. 591 for the period 
1 June 1951 through 30 November 1958 was settled by the General Accounting 
Office and paid 12 March 1959. See enclosure (2). 

In paragraph 4 of enclosure (3) we informed the General Accounting Office 
that if the claim was allowed, the cost of the member’s Uniformed Services 
Contingency Option election of 8 February 1954 would be increased to $2.38 
per month (an increase of $0.46) based on gross pay of $216.22, such gross pay 
being the adjusted amount as of the date of the member’s Uniformed Services 
Contingency Option election. However, it will be noted that on enclosure (2) the 
deductions were changed when gross pay was changed as of 1 April 1955 and as 
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of 1 June 1958. In view of reference (f) [83 Comp. Gen. 491], it appears that 
the Uniformed Services Contingency Option cost should have been adjusted to 
the one monthly rate, $2.38, for all periods on and after 1 February 1954. 
Therefore, for the period beginning 1 December 1958, through current date 
Uniformed Services Contingency Option costs have been deducted from the 
member’s retired pay at the rate of $2.38. 


c. Lieutenant Ernest A. CUSHMAN, USN (Retired), 52774 


Claim for retired pay adjustment on the basis of the decision of the Court of 
Claims in the case of Gordon vs. United States, 134 C. Cls. 840, for the period 
2 March 1949 through 31 March 1959 was settled by the General Accounting 
Office and paid on 19 May 1959. See enclosure (4). 

In paragraph 4 of enclosure (5) we informed the General Accounting Office 
that, if the claim was allowed, the cost of the member’s Uniformed Services 
Contingency Option election of 1 February 1954 would be increased to $45.66, 
retroactive to 1 February 1954. Accordingly, on enclosure (4) Uniformed 
Services Contingency Option costs were adjusted to that rate for the period 
1 February 1954 through 31 March 1959. Subsequently we discovered that the 
rate of $45.66 was erroneous and that the correct monthly cost, based on gross 
pay of $311.02, is $45.60. Therefore, for the period subsequent to 31 March 1959 
we adjusted the monthly Uniformed Services Contingency Option costs to the 
rate of $45.60. 


d. Edward Francis COOKE, 122 49 92, BMCC, USN (Retired) 


Claim for increased retired pay for the period 1 September 1949 through 30 
September 1955, on the basis of the Court of Claims decision in the case of 
Christopher C. Sanders, was settled by the Court of Claims, based upon informa- 
tion supplied on 27 October 1955 by the Navy Finance Center. See enclosure (6). 

The monthly cost of Cooke’s Uniformed Services Contingency Option election of 
28 April 1954 was based on gross pay of $137.59, which the member was receiv- 
ing on the date of his Uniformed Services Contingency Option election. As a 
result of the aforementioned settlement, the member’s gross pay as of 28 April 
1954 was increased to $144.14, but adjustment of the Uniformed Services Con- 
tingency Option cost ($35.27 vs. $33.67) for the period 1 April 1954 through 
80 September 1955 was not taken into consideration in the settlement, since 
no details concerning Uniformed Services Contingency Option costs were fur- 
nished the Court of Claims on enclosure (6). Deductions are still being made 
at the rate of $33.67 per month. 


The four questions presented for decision are separately quoted 
and discussed below. The third and fourth questions have been re- 
lettered “c” and “d” as a matter of convenience. 


a. Since no adjustment of Uniformed Services Contingency Option costs was 
included in the General Accounting Office settlement in the case of Hubert 
Campbell, may we adjust the costs in his case to the monthly amount of $4.77 
retroactive to 1 April 1954, or may the adjustment be effected only from 1 
January 1958, the day subsequent to the period covered by the settlement? 

Under 14 Comp. Gen. 572, cited by you in connection with ques- 
tion “b,” below, matters disposed of by a settlement of our Office 
may not be revised by a disbursing officer. However, a settlement 
by this Office does not bar a disbursing officer from consideration 
of matters extraneous to the settlement, even though involving a part 
or all of the period covered by the settlement. For example, the 
settlement of a claim by the General Accounting Office for per diem 
allowance—whether favorable or unfavorable to the claimant—would 
not preclude subsequent consideration, if otherwise proper, by a dis- 
bursing officer of a claim for the same member for increased basic 
pay for the period or a part thereof covered by our settlement. In 
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Campbell’s case, our settlement established the proper gross rates of 
his retired pay under applicable laws. It did not consider or establish 
the separate matter of the proper amounts to be deducted from such 
gross rates as the costs of an annuity for his dependents. The matter 
of such deductions may be adjusted administratively. 

Accordingly, question “a” is answered by saying that the option 
costs in Campbell’s case are properly for adjustment by the Depart- 
ment of the Navy from April 1, 1954. 

b. In the cases of CWO Allen and LT Cushman erroneous adjustments of the 
Uniformed Services Contingency Option costs were included in the General Ac- 
counting Office settlements. It appears that, in view of reference (c) [14 Comp. 
Gen. 572], we may not adjust the costs for the period covered in the settlements, 
but was it proper to adjust the Uniformed Services Contingency Option costs in 
each of these cases from the day following the period covered by the settlement? 
Would the answer be the same if the settlements had been made by the Court of 
Claims? 

In our settlement of the claim of Chief Warrant Officer Allen for 
additional retired pay from June 1, 1951, to November 30, 1958, costs 
of his election under the Uniformed Services Contingency Option Act 
of 1953 were considered and should have been adjusted by deductions 
at the rate of 46 cents per month for the period February 1, 1954, to 
November 30, 1958, a total of $26.68. Instead, deductions were made 
at the rate of 46 cents per month from February 1, 1954, to March 31, 
1955, $6.44; at the rate of 41 cents per month from April 1, 1955, to 
May 31, 1958, $15.58; and at the rate of 44 cents per month from June 
1, 1958, to November 30, 1958, $2.64; an aggregate of $24.66. Thus, 
the officer was overpaid $2.02 in our settlement. We will request him 
to refund that amount direct to us to adjust his retired pay deductions. 

In our settlement of the claim of Lieutenant Cushman for addi- 
tional retired pay from March 2, 1949, to March 31, 1959, costs of his 
election under the Uniformed Services Contingency Option Act of 
1953 were considered and should have been adjusted at the rate of 
$12.72 per month (difference between $45.60 and $32.88), from Febru- 
ary 1, 1954, to March 31,1959. Instead, deductions were made at the 
rate of $12.78 per month for that period resulting in an underpayment 
of $3.72 (62 months at 6 cents per month). A supplemental settle- 
ment will issue in the officer’s favor for $3.72. 

Question “b” is answered by saying that it was proper in the cases 
of Chief Warrant Officer Allen and Lieutenant Cushman to adjust the 
costs of the annuity options elected by them from the day following 
the period of our settlement in each case. The portion of the question 
which refers to the Court of Claims requires no answer since claims of 
the type here involved will be settled here rather than by means of 
suits in the Court of Claims, it having been decided that we will follow 
the Gordon v. United States, 134 C. Cls. 840, and Tato v. United 
States, 136 C. Cls. 651, cases. See 38 Comp. Gen. 348 and 37 ¢d. 591. 





890 DECISIONS OF THE COMPTROLLER GENERAL [39 


Claims of this type are not concerned with Contingency Option Act 
matters and if a judgment were rendered in such a case the court 
should not consider the cost of an annuity under that act in determin- 
ing the amount due the plaintiff. See answer to question “d” below. 


c. May we adjust the costs for Cooke’s Uniformed Services Contingency Option 
election to the monthly amount of $35.27 retroactive to 1 April 1954, or may the 
adjustment be effected only from 1 October 1955, the day following the period 
covered by the settlement? 

d. Does the Court of Claims judgment, which did not take into consideration 
the change in Uniformed Services Contingency Option costs, operate to estop 
the adjustment of Uniformed Services Contingency Option costs for both the 
period covered by the settlement and any period thereafter? 


The question of the proper rates of Cooke’s retired pay for the 
period September 1, 1949, to September 30, 1955, and thereafter was 
settled by the judgment of the Court of Claims in his favor. See 36 
Comp. Gen. 501, cited in your letter. The matter of proper costs of 
Cooke’s Contingency Option Act election, however, was not involved 
in his case before the Court of Claims and is affected by the court's 
judgment only to the extent that such judgment fixed the rates of his 
retired pay. 

Accordingly, question “c” is answered by saying that the matter of 
the annuity costs of Cooke’s election of options should be adjusted by 
the Department of the Navy from April 1, 1954, based on the rate of 
$144.14 fixed by the court, and question “d” is answered in the 
negative. 


[B-142926] 


Military Personnel—Retired Pay—Fleet Reservists—aAct of 
July 24, 1956 


An enlisted member who was in receipt of retainer pay at the time of discharge 
from the Fleet Reserve on September 24, 1941, having been transferred to the 
Fleet Reserve on August 25, 1936, upon completion of 20 years of active Federal 
service does not come under the act of July 24, 1956, which was intended to 
authorize transfer to the Fleet Reserve or Fleet Marine Corps Reserve and 
retirement of only those former enlisted men who were discharged prior to 
August 10, 1946, and who had not then been eligible for transfer to the Fleet 
Reserve because their 20 years or more of active service was not entirely in 
the Navy or Marine Corps; and, therefore, the member may not be reappointed 
to the Fleet Reserve for entitlement to retired pay under section 3 of the act 
which provides for computation of retired pay on the annual and longevity pay 
received at time of discharge. 


To the Secretary of the Navy, June 27, 1960: 


Reference is made to letter of May 17, 1960, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces) requesting 
decision as to the retired pay to which Lawrence Walter Bevins, dis- 
charged from the Fleet Reserve on September 24, 1941, would be en- 
titled upon reappointment to the Fleet Reserve and transfer to the 
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retired list under authority of the act of July 24, 1956, 70 Stat. 626, 
34 U.S.C. 854c-1 to 5 (1952 Edition), Supp. IV, now codified as note 
to 10 U.S.C. 6330 (1958 Edition). Apparently the request was not 
assigned a “submission number” by the Department of Defense Mili- 
tary Pay and Allowance Committee. 

It is stated that the former enlisted man was discharged from the 
Fleet Reserve under honorable conditions on September 24, 1941, 
having been transferred to the Fleet Reserve on August 25, 1936, 
upon completion of 20 years’ service. Apparently, the former mem- 
ber has requested reappointment to the Fleet Reserve under the act 
of July 24, 1956. Since he had over 20 years of active Federal service 
at the time of his discharge, it was indicated that he will be reap- 
pointed. The only question submitted concerns the amount of retired 
pay which will be due him in view of section 3 of the act, 34 U.S.C. 
854¢c, which provides for the computation of such retired pay on the 
basis “of the annual base and longevity pay he was receiving at the 
time of his last discharge.” Since Bevins was receiving retainer pay 
at the time of his discharge on September 24, 1941, the belief is ex- 
pressed that his retired pay should be computed on the active duty 
base and longevity pay he was receiving on August 25, 1936, at the 
time he was transferred to the Fleet Reserve. 

It is not shown why Bevins was discharged from the Fleet Reserve. 
While it appears that he has the eligibility qualifications set forth 
in section 1 of the act of July 24, 1956, for appointment in the Fleet 
Reserve since he was discharged under honorable conditions prior to 
August 10, 1946, and had at least 20 years’ active Federal service at 
time of discharge, it appears doubtful that it was intended that per- 
sons in his situation should be covered by that act since the law re- 
quires that retired pay be computed on “the annual base and longevity 
pay he was receiving at the time of his last discharge.” He was re- 
ceiving retainer pay, not active duty pay, at the time of his discharge. 

The primary rule of statutory construction is to ascertain and give 
the effect to the legislativeintent. See Psychas v. Trans-Canada High- 
way Express, Limited, 146 F. Supp. 11. Such intent must normally 
be ascertained from the language of the statute and the legislative his- 
tory thereof. The Circuit Court of Appeals in the case of City of 
Newark v. United States, 254 F. 2d, 93, at page 97, stated: 

However, it has long been a fundamental cannon of statutory construction that 
the intention of lawmakers is paramount in determining the meaning of an act. 
A situation not within the intention of the enabling body, though it is within the 


letter of the statute, is not within the statute. Holy Trinity Church v. United 
States, 1892, 143 U.S. 457. 


The legislative history of the act of July 24, 1956, clearly shows that 
it was intended to authorize the transfer to the Fleet Reserve or Fleet 
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Marine Corps Reserve and retirement of only those former Navy or 
Marine Corps enlisted men, who were discharged prior to August 10, 
1946, and who had not t*en been eligible for transfer to the Fleet 
Reserve or the Fleet Maris Corps Reserve due to the fact that their 20 
or more years of active service was not entirely in the Navy or Marine 
Corps. Under the act of August 10, 1946, 60 Stat. 993, 34 U.S.C. 854c, 
enlisted members of the Navy and Marine Corps were allowed credit 
for their active duty performed in other services toward computation 
of time required for transfer to the Fleet Reserve and for later entitle- 
ment to retired pay. The following discussion concerning this matter 
appears on pages 7959 and 7960 of the Hearings on H.R. 6729 (later 
enacted into law as the act of July 24, 1956) before Subcommittee No. 
2, Committee on Armed Services, House of Representatives: 


Mr. Kilday. The purpose of H.R. 6729 is to provide authority for appointment 
in the Fleet Reserve or the Fleet Maine [Marine] Corps Reserve as appropriate 
and for the further transfer to the retired list with retired pay of those persons 
with 20 or more years of active Federal service who were discharged under 
honorable conditions prior to August 10, 1946, and who at the time of discharge 
were not eligible for transfer to the Fleet Reserve under the laws then in effect 
since the active service performed at that time had not all been performed in 
the naval service. 

Since August 10, 1946, enlisted members of the Navy and Marine Corps have 
been able to credit their active duty performed in other services toward the 


computation of time required for transfer to the Fleet Reserve and the later 
entitlement to retired pay. 


There is only one known case involved but the proposed legislation is general 
in nature in the event other cases are disclosed. 


* * * * + om ” 
Mr. Dorn of South Carolina, the author of the bill stated: * * * 

What motivated this bill in the first place was a fellow in my district who 
had served 16 years in the Navy and 4 in the Army, but he is not eligible for 
retirement. I mean, he can’t get any retirement because he spent 4 years in 
the Army and 16 in the Navy. But he has served 20 years. And I just under- 
stand that that is not the only case in the United States. There are others. 
And certainly that seems a little bit ridiculous. He spent 20 years in the 
Armed Forces of the United States and he should be retired or should get 
retirement. I just don’t think that is right, Mr. Chairman, And this bill just 
rectifies that situation. 


Since it is clear that Bevins had completed more than 20 years’ 
service before August 25, 1936, and actually was transferred to the 
Fleet Reserve at that time, he is not covered by the 1956 act and that 
act contains no authority for his reappointment to the Fleet Reserve 


so as to be entitled to retired pay under section 3 thereof. 
[B-142957] 


Bids—Multiple—Propriety 


Multiple bids submitted by one individual on behalf of two or more companies 
or by two or more affiliated companies do not have to be rejected when such 
bids are not submitted for the purpose of circumventing a Jaw, such as the 
Davis-Bacon Act of August 30, 1935, for gaining an unfair advantage in case 
of awards by drawing lots, or for any other purpose which would be prejudicial 
to the United States or to other bidders. 14 Comp. Gen. 168, modified. 


Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 893 


The rejection of two low bids submitted by affiliated companies for the purpose 
of obtaining partial awards for such amount of work as each company could 
capably perform, on the basis that multiple bids are legally objectionable, 
would be prejudicial to the interests of the United States and, therefore, such 
bids may be considered for award. 


To the Secretary of Health, Education, and Welfare, June 27, 1960: 


Reference is made to letter of June 16, 1960, from your Director 
of Administration, replying to our request dated May 26, 1960, for 
a report on the facts and: circumstances which prompted the filing of 
a protest by counsel for Pergamon International Corporation against 
the award of contract to any other bidder under Invitation for Bids 
No. 171-4-21-60, issued by the National Institutes of Health. 

The record discloses that in response to the said invitation the 
above-named bidder and Pergamon Institute and Research Informa- 
tion Service, among others, submitted proposals to furnish the neces- 
sary translation and publication services set forth therein. These 
two proposals were the lowest offers received. Upon investigation it 
was administratively determined that the two bidding concerns were 
interrelated, and that they contemplated using the facilities and per- 
sonnel of both organizations in-performing the work in the event of 
an award of a contract to either one or both concerns. Because of the 
established affiliation, both bids were tentatively rejected pursuant to 
section 7-50-90 of your Departmental Procurement Manual which 
stipulates that if more than one bid is submitted by, or in behalf of 
one person, or if a parent company and its subsidiary both submit 
separate bids, then such offers shall be disregarded. In view of the 
foregoing, and since the bids of the affiliated concerns were the lowest 
received, the protest raises the question whether those offers properly 
may be considered. 

Historically, the matter of multiple bidding was made a part of 
section 3722, Revised Statutes (enacted March 3, 1863, 12 Stat. 828) 
which applied to the Department of the Navy, and which provided 
that if more than one bid is offered by, or in behalf of one person, all 
such bids may be rejected. In decision of this Office dated June 25, 
1934, 14 Comp. Gen. 168, the Administrator of Veterans Affairs was 
advised that the information in possession of the Government, to the 
effect that two of the bidding companies there involved were no longer 
separate and distinct legal entities, should be conveyed to them, and 
that thereafter bids should be submitted in the name of only one of 
the firms. [Italics supplied.] Pursuant thereto certain procure- 
ment forms and regulations were adopted by the various departments 
and agencies of the Government which, in some instances, made man- 
datory the rejection of duplicate bids, while others were permissive in 
their terms. 
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By section 11(a) of the Armed Services Procurement Act of 1947, 


62 Stat. 25, the Congress specifically repealed section 3722, Revised 
Statutes. And this Office has not adhered to the proposition that all 
double bidding is prohibited or even undesirable. In a report dated 
April 2, 1957, to the Chairman, Military Operations Subcommittee, 
House Committee on Government Operations, we stated in general 
terms that—“It is not unusual for bids to be received from different 
divisions of the same corporation and sometimes from a parent cor- 
poration and one or more of its subsidiaries under the same invitation 
for bids. In such cases the bidders generally are responding to 
separate copies of the invitation sent to them and apparently do not 
have any reason to believe than an affiliated company or division has 
been requested to submit a bid. We perceive no legal objection to 
consideration of the bids received under these circumstances. An in- 
dividual might also have legitimate reasons for submitting bids on 
behalf of two or more of the companies which he owns or controls. 
This could be the situation where partial awards are permitted and it 
is hoped that an award will be made to each of the companies for 
such amount of the work as it can conveniently perform.” That 
appears to be the situation in the instant case where the two bidding 
parties hope to be awarded a contract for such an amount of the de- 
sired work as they, individually, may be found by the contracting 
officer to be capable of accomplishing. 

Of course, a contracting officer would be justified in rejecting more 
than one bid submitted by a person, or by two or more affiliated com- 
panies, where such bidding was resorted to for the purpose of circum- 
venting the requirements of a statute such as the Davis-Bacon Act 
of August 30, 1935, 49 Stat. 1011, 40 U.S.C. 276a; where an unfair 
advantage may be gained in cases of an award through the drawing 
of lots; or in any other instance where multiple bidding is prejudicial 
either to the United States or to other bidders, 

With respect to the present case, since the two bids of Pergamon 
International Corporation and its affiliated organization are the 
lowest offers received, it would be prejudicial to the interests of 

the United States to reject such offers and, therefore, we concur with 
the recommendation of your Director of Administration that such 
proposals be considered. Accordingly, the implication arising by 
virtue of certain statements contained in decision at 14 Comp. Gen. 
168, that all multiple bids are to be rejected, should be disregarded; 
and to the extent that the said decision is inconsistent with our con- 
clusions stated herein, it no longer will be followed. 
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[.B-143208] 


Bidders—Qualifications—Financial Responsibility 


An administrative determination that a low bidder, who was denied a small 
business certificate of competency, did not have the necessary financial capability 
to satisfactorily perform the contract, which determination followed a capability 
survey committee report and a reevaluation of the financial status of the bidder 
after a presentation of evidence of a bank credit, is proper in view of the pro- 
visions of the invitation which put bidders on notice that they had the burden 
of providing adequate financing to assure successful completion of the contract 
and that the bid prices would be evaluated in conjunction with information on 
the bidder’s financial position to provide reasonable assurance that the bidder 
could complete the contract upon payment of the amount bid. 

Under an invitation which imposed upon all bidders the responsibility for pro 
viding adequate finances at the time of a capability committee survey, the matter 
of whether the low bidder, who was determined to lack the necessary financial 
capability to satisfactorily perform and who was denied a small business certifi- 
cate, should have been afforded information concerning the additional financial 
ability required to correct the deficiencies is within the sound discretion of the 
contracting officer in view of the record which shows that additional consideration 
was given by the Small Business Administration after the low bidder acquired 
a bank credit and by the procurement agency after denial of the certificate. 


To Lear and Scoutt, June 29, 1960: 


Reference is made to your telegram dated June 14, 1960, and sub- 
sequent correspondence, written in behalf of Airline Transport Car- 
riers, Inc., d/b/a California- Hawaiian Airlines, and protesting against 
the action of the Air Force in rejecting the bid submitted by that 
company under IFB 11-626—60-8. 

This invitation was issued by the Military Air Transportation 
Service and requests bids on furnishing and operating cargo con- 
figurated aircraft to provide specified air transportation services for 
the Department of the Navy. The record shows that the bid sub- 
mitted by California-Hawaiian Airlines in the amount of $4,782,511.37 
was second low. However, the Air Force rejected the low bid as 
nonresponsive and therefore entered into a capability survey of Cali- 
fornia-Hawaiian as the lowest responsive bidder. 

Under the provisions of Paragraph 21 of the Terms and Conditions 
of the invitation each bidder was required to submit with his bid three 
copies of the most recent financial statement prepared from his own 
records and signed by an officer of the firm, together with any addi- 
tional information relevant to an evaluation of its current financial 
ability to perform in accordance with its bid. In addition, Paragraph 
18 provided as follows: 

18. FINANCIAL AND TECHNICAL ABILITY—Bidders are cautioned to 
submit with their bids full information concerning the financial ability of the 
bidder to perform and the arrangements made by the bidder to assure that 
aircraft meeting the Government’s requirements will be available to bidder 
for use on any resulting contract. If, on the basis of this information, the 
bid or proposal submitted in response to this Invitation is favorably considered, 


a survey team may contact bidder’s facility for the purpose of determining 
bidder’s technical and financial ability to perform. Data pertinent to this pur- 
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pose should be available at the time, if not already on file with Headquarters, 
Military Air Transport Service. The team will also evaluate bidders system for 
determining the financial and technical ability of bidder’s proposed sub-con- 
tract or procurement sources to perform. BIDDER WILL BE REQUIRED 
TO FURNISH EVIDENCE OF ITS ABILITY TO ASSURE THAT THE TYPES 
AND QUANTITIES OF AIRCRAFT REQUIRED TO PERFORM IN ACCORD- 
ANCE WITH ITS BID WILL BE AVAILABLE TO IT IN AN ACCEPTABLE 
CONFIGURATION IN SUFFICIENT TIME TO COMMENCE PERFORM- 
ANCE. THE ADEQUACY OF BIDDER’S ARRANGEMENTS TO ASSURE 
THAT IT WILL BE ABLE TO PERFORM ANY RESULTING CONTRACT 
WILL BE CONSIDERED BY THE CONTRACTING OFFICER IN DETER- 
MINING THE RESPONSIBILITY OF THE BIDDER FOR PURPOSES OF 
AWARD. IN ADDITION, BIDDER MUST PROVIDE TO THE SURVEY 
TEAM SATISFACTORY EVIDENCE THAT IT WILL BE CURRENTLY AU- 
THORIZED BY THE FEDERAL AERONAUTICS AUTHORITY TO OPER- 
ATE IN TRANSPORTATION SERVICES THE TYPE OF AIRCRAFT (e.g. 
DC-6, L-1049) SPECIFIED IN ITS BID. ONLY BIDDERS SO AUTHOR- 
IZED WILL BE CONSIDERED FOR AWARD. Examples of other types of 
technical, financial and capability matters the survey team visiting bidder’s 
facility will evaluate are given below: 

Past experience 

Financial strength 

Accounting system 

Facilities 

Ability to meet the required schedule 

Sub-contracting 

Quality control 

Manpower availability and labor relations 

(i) Management controls 
(i) Any other areas pertinent to the bid 


The records of the Air Force show that the MATS Capability 
Survey Committee surveyed California-Hawaiian on May 26 and 27, 
1960, and on May 28 a determination was made that California- 
Hawaiian was not considered capable of performing the services 
required under the invitation “due to the carrier’s apparent financial 
instability at the time of survey.” This conclusion appears to have 
been based primarily upon three factors. First, that the net worth 
of the company was only $66,056, while its total bid price was 
$4,782,511.387. Second, that the company had sustained a loss of 
$22,832 on operations through March 1960. And, third, that while 
the company had advised it was negotiating a loan of $300,000, which 
should be available by June 3, the company’s financial capability to 
perform the contract would be marginal even with the addition of 
such amount. The contracting officer furnished this information 
to the regional Small Business Administration office on May 28 with 
advice that award would be withheld pending determination by that 
office as to whether a Certificate of Competency would be issued to 
California-Hawaiian. 

While it appears that the company effected a loan of $300,000 on 
June 2, the Regional Small Business office denied the company a 
Certificate of Competency on June 9, and such action was upheld 
by the Small Business Administrator on June 14. 
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On the same date, and apparently as a result of the final denial of 
a Certificate of Competency, you filed a formal protest on behalf of 
California-Hawaiian with this Office and with the Air Force against 
an award to any other company. This protest is based upon the 
understanding and affirmation of Mr. C. C. Sherman, the President 
of California-Hawaiian, that during his discussions with the survey 
team on May 27 he was advised by Captain R. E. Hennessey, the 
team’s financial advisor, that his recommendation would be that 
$250,000 on deposit in the company’s bank would be adequate to start 
performing the contract, and upon the further understanding of 
Mr, Sherman that he was advised by the survey team to have the 
company’s bank advise Headquarters, MATS on or before June 3 
if credit in that amount had been established. Since the company’s 
bank notified MATS of a $300,000 credit on June 2, this portion of 
your protest would appear to be based upon a contention that such 
action established the company’s financial responsibility and precludes 
rejection of its bid on that ground. 

The available records of the Air Force contain a statement by 
Lieutenant Colonel Harry A. Wagner, the Survey Team Chief, that 
the initial evaluation indicated that the carrier would need a minimum 
of $300,000 for working capital to begin operation and, while this 
information was made known to the survey team and to observers 
from SBA and LAAPD and apparently became known to Mr. Sher- 
man, at no time was any statement or indication made to Mr. Sherman 
or other personnel of California-Hawaiian that it would be awarded 
the contract if $300,000 was injected into the company. Additionally, 
the record contains a denial by Captain Hennessey of the statement 
attributed to him by Mr. Sherman, and such denial appears to be 
substantiated by a telegraphic report dated May 27 from the survey 
team to Hq. MATS, a portion of which is signed by Captain Hen- 
nessey and states that “even with the additional $300,000 carrier’s 
financial capability would be marginal.” In view of the fact that any 
statements of the nature attributed by Mr. Sherman to Captain Hen- 
nessey or similar statements by Colonel Wagner would not operate to 
bind or estop the Survey Committee or the Air Force, and in view 
of subsequent developments to be discussed in considering the second 
portion of your protest, it would appear that any further discussion 
or investigation of the accuracy of Mr. Sherman’s allegations would 
serve no useful purpose. 

Following your protest on June 14, the financial capability of 
California-Hawaiian was reevaluated by the Air Force with full 
consideration being given to the $300,000 loan consummated by the 
company on June 2 and to a subsequent consent by the lender to 
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subordinate the loan for the duration of the contract. This reevalua- 
tion included a review of the working capital position of the company, 
which showed a deficit of $62,879 as of March 31, 1960, and of the 
“start-up” and operating costs used in computing the company’s bid 
price. As a result the cash flow schedule submitted by the contractor 
was adjusted to reflect increases of $90,000 for a total of $273,000 in 
initial cash outlay, and of $456,105 in operating expenses. It was, 
therefore, concluded by the Air Force that only $27,000 of the $300,000 
loan would remain to begin operation as of July 1 and that the cash 
flow indicated there would be a cash deficit of $162,696 at the end of 
the contract which, when added to the initial $27,000 cash depletion, 
would indicate a total loss to the company of $189,696 if the contract 
were to be completed. 

The Air Force records further show that consideration, in deter- 
mining the financial capability of the company to perform the con- 
tract, was given to advice from responsible personnel of the Navy 
Department relative to the importance of uninterrupted performance 
of the contract and the necessity for obtaining a contractor whose 
ability to perform was beyond question. 

Based upon the above, on June 24 the Procurement Policy Division 
of the Air Force concluded that the company could ‘not be considered 
capable of performing the contract and that, in view of the extremely 
marginal financial condition of California-Hawaiian as a company, 
the estimated financial loss if awarded the contract at its bid price, 
the definite uncertainty of certain cost arrangement statements made 
by the company, and its prior financial history, an award to the com- 
pany would place the operational requirements of the Navy in 
jeopardy. 

The second portion of your protest, which was submitted under 
date of June 23, is directed to this reevaluation. From the informa- 
tion in this letter and from discussions with representatives of this 
Office, we understand it to be your position that the portion of the 
reevaluation which was directed to determining whether California- 
Hawaiian could be expected to make, or lose, money in performing 
the contract was improper, or, in the event such procedure was proper, 

“it was incumbent upon the Air Force to advise the company of the 
amount of additional working capital which would be required before 
the company would be considered financially capable of performing 
the contract and to afford the company an opportunity to raise such 
additional capital before final rejection of its bid. 

We are unable to agree with these contentions. As indicated above, 
Paragraph 21 of the Terms and Conditions of the invitation for bids 
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required bidders to submit with their bids all information relevant 
to evaluation of their current financial ability to perform in accord- 
ance with their bids. Additionally, Paragraph 18 cautioned bidders 
to have any data pertinent to financial ability to perform, which was 
not already on file at MATS Headquarters, available at the time the 
bidder’s facility was visited by a capability survey team. The same 
paragraph gave notice that “the adequacy of bidder’s arrangements 
to assure that it will be able to perform any resulting contract will be 
considered by the contracting officer in determining the responsibility 
of the bidder for purposes of award.” 

It is our opinion that these provisions of the invitation provided 
adequate notice to all bidders that the burden of providing adequate 
financing to assure successful completion of the contract was placed 
upon the bidder, and that bid prices would be evaluated in conjunction 
with information on available finances for the purpose of determining 
that a bidder’s financial position would provide reasonable assurance 
that the bidder could complete the contract upon payment of the 
amount bid. Both the initial evaluation by the Air Force prior to the 
submission by California-Hawaiian of evidence of a $300,000 credit 
and the reevaluation subsequent to such submission appear to have 
been directed to such determination. 

Decisions with respect to the financial capacity of a bidder to per- 
form a contract in procurements of this nature are primarily within 
the province of the contracting agency and the Small Business Admin- 
istration. However, from our review of the record in this case we see 
no valid reason for disagreeing with the conclusions of the Air Force 
on the financial capability of California-Hawaiian to perform the 
contract. Since the validity of such conclusions would appear to be 
further substantiated by the denial of a Certificate of Competency by 
the Small Business Administration, that portion of your protest which 
questions the propriety of the evaluation procedures followed by the 
Air Force must be denied. 

Concerning your contention that it is incumbent upon the Air Force 
to advise California-Hawaiian of the additional amount of working 
capital which would be necessary to support a determination of 
financial capability to perform the contract, the invitation imposed 
upon all bidders the responsibility for proving adequate finances at 
the time of initial survey. While we are in agreement with the pro- 
priety in this case of the additional consideration given by the Small 
Business Administration to the after-acquired credit of $300,000, and 
to the additional consideration given by the Air Force following 
denial of a Certificate of Competency by the Small Business Admin- 
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istration, whether any further opportunity should be afforded the low 
bidder at this time to correct financial deficiencies must, in the absence 
of clear and convincing evidence of error, be left to the sound dis- 
cretion of the contracting agency. Under the circumstances in this 
case we are unable to say that the failure or refusal by the Air Force 
to advise the company of the extent to which its finances are deficient 
or to permit the company additional time and opportunity to correct 
such deficiency would constitute an abuse of discretion. In the absence 
of such abuse, there would appear to be no sound basis upon which 
this Office could justify the imposition of further requirements in this 
area on the Air Force. 
Accordingly, your protest is denied. 


INDEX DIGEST 
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ABSENCES Page| ADMINISTRATIVE DETERMINA- Page 
(See Leaves of Absence) TIONS—Continued 


ACCOUNTABLE OFFICERS Conclusiveness—C ontinued. 


(See, also, Certifying Officers and Disbursing 
Officers) 

Debt liquidation. (See Sct-off, compensation, 
ete., due civilian employees, accountable 
officers, etc., debts) 


ACCOUNTING SYSTEMS 


Accounting form  prescription—General 
Accounting Office authority—since au- 
thority vested in Comptroller General to 
prescribe forms, systems and procedures 
under sec. 309, Budget and Accounting 
Act, 1921, 31 U.S.C. 49, is specifically 
made applicable to municipal government 
of Dist. of Col., 31 U.S.C. 2, and that 
authority is required to be exercised con- 
sistent with provisions of sec, 112 of the 
Accounting and Auditing Act of 1950, the 
omission of Dist. of Col. from specific terms 
of the 1950 act is immaterial insofar as 
application of principles, standards, and 
related accounting and auditing require- 
ments are concerned; therefore, establish- 
ment of accounting system for Dist. of Col. 
is required to conform to standards pre- 
scribed by Comptroller General and to be 
submitted for approval pursuant to sec. 
112(b) of the 1950 act, 31 U.S.C. 66(b)...... 


ADMINISTRATIVE DETERMINA- 
TIONS 


Conclusiveness 

Bidder’s qualifications—although more 
detailed descriptive data might be re- 
quired from bidders who have not had 
prior production experience than from 
established manufacturers, nature and 
extent of proof of bidder’s ability to per- 
form pursuant to contract requirements 
are matters primarily for determination 
of contracting agency and, when in- 
terests of Govt. are adequately pro- 
tected, determination of contracting 
agency will not be questioned 

Contract disputes—fact questions—al- 
though, under Capehart housing con- 
struction contract which requires Fed- 
eral Housing Commissioner to determine 
amount for price adjustment purposes 
based on difference between replacement 
cost computed according to bidder’s 
wage schedule and wage schedule actu- 


ally used, the computation of such 
amount by Commissioner would be 
binding on parties except for bad faith 
or gross mistake, the concurrence of 
Commissioner in amount negotiated 
between builder and Corps of Engineers, 
notwithstanding it did not conform to 
computations made in accordance with 
prescribed formula is without legal 
effect and, even though time for price 
revision has expired, the proper amount 
is that determined pursuant to terms 
of contract. 


Military matters 


A certificate by commanding officer of 
nonavailability of quarters which 
accompanied a claim for quarters 
allowance for officer, who prior to 
vicating bachelor quarters and mov- 
ing off base was advised of determina- 
tion that adequate quarters were avail- 
able in new officer quarters, is not 
conclusive upon accounting officers 
under quarters allowance provisions 
in sec. 302, Career Compensation Act 
of 1949, in view of facts which clearly 
establish availability and adequacy of 
Govt. quarters, so that the mainte- 
nance of quarters off base must be 
regarded as for officer’s convenience 
and precludes payment of quarters 
allowance 

Quarters allowance claims under sec. 
302(b), Career Compensation Act of 
1949, 37 U.S.C. 252(b), which precludes 
payment of quarters allowance to 
members of uniformed services as- 
signed to Govt. quarters or housing 
appropriate to grade or rank and ade- 
quate for themselves and dependents, 
are for determination on basis of facts 
in each case rather than on basis of 
specific administrative authorization 
or certification that is contrary to 
actual facts, and although contempo- 
raneous authorization or certification 
by proper authority of quarters avail- 
ability or adequacy usually is con- 
sidered to be the best evidence of 
facts, it is not conclusive where facts 
are otherwise established. 
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ADMINISTRATIVE EXPENSES 
Limitations. (See Appropriations, limita- 
tions, administrative expenses) 
ADVERTISING 
‘ Necessity or nonnecessity 


INDEX DIGEST 


ADVERTISING-Continued. 
Necessity or nonnecessity—Continued. 
Exemptions— Continued. 
Railway mail service— Continued. 
regarded as changeover from train 


Page Page 


Amended contracts—to amend existing 
military family housing contracts, under 
which construction is virtually com- 
pleted, to include construction of health 
center or other community facilities, 
which additional facilities may not be 
regarded as an inseparable part of 
original contract work and would en- 
large scope of contract, would be con- 
trary to advertising requirement in 
sec. 403, Housing Amendments Act of 
1955, 42 U.S.C. 1594(a), notwithstanding 
such amendment would not increase 
cost limitation for housing units. ....... 

Exemptions 
Common carrier services—contracts for 

transportation of mail by motor car- 
riers (star route contracts), which have 
long been subject of speci legislation, 
which required such contracts to be 
awarded after advertising may not 
now be corsidered contracts for trans- 
portation services under sec. 321(s), 
Transportation Act of 1940, 49 U.S.O. 
65(a), which permits the award of con- 
tracts for transportation of household 
effects and Govt. property and sup- 
plies without advertising, and coverage 
of mail transportation contracts under 
general advertising statutes in 41 
U.S.C. 5 and the liberalization of 
advertising procedures, particularly 
with respect to 60-day advertising re- 
quirement by act of May 1, 1958, may 
not be construed to permit negotiation 
of mail transportation contracts with- 
out advertising 
Railway mail service 
A change in transportation of mail 
under metropoiitan area plan, which 
would involve discontinuance of star 
route contract and include new 
extended service outside present rail 
operations of railroads through oper- 
ation of motor vehicle freight service 
over highways, may not be regarded 
as substitution by railroads of bus 
transportation service for abandoned 
or curtailed train service so that such 
new service may be contracted for 
by negotiation under authority in 
39 U.S.O. 54la 
In connection with establishment of 
metropolitan plan for transportation 
and distribution of mail within a 
particular geographical area, the 
discontinuance of transportation of 
mail by rail carriers between certain 
points and substitution of motor 
vehicle freight service to meet new 
delivery schedules may not be 


to highway bus service due to dis- 
continued or curtailed train service 
to come within negotiation authority 
granted to Postmaster General under 
39 U.S.O. 54la 


AGRICULTURE DEPARTMENT 
Appropriations. 


(See Appropriations, Agri- 
culture Department) 


Foreign trade and assistance programs 


Interest—in computing interest on agri- 
cultural commodities sold to friendly 
nations under sec. 403, Agricultural 
Trade Development and Assistance 
Act of 1954, which provides for payment 
over periods not to exceed 20 years from 
date of last delivery in each calendar 
year and interest from date of such last 
delivery, where more than one delivery 
is made during a calendar year, no 
interest would accrue until date of last 
delivery in each year 

Payment basis—to construe sec. 403, Agri- 
cultural Trade Development and As- 
sistance Act of 1954, 7 U.8.0. 1731, which 
provides with respect to sales of surplus 
agricultural commodities to friendly 
nations “that payments may be made 
in approximately equal annual amounts 
over periods not to exceed 20 years,” as 
authorizing payments on a bi-annual or 
deferred 10- or 2-year payment basis 
would be to construe the word “‘may”’ in 
its permissive sense without considera- 
tion for entire context of sentence and 
without regard to qualifying words “in 
approximately equal annual amounts”; 
therefore, while the section does permit 
slight flexibility or variation in annual 
amounts, it may not be construed as 
authorizing payment ia other than equal 
annual amounts or in approximately 
equal annual amounts 


AIRCRAFT 
Carriers liability for overtime payments for 


inspection services—establishment of unt- 
form flat rate for inspection of private 
aircraft by Bur. of Customs during over- 
time periods and on Sundays or holidays at 
ports of entry from Canada, Mexico, Cuba, 
and other nearby countries in lieu of 
present system of charging actual com- 
pensation earned by employees rendering 
service, which is administratively burden- 
some, would substitute system of charges 
that would require overpayments from 
some operators to offset underpayments 
by others, is not permissible under 19 
U.S.O. 267 and 1451 which require that 
each person requesting inspectional serv- 
ices be charged amount sufficient to reim- 
burse Govt. for cost of overtime or extra 
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AIRCRAFT—Continued. 
compensation and expenses incurred for 
inspection 
ALASKA 
Commissary purchases—transportation 


APPOINTMENTS—Continued. 

Without regard to other law—in view of 
specific provisions in secs. 5 and 7, act of 
Sept. 2, 1957, P.L. 85-262, 71 Stat. 588 and 
589, which deal with exemptions from laws 


Page 


220 


costs—the purpose of commissary stores 
provision in sec. 613, Dept. of Defense 
Appropriation Act, 1960, being to require 
the fixing of commissary prices to cover 
substantial part of costs of operation of 
commissary store system, the statute 
should be regarded as remedial in nature 
and liberally construed, and exception as to 
transportation should be strictly con- 
strued, so that, in absence of any indication 
in legislative history that phrase “‘exclud- 
ing all transportation outside U.S.’’ means 
transportation outside boundaries of any 
State, the usual meaning—transportation 
to place without U.S.—should prevail; 
therefore, the prohibition must be regarded 
as requiring inclusion of cost of transporta- 
tion in U.S. in sale prices of commissary 
stores 

Courts—disposition of fines. (See Courts, 
fines, disposition, appeals taken from 
Alaska magistrate courts) 
Statehood—transportation of remains of em- 
ployees—after admission of Alaska and 
Howaii into Union, employees officially 
stationed in those States were only en- 
titled, under act of July 8, 1940, 5 U.S.C. 
103a, which authorizes the transportation 
of remains at Govt. expense under certain 
circumstances, to benefits which are pro- 
vided for employees in U.S. [who die 
while in travel status} rather than to 
benefits provided for employees stationed 
in Territory or possession of U.S. or in 
foreign country; status of Alaska and 
Hawaii on date of death of employee being 
determinative of benefits payable by 
QU iintinitintindtiniaditinnnmmmn — 


(See Leaves of Absence, annual) 


ANTITRUST MATTERS 


Ae disqualification of bidders. (See Bidders, 
allegations of unfairness, etc.) 


APPOINTMENTS 


Reappointments distinguished—the purpose 
of the proviso is sec. 3(b), act of June 21, 
1955, 33 U.8.C. 852(b), requiring termina- 
tion of appointment of Assistant Director, 
Coast and Geodetic Survey, six months 
after appointment of new Director, was to 
give continuity to bureau during period 
new Director was becoming familiar with 
duties; accordingly, term “‘new Director” 
in the proviso is construed as having refer- 
ence te person appointed to serve first 
term and not to Director who is reap- 
pointed upon completion of first term so 
that appointment of Assistant Director 
need not be terminated six months after 
reappointment of Director. 


affecting employment of persons by 
Lincoln Sesquicentennial Commission, 
term “‘services’’ in sec. 4 of act, which 
confers broad discretionary powers on 
Commission in procurement of ‘‘supplies, 
services and property” without regard to 
laws and procedures applicable to Federal 
agencies, does not have reference to per- 
sonal services; therefore, in absence of in 
vocation of authority in sec. 4 to exempt 
civil service retire annuitant who was em 
ployed under contract by Commission 
from annuity deduction provisions in sec. 
13(b), Civil Service Retirement Act, 5 
U.S.C. 2263, together with fact that such 
deductions were made, employee’s com 
pensation must be regarded as subject to 
annuity deduction 
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Agriculture Department 


Administrative expenses—limitation—the 
administrative expenses limitation in 
Title Il, Dept. of Agriculture and Farm 
Credit Admin. Appropriation Act, 1960, 
which precludes use of funds in “this 
authorization” for administrative ex- 
penses for price support programs on 
agricultural commodities in short supply 
for 1960 in excess of $50,000, is applicable 
to programs for which administrative 
expenses were incurred during 1960 fiscal 
year and does not apply to new price 
support programs financed with 1961 ap- 
propriations, even though programs 
were incident to surplus agricultural 
commodities produced in calendar year 


(insurance on overseas automobiles—al- 
though authority for procurement of 
insurance on Govt.-owned automobiles 
in foreign countries granted to Dept. of 
State by act of Aug. 1, 1956, 5 U.S.O. 
170h(a), and extended to Foreign Agri- 
cultural Service under Dept. of Agricul- 
ture and Farm Credit Admin. Appro- 
priation Act, 1958, makes appropriations 
for Foreign Agricultural Service avail- 
able for purchase of insurance for ve- 
hicles of that Service, such specific 
authority for only one agency indicates 
that other appropriations of Dept. of 
Agriculture would not be available for 
insurance on overseas vehicles of Agri- 
cultural Research Service even though 
other than monetary considerations in 
foreign countries would make such 
insurance coverage advantageous to 


Refunds for program violations—the de- 
posit of unearned conservation pay- 
ments, which are refunded to Govt. by 





904 


APPROPRIATIONS—Continued 
Agriculture Department—Continued. 
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APPROPRIATIONS—Continued 
Availability—Continued. 


Page 


farm producers for failure to carry out 
Great Plains conservation contracts ex- 
ecuted under sec. 16(b), Soil Conserva- 
tion and Domestic Allotment Act, as 
amended, 16 U.S.C. 590p, to Treasury 
as miscellaneous receipts pursuant to 
sec. 3617, R.S., 31 U.S.C. 484, would, to 
such extent, deplete the amount appro- 
priated by Congress for Great Plains 
Conservation program and defeat its 
purposes; therefore, such unearned re- 
funds—as distinguished from refunds of 
earned payments which benefited the 
program—ere for credit to the eppro- 
priation from which made and are avail 
able for purposes of the program 


Authorizations—deviations—while costs of 


judgment against U.S. in condemnation 

proceeding instituted by U.S. under 33 

U.S.C. 593 incident to Gulf Intracoastal 

Waterway project may not be paid from 

public works appropriation for “projects 

authorized by law,” in view of the specific 

condition in Senate document detailing 

Gulf project which provided the U.8 

should not bear any costs of lend ease- 

ments and rights-of-way, such judgment 

costs (interest) are for payment from per 

manent appropriations for payment of 

judgments in 31 U.8.0. 724 

Availability 

Air-conditioners. (See Equipment, air- 

conditioners) 
Compensation increases 
Wage board employees 
Administrative action granting pay 

increases to wage board employecs 
effective on specified date not only 
imposes legal liability upon Govt. 
for payment of additional compensa- 
tion but creates obligation against 
appropriation current at the time 
liability is incurred, and the fact that 
appropriation so obligated may be 


insufficient to cover obligation is 


immaterial insofar as determining 
when obligation arises and the ap- 
propriation to be charged 
Obligations and expenditures of funds 
for wage board increases granted 
under act of Sept. 2, 1958, 5 U.S.C 
1181, which are in excess of appro- 
priation available and which are 
incurred prior to obtaining a re- 
apportionment or supplemental or 
deficiency appropriation may, to 
extent necessary to permit payment, 
be considered as obligations ‘‘au- 
thorized by law’’ within purview of 
Antideficiency Act, 31 U.8.0. 
665(a), and, therefore, not in viola- 
tion of the act, in view of sec. 210, 


General Govt. Matters Appropria- 
tion Act, 1958, which permits ap- 


Compensation increases— Continued. 
Wage board employees—Continued. 

portionment of appropriations for 
wage increase and of mandatory 
provisions of wage board increase act 
of Sept. 2, 1958, which evidence con- 
gressional intent to sanction excep- 
tion to Antideficiency Act 

Since pay increases to wage board 
employees constitute valid appro- 
priation obligations under sec. 
1311(a), Supplemental Appropria- 
tion Act, 1955, 31 U.S.O. 200(a), 
failure of the agency head to include 
such obligations in statement fur- 
nished to Bur. of Budget in support 
of requests for proposed appropria- 
tions, irrespective of the matter of 
obtaining an apportionment or sup- 
plemental or deficiency appropria- 
tion for payment of wage increases, 
would violate reporting require- 
ments in sec. 1311(b) of act, 31 U.8.0. 


The effective date of pay increases for 
wage board employees being de- 
terminative of date the liability of 
the Govt. for payment of additional 
compensation arises, the appropria- 
tion chargeable for such increases is 


one currently available for payment 
of wages for period to which increases 


Insurance. (See Insurance) 
Objects other than as specified 
Projects authorized by law 
While costs of judgment against U.S. 
in condemnation proceeding in- 
stituted by U.S. under 33 U.8.C. 593 
incident to Gulf Intracoastal Water- 
way project may not be paid from 
public works appropriation for 
“projects authorized by law,” in 
view of the specific condition in 


Senate document detailing Gulf 


project which provided that U.S. 
should not bear any costs of land 
easements and rights-of-way, such 
judgment costs (interest) are for 
payment from permanenent appro- 
priations for payment of judgments 
in 31 U.8.C. 724a 

{n absence of any indication in Senate 


document detailing plans for river 
improvement project that construc- 
tion of access roads outside project 
or improvement of similarly situated 
State public road was contemplated, 
the use of public works appropria- 
tion which is available solely for 
“projects authorized by law” for 
necessary improvements to state 
public road used for access to project 
by Govt. personnel would be in 
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APPROPRIATIONS—Continued. Page | APPROPRIATIONS—Continued. Page 
Availability—Continued. Availability— Continued. 
Objects other than as specified—Con. Prior to appropriation or period for which 


Projects authorized by law—Con. 
contravention of prohibitory stat- 
utes—secs, 3678, 3679 and 3733, R.8., 
81 U.S.C. 628, id. 665, and 41 id. 
12—which require appropriations to 
be applied solely to objects for which 
they are made, preclude execution of 
contracts in advance of appropria- 
tion without authorization and 
prohibit contracts for public im- 
provements unless funds are spe 
cifically appropriated therefor. 


Prior to appropriation or period for which 
made 
Contracts 
Although Govt. may not be obligated 
by contract or purchase, unless 
otherwise authorized by law, until 
appropriation act providing funds 
with which to make payment has 
been enacted, a conditional con- 
tract which specificially provides 
that Govt.’s lability is contingent 
upon future availability of appro- 
priations may be entered into prior 
to enactment of appropriation act; 
however, such contract would be- 
come operative only if and when 
appropriation is made and should 
provide that no legal liability on 


part of Govt. for any payment shall 
arise until appropriation has been 


Under authority granted to Virgin 
Islands Corp. to construct salt water 
distillation facilities in St. Thomas, 
by act of Sept. 2, 1958, 48 U.S.C 
1407¢(0), which requires that princi- 
pal contract for construction be 
submitted to House and Senate 
Committees on Interior and Insular 
Affairs for period of 45 days prior to 


execution, and in absence of appro- 


priations for such construction, a 
proposal to advertise for bids, to 
evaluate bids, and to prepare condi- 
tional contract subject to approval 
of respective Congressional Com 
mittees and contingent upon future 
appropriation by Congress of suffi- 
cient funds to make payment under 


contract would comply with law and 
protect interests of Govt., provided 
provision is included to effect that 
no legal liability on part of Govt. for 
payment of any money shall arise 
until appropriation has been made-. 
Notice of award of a construction 
contract under which Govt, might 
become obligated to make payment 
to contractor prior to July 1, when 
appropriation for project becomes 


made— Continued. 
Contracta— Continued. 

available, may not be given, not- 
withstanding contracting officer 
indicates he could delay approval 
of payment so it would not be made 
until after July 1, since such delay 
beyond reasonable time would not 
be effective against contractor; 
however, agreement which provides 
for early commencement of work, 
upon condition that Govt. will not 
be under any obligation to make 
Ppeyment prior to availability of 

appropriation, may be made. 
Budget estimates, etc.—as limitation—appro- 
priation of funds as statutory limitations 
in identical amounts specified in an 
agency’s budget estimates for ‘land and 
structures” and “improvement and care 
of grounds and repairs to buildings” is 
regarded as definite determination by 
Congress that expenditures chargeable to 
those appropriations are required to be 
kept within limits of funds provided for 


Civil funetions 


Rivers and harbors projects 
Condemnation judgments—while costs 
of judgment against U.8. in condem- 
nation proceeding instituted by U.S. 
under 33 U.S.C. 593 incident to Gulf 
Intracoastal Waterway project may 
not be paid from public works appro- 
priation for “projects authorized by 
law,” in view of the specific condition 
in Senate document detailing Gulf 
project which provided that U.S. 
should not bear any costs of land ease- 
ments and rights-of-way, such judg- 
ment costs (interest) are for payment 
from permanent appropriations for 


payment of judgments in 31 U.S.0. 


Road improvements, etc.—in absence 
of any indication in Senate document 
detailing plans for river improvement 
project that construction of access 
roads outside project or improvement 
of similarly situated State public road 
was contemplated, the use of public 
works appropriation which is available 
solely for ‘‘projects authorized by law” 
for necessary improvements to state 
public road used fot access to project 
by Govt. personnel would be in 
contravention of prohibitory statutes— 
secs, 9678, 3670° and 3733, R.S., 31 
U.S.C. 628, id. 665, and 41 U.8.0. 12— 
which require appropriations to be 
applied solely to objects for which they 
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APPROPRIATIONS—Continued. Page | APPROPRIATIONS—Continued. Page 


Civil functions—Continued, Fiscal Year—Continued. 
Rivers and harbors projecte—Continued. Availability beyond—Continued. 
are made, preclude execution of con- Federal aid, grants, ete.—Continued. 
tracts in advance of appropriation Amendment—Continued. 
without authorization and prohibit charged to 1950 funds but must 
contracts for public improvements be charged to 1960 funds subject 


unJess funds are specifically appro- to any new statutory limitations 
priated therefor 388 which may not have been appli- 


Defense Department—legal training pro- cable to original grant 
hibition. (See Officers and Employees, Federal grant which is made in one 
training, legal training prohibition) fiscal year based upon specific 
Deficiencies objectives and estimates of project 


Antideficiency Act 


Apportionment 
Wage board employees 


Although apportionment of appro- 
priations in connection with 
applicability of sec. 210, General 
Govt. Matters Appropriation Act, 
1958, is primarily matter for deter- 
mination by Bur. of Budget, it 
would appear that inclusion of an 
estimate for anticipated wage 
increases in deficiency apportion- 
ment request—as distinguished 
from pay increases as may be 
granted—does not come within 
purview of sec. 210 and, therefore, 
such estimates should not be 
included in deficiency apportion- 


Obligations and expenditures of 
funds for wage board increases 
granted under act of Sept. 2, 1958, 
5 U.S.C. 1181, which are in excess 
of appropriation available and 
which are incurred prior to obtain- 
ing a reapportionment or supple- 
mental or deficiency appropriation 
may, to extent necessary to permit 
payment, be considered as obliga- 
tions “authorized by law” within 
purview of Antideficiency Act, 
31 U.S.C. 665(a), and, therefore, 
not in violation of the act, in view 
of sec. 210, General Govt. Matters 
Appropriation Act, 1958, which 
permits apportionment of appro- 
priations for wage increase and of 
mandatory provisions of wage 
board increase act of Sept. 2, 1958, 
which evidence congressional in- 
tent to sanction exception to 
Antideficiency Act............-.- 


Fiscal year 
Availability beyond 
Federal aid, grants, etc. 


Amendment 


Amendments in 1960 to change scope 
of Federal research and counseling 
grants to States or institutions 
originally made in 1959 pursuant 
to sec. 7(d), Small Business Act, 
15 U.S.O: 636(d), may not be 


costs gives rise to definite and 
maximum obligation of U.S. and 
the enlargement of grant beyond 
original scope creates additional 
obligation and must be regarded 


Federal research and counseling 
grant to State or institution under 
sec. 7(d), Small Business Act, 
15 U.S.C, 686(d), which provides 
that only one grant shall be made 
to State in any one year, may 
not be amended during year in 
which grant is made to change 
scope or increase amount of 
original grant, nor may a new 
grant to a State be made in sub- 
sequent year in which amendment 
to original. grant is made and 
charged to that year’s appropria- 


General Services Administration 
Services for other agencies 
Reimbursement 

Funds of Bur. of Old-Age and Sur- 
vivors Insurance made available for 
expenditure from Federal Old-Age 
and Survivors Insurance Trust 
Fund are not available to reimburse 
GSA for purchase, installation, and 
servicing of air-conditioning equip- 
ment in federally owned buildings 
when GSA has not budgeted for 
such expenditures because GSA has 
responsibility for air-conditioning 
buildings under its control and, in 
absence of specific statutory author- 
ity therefor, an agency’s funds are 
not available for such purpose 

Inasmuch as Bur. of Old-Age and Sur- 
vivors Insurance budgets for cost of 
leased space, including cost of main- 
taining and servicing such space, 
and finances such expenditures 
from Federal Old-Age and Survivors 
Insurance Trust Fund and GSA 
does not include in its budget funds 
for leased space occupied by the 
Bureau, funds of Bureau may be 
used to reimburse GSA for purchase, 
installation, and servicing of air- 
conditioning in non-federally- 
owned leased space, provided that 
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Rules of Criminal Procedure are 
witnesses appointed to aid court in 
discharge of duties, and expenses 
of such witnesses should be charged 
to appropriations for “Travel and 


Budget estimates. (See Appropriations, 


budget estimates, etc., as limitation.) 


Commissary stores. (See Post Exchanges, 


Ships’ Stores, Etc.) 


APPROPRIATIONS—Continued. Page | APPROPRIATIONS—Continued. Page 
General Services Administration—Con. Justice Department—Continued. 
Services fer other agencies—Continued. Litigation expenses—Continued. 
BReimbursement—Continued. Justice v. Judiciary appropriations—Con. 
it is administratively determined Miscellaneous Expenses’’ (Judiciary 
that air-conditioning would be in Appro. Act, 1959), for megessary 
i Se ee 120 travel and miscellaneous expenses, 
The provision in Independent Offices not otherwise provided for, incurred 
Appropriation Act, 1959, making by Judiciary; likewise, expenses of 
funds available to carry out Federal Psychiatric examinations ordered 
Civil Defense Act of 1950, together under 18 U.S.C. 4244-4248 to aid 
with authority in sec. 201(h) of the court in passing sentence would be 
act, for renovation of facilities for expense to be charged to appropria- 
civil defense, satisfies requirement tions of Administrative Office of 
in sec, 3733, R.S., 41 U.S.C. 12, which CNN cncckssbeckic ed ee 133 
precludes execution of contracts for Stenographic or notarial expenses in- 
public improvements in absence of cident to depositions of witnesses 
specific appropriation; therefore, subpoenaed on behalf of indigent 
1959 funds may be used to reimburse defendant under Rule 17(b) of 
GSA for work incident to rehabili- Federal Rules of Criminal Procedure 
tation of training center............ 723 may be regarded as costs incident to 
Justice Department subpoenaing of witnesses on behalf 
Litigation expenses of Govt., which costs are chargeable 
Justice v. agency funds—preparation to appropriations of Dept. of Justice. 133 
and review of reports and engineering Travel and subsistence expenses in- 
studies by an administrative agency, curred by indigent defendant’s at- 
at the request of Dept. of Justice for torney attending deposition exami- 
use in defense of a suit against Govt. nation may be regarded as expenses 
arising from agency’s activities, which incident to responsibility of court to 
reports and studies could only be assure defendants adequate forum 
prepared on basis of knowledge, infor- and, therefore, such expenses are for 
miation and experience of agency’s payment by Administrative Office 
personnel and from its records, must of U.S. Courts under Rule 15(c) of 
be regarded as duty and responsibility Federal Rules of Criminal Proce- 
of agency, and, therefore, costs of such dure; however, compensation and 
report work which are to be distin- travel expenses of deponents sub- 
guished from costs directly incident to poenaed on behalf of indigent de- 
court proceedings and payable from fendant are regarded as expenses 
Dept. of Justice Appropriations are incident to responsibility of Dept. 
properly for payment from agency’s of Justice for production of witnesses 
appropriations for general expenses... 643 and payable under Rule 17(b) from 
Justice v. Judiciary appropriations Justice Dept. appropriations for 
Although habeas corpus proceedirigs witness expenses. ........---------- 133 
brought by indigent petitioners Limitations 
under 28 U.S.C. 1915 are civil ac- 
tions, the habeas corpus writ is so Administrative expenses—the administra 
related to protection of constitutional tive expenses limitation in Title II, 
rights of indigent defendants under Dept. of Agriculture and Farm Credit 
Rule 17(b) of Federal Criminal Admin. Appropriation Act, 1960, which 
Rules that this rule, which provides precludes use of funds in “this authori- 
for payment by Govt. of costs and zation” for administrative expenses for 
fees for witnesses subpoenaed on price support programs on agricultural 
behalf of indigent defendants, is commodities in short supply for 1960 in 
for invocation in habeas corpus excess of $50,000, is applicable to pro- 
proceedings under pauper’s statute; grams for which administrative expenses 
therefore, costs of habeas corpus were incurred during 1960 fiscal year and 
proceedings—whether state or Fed- does not apply to new price support 
eral—are payable from appropria- programs financed with 1961 appropria- 
tions of Dept. of Justice. .....-....- 133 tions, even though programs were inci- 
Expert witnesses who are appointed dent to surplus agricultural commodities 
by court under Rule 28 of Federal produced in calendar year 1960......... 685 
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Legal training prohibition. (See Officers 
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Page | APPROPRIATIONS—Continued. 
Obligation—Continued. 
Section 1311, Supplemental Appropriation 


Page 


and Employees, training, legal training 
prohibition.) 

Newspapers and periodicals. (See Books 
and Periodicals, purchase limitations.) 


No-year 


Deobligation requirement 

Although under sec. 1210, act of Sept. 6, 
1950, 31 U.S.C. 686-1, appropriations 
transferred from one department to 
another for performance of services 
under interagency agreements made 
pursuant to sec. 601, Economy Act of 
1932, 31 U.S.C. 686, are required to be 
deobligated at end of fiscal year to 
extent that performing agency has not 
incurred valid obligations under agree- 
ment, sec. 1210 does not limit obliga- 
tion availability of appropriations 
which are made by Congress to re- 
main available until expended, 
namely, no-year appropriations-_.-..-- 

Interagency agreements which are made 
by National Science Foundation un- 
der authority in sec. 601, Economy 
Act of 1932, 31 U.S.C. 686, and charge- 
able to no-year appropriations made 
to the Foundation may be recorded as 
valid obligations under sec. 1311(a) (1), 
Supplemental Appropriations Act, 
1955, 31 U.S.C. 200(a)(1), in view of 
fact that agreements commit Founda 
tion to pay definite sums of money to 
certain Govt. agencies for performance 
of activities authorized by law, and 
that no-year appropriations become 
available for full amount on date of 
agreement, and such obligations are 
not required by sec. 1210 of act of Sept. 


6, 1950, 31 U.S.C. 686-1, to be deobli- - 


gated by Foundation at end of any 
particular fiscal year, regardless of 
obligation availability status of funds 
under control of performing agency, 
sec. 1210 not being applicable to no-year 
GPUUTGN so cancnncecccencceesces 


Obligation 


Contracts—additiona] quantities—a tele- 
gram from GSA to National Industries 
for the Blind (NIB) requesting addi- 
tional amount of item previously 
ordered, without subsequent allocation 
by NIB of production to one or more 
designated agencies for the blind, and 
before issuance by GSA of purchase 
order pursuant to notice of allocation 
received from NIB, does not constitute 
valid obligation under sec. 1311, Supple- 
mental Appropriation Act, 1955, 31 
U.S.C. 200(a)(1), which requires exist- 
ence of valid and binding contract 
based on offer and acceptance imposing 
ability on both parties. ............... 


829 


Act, 1955 
Date of obligation 

Administrative action granting pay 
increazes to wage board employees 
effective on specified date not only 
imposes legal Mability upon Govt. 
for payment of additional compensa- 
tion but creates obligation against 
appropriation current at the time 
Mability is incurred, and fact that 
appropriation so obligated may be 
insufficient to cover obligation is 
immaterial insofar as determining 
when obligation arises and the 
appropriation to be charged 

The effective date of pay increases for 
wage board employees being deter- 
minative of date the liability of the 
Govt. for payment of additional 
compensation arises, the appropria- 
tion chargeable for such increases ts 
one currently available for payment 
of wages for period to which increases 


Interagency services—although under 
sec. 1210 of act of Sept. 6, 1950, 31 
U.S.C. 686-1, appropriations trans 
ferred from one department to another 
for performance of services under 
interagency agreements made pur- 
suant to sec. 601, Economy Act of 
1932, 31 U.S.C. 686, are required to be 
deobligated at end of fiscal year to 
extent that performing agency has not 
incurred valid obligations under agree- 
ment, sec. 1210 does not limit obliga 
tion availability of appropriations 
which are made by Congress to remain 
available until expended, namely 
no-year appropriations 

Orders on non-Government agencies— 
a telegram from GSA to National 
Industries for the Blind (NIB) 
requesting additional amount of item 
previously ordered, without subse- 
quent allocation by NIB of production 
to one or more designated agencies for 
the blind, and before issuance by GSA 
of purchase order pursuant to notice 
of allocation received from NIB, does 
not constitute valid obligation under 
sec. 1311, Supplemental Appropriation 
Act, 1955, 31 U.S.C. 200(a)(1), which 
requires existence of valid and binding 
contract based on offer and acceptance 
imposing liability on both parties..... 

Reporting requirements—wage board 
increases—since pay increases to wage 
board employees constitute valid 
appropriation obligations under sec. 
1311(a), Supplemental Appropriation 
Act, 1955, 31 U.S8.O. 200(a), failure of 
the agency head to include such 
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APPROPRIATIONS—Continued. 
Obligation—Continued. 


Section 1311, Supplemental Appropriation 


APPROPRIATIONS—Continued. 
Permanent indefinite for judgments—Con. 
Interagency services—Continued. 


Page 


Act, 1955—Continued. 

obligations in statement furnished to 
Bur. of Budget in support of requests 
for proposed appropriations, _ irre- 
spective of the matter of obtaining 
an apportionment or supplemental or 
deficiency appropriation for payment 
of wage increases, would violate 
reporting requirements in see. 1311(b) 
of act, 31 U.S.C. 200(b) 

Unexpended balances—transfer to Treas- 
ury—a specific amount reappropriated 
in Interior Dept. Appropriation Act, 
1955, from prior unused fiscal year 
appropriations for administrative use, 
for preparation of plans and specifica- 


724a, except where otherwise expressly 
authorized by law 


Other appropriation unavailability—while 


costs of judgment against U.S. in con- 
demnation proceeding instituted by U.S. 
under 33 U.S.C. 593 incident to Gulf 
Intracoastal Waterway project may not 
be paid from public works appropriation 
for “projects authorized by law,” in 
view of the specific condition in Senate 
document detailing Gulf project which 
provided that U.S. should not bear any 
costs of land easements and rights-of- 
way, such judgment costs (interest) are 
for payment from permanent appropria- 
tions for payment of judgments in 31 
WAG So nnncetiinnnnties mancntnacas 


tions for certain buildings, which has 
not been obligated or reduced by any 
disbursements as of June 30, 1958, must 


ARMY DEPARTMENT 
Engineers 
Flood control projects—prohibitory, etc., 


be regarded as appropriation for particu 
lar purpose for that fiscal year, rather 
than as part of multipurpose appropria- 
tion which may be used in F.Y. 1959 to 
Mquidate unpaid obligations, and pur- 
suant to sec. 6 of act of July 25, 1956, 
$1 U.S.C. 706, which requires closing of 
inactive appropriations, the specific 
unobligated amount must be with- 
drawn from availability and deposited 
into general fund of Treasury......... ae 


Permanent indefinite for judgments 
Interagency services 


Although money paid by Maritime Ad- 
min. under 46 U.S.C. 748 to satisfy 
judgment obtained by contractor’s 
employee for injuries sustained while 
working on Govt. vessel which was be- 
ing reactivated for Dept. of Navy 
pursuant to interagency agreement 
executed under sec. 601, Economy Act 
of June 30, 1932, 31 U.S.0. 686, may be 
regarded as part of total cost of work, 
it is not an expense that reasonably 
may be regarded as necessary or re- 
quired in order to condition vessel for 
use to require consideration in adjust- 
ment of appropriations; therefore, and 
since Navy Dept. appropriations are 
not available for payment of judg- 
ments, reimbursement for the. pay- 
ment is not authorized 

Judgments against U.S. arising incident 
to interagency work performed under 
sec. 601, Economy Act of 1932, 31 
U.S.C. 686, generally may not be re- 
garded as necessary or required ex- 
pense of work to be considered as 
reimbursable item of direct cost in 
adjustment of appropriations between 
agencies but are for payment from 
indefinite appropriation established 
for payment of judgments in 31 U.8.0. 


statutes—a subcontract with cost-plus-a- 
percentage-of-cost provision between 
subcontractor and State under a cost- 
reimbursement prime contract between 
State and Federal Govt., incident to a 
project authorized by Flood Control 
Act of 1950 and pursuant to authority 
in sec. 2, act of June 28, 1938, 33 U.S.C, 
701c-1, which does not contain any re- 
striction on types or methods of contract- 
ing or any restrictions on expenditures to 
States, except that such expenditures 
must be reasonable, is not illegal con- 
tract so as to preclude reimbursement 
of amount determined to be reasonable, 
notwithstanding that generally cost- 
plus-a-percentage-of-cost prohibition is 
applicable to subcontracts 
Rivers and harbors projects 
Deviations from project authorizations 
While costs of judgment against U.S. 
in condemnation proceeding insti- 
tuted by U.S. under 33 U.S.C. 593 
incident to Gulf Intracoastal Water- 
way project may not be paid from 
public works appropriation for 
“projects authorized by law,” in 
view of the specific condition in 
Senate document detailing Gulf 
project which provided that U.S. 
should not bear any costs of land 
easements and rights-of-way, such 
judgment costs (interest) are for 
payment from permanent appro- 
priations for payment of judgments 


In absence of any indication in Senate 
document detailing plans for river 
improvement project that construc 
tion of access roads outside project 
or improvement of similarly situ- 
ated State public road was con- 
templated, the use of public works 
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ARMY DEPARTMENT—Continued. Page| BIDDERS—Continued. Page 
Engineers—Continued. Allegations of unfairness, ete.—Continued. 
Rivers and harbors projects— Continued. merely has to be representative of item 
Deviations from project authorizations— proposed to be furnished but does not 
Continued. have to have been sample actually manu- 
appropriation which is available factured by bidder; therefore, submission 
solely for “projects authorized by by low bidder of sample which was 
law” for necessary improvements to manufactured by another bidder, but 
state public road used for access to identified by label identifying item as its 
project by Govt. personnel would be own, does not make low bid unrespon- 
in contravention of probibitory Te ih vnciiedecndbcdenédtane 254 
statutes—secs. 3678, 3679 and 3733, In absence of evidence that the action of 
R.S., 31 U.S.C. 628, id. 665, and 41 two firms in submission of bids as joint 
id. 12—which require appro- venture resulted in a substantial lessen- 
priations to be applied solely to ing of competition or tended to create a 
objects for which they are made, monopoly, such action may not be 
preclude execution of contracts in regarded as improper discouragement of 
advance of appropriation without OO isi. oivoic siicncccndcnsiciasec 524 
authorization and prohibit contracts The submission of bids by two firms as a 
for public improvements unless joint venture, when previously they 
funds are specifically appropriated acted as subcontractor with each other 
lati incinerate 388 in performance of similar contracts, 
ATTORNEYS indicates that they are acting together 
Fees—indigent persons—travel and sub- as a single entity thereby eliminating 
sistence expenses incurred by indigent any possibility of illegality in connection 
defendant’s attorney attending deposition I Ga cadeicoinctcidatciatincniie 524 
examination may be regarded as expenses Qualifications 
incident to responsibility of court to as Administrative determinations 
sure defendants adequate forum and, Although lack of uniformity among pro- 
therefore, such expenses are for payment curement agencies with respect to 
by Administrative Office of U.S. Courts bidders’ qualification determinations 
under Rule 15(c) of Federal Rules of is undesirable, the statutes which 
Criminal Procedure; however, compensa- require advertising and award based 
tion and travel expenses of deponents sub- upon most advantageous bid sub- 
poenaed on behalf of indigent defendant mitted by responsible bidder were 
are regarded as expenses incident to re- enacted for benefit and protection of 
sponsibility of Dept. of Justice for produc- Govt. and do not confer any enforce- 
tion of witnesses and payable under Rule able rights upon bidders; therefore, the 
17(b) from Justice Dept. appropriations determination of bidder’s responsi- 
for witness expenses. ................-...- 133 bility by one agency may not be in- 
BIDDERS voked in refutation of prior determi- 
Allegations of unfairness, etc. nation by different agency that same 
Low bidder who submitted as its own bidder is lacking in responsibility..... 468 
sample a product manufactured by Although resignation of an individual 
another bidder, with paper label identi who had been convicted of Federal 
fying sample as its product, has not income tax evasion from domi- 
performed any acts involving interstate nant and controlling position in 
commerce to be considered to have corporation which joined with another 
violated unfair methods of competition as joint venture to bid on Govt. 
provisions in Federal Trade Commission procurement and disposal of individ- 
Eh lk a a 254 ual’s stock in corporation would be 
Low bidder who submitted as its own properly for consideration by contract- 
® sample a product manufactured by ing officer in reevaluating integrity of 
another bidder, identifying product by joint venturers if notice of such action 
placing its label over manufacturer’s was communicated to procurement 
name and patent number, has not per- agency prior to award, in absence of 
formed any acts involving interstate evidence that contracting agency was 
commerce to be considered to have aware of resignation action at time of 
violated sec. 43(a) of Lanham Trade- award to second low bidder, the 
mark Act, 15 U.S.C, 1125(a)........-.... 254 legality of such award will not be ques- 
Under invitation which did not require ic caceactiaknctdececuasucsscckes 468 
submission of samples with bid but The rejection of low bidder, who had 
reserved to Govt. right to request small business certificate of compe- 
samples, after bids were opened, for tency, for lack of integrity and poor 
purpose of determining whether item business practices based on deroga- 


complies with specifications, sample tory material relating to capacity of 
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BIDDERS—Continued. 
Qualifications—Continued. 
Administrative determinations—Con. 


Page | BIDDERS—Continued. 
Qualifications—Continued. 
Experience—Continued. 


officers of prospective bidding com- 
pany, & purported default and poor 
performance under private contract 
and unsupported statements, which do 
not reflect upon bidder’s integrity, 
may not be regarded as proper, certifi- 
cate of competency being conclusive 
with respect to bidder’s capacity; and, 
therefore, award to other than lowest 
responsible bidder should be canceled_ 
Aircraft operating certification 
The substitution, after bid opening, of 
aircraft equally acceptable under 
specifications for aircraft originally 
proposed in the bid is a substitution 
of information necessary to determina- 
tion of bidder’s responsibility and does 
not constitute fatal variation requiring 
rejection of bid so long as evaluation of 
bid is not affected 
The time for submission of evidence of 
bidder’s authority to operate the type 
of aircraft proposed to be used in order 
to be considered responsible bidder is 
governed by time when performance 
is required; therefore, a bidder who 
prior to bid opening was authorized to 
operate type of aircraft specified in 
bid but who, after contracting agency’s 
survey team made its report, was 
determined to be capable of operating 
another type of aircraft which met 
specifications and to have qualifica- 
tions to acquire necessary operating 
authority before performance time 
may be regarded as responsible bidder 
under award 
As bid evaluation factor—the failure of a 
bidder to submit, prior to bid opening, 
an affidavit concerning business affilia- 
tions as required by invitation is a de- 
viation which goes to the determination 
of bidder’s responsibility rather than to 
responsiveness of bid; and, therefore, 
such failure may be waived, not with- 
standing the statement in invitation that 
such failure would result in rejection of 


Administrative determination—when 
there is reason to doubt low bidder’s 
lack of responsibility based on official 
opinion concerning qualification to 
perform satisfactorily, even though 
bidder fails to meet detailed experience 
requirements in invitation, rejection of 
low bid and award to another bidder 
should be supported by specific factual 
determination that low bidder was not 
responsible bidder 

Evaluation—a determination that bidder 
has ability to perform in accordance 
with specifications, even though he has 
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not had prior production experience 
and has submitted inadequate de- 
scriptive data, under invitation which 
provides thet no liability on part of 
Govt. shall arise prior to delivery of 
acceptable preproduction sample is 
proper administrative determination 
where interests of Govt. are adequately 
protected 
Mandatory or permissive—a requirement 
in invitation specifications that all 
major and minor assemblies be of 
standard design or model relates to 
designs and models which are current 
at time of delivery and is not to be 
interpreted as for application at time 
of bid submission to preclude consider- 
ation of bid submitted by bidder who 
represents himself as manufacturer, 
even though he has not actually pro- 
duced item at time of bid submission. 
Restriction—determination of whether 
experience qualifications required of 
prospective bidders under invitation is 
restrictive of competition depends on 
needs of procuring agency and, in 
absence of evidence that requirements 
are unnecessary to meet agency’s needs 
or to protect interests of U.S., adminis- 
trative determination to require ex- 
perience will not be questioned 
Subcontractors 
Low bidder who does not have requi- 
site previous experience specified in 
invitation but proposes to use ex- 
perienced subcontractors—although 
he has never participated with sub- 
contractors in any work—does not 
qualify as competent bidder to 
wnom Govt. is required to look 
for full responsibility and satis- 
factory performance 
To construe bidder’s competency re- 
quirement in invitation which 
specifies contracts will be limited to 
bidders who have “either with their 
own organization or through subcon- 
tractor’? met certain experience re- 
quirements to permit bidder with 
no previous experience to qualify as 
competent bidder by proposing to 
use experienced subcontractors 
would be tantamount to transferring 
responsibility for satisfactory per- 
formance to subcontractor 


Financial responsibility 


Failure of bidder to submit preliminary 
financing data with bid for Capehart 
housing construction project under 
invitation which did not specify that 
bidder obtain advance financing com- 
mitments, but did indicate that fi- 
nancing was to be arranged after bid 
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opening and issuance of letter of ac 
ceptability, was defect which did not 
go to substance of bid but was defect 
which could be waived by contracting 
officer because information was solely 
for benefit of Govt. in determination of 
responsibility of bidders, and such de- 
termination may be made on basis of 
information elicited after bid opening 
as well as on basis of information sub- 
mitted with bid 


An administrative determination that a 


low bidder, who was denied small 
businsss certificate of competency, did 
not have necessary financial capability 
to satisfactorily perform contract, 
which determination followed a capa- 
bility survey committee report and a 
reevaulation of financial status of bid- 
der after presentation of evidence of a 
bank credit, is proper in view of pro- 
visions of invitation which put bidders 
on notice that they had burden of pro- 
viding adequate financing to assure 
successful completion of contract and 
that bid prices would be evaluated in 
conjunction with information on bid- 
der’s financial position to provide 
reasonable assurance that bidder could 
complete contract upon payment of 
amount bid 


Integrity 


A conviction for Federal income tax 


evasion, incident to performance of 
Govt. contracts, of individual who 
submits bid for other contracts affects 
the individual’s dependability as 
Govt. contractor and is adequate to 
support administrative determination 
that bidder lacks integrity to be con- 
sidered responsibile bidder. -..-....-. a 


An administrative finding of lack o 


integrity of one party to joint venture 
formed to bid on Govt. procurement, 
based on Federal income tax evasion 
conviction incident to performance of 
other Govt. contracts, not only is 
proper for consideration in determi- 
nation of responsibility of joint venture 
when obligations of all venturers are 
equal but such finding of lack of integ- 
rity in one venturer is sufficient to 
support determination that joint ven- 
ture is not responsible bidder 


An individual convicted of Federal in- 


come tax evasion who, not only is 
president and director of corporation 
which has submitted bid for a Govt. 
contract but who also owns approxi- 
mately 43.3% of corporation stock, 
must be regarded as having dominant 
and controlling position in corporation 
and the lack of integrity of such indi- 


vidual based on conviction, which 
would preclude his consideration as 
responsible bidder, may be imputed 
to corporation, the integrity of corpo- 
ration being no greater than integrity 
of individuals who control its oper- 
ations 


Manufacturer or dealer 
Certification by low bidder that he is 


manufacturer within the meaning of 
sec. 1(a) of Walsh-Healey Public Con- 
tracts Act, 41 U.S.C. 35, even though 
he has not previously manufactured 
particular item, is in compliance with 
act which only requires that bidder 
stipulate that he will be manufacturer 
of item to be procured by Govt 


Dept. of Labor regulation (Circular 


Letter No. 1-58, issued Jan. 24, 1958), 
which defines ‘‘manufacturer’’ for pur- 
poses of the Walsh-Healy Public Con- 
tracts Act, 41 U.S.C. 35, so as to permit 
bidders who have not previously man- 
factured particular item bid upon to 
qualify provided certain manufactur- 
ing requirements have been met, is not 
in contravention of act which merely 
requires bidder to stipulate that he 
will manufacture item to be procured 
by Govt 


Administrative determination—a deter- 


mination that small business concern 
who offers to supply Govt. with wire 
rope towing assemblies made from 
material of foreign source is manu- 
facturer within meaning of par. 1-201.9, 
ASPR, based on producing an end 
product by assembling or modifying 
purchased components through series 
of twisting operations will not be 
questioned, even though labor and 
material costs may be small in com- 
parison with finished product; and fact 
that Bur. of Customs classifies foreign 
material as wire rope for purpose of 
levying duty is not controlling in de- 
termination of whether bidder is 
manufacturer under Regulation 


Evidence 


A requirement in invitation specifica- 
tions that all major and minor 
assemblics be of standard design 
or model relates to designs and 
models which are current at time of 
delivery and is not to be interpreted 
as for application at time of bid 
submission to preclude considera- 
tion of bid submitted by bidder who 
represents himself as manufacturer, 
even though he has not actually pro- 
duced ftem at time of bid sub- 
TOR. ccounminesnimebenmcien 
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Under invitation for fork-lift trucks 
which did not limit eligible bidders 
to established manufacturers of 
fork-lift trucks, bidder who Is estab- 
lished manufacturer in tractor field 
and has produced major components 
for fork-lift trucks was entitled to 
represent itself as manufacturer for 
purposes of bid submission even 
though it had not, at time of repre- 
sentation, actually entered into 
production 


Under invitation which did not put 
bidders on notice that submission 
of inadequate descriptive data would 
be cause for rejection but did include 
in succeeding alternate bid provi- 
sion notice that material deviations 
would result in bid rejection, sub- 
mission of less than complete de- 
scriptive data by bidder who had 
not actually manufactured item, but 
who submitted blanket offer to 
comply with all requirements of 
specifications, does not justify 
rejection of bid solely on basis of 
insufficient descriptive data 


Permit, license, etc., compliance—a certi- 
fication on a bid by a joint venture that 
it was not violating Federal milk mar- 
keting order, when there was pending 
an administrative appeal on a violation 
by one of the firms in the joint 
venture, does not warrant conclusion 
that awards to joint venture are illegal 
in view of determination by contracting 
officer and procurement agency that it 
did not believe there was any violation 
because deliveries were to be made to 
destination not located in particular 
milk marketing area 

Preaward surveys—bid deficiency cor- 
rection—under invitation which imposed 
upon all bidders the responsibility for 
providing adequate finances at time of a 
capability committee survey, the mat- 
ter of whether the low bidder, who was 
determined to lack necessary financial 
capability to satisfactorily perform and 
and who was denied small business 
certificate, should have been afforded 
information concerning additional fi- 
nancial ability required to correct defi- 
ciencies is within the sound discretion 
of contracting officer in view of record 
which shows that additional considera- 
tion was given by Small Business Ad- 
min. after low bidder acquired bank 
credit and by procurement agency after 
denial of certificate 


Prior unsatisfactory service 
Although default by bidder under prior 
contract is not per se sufficient basis 
for conclusion that bidder {is not re- 
sponsible bidder, the circumstances 
of contractor’s failure to perform 
properly and in timely manner under 
earlier contract are for consideration 
in determination of bidder’s qualifica- 


An administrative determination—con- 
firmed by Small Business Adminis- 
tration—that bidder is not responsi- 
ble bidder, based on evidence of 
bidder’s deficient performance under 
recent contract for same item and 
failure to produce acceptable model 
within time prescribed and on evi- 
dence of survey team which indicates 
bidder lacks necessary tools and does 
not have adequate inspection tech- 
niques to perform, is administrative 
determination which is based on fact 
and arrived at in good faith and, there- 
fore, there is no legal basis upon which 
objection to determination may be 


Subcontractors—evaluation v. responsi- 
bility factor—to construe requirement in 
invitation that bidders furnish as part of 
bid form a list of subcontractors as being 
material to bid, so that failure to comply 
with requirement before bid opening 
would result in rejection, would render 
meaningless another provision which 
requires contractor, at request of con- 
tracting officer, to furnish names of all 
subcontractors and extent of work to be 
done by each, and would be inconsistent 
with sec. 1-3U7(ili), ASPR, which re 
quires that consideration be given to 
adequacy of subcontracting arrange- 
ments in determination of bidder re- 
sponsibility; therefore, subcontracting 
requirement must be construed as inct- 
dent to determination of contractor’s 
ability to perform, which information 
is not essential part of bid and may be 
supplied after bid opening 

Time for submission of evidence—the 
time for submission of evidence of 
bidder’s authority to operate the type 
of aircraft proposed to be used in order 
to be considered responsible bidder is 
governed by time when performance is 
required; therefore, a bidder who prior 
to bid opening was authorized to operate 
type of aircraft specified in bid but who, 
after contracting agency’s survey team 
made its report, was determined to be 
capable of operating another type of 
aircraft which met specifications and to 
have qualifications to acquire necessary 
operating authority before performance 
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’ Right to award—low nonresponsive bid—low 


bidder who fails to comply with informa- 
tion requirements of solicitation, whether 
under advertised or negotiated procure 
ment, does not acquire right to further 
negotiation by procurement agency on 
basis of low proposal...........<..<.<----- 


BIDS 


Ambiguous. (See, also, Contracts, specifica- 
tions, ambiguous) 


Acceptance—a low bidder who fails to 
indicate which of several types of an 
item he is bidding on could have such an 
ambiguous bid accepted on the basis of 
type most advantageous to Govt. under 


satisfaction of bid bond requirement 
in previous procurements does not 
establish that it should be considered 
interchangeable with required form..... 


Consideration of Antidumping Act, 
19 U.8S.0. 160-171, which permits 
imposition of additional duties on 
imports which undermine American 
market based on difference between 
foreign market price and domestic 
price, in evaluation of foreign bid 
which is 72% less than American bid 
after transportation costs, customs 
duty, and 6% differential fixed by 
E.O. No. 10582, under Buy American 
Act, 41 U.S.C. 10a, et seg., have been 
added, does not require rejection of 
foreign bid in absence of application 
of Antidumping Act to procurement 
of item which is not for sale or resale 
and accomplishment of prescribed 


Consideration of bid submitted by 
American bidder who did not exclude 
domestic processing costs in estab- 
lishing percentage o/ cost of foreign 


rule that any ambiguity is to be con- administrative procedures. ........... 760 
strued against the party who created The duty and authority to make a find- 
the ambiguity, even though bidder may ing under Buy American Act and 
have intended another type, and such E.O. No. 10582 that factors, other than 
acceptance would not be prejudical to price, which under terms of the act and 
other bidders; therefore, acceptance of order is material factor in determina- 
low bid after the bidder, upon request tion of requirements of public interest, 
for clarification, advised that the bid take precedence is vested in head of 
price was based on furnishing type most procurement department or agency, 
advantageous to Govt. and least ad- and in absence of such finding or in 
vantageous to bidder would not be absence of statutory authority for 
prejudicial to other bidders; however, consideration of political and economic 
in future procurements it might be factors, such items as American 
advisable to describe each type as sep- industry situation, deprivation of tax 
arate item and to request insertion of revenue, and adverse affect on mone- 
bid prices for each item................. tary trade balance are not for consid- 
Bid form not used eration in Buy American Act cases... 760 
Although submission of bid bond on other Whether award to foreign bidder, which 
was made on basis of bid price 72% less 
than standard Govt. form prescribed in : 
aiid al : ae : than that of American bid, would 
invitation is not in itself sufficient basis ‘ . ‘ 
; : s violate sec. 337, Tariff Act, 1930, 19 
for rejection of otherwise acceptable bid, — oon . 
stale U.S.C. 1337, et seg., which establishes 
8 limitation in bid bond on time for 
: procedures in event of existence of 
actions against surety, when standard 
c unfair acts in importation of goods 
Govt. form does not contain any such ‘ 
. Seem: which might injure or destroy Ameri- 
time limitation, is regarded as material 
at ean industry is not a matter for 
deviation which goes beyond form and 
: : consideration by procurement agency 
affects rights and obligations of parties 7 
z or Comptroller General_.............. 760 
and, therefore, renders bid nonresponsive 
op havtiation Foreign product determination 
ae ei ed Se ca A bidder who establishes that cost of 
Failure of low bidder to submit bid bond foreign products proposed to be fur- 
on standard Govt. bid bond form nished is less than cost of domestic 
prescribed in invitation which contained products at equivalent processing 
provision advising bidders that required levels based on proper evaluation of 
forms could be obtained from contracting bids under Buy American Act, 41 
officer when none of other bidders U.S.C. 10a, and E.O. No. 10582, 
experienced difficulty in obtaining rather than on basis of excluding 
required forms, does not make procure domestic processing costs as prescribed 
ment restrictive of full and free compett- in invitation may have bid considered 
tion required by laws governing adver- for award on basis of law and in absence 
tised Federal procurement, and fact of any evidence that consideration 
that low bidder submitted same form in would be prejudicial to other bidders... 695 
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components to be furnished, even 
though invitation required computa- 
tion on such basis contrary to Buy 
American Act, 41 U.S.O. 10a, and E.O. 
No. 10582, which require evaluation of 
combination foreign and domestic 
component bids on similar basis, 
would not be prejudicial to other 
bidders who had the same information 
and who did not interpret require- 
ments in same manner, all bidders 
being chargeable with notice of the 
law and having no right to have bids 
evaluated on any basis other than in 
accordance with law 
Failure of American bidder, who pro- 
poses to furnish both domestic and 
foreign components, to compute for- 
eign product cost on basis of elimina- 
tion of domestic processing costs on 
domestic items as prescribed in invita- 
tion which computation would be 
contrary to Buy American Act, 41 
U.S.C. 10a, and E.O. No. 10582, which 
contemplate for purpose of comparison 
of domestic and foreign costs that costs 
of each must be computed in similar 
manner, does not require rejection of 
bid for technical noncompliance with 
invitation 
Foreign product proposed—in evaluation 
of bids under invitation which incorpo- 
rated Buy American Act restrictions, 41 
U.S.C. 10a, and specifically required 
bidders to name a source of manufacture, 
it is essential that it be known, upon 
opening, whether domestic or foreign 
goods are offered; hence, to permit low 
bidder, who did not indicate in bid the 
manufacturer’s name and who at bid 
opening furnished foreign manufacturer’s 
name, to substitute a domestic manu- 
facturer upon advice that 6 percent 
differential required to be added to 
foreign bids would result in his displace- 
ment as low bidder, would be prejudicial 
to other bidders and detrimental to 
competitive bid procedures by per- 
mitting bidder to control his relative 
standing after disclosure of bid prices; 
therefore, rejection of bid as nonrespon- 
sive and rejection of bidder’s request to 


cure material defect are proper ad- 


ministrative actions 

Price differential 

An award to foreign bidder rather than 
to low American bidder whose bid 
price was 42.8% higher based on 
comparison of foreign and domestic 


economic advantage foreign manufac- 
turers gain through devaluation of 
currencies, is proper under Buy 
American Act, 41 U.S.C. 10a, et seq., 
which merely provides that head of 
procuring agency shall determine that 
cost of domestic product is unrea- 


In absence of provision in Buy American 
Act, 41 U.S.C. 10a, @ seg., which 
specifies how unreasonable costs of 
domestic goods shall be determined, 
the differential percentages established 
in E.0. No. 10582 to give preference 
to domestic bids may not be regarded 
in contravention of Buy American 


In evaluation of American and foreign 
bids under Buy American Act, 41 
U.S.C. 10a, et seg., which provides for 
purchase of American goods unless 
head of procuring agency determines 
that cost is unreasonable, a deter- 
mination that domestic bid is reason- 
able based on domestic costs and profits 
alone would not be proper, but evalua- 
tion based on comparison of foreign 
and domestic bid prices to determine 
whether domestic bid price is un- 
reasonable would be proper 

An American product which is offered 
by small business bidder at price 
approximately 36% higher than that 
of foreign product offered by another 
bidder in response to total small 
business set-aside military procure- 
ment must be regarded as being offered 
at unreasonable price within purview 
of Buy American Act, 41 U.S.C. 10a-d, 
and implementing Armed Services 
Procurement Reg. which authorizes 
addition of 12% differential for Ameri- 
can products offered by small business 
interests; therefore, restrictions in 
Buy American Act against purchase of 
foreign products do not preclude con- 
sideration of foreign product bid 

Consideration of item offered by Ameri- 
can producer which exceeds cost of 
foreign product by 72%, after transpor- 
tation costs, customs duty and 6% 
differential fixed by E.O. No. 10582, 
pursuant to Buy American Act, 41 
U.S.C. 10a, et seq., have been added to 
foreign bid, would be unwarranted on 
basis of unreasonable price under the 
act and E.0. which make cost element 
& material factor in determination of 
public interest requirements 


bid prices rather than on consideration 
of reasonableness of costs and profits 
of American bidder, including such 
factors as differences in wage scales and 


Confirmation—propriety—a confirmation by 
low bidder that bid was intended to cover 
all items under invitation which did not 
specify that individual prices were to be 
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regarded as confirmation which is not 
inconsistent with reasonable interpretation 
of bid as submitted; and, therefore, under 
rule that any ambiguity is to be construed 
against party causing ambiguity, the low 
bid may be regarded as responsive to 
invitation, and award on basis of the con- 
firmation would not be prejudicial to other 
bidders 


Amount—liquidated damages. (See Con 
tracts, damages, liquidated, excessive) 
Failuretofurnish. (See Contracts, specifi- 


cations, failure to furnish something re 


quired, bid bond) 


Discarding all bide 
Administrative determination 
Although authority vested in contract- 
ing officers to reject any and all bids 
and to readvertise procurement is 


extremely broad and ordinarily will 
not be questioned by Comptroller 


General, in exercise of such authority 
contracting officer must not act arbi- 


Contracting officer who rejected bid for 
handling and storage of household 
effects, on basis that invitation did not 
permit award to only one bidder and 
that estimated quantity of material 
for storage was excessive when invita 
tion not only contemplated award to 
one bidder in aggregate but would 
have been normal procedure and re- 
vision in quantity was not large, has 
not presented any cogent reasons 
based upon law or regulation to justify 
rejection of all bids 

Rejection of all bids submitted in re- 
sponse to invitation for furnishing all 
labor, materials, vans, etc., for storage 
of household effects on basis that 
multiple awards would have been im- 
practicable and that estimated quan- 
tity of material for storage was exces- 
sive, when invitation clearly did not 
contemplate separate awards so that it 
was unnecessary to specifically limit 
award on aggregate basis and when 
there was no reasonable basis for con- 
sidering thet estimate was excessive, 
Was so grossly erroneous as to consti- 
tute arbitrary rejection to detriment 
of Govt.’s interest in maintaining 
integrity of competitive bidding system; 
therefore, award under second invitation 
should be canceled and award to 
lowest responsible bidder under first 
invitetion for remaining period of 
years should be made 

Although an invitation which required 
that equipment offered bear the seal 
of a particular testing organization is 

restrictive of competition and 


Administrative determination—Continued. 
should have been corrected prior to 
bid opening, the theoretical elimina- 
tion of potential bidders must be con- 
sidered against the real detriment 
which would result from readvertise- 
ment after bid prices have been re 
vealed; therefore, since requirement 
did not preclude four of six bidders— 
including the low bidder—who did not 
have the seal from bidding and who, 
because of short interval between 
issuance of invitation and delivery, 


would not have been able to obtain 


approval and since the remaining two 
bidders who had the sea] would not be 
placed in any financial disadvantage 
because approval does not involve a 
recurring charge, none of bidders 
would be prejudiced by award to low 


bidder under first invitation on basis 
of waiver of sea] requirement 


Low bid excessive—cancellation of invita- 
tion after the only conforming bid 
is found to be excessive both as to 
price and quality of item offered and 
readvertisement of procurement on 
basis of less stringent specifications to 
match needs of procuring agency, which 
actions result in wider competition and 
savings to Govt., are proper adminis 
trative actions 

Readvertisement justification—a _ thirty- 
day time schedule for submission of 
offers under negotiated solicitation, 
which was authorized under 10 U.S.C. 
2304(a) (2) on basis that public exigency 
would not permit delay incident to 
advertised procurements, is period of 
time comparable to that permitted 
under advertised procedures and indl- 
cates that public exigency exception was 
improperly invoked; therefore, no valid 
objection to cancellation of negotiated 
solicitation and invocation of formal 
advertised procurement procedures will 
be made 


Reinstatement — propriety —reinstatement 
of canceled invitation which gave 
bidders an option to supply either one 
of two colors of an item, even though 
procurement agency wanted item in 
only one color, and consideration of all] 
bids, except lowest bid which was with- 
drawn prior to opening, on basis that 
bidders would agree to furnish only the 
color wanted at origina! bid prices would 
not be improper, the only bidder who 
apparently could be prejudiced by such 
action would be bidder who requested 
withdrawal prior to original bid opening. 

Equal. (See Contracts, awards, equal or 
tie bids) 
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combination bid for both drydocking 
and repairs for conversion of hospital 
ship submitted by bidder who did not 
bid on several of specific lots as required 
by invitation, because of its under- 
standing that those lots were applicable 
to bidders at different ports who did not 
have drydocking facilities, which under- 
standing was not an unreasonable 
interpretation of ambiguous invitation, 
need not be regarded as nonresponsive 
to invitation and does not require 
award at higher cost to bidder whose 


bid evaluated on basis of real intent of 


invitation is defective in same way as 

low bid, in absence of evidence that 

failure affected relative standing of low 

bidder or was prejudicial to other 

bidders 

Delivery provisions 

In establishing order of precedence of 
bids for award of portions of procure- 
ment set-aside for bidders in labor 
surplus areas, eligible bidders should 
first be ranked in order in which they 
would be considered for award on non- 
set-aside portion, and, when low 
responsible bid for non-set-aside por- 
tion under Invitation which solicited 
bids on f.0.b. contractor’s plant or 
nearest shipping point basis is deter- 
mined on basis of delivered cost rather 
than net price, the freight costs should 
also be considered in determining order 
of precedence for negotiatfon of set- 
aside portions 

An award to bidder who is determined 
to have submitted low bid on basis 
of lower transportation costs computed 
on estimated “approximate” shipping 
weights stated in bid, which weights 
are lower than those stated by other 
bidders who had actual prior produc- 
tion experience, does not need to be 
questioned in view of evidence which 
indicates that contractor can produce 
item weighing close to estimate 
and less than weight which would 
result in his displacement as low 
bidder and in absence of provision in 
invitation requiring guaranteed ship- 
ping weights 

Evaluation of bids on basis of driveaway 
delivery rates when invitation, which 
provided that bids would be evaluated 
on basis of most economical mode of 
commercial transportation, specifically 
required bidders to include cost of 
loading, blocking, and bracing items 
on carrier’s facility would be evalua- 
tion on basis not contemplated by 
invitation and contrary to sound 
procurement procedures. ........ 


To permit a bidder after bid opening to 
offer to ship equipment by motor 
carrier who had then tendered reduced 
transportation rate under sec. 22 
quotation, 49 U.S.C. 22, would be 
tantamount to reserving to the bidder 
the right to modify bid with respect 
to transportation rates after bid open- 
ing and contrary to proper procure- 
ment practices which require trans- 
portation costs to be evaluated on 
basis of rates actually filed and pub- 
lished at time bids are opened 


On basis other than in invitation 


Under invitation which provides that 
award will be made on basis of lowest 
price for any combination of two or 
more items of work, an award to bidder 
on basis that three of items could not 
be separated is not proper, particularly 
when contracting agency was aware of 
necessity for using such method of 
evaluation prior to issuance of invita- 
tion and should have indicated method 
in invitation; therefore, if award can- 
not be made in accordance with invita- 
tion, the work should be readvertised. 

A bidder who establishes that cost of 
foreign products proposed to be fur 
nished is less than cost of domestic 
products at equivalent processing 
levels based on proper evaluation of 
bids under Buy American Act, 41 
U.S.C. 10a, and E.0. No. 10582, rather 
than on basis of excluding domestic 
processing costs as prescribed in in- 
vitation, may have bid considered for 
award on basis of the law and in ab. 
sence of any evidence that considera 
tion would be prejudicial to other 
bidders 

Consideration of bid submitted by 
American bidder who did not exclude 
domestic processing costs in establish- 
ing percentage of cost of foreign com- 
ponents to be furnished, even though 
invitation required computation on 
such basis contrary to Buy American 
Act, 41 U.S.C. 10a, and E.0. No 
10582, which require evaluation of 
combination foreign and domestic 
component bids on similar basis, 
would not be prejudicial to other 
bidders who had same information 
and who did not interpret require- 
ments in same manner, all bidders 
being chargeable with notice of the law 
and having no right to have bids 
evaluated on any basis other than in 
accordance with law 

Failure of American bidder, who pro- 
poses to furnish both domestic and 
foreign components, to compute foreign 
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product cost on basis of elimination of 
domestic processing costs on domestic 
items as prescribed in invitation 
which computation would be contrary 
to Buy American Act, 41 U.8.C. 10a, 
and E.O. No. 10582, which contem- 
plate for purpose of comparison of do- 
mestic and foreign cost that costs of 
each must be computed in similar 
manner, does not require rejection of 
bid for technical noncompliance with 
invitation --- ieee 5 ; 

F valuation of bids on basis of driveaway 
delivery rates when invitation, which 
provided that bids would be evaluated 
on basis of most economical mode of 
commercial transportation, specifically 
required bidders to include cost of 
loading, blocking, and bracing items 
on carrier’s facility would be evalua- 
tion on basis not contemplated by 
invitation and contrary to sound pro- 
curement procedures 


Separable or aggregate items—under in- 


vitation which provides for award of 
two-item procurement to one bidder but 
reserves to Govt. the right to make an 
award on one item alone, a bid which is 
responsive to one item, but which con- 
tains exceptions to second item specifica- 
tions, may be accepted on basis of one 
item, ifit is administratively determined 
to be in best interests of Govt. to procure 
only one item; however, the bid on basis 
of both items must be considered non- 
responsive 


Late 
Bid bond 


Telegraphic bid containing citation to 
bid bond number and name of surety 
submitted, in response to invitation 
which specifically required furnishing 
of bid bond prior to opening, by low 
bidder who did not furnish required 
bond and a telegraphic bid confirma- 
tion until more than a day after bid 
opening does not comply with bid 
bond requirement of invitation 

Confirmation by a domestic bank of an 
irrevocable letter of credit issued by 
foreign bidder to contracting agency to 
cover bid security required by invita- 
tion makes the bank, under uniform 
commercial practices, primarily liable 
to Govt. for amount of credit and the 
communication in writing of such 
credit establishment to bid opening 
office within time allowed for submis- 
sion of bids delayed in mails, after 
contracting officer had been notified by 
telephone prior to bid opening of the 
confirmation, represents substantial 
compliance with bid bond or bid 


security requirements of invitation to 
justify consideration of the bid, pro- 
vided the time limit within which 
Govt. has to avail itself of credit is 
sufficient to enable Govt. to exercise 
its rights in event bidder fails to com- 
ply with contract obligations 


Hand carried delay—administrative re 


“port which evidences that sample hand 
carried by representative of low bidder 
was received in contracting office on last 
day for submission of bids must be 
accepted in absence of conclusive evi- 
dence that low bidder failed to submit 
sample by date specified in invitation .. 


Mail delay evidence—late bid submitted 


in response to invitation which requires 
bids to be physically received prior to 
time for bid opening may not be con- 
sidered for award, notwithstanding 
that, ordinarily, Govt. agencies subject 
to’Federal Property and Administrative 
Services Act of 1949 are required to com- 
ply with Federal Procurement Regula- 
tions which contain provision for the 
consideration of late bids when lateness 
is due solely to delay in mails. -......... 


Telegraphic modifications 


A telegraphic bid modification which 
was deposited with telegraph company 
30 minutes prior to time set for bid 
opening, but which was not received 
at administrative office until 35 
minutes later, is not considered to have 
been delivered on time in view of evi- 
dence which indicates normal trans- 
mission time between transmitting 
office and receiving telegraph office is 
approximately 30 minutes and addi- 
tional five minutes is required to 
forward message from there to the 
Govt. installation, and this evidence 
is not overcome by showing that it 
was normal procedure for telegraph 
office to transmit messages imme- 
diately or in any period less than the 
15 minutes message was delayed 


In determination of whether late tele- 
graphic modification to bid for pur- 
chase of surplus Govt. property may 
be considered for award, late bidder 
has the burden of proving that message 
was deposited sufficiently ahead of 
bid opening time to allow for any 
normal, usual, or foreseeable delays: 
and that failure of bid to arrive before 
bid opening time was due solely to 
abnormal delay in transmission; a 
mere showing that message could have 
been transmitted and received under 
normal conditions is not sufficient 





INDEX DIGEST 919 


BIDS—Continued. 
Late—Continued. 


Page | BIDS—Continued, Page 
Mistakes—Continued. 


Telegraphic modifications— Continued, 

Notification by telephone to property 
disposal officer that bid modification 
has been telegraphed in response to 
surplus property invitation, which 
does not provide that bids by tele- 
phone are acceptable, is not a factor to 
be considered in determining whether 
telegraphic modification waich is not 
received until after time set for open- 
ing is effective 


Mistakes 


For errors after award. (See Contracts, 
mistakes.) 


Correction—bid bond adjustment—ad- 
justment of bid security to conform to 
bid which is corrected after bid opening, 
on basis that error was obvious on face 
of the bid or that clear and convincing 
evidence was presented to show nature 
of error and intended bid price, may be 
permitted, provided there was no ques- 
tion at time of bid opening as to bidder’s 
ability to furnish bid security in re- 
quired amount 

Errors other than price—low bidder who, 
after award of contract for one item of 
two-item procurement, alleged that 
error in omission of language to indicate 
bid was submitted on “all or none” 
basis was substantiated by price differ- 
ence of 14 to 16% between low bid and 
other bids, and by fact that excess cost 
for procurement from second low bidder 
upon default is nearly same as amount 
of loss claimed by low bidder, may not 
have such price differences considered 
to establish error of omission of language 
as distinguished from arithmetical 
errors or errors in computation; there- 
fore, In absence of anything on face of 
bid to indicate error or that contracting 
officer should have been on constructive 
notice of possibility of error, omission 
must be regarded as unilateral and due 
to bidder’s negligence 

Unit price v. extension differences—obvious 
unit price error—bidder who, after re- 
quest for verification because unusually 
low unit prices in bid for construction 
project did not agree with extended 
price, which was more in line with prices 
quoted by other bidders, alleges unit 
prices were correct but extended price 
should be reduced, thereby making his 
bid lowest bid received, has placed him- 
self in position of having opportunity for 
second guess after bids are opened which 
would adversely affect competitive bid- 
ding system and be prejudicial to other 
bidders, even though invitation provides 
that in case of variation between unit 
price and extension unit price would 


govern; therefore, denial of correction of 
BIS WES INI ss oie cnnnttinnsgtinccnnintn 


Modification—new or additional bids dis- 


tinguished—telegram from bidder, re- 
ceived in contracting office prior to time 
scheduled for opening of bids, which 
quotes prices on items in addition to those 
bid upon in formal bid submission is not 
new or additional bid unauthorized under 
invitation but is modification of details of 
formal bid document under invitation 
which permits modification of bids by 
telegraphic notice and, therefore, bid and 
modification may be considered for award_ 


Multiple 


Propriety 

The submission of bids by two firms as 
a joint venture, when previously they 
acted as subcontractor with each other 
in performance of similar contracts, in- 
dicates that they are acting together as 
a single entity thereby eliminating any 
possibility of illegality in connection 
with their bids 

Multiple bids submitted by one indi- 
vidual on behalf of two or more com- 
panies or by two or more affiliated 
companies do not have to be rejected 
when such bids are not submitted for 
the purpose of circumventing a law, 
such as the Davis-Bacon Act of Aug. 
30, 1935, for gaining an unfair advan- 
tage in case of awards by drawing lots, 
or for any other purpose which would 
be prejudicial to the U.S. or to other 
bidders. 14 Comp. Gen, 168, modified. 

The rejection of two low bids submitted 
by affiliated companies for the purpose 
of obtaining partial awards for such 
amount of work as each company could 
capably perform, on basis that multi- 
ple bids are legally objectionable, 
would be prejudicial to the interests of 
the U.S. and, therefore, such bids may 
be considered for award 


Patents, etc., items 


Low bid submitted in response to invita- 
tion which contains patent indemnity 
clause relieving Govt. of liability for in- 
fringement of any patent in connection 
with contract may not be disregarded 
merely because patent owner, who was 
second low bidder, alleges that patent 
will be infringed and that low bidder is 
without legal right to manufacture item 
covered by invitation 

Consideration of possible patent infringe- 
ment claim of American bidder in deter- 
mination of award to foreign bidder, who 
offers product 72% lower in cost than 
domestic item, would be inconsistent 
with public interest which requires en- 
couragement of competition in view of 
specific remedies provided for patent 
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Patents, etc., items—Continued. 
holders in 28 U.S.C. 1498, and such 
remedies are not in conflict with Buy 
American Act, 41 U.S.C. 10a, et. seg.... 

Possible costs to Govt. in defending patent 
infringement litigation which might 
arise from purchase of product from low 
foreign bidder, rather than from Ameri- 
can bidder who has a patent on product, 
do not afford legal justification for ques- 
tioning award to foreign bidder whose 
bid is 72% less than Americar bidder... 


Qualified 


Acceptance—low bidder who, in response 
to invitation which requires forfeiture of 
total amount of required bid bond as 
liquidated damages, submits required 
bond with condition limiting his liability 
to difference between bid price and cost 
of obtaining performance elsewhere has 
submitted bid clearly establishing liabil- 
ity of principal and surety as a penalty, 
whereas liability of other bidders who 
conformed to terms of invitation is for 
liquidated damages thereby rendering 
bidding on unequal terms and requiring 
rejection of low bid as nonresponsive to 
I cis inicieiiaceiniltlieiteeaintitinrinlattaitatatonn 

Acceptance time difference—a low bid 
which, notwithstanding statement that 
bid remains open for acceptance for 90 
days as required in invitation, conditions 
price upon receipt of notice of award in 
much shorter period of time is bid which 
contains material deviation from require- 
ments and must be rejected as non- 
responsive to invitation................. 

All or none—propriety—to construe word 
“may” in multiple item invitation 
which provides that bids will be made 
by individual items and specifies that 
“bids on the basis of award in the 
aggregate may be rejected,’”’ in permis- 
sive sense to permit consideration of 
“all or none’ bid would nullify and 
render meaningless requirement for 
consideration of bids by individual 
items only and, therefore, word ‘“‘may’”’ 
must be construed as word of command 
so that ‘‘all or none’”’ bid is qualified bid 
which must be rejected as nonresponsive 
to invitation; however, in view of 
ambiguity, rejection of all bids and 
readvertisement under invitation which 
would leave no doubt as to acceptability 
or nonacceptability of ‘all or none” bids 
would be in best interests of Govt...... 

Ambiguous—a confirmation by low bidder 
that bid was intended to cover all items 
under invitation which did not specify 
that individual prices were to be quoted 
on each particular item may be regarded 
as confirmation which is not inconsistent 
with reasonable interpretation of bid as 
submitted; and, therefore, under rule 
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Qualified— Continued. 
that any ambiguity is to be construed 
against party causing ambiguity, the 
low bid may be regarded as responsive 
to invitation, and award on basis of the 
confirmation would not be prejudicial 
REET Fin wicnasncieedcivessiics 
Bidder’s quotation form contrary to stand- 
ard form—low bid which limits con- 
tractor’s lability for excess costs for 
failure to perform when such failure is 
Both beyond control of contractor and 
without his fault or negligence and omits 
standard provision concerning default of 
subcontractors, when default is due to 
causes beyond control and without fault 
or negligence of both contractor and 
subcontractor, is a bid containing qualifi- 
cations which affect substance of bid and 
make it nonresponsive to invitation. -.. 
Voluntary information, drawings, ete.—a 
low bidder who voluntarily submitted 
with his bid general literature on various 
models of equipment manufactured by 
it, without reference to particular type 
of equipment required by the invitation 
or the model intended to be furnished 
and without reference in bid to any 
exceptions to specifications, may not 
be regarded as offering other than the 
specification equipment or as qualifying 
the bid and, therefore, the bid should not 
be rejected on basis that descriptive 
literature made it nonresponsive to 
i idkscnitttunnnditinvetiscccsite 
Rejection by administrative agency—bid 
accompanied by bid security which is not 
type or in amount required by invita- 
tion, and record indicates that surety has 
set maximum bond liability less than 
minimum required, the contracting 
agency at contracting officer level or at a 
higher echelon may reject bid as non- 
responsive without referring matter to 
Comptroller General; however, if doubt 
exists as to proper action, the matter 
should be submitted for decision.......... 
Time extension for submission—amended 
invitation—denial of bidder’s request for 
extension of time for recomputation of bid 
after contracting agency issued amend- 
ment to specifications shortly before bid 
opening does not appear to be basis for 
invalidation of award in view of evidence 
which indicates that none of other respon- 
sive bidders requested an extension and 
that amended specification did not require 
bid recomputation but was merely affirma- 
tion of original specitications.............. 
Time for submission—although time be- 
tween issuance of invitation for bids fol- 
lowing determination to cancel negotiated 
solicitation for same procurement, due to 
improper invocation of public exigency 
authority in 10 U.8.0. 2304(a)(2), and 
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deadline for submission of bids under sec- 
ond invitation was extremely short in 
relation to complexity of procurement, 
the time actually available for bidding 
may be regarded as adequate 
Unbalanced—evidence—bidder who submits 
bid with unusually low unit prices which 
do not agree with extended amounts, 
which are more in line with other bids and 
who, on request for verification, alleges 
unit prices were correct but extended 
amounts should be reduced, thereby mak- 
ing his bid low bid, may not be regarded 
as having submitted unbalanced bid in 
view of obvious error on face of bid; and, 
therefore, correction was properly de- 


Withdra wal—effect—reinstatement of can- 
celed invitation which gave bidders an op- 
tion to supply either one of two colors of 
an item, even though procurement agency 
wanted item in only one color, and consid- 
eration of all bids, except lowest bid which 
was withdrawn prior to opening, on basis 
that bidders would agree to furnish only 
color wanted at original bid prices would 
not be improper, the only bidder who ap- 
parently could be prejudiced by such 
action would be bidder who requested 
withdrawal prior to original bid opening-_- 

COMMITTEES AND 

COMMISSIONS 

Noncompliance with statutes—employment 
prohibitions, ete.—in view of specific pro- 
visions in secs. 5 and 7, act of Sept. 2, 1957, 
P.L. 85-262, 71 Stat. 588 and 589, which deal 
with exemptions from laws affecting em- 
ployment of persons by Lincoln Sesquicen- 
tennial Commission, term “services” in 
sec. 4 of act, which confers broad discre- 
tionary powers on Commission in procure- 
ment of “supplies, services and property” 
without regard to laws and procedures ap- 
plicable to Federal agencies, does not have 
reference to personal services; therefore, 
in absence of invocation of authority in 
sec. 4 to exempt civil service retired an- 
nuitant who was employed under contract 
by Commission from annuity deduction 
provisions in sec. 13(b), Civil Service Re 
tirement Act, 5 U.S.C. 2263, together with 
fact that such deductions were made, em- 
ployce’s compensation must be regarded 
as subject to annuity deduction 

Travel expenses. (See Travel Expenses, 
boards, committees and commissions, 
State government employees) 


BONDS 


Bid 
Irrevocable letter of credit—confirmation 
by a domestic bank of an irrevocable let- 
ter of credit issued by foreign bidder to 
contracting agency to cover bid security 
required by invitation makes the bank, 
under uniform commercial practices, 
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Bid—Continued. 
primarily liable to Govt. for amount of 
credit and the communication in writing 
of such credit establishment to bid open- 
ing office within time allowed for submis- 
sion of bids delayed in mails, after con- 
tracting officer had been notified by tele- 
phone prior to bid opening of the con- 
firmation, represents substantial com- 
pliance with bid bond or bid security 
requirements of invitation to justify con- 
sideration of the bid, provided the time 
limit within which Govt. has to’ avail 
itself of credit is sufficient to enable Govt. 
to exercise its rights in event bidder fails 
to comply with contract obligations-... 
Sufficiency 
Where the only acceptable bid for an oil 
and gas lease is accompanied by insuffi- 
cient bid deposit, acceptance would 
not be discriminatory to other bidders 
and would bind the bidder, regardless 
of whether or not there was an offer to 
correct the deficiency, so that the 
only factor for consideration is interest 
of Govt.; therefore, if it is adminis- 
tratively determined that acceptance 
of bid will best serve the interest of the 
Govt., the security defect may be 
waived and prior rejection of bid re 
garded as erroneous 
Failure of low bidder to submit bid bond 
in amount required in invitation due 
to clerical error by surety does not 
warrant exception to rule that failure 
to comply with bid bond requirement 
in invitation represents material de- 
viation which cannot be waived ad- 
ministratively and, therefore, low bid 
may not be considered for award --... 
Government employees—surety’s liability— 
supplement coverage at employee's ex- 
pense—the purchase by employees who 
are covered by position schedule surety 
bonds under 6 U.S.C. 14 of supplemental 
coverage, at own expense, under agree- 
ments which preclude employee from 
voluntarily settling any claim under bond 
without consent of surety does not warrant 
any departure in mandatory debt liquida- 
tion withholding procedure under 5 U.S.O. 
82, 27 Comp. Gen. 703, in event employee 
is indebted to Govt. when terminated; 
therefore, agency may not place amounts 
due employee in suspense account until 
conclusion of negotiations with surety 
under agreement but must immediately set 
off against debt any amounts due employee 
and request CSC to set off retirement 
funds for any balance unless employee is 
subject to deferred retirement provisions 
of 5 U.S.C. 2258 requiring annuity election 
by employee prior to set-off. 
Revenue—status as public moneys—proceeds 
from sale of negotiable bonds which are 
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guaranteed as to both principal and in- 
terest by U.8, should be regarded as 
public moneys required to be deposited in 
Treasury of U.S. pursuant to 31 U.8.C. 482 
and 31 U.S.O. 521, in the absence of specific 
statutory authority which would permit 
deposit of such funds in commercial banks 
or other private depositories 


BOOKS AND PERIODICALS 


Purchase limitations—magazine subscrip- 
tion (Supervisory Management, publica- 
tion of American Management Associa- 
tion, Inc.) to be used in conjunction with 
National Science Foundation training 
program may be determined by head of 
agency to be appropriate purchase of 
training material under sec. 10, Govern- 
ment Employees Training Act, 5 U.8.0. 
2309; however, the magazine being periodi- 
cal within meaning of limitation on pur- 
chase of newspapers and periodicals, the 
cost of magazine subscription must be 
charged to limitation...._...-- —_ 


BRIDGES, TRAILS AND ROADS 
(See Roads, Trails and Bridges) 


BUY AMERICAN ACT 


American product restriction in vessel con- 
struction. (See Maritime Matters, sub- 
sidies, American product restriction) 

Bid evaluation. (See Bids, Buy American 
Act) 

Violations. (See Contracts. Buy American 
Act violations) 


CERTIFYING OFFICERS 


Responsibility—interagency services—a cer- 
tification on voucher for reimbursement for 
services and materials performed under 
interagency agreement when voucher is 
not supported by evidence that services 
and materials ordered were furnished and 
accepted would be meaningless and not 
within contemplation of act of Dec. 29, 1941, 
31 U.S.C. 82c, which makes it responsi 
bility of officer or employee certifying 
voucher to ensure that facts stated or 
certified are correct and that proposed 
payment ts lawful under appropriation or 
fund chargeable 


CHECKS 


Delivery—banks—salary checks. (See Com 
pensation, assignment, banking facilities 
for deposit, etc.) 


CIVIL SERVICE COMMISSION 


Jurisdiction 
Restoration authority 
Preference eligible employees in excepted 
service and those in competitive 
service are entitled to benefits of sec. 
14, Veterans’ Preference Act of 1944, 
5 U.S.C. 863, to which regulatory and 
mandatory restriction authority of 
CSC attaches; and, therefore, as in 
reduction-in-force cases, the Com- 
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Restoration authority—Continued. 
mission has authority to provide by 
regulation for retroactive restoration 
with back pay in connection with 
agency grievance appeals of preference 
eligible employees in demotion cases 
not involving reductions in force, en- 
titlement to back pay in cases of dis- 
charges, suspensions, and furloughs 
without pay of such preference eligible 
employees under sec. 14 being payable 
under sec. 6(b)(2) of act of Aug. 24, 
1912, as amended, 5 U.S.C. 652(b) (2)... 

Since employees who hold excepted 
positions are covered by Retention 
Preference Regulations issued pursu- 
ant to reduction-in-force provisions 
of sec. 12, Veterans’ Preference Act 
of 1944, 5 U.S.C. 861, the CSC may 
provide for retroactive restoration and 
back pay of such employees who are 
demoted in connection with reductions 
in force daldeaninnits 

Since procedures for reductions in force 
are provided for in sec. 12, Veterans’ 
Preference Act of 1944, 5 U.S.C. 861, 
and under secs. 11 and 19 of act, 5 
U.S.C. 860, id, 868, the CSC has au- 
thority to make and to enforce rules 
and regulations to carry out intent 
and purpose of act, the Commission 
has authority to issue regulations of 
general applicability to provide that 
administrative officers shall, when 
there has been a determination on an 
agency grievance appeal that demotion 
of employee in a reduction in force 
was unjustified or unwarranted, 
restore employee to proper grade and 
salary retroactively effective to date 
of improper demotion, with back pay 
computed on basis of compensation 
employee would have earned in former 
grade or in proper intermediate grade, 
as appropriate 


CLAIMS 


Administrative settlement—general average 
claims—general average claims arising 
incident to shipments under Govt. or 
commercial bills of lading may be settled 
administratively without referral to GAO; 
however, if any such claims involve doubt- 
ful questions of law or fact they should be 
sent to GAO. B-55025, Mar. 18, 1946, 
modified 

Assignments 
Contracts—validity of assignment—su 

sequent assignments—a second assign- 
ment of an amount due under Govt. 
contract made a short time prior to exe- 
cution of a release by assignee under 
first assignment—both assignments be 
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Assignments—Continued. 
ing made pursuant to Assignment of 
Claims Act of 1940, 41 U.S.C, 15—may 
be regarded as a valid assignment, the 
technical deficiency with respect to 
period between second assignment and 
release, when such second assignment 
was without legal effect to give second 
assignee right to payment, having been 
cured by release of the first assignment; 
therefore, amount due under -contract 
is not subject to levy for taxes due U.S. 
but is for payment to second assignee. - 

Validity—the issuance of single Govt. 
salary check to bank for deposit to indi- 
vidual accounts of employees upon their 
request rather than issuance of individual 
checks to each employee is in contra- 
vention of sec. 3477, R.S., 31 U.S.C. 203, 
which precludes assignment of claims 
unless proper power of attorney, order, 
or other authority in prescribed form is 
executed, and of sec. 3620, R.S., 31 
U.S.C. 492, which requires disbursing 
officers to draw checks only in favor of 
person to whom payment is made 


CLASSIFICATION 


Reclassification—effective date—retroactive. 
(See Compensation, promotions, effective 
date, retroactive) 


COLLECTIONS 


Accounting, disposition, etc. 

Fines imposed by courts. (See Courts, 
fines, disposition) 

Proceeds from sale of District of Columbia 
stadium bonds. (See District of Colum- 
bia, stadium, bonds) 


COLLEGES, SCHOOLS, ETC. 


Fellowship awards—limitation—the limita 
tion on number of fellowships which may 
be authorized by Commissioner of Educa- 
tion under sec. 402, National Defense 
Education Act of 1958, must, in view of 
personal qualifications which individuals 
must satisfy to receive benefits of act, be 
regarded as limitation on number of 
awards made to individuals rather than 
limitation on number of fellowships; 
therefore, when a person who has been 
awarded a fellowship discontinues his 
study before term of fellowship has expired 
substitution of another individual) for 
unexpired portion must be counted as new 


Government employee training. (See Offi- 
cers and Employees, training) 
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Federal scientific research grant funds to 
Indian school teacher, who is attending 
science course during period of annual and 
education leave, are not expenses directly 
incurred by Govt. within meaning of sec. 
1, act of Aug. 24, 1912, as amended, 25 
U.S.C. 275, which prohibits incurrence of 
additional salary or expenses on account 
of education leave for Indian school 
teachers, such prohibition having appli- 
cation only to direct expenditures from 
appropriations of Bur. of Indian Affairs 
and not to expenses incurred by non-Govt. 
activity but ultimately borne by Govt. 
through operation of grant system 


Administrative error 


Retroactive salary adjustment 

Employee who, prior to demotion, 
completed full periodic step-increase 
waiting period, but did not receive 
step-increase because at the time he 
held temporary limited appointment, 
is entitled, upon subsequent repromo 
tion to former grade and within ad- 
ministrative discretion, to one-step 
increase, there being no requirement 
in sec. 701(a), Classification Act of 
1949, 5 U.S.C. 1123, or regulations that 
waiting period be served immediately 
prior to date on which step-increase is 
granted; therefore, an administrative 
error in failing to include step-increase 
in computation of highest previous 
salary rate due employee may be cor- 
rected retroactively to date of repro- 
motion 

The establishment of salary of former 
Foreign Service officer who ts ap 
pointed to position under Classifica- 
tion Act of 1949, at minimum of grade 
rather than at highest rate previously 
earned, may be retroactively corrected 
to conform to administrative policy 
which provides for establishment of 
salary rates at maximum permissible 


Assignment—banking facilities for deposit 


ete.—the issuance of single Govt. salary 
check to bank for deposit to individual ac- 
counts of employees upon their request 
rather than issuance of individual checks 
to each employee is in contravention of 
sec. 3477, R.8., 31 U.S.C. 203, which pre- 
cludes assignment of claims unless proper 
power of attorney, order, or other authority 
in prescribed form is executed, and of sec. 
3620, R.S., 31 U.S.C. 492, which requires 
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COMMISSIONS, BOARDS AND 
COMMITTEES 
(See Boards, Committees and Commissions) 
COMPENSATION 
Additional—Federa| aid, grants, etc., funds— 
transportation expenses and weekly 
stipend paid by non-Govt. school from 


disbursing officers to draw checks only in 
favor of person to whom payment is 


Demotions—reduction-in-force actions— 
back pay. (See Compensation, removals, 
suspensions, etc., back pay, reduction-in- 
force demotions) 
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Concurrent military retired and civilian Concurrent military retired and civilian 


service pay 

Concession contracts—a retired Regular 
Marine Corps officer who is active 
partner in enterprises which hold con- 
cession contracts with Govt. is uot, 
as contract concessionaire, regarded 
as officer of U.S. or as holding civilian 
position under Govt. so as to be pre- 
cluded by 1894 dual office act, 5 U.S.C. 
62, or 1932 dual compensation law, 5 
U.S.C. 59a, from receiving retired 


International organizations—regular com- 
missioned officer of uniformed services 
who, after retirement for physical dis 
ability not incurred in combat or 
caused by instrumentality of war, is 
employed by Dept. of State for detail 
to position with NATO and who re- 
ceives salary from Dept. of State, 
which salary subsequently results in 
credit to U.S. against its share of ex- 
penses, must have NATO position 
regarded as appointive one “unde: the 
U.S. Govt.,” as used in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a, 
which precludes concurrent receipt of 
retired and civilian pay in excess of 
$10,000 a year, in view of conditions of 
service and sec. 532(b), Mutual Se- 
curity Act of 1954, which permits re- 
tired military officers to be employed 
in international organizations but 
subjects salary to double compensation 
limitation in 5 U.S.C. 59a. 

Reserve membership— Army of United 
States—member of uniformed services 
who while serving as warrant officer 
is retired for physical disability and 
receives retired pay based on satisfac- 
tory service in grade of lieutenant in 
Army of U.S. without component, 
although he held grade of lieutenant, 
U.S. Army Reserve, at time of place- 
ment on temporary disability re 
tired list, is not regarded as receiving 
retired pay “under laws relating to 
reserve components of Armed Forces” 
within meaning of dual compensation 
exemption in 5 U.S.C. 30r(c), the pay 
and allowances in exemption must be 
those which are payable to member of 
reserve component in capacity as 
reservist and be related to active duty 


Tanner case—application—a judgment 
under which retired officer of uni- 
formed services was awarded retired 
pay under Title III, Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948 on basis that 
such retired pay was exempt from dual 
compensation restrictions in sec. 212, 


service pay—Continued. 
Economy Act of 1932, 5 U.S.O. 59a, 
but which judgment was based on 
erroneous assumption and admission 
that officer had required service to 
qualify for Title III retired pay, when 
in fact he did not, does not afford basis 
to sanction current payments of retired 
pay or to approve payments for any 
period not covered by judgment in 
absence of judicial determination of 
dispute as to basic fact or as to applica- 
tion of rule of res judicata to such a 
judgment 
Warrant officer retired status 

A permanent regular commissioned 
warrant officer of Navy who has 
name placed upon Temporary Dis- 
ability Retired List in commissioned 
officer grade because of higher 
temporary commission once held 
and who receives retired pay of that 
grade does not come within rule in 
Tato v. U.S., 136 C. Cls. 651, in 
which it was held that commissioned 
warrant officer is not ‘‘commissioned 
officer” within meaning of dual 
compensation limitation in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a; 
therefore, member is subject to 
$10,000 per annum dual compensa- 
tion restriction 

A retired permanent regular commis- 
sioned warrant officer of Navy who 
has name placed upon Temporary 
Disability Retired List in commis- 
sioned officer grade but who, because 
of entitlement to retired pay com- 
puted on formula most favorable to 
him, continues to receive temporary 
disability retired pay based upon 
warrant officer grade under formula 
4, 10 U.S.C. 1401, is not receiving 
retired pay “for or on account of 
services as @ commissioned officer” 
as used in sec. 212, Economy Act of 
1932, 5 U.S.C. 59a, and, therefore, 
dual compensation restriction is not 
for application. 

A retirement of permanent regular 
commissioned warrant officer for 
disability of permanent nature, as 
distinguished from placement of 
member’s name on Temporary 
Disability Retired List, would not 
change application of dual com- 
pensation restriction in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a, 
so that if retired warrant officer is 
retired for permanent disability in 
commissioned officer grade because 
of higher commission once held but 
continues to receive retired pay 
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service pay—Continued. 

Warrant officer retired status—Con. 
based on warrant officer grade he is 
not subject to dual compensation 
restriction 

Since regular warrant officers of Army 
and Air Force are not commissioned 
officers, the dual compensation rules 
established for retired warrant officers 
of Navy would be for application to 
same extent 

Warrant officers who are voluntarily 
retired under 10 U.S.C. 1293, ad- 
vanced on retired list to higher 
commissioned officer grade, but who 
continue to receive retired pay based 
upon commissioned warrant officer 
grade, are not receiving retired pay 
“for or on account of services as a 
commissioned officer’ as used in 
sec. 212, Economy Act of 1932, 5 
U.S.C. 59a, and, therefore, not 
subject to dual compensation restric- 
tion; however, if they receive retired 
pay based upon higher commis- 
sioned grade, they are subject to 
$10,000 per annum dual compensa- 
tion restriction 


Disability compensation and other pay, etc. 
(See Officers and Employees, death or 
injury) 

Holding two offices—concession con- 


tracts—a retired Regular Marine Corps 
officer who is active partner in enter- 


prises which hold concession contracts 
with Govt. is not, as contract conces- 
sionaire, regarded as officer of U.S. or as 
holding civilian position under Govt. 
so as to be precluded by 1894 dual office 
act, 5 U.S.C. 62, or 1932 dual compensa- 
tion law, 5 U.S.C. 59a, from receiving 
retired pay 


Downgrading 


Saved compensation 

More than one downgrading action— 
employee who, before expiration of 
two-year period during which he is 
entitled to receive saved pay as result 
of two-grade demotion, is further re- 
duced two grades comes within pur- 
view of sec. 507 (c), Classification Act 
of 1949, 5 U.S.C. 1107(c), which estab- 
lishes saved pay formula for employees 
reduced more than three grades, so 
that for remainder of original two-year 
retention period employee is entitled 
to minimum of new grade plus differ- 
ence between rate immediately prior to 
first reduction and minimum sched- 
uled rate of grade, which is three 
grades lower, and from end of first 
two-year retention period to end of 


two-year period for second downgrad- 
ing action, employee is entitled to sal- 
ary of grade from which downgraded 
the second time 

Personal cause demotions—demotion of 
employee upon determination by 
CSC that employee was not qualified 
to fill position to which assigned due to 
administrative misinterpretation of 
qualification standards prescribed by 
Commission for particular position is 
not demotion for personal cause as de- 
fined in sec. 25.406, Federal Personnel 
Manual, because it was not based on 
conduct, character, or inefficiency, nor 
was it based on ‘“‘capacity,’”’ which 
term as used in sec. 25.406, Federal 
Personnel Manual, was intended to 
denote employee’s physical inability 
to perform duties of assigned position 
and not employee’s legal qualifications; 
therefore, upon demotion employee 
was entitled to salary retention bene- 
fits of sec. 507(b), Classification Act of 
1949, 5 U.S.C. 1107 

Personal request demotions—employee 
who, at time of reduction in force and 
acceptance of lower grade position in 
another building in different location, 
requested assignment to building in 
which former duties were performed, 
upon assignment to former building, is 
not to be regarded as having been re- 
assigned at personal request after re- 
duction in demotion so as to be denied 
salary retention benefits of sec. 507(a), 
Classification Act of 1949, 5 U.S.C. 
1107(a) 


Holidays 
Days in lieu of—act of Sept. 22, 1959, P.L. 


86-362, which provides that when holi- 
days fall on Saturday preceding day may 
be considered holiday, is inapplicable to 
holidays which fall on regular weekly 
nonworkday which is in lieu of Sunday; 
therefore, employees who had regular 
weekly tour of duty Sunday through 
Thursday and who had July 3 and 4, 
1959 off, and worked on Sunday July 5, 
1959, come under sec. 4(b) of E.O. No. 
10358 which provides that when holiday 
falls on a regular weekly nonworkday in 
lieu of Sunday, next workday will be 
considered holiday, and such employees 
are entitled to holiday compensation for 
work on such day 


July 4, 1959 


Employees who had been excused on 
July 3, 1959, pursuant to E.O. No. 
10825, because July 4th holiday fell on 
Saturday their nonworkday, but who 
were called back for duty on July 4, 
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Holidays—C ontinued. 
July 4, 1959—Continued. 

1959, are not to be charged for leave for 
July 3, 1959....... wuatoninninantubees 

Employees who had regular tours of duty 
from Monday through Friday but who 
were required to work on July 3 and 
July 4, 1959, due to emergency situa- 
tion, are not entitled to compensatory 
time off on alternate day for July 3, 
1959, under E.O. No. 10825, which does 
not cover employees who would re- 
ceive holiday or premium pay or 
compensatory time in lieu thereof; 
however, such employees would be 
entitled to premium (overtime) pay or 
compensatory time in lieu thereof un- 
der Federal Employees Pay Act of 
1945, as amended, 5 U.S.C. 912, 912a_.. 

Employees who have regular tours of 
duty from Saturday through Thurs- 
day of week in which July 4, 1959, 
holiday fell who worked on July 2, 3, 
and 4, 1959, would not come within 
scope of E.O. No. 10825, for entitle- 
ment to be excused on some other 
workday during fiscal year 1960, but 
would be entitled only to compensa- 
tion or compensatory time as provided 
under Federal Employees Pay Act of 
5008, 5 UB. BRR GOR. 6 wciccnccencce 

Act of Sept. 22, 1959, P.L. 86-362, which 
provides that when holidays fall on 
Saturday preceding day may be con- 
sidered holiday, is inapplicable to 
holidays which fall on regular weekly 
nonworkday which is in lieu of Sun- 
day; therefore, employees v ho had 
regular weekly tour of duty Sunday 
through Thursday and who had July 
3 and 4, 1959 off, and worked on Sun- 
day July 5, 1959, come under sec. 4(b) 
of E.0O. No. 10358 which provides that 
when holiday falls on regular weekly 
nonworkday in lieu of Sunday, next 
workday will be considered holiday, 
and such employees are entitied to 
holiday compensation for work on 
such day -- phiacite sada Dieetcinaas : 

Employees who worked on July 3, 1959, 
and who, pursuant to E.O. No. 10825, 
were granted compensatory day off 
prior to Sept. 22, 1959, date of enact- 
ment of P.L. 86-362 which superseded 
E.O. No. 10825 and prescribed holiday 
compensation for work on days desig- 
nated as holidays in lieu of Saturday 
holidays, are entitled to holiday com- 
pensation for such work with charge 
to annual leave for compensatory day, 
provided current annual leave ts avail- 
able to be charged, and provided 
further that no loss in compensation 
or other benefit results; however, under 
such circumstances, granting of com- 
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Holidays—Continued. 

July 4, 1959—Continued. 
pensatory time prior to Sept. 22, 1959, 
need not be changed.................. 
Employees who had no current annual 
leave to substitute for compensatory 
day granted for work on July 3, 1959, 
prior to Sept. 22, 1959—the date of 
enactment of P.L. 86-362 which super- 
seded E.O. No. 10825, so that substitu- 
tion might result in loss of compensa- 
tion or other benefit by retroactive 
payment of premium compensation 
are not required to have action grant- 
ing compensatory time disturbed and 
such employees are not entitled to 
additional day’s pay for July 3, 1959_. 
Night work—regularly scheduled night 
work—night work which is determined in 
advance to be required on first three days 
of every other workweek by employees 
who normally perform duties in daytime 
may be regarded as regularly scheduled 
work: for payment of night differential 
compensation under sec. 301, Federal 
Employees Pay Act of 1945, 5 U.S.C. 921, 
notwithstanding such night work is to be 
performed every other week rather than 
on at least one day of each of two consecu- 


tive workweeks. 36 Comp. Gen. 657, 
I bicenininineiectcandndbancévewnns 
Overtime 

Inspectional service employees—reim- 


bursement basis—establishment of uni- 
form flat rate for inspection of private 
aircraft by Bur. of Customs during over- 
time periods and on Sundays or holidays 
at ports of entry from Canada, Mexico, 
Cuba, and other nearby countries in 
lieu of present system of charging actual 
compensation earned by employees ren- 
dering service, which is administratively 
burdensome, would substitute system of 
charges that would require overpay- 
ments from some operators to offset 
underpayments by others, is not per- 
missible under 19 U.S.C. 267 and 1451 
which require that each person request- 
ing inspectional services be charged 
amount sufficient to reimburse Govt. 
for cost of overtime or extra compensa- 
tion and expenses incurred for inspec 
tion .... 
Standby, etc., time 
Annual premium pay in lieu of other over- 
time—firefighter employees who are in 
receipt of premium compensation for 
standby time at saved rate, as pre- 
scribed in sec. 401, Federal Employees 
Pay Act of 1945, as added by sec. 208, 
act of Sept. i, 1954, 5 U.S.C. 926 note, 
may not be permitted to elect, pur- 
suant to administrative regulation, to 
have premium compensation con- 
verted to annual rate basis so long as 
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Overtime—Continued: 
Standby, etc., time—Continued. 

existing aggregate rate of compensa 
tion saved is more than annual premi- 
um rate, even though actual “take 
home pay” under saved pay formula 
is below annual premium rate; how- 
ever, such elections which have been 
made pursuant to administrative regu- 
lation prior to time aggregate saved 
rate of compensation equaled or ex- 
ceeded annual premium rate will not 
be questioned, provided that no fur- 

ther elections are made 
Computation of existing aggregate rates— 
in absence of specific definition of term 
“existing aggregate rate” in savings 
clause of premium compensation pro- 
visions in sec. 401, Federal Employees 
Pay Act of 1945, as added by sec. 
208(b), act of Sept. 1, 1954, 5 U.S.C. 
926 note, and of mandatory formula 
prescribed by CSC for determination 
of existing aggregate rates of compen- 
sation, the administrative depart- 
ments have responsibility to deter- 
mine which pay factors—amount of 
overtime, night duty, and holiday 
work—are significant in establishing 
existing aggregate rate for each em- 
ployee or group of employees to ascer- 
tain whether entitlement to saved 
compensation exists under sec. 208(b)- 
Saved pay—firefighter employees who 
are in receipt of premium compensa- 
tion for standby time at saved rate, as 
prescribed in sec. 401, Federal Em- 
ployees Pay Act of 1945, as added by 
sec. 208, act of Sept. 1, 1954, 5 U.8.0. 
926 note, may not be permitted to 
elect, pursuant to administrative regu- 
lation to have premium compensation 
converted to annual rate basis so long 
as existing aggregate rate of compenss- 
tion saved is more than annual pre- 
mium rate, even though actual “‘take 
home pay”’ under saved pay formula 
is below annual premium rate; how- 
ever, such elections which have been 
made pursuant to administrative regu- 
lations prior to time aggregate saved 
rate of compehsation equaled or ex- 
ceeded annual premium rate will not 
be questioned, provided that no fur- 

ther elections are made 
Training courses outside regular tour of 
duty—prohibition—in view of restriction 
in sec. 10, Govt. Employees Training 
Act, against payment of overtime, unless 
CSC establishes exception, 5 U.8.0. 


2309, employees who are assigned to 
training courses for more than 40 hours 
in any week may not be granted com- 
pensatory time for hours in excess of 40, 
the condition precedent to granting com- 
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Overtime—Continued. 
pensatory time in lieu of overtime under 
Federal Employees Pay Act of 1945, 5 
U.8.0. 912, being qualification for over- 
time under sec. 201 of the 1945 act, 5 
U.S.C. 911; nor may employees be 
granted compensation at straight time 
rates for overtime training, in view of 
requirement in 1945 act that work in 
excess of 40 hours must be considered 
overtime and payable at overtime rate_. 


Witnesses —postal employee who, during 
period when ordered to be available for 
pretrial conferences and to testify in 
grand jury proceedings concerning facts 
acquired in assigned duties, was con- 
verted from substitute to regular clerk 
may have litigation time regarded as 
time worked; however, while employee 
had substitute status, he is entitled to 
witness fees and mileage under 28 U.S.C. 
1821, but is precluded by sec. 605(b), 
Postal Field Service Compensation Act 
of 1955, from receiving overtime, but 
after assignment as regular clerk he is 
restricted to travel allowances in 28 
U.8.C. 1823(a), but may receive over- 
time for witness time which was in addi- 
tion to performance of regular night 


Panama Canal employees—retroactive re- 
classification—notwithstanding that it 
may be difficult for Canal Zone Board of 
Appeals to meet at sufficiently frequent 
intervals to provide appeals service to 
Canal Zone employees comparable with 
that presently provided classification act 
employees by CSC, a proposed revision of 
an administrative regulation which would 
authorize upward reclassification to be 
retroactively effective for Canal Zone em- 
ployees following decision of Board—in 
cases not involving correction of erroneous 
downgrading—would be in violation of 
rule against retroactive promotions and is, 
therefore, not approved in absence of ex- 
press statutory authority 

Periodic step-increases 
Equivalent increases—wage board in- 

creases which are administratively 
granted pursuant to 5 U.8.0. 1082(7) 
may not be regarded as “increases in 
compensation granted by law” as that 
term is used in sec. 701(b), Classification 
Act of 1949, 5 U.S.C. 1121(b), to exclude 
such increases from consideration as 
equivalent increases for periodic step- 
increases; hence, wage board employees 
who receive wage increases prior to trans- 
fer to positions under Classification Act 
of 1949 are required to wait prescribed 


period from wage board increase before 
becoming entitled to periodic step- 
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Periodic step-increases— Continued. 
Waiting period completion without in- 
crease—subsequent credit—em ployee 
who, prior to demotion, completed full 
periodic step-increase waiting pcriod, 
but did not receive step-increase because 
at the time he held temporary limited 
appointment, is entitled, upon subse- 
quent repromotion to former grade and 
within administrative discretion, to one- 
step increase, there being no requirement 
in sec. 701(a), Classification Act of 1949, 
5 U.S.C. 1123, or regulations that wait- 
ing period be served immediately prior 
to date on which step-increase is granted; 
therefore, an administrative error in fail- 
ing to include step-increase in computa- 
tion of highest previous salary rate due 
employee may be corrected retroactively 
to date of repromotion 
Postal service— witnesses—postal employee 
who, during period when ordered to be 
available for pretrial conferences and to 
testify in grand jury proceedings concern- 
ing facts acquired in assigned duties, was 
converted from substitute to regular clerk 
may have litigation time regarded as time 
worked; however, while employee had 
substitute status, he is entitled to witness 
fees and mileage under 28 U.S.O. 1821, but 
is precluded by sec. 605(b), Postal Field 
Service Compensation Act of 1955, from 
receiving overtime, but after assignment 
as regular clerk he is restricted to travel 
allowances in 28 U.S.C. 1823(a), but may 
receive overtime for witness time which 
was in addition to performance of regular 
night duties 
Promotions—effective date—tretroactive—not- 
withstanding that it may be difficult for 
Canal Zone Board of appeals to meet at 
sufficiently frequent intervals to provide 
appeals service to Canal Zone employees 
comparable with that presently provided 
classification act employees by CSO, a 
proposed revision of an administrative 
regulation which would authorize upward 
reclassification to be retroactively effective 
for Canal Zone employees following deci- 
sion of the Board—in cases not involving 
correction of erroneous downgrading— 
would be in violation of rule against retro- 
active promotions and is, therefore, not 
approved in absence of express statutory 
authority. 
Rates 
Highest previous rate 
Erroneous rate—the establishment ol 
salary of former Foreign Service officer 
who is appointed to position under 
Classification Act of 1949, at minimum 
of grade rather than at highest rate 
previously earned, may be retroac 
tively corrected to conform to adminis- 
trative policy which provides for 
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Rates— Continued. 

Highest previous rate—Continued. 
establishment of salary rates at maxt- 
mum permissible rate 

Farm credit banks, etc., employees— 
although under Title II, Farm Credit 
Act of 1959, 12 U.S.C. 640/, effective 
Jan. 1, 1960, employees of Farm Credit 
Banks, Federal land banks, and banks 
for cooperatives may not be regarded 
as Govt. employees, the clarification of 
status lends weight to view that prior 
to such date they may have bcen re- 
garded as Govt. employees for certain 
purposes; therefore, application of 
highest previous salary rate rule in 
establishing salary of employee of 
Farm Credit Administration upon 
promotion made in Oct. 1959, based on 
former position with Federal land 
bank, will not be questioned_......... 


Other than classified positions—a regula- 
tion which would permit establish- 
ment of entrance salary rates of posi- 
tions under Classification Act of 1949, 
on basis of highest previous rate re- 
ceived in positions under other pay 
systems, by increasing such highest 
previous rates by statutory increases 
in such other systems prior to conver- 
sion to Classification Act rates was 
within authority vested in CSC, under 
sec. 802(a) of act, to prescribe rates of 
compensation of employees upon re- 
instatement, reappointment and re- 
employment; therefore, highest pre- 
vious salary rate of Foreign Service 
officer appointed to classified position 
may, within administrative discretion, 
be computed at the rate at time of 
resignation, plus statutory increases in 
Foreign Service rates, and then con- 
verting such rate to classified rate at 
time of appointment 

Overseas allowances 
Designation of overseas differential 

paid to employees outside con- 
tinental U.S. as “additional com- 
pensation” by sec. 207, Independent 
Offices Appropriation Act, 1949, 
approved Sept. 16, 1948, as amended, 
6 U.S.C. 118h precludes inclusion of 
overseas differential in computation 
of basic compensation which is saved 
to employees under highest previous 
salary rate provisions in sec. 802, 
Classification Act of 1949, 5 U.S.O. 
1132 note, and makes unnecessary 
the inclusion in definition of ‘highest 
previous salary” in sec. 25.102(j), 
Federal Employees Pay Regula 
tions of any reference to overseas 
differential which prior to Sept. 16, 
1948, had been administratively con- 
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Highest previous rate—Oontinued. 
Overseas allowances—COontinued, 


sidered to be part of basic compensa- 


The rule which permits previous rates 
of compensation to be used in fixing 
initial salary rates upon transfer, re- 
instatement, promotion, demotion, 
etc., bas been applied in terms of 
rates prevailing in U.S. so that tropi- 
cal differential paid to employees who 
serve in Canal Zone, even though 
regarded as basic compensation, 
results in increase of Canal Zone 
rates over U.S. rates and, therefore, 
is not for consideration in fixing 
compensation of former Canal Zone 
employees upon transfer to positions 
i iratinkck ihinknabiininwdneinsne 


Overseas tax benefits—the effect of tax 


foree—Continued. 

appeal to be improper, retroactively 
to date of demotion and to grant 
them back pay. 


Preference eligible employees in ex- 


cepted service and those in com- 
petitive service are entitled to 
benefits of sec. 14, Veterans’ Prefer- 
ence Act of 1944, 5 U.S.C. 863, to 
which regulatory and mandatory 
restriction authority of CSC at- 
taches; and, therefore, as in reduc 
tion-in-force cases, the Commission 
has authority to provide by regula- 
tion for retroactive restoration 
with back pay in connection 
with agency grievance appeals of 
preference eligible employees in 


demotion cases not involving reduc- 
tions in force, entitlement to back 
pay in cases of discharges, suspen- 
sions, and furloughs without pay of 
such preference eligible employees 
under sec. 14 being payable under 
sec. 6(b)(2) of act of Aug. 24, 1912, as 
amended, 5 U.8.C. 652(b) (2) 
Indefinite employees 

Although back pay formulas for 
employees restored to duty following 
unjustified suspensions or termina- 
tions are the same under sec. 6(b), 
act of Aug. 24, 1912, as amended by 
act of June 10, 1948, 5 U.S.C. 652(b), 
and under security suspension act of 
Aug. 26, 1950, 5 U.S.C. 22-1, annual 
and sick leave, up to statutory 
ceilings for periods of suspension or 
termination, may be credited only 
under 1950 act; hence, for employees 
restored to duty as result of Cole v. 
Young decision, the departments 
May grant annual and sick leave 


additive which is allowed to U.S. 
citizen employees serving in Canal 
Zone is to restore to such employees 
rate of compensation equivalent to 
that paid for same or similar Govt. 
work in continental U.8.; therefore, 
highest previous salary rate rule being 
based on U.S. rates, the tax factor may 
be added to basic Canal Zone rate 
(exclusive of tropical differential) and 
aggregate rate thus obtained used as 
highest previous rate in establishment 
of rate of compensation upon transfer 
Op ONT Gi Rasvcckicacstsitinane 
Repromotions—employee who, prior to 
demotion, completed full periodic 
step-increase waiting period, but did 
not receive step-increase because at 
the time he held temporary limited 
appointment, is entitled, upon subse- 
quent repromotion to former grade 
and within administrative discretion 
to one-step increase, there bein; no 
requirement in sec. 701(a), Classifica 
tion Act of 1949, 5 U.S.C. 1123, or 
regulations that waiting period be 
served immediately prior to date on 
which step-increase is granted; there- 
fore, an administrative error in failing 
to include step-increase in computa 
tion of highest previous salary rate 
due employee may be corrected 
retroactively to date of repromotion .. 
Removals, suspensions, etc. 
Back pay 
Demotions other than reduction in force 
In absence of any statute which would 


Decisions holding that back pay rights 
of employees restored to duty as 
result of decision in Cole v. Young, 
851 U.S. 536, following removal or 
suspension from nonsensitive posi- 
tions for national security reasons 
are for determination under sec. 6(b), 
act of Aug. 24, 1912, as amended by 
act of June 10, 1948, 5 U.8.0. 652(b), 
rather than under act of Aug. 26, 
1950, 5 U.8.O. 22-1, so that back pay 
and annual and sick leave credits for 


authorize retroactive restoration of 
nonpreference employees in com- 
petitive service who are demoted for 
cause other than reduction in force, 
an employing agency may not take 
action to restore such employee, 
whose demotions are held upon 


period of removal or suspension were 
denied to employees who were not in 
classified service or who did not have 
veterans preference will no longer be 
followed in view of ruling of O. Cls. 
in Leiner v. U.S., No. 576-57, that 
nonveteran was entitled to back pay 
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Indefinite employees—Continued. Reduction-in-force demotions—Con. 
under 1950 act without regard to computed on basis of compensation 
whether he was in classified civil employee would have earned in 
service. 36 Comp. Gen. 225; 37 id. former grade or in proper intermedi- 
506, overruled ate grade, as appropriate 

Involuntary sick leave—placing of em- Excepted positions 

ployee on sick leave, without his Nonpreference employees who hold 
consent, during period when agency excepted positions are not entitled 
action for involuntary disability to job protection and back pay 
retirement was being considered and rights in matters other than reduc- 
rejected for failure to establish that tions in force, so that an employ- 
employee was not physically and ing agency is not authorized to 
mentally capable of performing duties, direct retroactive corrective resto- 
and during a subsequent period when ration action with back pay as 
agency disability-separation action result of an agency grievance 
under sec. 14 of Veterans’ Preference appeal by an employee in the 
Act of 1944 was being considered and excepted service when the action 
rejeeted on basis that medical! evidence appealed from is suspension, de- 
did not support separation, gives em- motion, or removal for cause other 
ployee who was willing and able to than reduction in force 

perform duties the right, upon restora- Since employees who hold excepted 
tion to duty, to have both periods of positions are covered by Reten- 
sick lenve regarded as erroneous tion Preference Regulations is- 
suspension and salary received during sued pursuant to reduction-in- 
sick leave period regarded as back pay force provisions of sec. 12, Vet- 
allowable under act of Aug. 24, 1912. erans’ Preference Act of 1044, 
as amended, 5 U:S.0. 652, therefore, 6 U.S.0, 861, the CSC may pro- 
recredit of sick leave is proper vide for retroactive restoration 

Overtime inclusion—when period of sick and back pay of such employees 

leave without consent of employee who are demoted in connection 
pending involuntary disability retire- with reductions in force 
ment or disability separation is Reduction-in-force separations—em- 
determined to be period of unjustified ployees who hold excepted positions 
and unwarranted suspension, em- and who are furloughed or separated 
ployee who was in receipt of premium in reductions in force are covered by 
compensation on annual basis under back pay provisions of sec. 6(b)(8) 
sec. 401(2) of the Federal Employees of act of Aug. 24, 1912, § U.S.O. 
Pay Act of 1945, 5 U.S.C. 926(2), at 
beginning of sick leave period is Nonsensitive position restoration—decl- 
entitled to have included in back pay sions holding that back pay rights of 
premium pay he would have earned employees restored to duty as result of 
during period of suspension decision in Cole v. Young, 851 U.S. 536, 
Reduction-in-force demotions following removal or suspension from 
Administrative restoration—since pro- nonsensitive positions for national se- 
cedures for reductions in force are curity reasons are for determination 
provided for in sec. 12, Veterans’ under sec. 6(b), act of Aug. 24, 1912, as 
Preference Act of 1944, 5 U.S.C. 861, amended by act of June 10, 1948, 5 U.8.0. 
and under secs. 11 and 19 of act, 652(b), rather than under act of Aug. 26, 
5 U.S.C. 860, id. 868, and CSC has 1950, 5 U.S.C. 22-1, so that back pay and 
authority to make and to enforce annual and sick leave credits for period 
rules and regulations to carry out of removal or suspension were denied 
intent and purpose of act, the Com- to employees who were not in classified 
mission has authority to issue regu- service or who did not have veterans 
lations of general applicability to preference will no longer be followed in 
provide that administrative officers view of ruling of O. Cls. in Leiner v. 
shall, when there has been a deter- U.S., No. 576-57, that nonveteran was 
mination on an agency grievance entitled to back pay under 1950 act 
appeal that demotion of employee without regard to whether he was in 
in a reduction in force was unjusti- classified civil service. 36 Comp. Gen. 
fied or unwarranted, restore em- 225; 37 id. 506, overruled 
ployee to proper grade and salary Wage board employees—periodic step- 
retroactively effective to date of increases — equivalent increase — wage 
improper demotion, with back pay board increases which are administratively 
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not be regarded as ‘increases in compensa- 
tion granted by law” as that term is used 
in sec. 701(b), Classification Act of 1949, 
5 U.S.0. 1121(b), to exclude such increases 
from consideration as equivalent increases 
for periodic step-increases; hence, wage 
board employees who receive wage in- 
creases prior to transfer to positions under 
Classification Act of 1949 are required to 
wait prescribed period from wage board 
increase before becoming entitled to 
periodic step-increase 

Withholding—group hospitalization, insur- 
ance, etc.—since only those deductions 
from salaries of Govt. personne] which 
are specifically authorized by law may be 
withheld through automatic payroll de- 
ductions, the authority in sec. 7, Federal 
Employees Health Benefits Act of 1959, 
5 U.S.C. 3006, for withholding employees’ 
share of the cost of health benefits, includ- 
ing those employee organization health 
plans which are approved by CSO under 
sec. 4(3) of act, 5 U.S.C. 3003(3), may not 
be regarded as authority for permitting 
payroll deductions for benefits other than 
health, such as life insurance, income pro- 
tection, automobile insurance, etc., which 
are offered by various employee organiza- 
tions in package plans together with health 


CONCESSIONS 


Contractors’ status—a retired Regular 
Marine Corps officer who is active partner 
in enterprises which hold concession con- 
tracts with Govt. is not, as contract con- 
cessionaire, regarded as officer of U.S. or 
as holding civilian position under Govt. so 
as to be precluded by 1894 dual office act, 5 
U.S.C. 62, or 1932 dual compensation law, 
5 U.S.C. 59a, from receiving retired pay.... 


CONGRESS 


Committees 
Project approval 
Conditional contracts 

Under act of Sept. 2, 1958, 48 U.S.0. 
1407c(o). which authorizes construc- 
tion of salt water distillation facilities 
in St. Thomas, Virgin Islands, but 
requires principal contract for con 
struction to be submitted to House 
and Senate Committees on Interior 
and Insular Affairs, a conditional 
contract for purchase of salt water 
distillation unit—as distinguished 
from contract for power equipment 
or for installation—may be regarded 
as principal contract 

Under authority granted to Virgin 
Islands Corp. to construct salt water 
distillation facilities in St. Thomas. 
by act of Sept. 2, 1958, 48 U.S.0. 
1407c(0), which requires that princl- 
pal contract for construction be 


Project approval—Continued. 
Conditional contracts—Continued. 
submitted to House and Senate 
Committees on Interior and Insular 
Affairs for period of 45 days prior 
to execution, and in absence of ap 
propriations for such construction, a 
proposal to advertise for bids, to 
evaluate bids, and to prepare condi- 
tional contract subject to approval 
of respective Congressional Com- 
mittees and contingent upon future 
appropriation by Congress of suffi- 
cient funds to make payment under 
contract would comply with law and 
protect interests of Govt., provided 
provision is included to effect that 
no legal ability on part of Govt. 
for payment of any money shall 
arise until appropriation has been 


CONTRACTING OFFICERS 
Arbitrary, etc., determinations 


Although authority vested in contracting 
officers to reject any and all bids and to 
readvertise procurement is extremely 
broad and ordinarily will not be ques- 
tioned by Comptroller General, in exer- 
cise of such authority contracting officer 
must not act arbitrarily 

Contracting officer who rejected bid for 
handling and storage of household ef- 
fects, on basis that invitation did not 
permit award to only one bidder and that 
estimated quantity of material for 
storage was excessive when invitation 
not only contemplated award to one 
bidder in aggregate but would have been 
normal procedure and revision in quan: 
tity was not large, has not presented any 
cogent reasons based upon law or regula- 
tion to justify rejection of all bids 

Rejection of all bids submitted in response 
to invitation for furnishing all labor, ma 
terials, vans, etc., for storage of house 
hold effects on basis that multiple awards 
would have been impracticable and 
that estimated quantity of material for 
storage was excessive, when invitation 
clearly did not contemplate separate 
awards so that it was unnecessary to 
specifically limit award on aggregate 
basis and when there was no reasonable 
basis for considering that estimate was 
excessive, was so grossly erroneous as to 
constitute artibtrary rejection to detri- 
ment of Govt.’s interest in maintaining 
integrity of competitive bidding system, 
therefore, award under second invitation 
should be canceled and award to lowest 
responsible bidder under first invitation 
for remaining period of year should be 
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representative who was not authorized to 
contract for Govt. but who, at time of 
inspection of contract work, signed work 
orders which contained stipulation that 
any tax would be added to contract price 
may not have such signature regarded as 
imposing on Govt. additional tax lability 
not provided in contract, and, even if 
employee had been authorized contracting 
officer, signature on work orders could not 
be regarded as requiring payment of ad- 
ditional compensation in absence of some 
consideration moving to Govt. for such 


Regulation compliance 

Late bids submitted in response to invita- 
tion which requires bids to be physically 
received prior to time for bid opening 
may not be considered for award, not- 
withstanding that, ordinarily, Govt. 
agencies subject to Federal Property 
and Administrative Services Act of 1949 
are required to comply with Federal Pro- 
curement Regulations which contain 
provision for the consideration of late 
bids when lateness is due solely to delay 

One of the primary purposes of Federal 
Property and Administrative Services 
Act of 1949 being establishment of uni- 
form systems and procedures, executive 
agencies subject to act, except those 
agencies whose programs are specifically 
exempt to extent that compliance would 
impair or affect programs, may not 
unilaterally determine not to follow 
procedures prescribed in Federal Pro- 
curement Regulations. ............-.... 

Provision in sec. 602(d)(12) of Federal 
Property and Administrative Services 
Act of 1949, which exempts TVA from 
application of the act when compliance 
would impair or affect any authority of 
TVA with respect to any property ac 
quired in connection with its programs 
of processing, manufacture, production, 
or force account construction, does not 
permit TVA to determine unilaterally 
not to follow particular regulation pre- 
scribed for executive agencies because of 
difference of opinion as to merits of regu- 
lation, but act requires that TVA co- 
operate and utilize uniform regulations 
except where they are not consistent 
with or adaptable to their operations 
because of some feature peculiar to their 
functions and different from those of 
IES cnttinacaksnocensbanensece 


CONTRACTS 


Authority—person signing for joint venture— 
a bid submitted by a joint venture formed 
specifically for the purpose of bidding on 
two Govt. invitations and signed: by an 
officer of one of the firms constitutes 


INDEX DIGEST 


Page | CONTRACTS—Continued. 


432 


426 





sufficient evidence of authority of the 
officer to sign bids on behalf of both firms. 


Awards 


Cancellation 
Erroneous a wards 
A net bid which did not contain any 
reference to inclusion of amount 
representing Federal Manufacturers 
Excise Tax because bidder learned 
that tax was inapplicable but which, 
along with three other bids which 
specified separate amounts for the 
tax, was erroneously evaluated on 
basis that tax was applicable is a 
bid which conformed to invitation, 
and acceptance in good faith brought 
into existence valid obligation bind- 
ing on parties, even though subse- 
quent to award the procurement 
agency learned that tax was inappli- 
cable so that award was made to 
other than low bidder, but since 
Govt. would be liable for contractor’s 
expenses in preparation for produc- 
tion, cancellation would not be in 
best interest of Govt. .....-.....-.. 
An award for the unreserved portion 
of set-aside procurement for labor 
surplus area concerns and small 
business concerns, which was made 
to other than low bidder as result of 
mistake in evaluation, on basis that 
Federal Manufacturers Excise Tax 
was applicable to procurement, does 
not require that the set-aside portion 
be awarded to contractor who erro- 
neously received non-set aside award 
and at price higher than that bid by 
concern entitled to award. ......... 
Acceptance of low bid some three 
months after protesting bidder 
questioned deviations between item 
offered by low bidder and specific 
requirements of invitation, which 
deviations on basis of record are not 
minor informalities which properly 
might have been waived, impairs 
integrity of competitive bidding 
Process and disavowal of erroneous 


Where two bidders who qualify as small 
business concerns submit equal low 
bids on non-set-aside portion of pro- 
curement and, pursuant to Armed 
Services Procurement Reg. 2-406.4, 
one has been chosen by lot for award 
of non-set-aside portion, in the absence 
of similarly prescribed procedures for 
award on small business set-aside 
portion, both bidders—not just the 
one receiving the non-set-aside award— 
have same right to be considered in 
negotiations for the set-aside, and the 
only way their rights can be fairly 
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protected is through use of bidder lot 
SND ia sciarict indie cctld sd ictciccee 
An award, as result of drawing lots, to 
bidder whose tie bid was submitted 
by its representative and only em- 
Ployee in a labor surplus area, but 
whose main place of business from 
which item was to be invoiced was 
located elsewhere, may not be con- 
sidered improper under GSA Gen. 
Reg. No. 18 which recognizes that 
location of bidding firm in labor sur- 
plus area controls in event of tie bids; 
however, a contemplated revision of 
regulation which will give priority 
with respect to labor area concern, in 
event of tie bids, only if the items are 
to be delivered from plant or ware 
house in labor surplus area at which 
items are produced or regularly stocked 
and sold would be desirable to correct 
present inequities resulting from mere 
submission of bids addressed from 
labor surplus area. ..........-.....- ae 
Erroneous—an award under invitation 
which permits bidders to offer equip- 
ment varying from specifications to some 
undefined extent so that there is no basis 
for bidders to know what they are bid- 
ding for or against, although they may 
loosely be said to be in position of equal- 
ity in that each may offer what he 
chooses, may not be regarded as having 
been made on basis of full and free com- 
petition requisite to the procurement, 
which competition can be obtained only 
when invitation and specifications are 
sufficiently definite to permit prepara- 
tion and evaluation of bids on common 
basis; and, therefore, award of contract 
under such invitation is void 
Labor surplus areas 
In establishing order of precedence of 
bids for award of portions of procure- 
ment set-aside for bidders in labor sur- 
plus areas, eligible bidders should first 
be ranked in order in which they would 
be considered for award on non-set- 
aside portion, and, when low re 
sponsible bid for non-set-aside portion 
under invitation which solicited bids 
on f.o.b. contractor’s plant or nearest 
shipping point basis is determined on 
basis of delivered cost rather than net 
price, the freight costs should also be 
considered in determining order of 
precedence for negotiation of set-aside 
portions 
An award for the unreserved portion of 
set-aside procurement for labor surplus 
area concerns and small business con- 
cerns, which was made to other than 
low bidder as result of mistake in 


evaluation, on basis that Federal 
Manufacturers Excise Tax was ap 
Plicable to procurement, does not re- 
quire that the set-aside portion be 
awarded to contractor who erroneously 
received non-set-aside award and at 
price higher than that bid by concern 
entitled to award 

An award, as result of drawing lots, to 
bidder whose tie bid was submitted by 
its representative and only employee 
in a labor surplus area, but whose main 
place of business from which item was 
to be invoiced was located elsewhere, 
may not be considered improper under 
GSA Gen. Reg. No. 18 which recog- 
nizes that location of bidding firm in 
labor surplus area controls in event of 
tie bids; however, a contemplated re- 
vision of regulation which will give 
priority with respect to labor area con- 
cern, in event of tie bids, only if the 
items are to be delivered from plant or 
warehouse in labor surplus area at 
which items are produced or regularly 
stocked and sold would be desirable to 
correct present inequities resulting 
from mere submission of bids ad- 
dressed from labor surplus area, 

Addition of 12% price differential to bid 
of American bidder, who would per- 
form in labor surplus area when bid of 
foreign source is 72% less than Ameri- 
ean bid, would be ineffectual and, 
therefore, labor surplus area considera- 
tions are not re:juired in evaluation of 


Small business concerns 


Certifications—capacity—the rejection of 
low bidder, who had small business 
certificate of competency, for lack of 
integrity and poor business practices 
based on derogatory material relating 
to capacity of officers of prospective 
bidding company, a purported default 
and poor performance under private 
contract and unsupported statements, 
which do not reflect upon bidder’s in- 
tegrity, may not be regarded as proper, 
certificate of competency being con- 
clusive with respect to bidder’s ca- 
pacity; and, therefore, award to other 
than lowest responsible bidder should 


Evidence—under open-end jet fuel con- 
tract awarded pursuant to small busi- 
ness set-aside, which contained default 
clause granting to contractor period of 
time to cure performance defects, a 
contractor who, after being advised by 
procurement agency that blending of 
components obtained from other than 
small businsss refinery did not consti- 
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Small business concerns—Continued. 





tute refining operation to satisfy small 
business requirements of contract, was 
properly permitted to establish to the 
satisfaction of procurement agency 
that future deliveries would be made 
in compliance with contract; there- 
fore, under terms of default clause, no 
action need be taken with respect to 
prior deliveries which were not in 
compliance with small business re- 


quirements of contract................ 580 bidder, alleges that patent will be in- 
Foreign products—an Amcrican product fringed and that low bidder is without 
which is offered by small business legal right to manufacture item covered 
bidder at price approximately 36% fe 6 
higher than that of foreign product Buy American Act—violation—although use 
offered by another bidder in response by two subcontractors of steel of foreign 
to total small businsss set-aside mili- origin in Govt. construction work was in 
tary procurement must be regarded as violation of Buy American Act provisions 
being offered at unreasonable price of prime contracts, which were incorpo- 
within purview of Buy American Act, rated by reference in subcontracts, in view 
41 U.S.C. 10a-d, and implementing of an investigation which failed to establish 
Armed Services Procurement Reg. that prime contractors had knowledge of 
which authorizes addition of 12% dif- use of foreign material and withdrawal by 
ferential for American products offered prime contractors of all removable foreign 
by small business interests; therefore, steel from the work, withholding payment 
restrictions in Buy American Act from prime contractors for such foreign 
against purchase of foreign products do steel is not required, but to eliminate any 
not preclude consideration of foreign profit to subcontractors incident to viola- 
SNS WI. wckaesnckiewcstbassatocnn 435 tions for which they have been debarred 
R under 41 U.S.C. 10b(b), payments to prime 
aa contractors should be reduced by differ- 
Under invitation which provides that ence between domestic and foreign prices 
negotiation for labor surplus area for estimated quantity of foreign steel in- 
and small business concern set-aside corporated in the work........ i (il 
portions of procurement shall be con- 
ducted with concerns which have Consideration 
not been awarded under non-set- Actual cost requirement 
aside portion the full quantity which National Academy of Sciences 
they proposed to furnish, but which Although the consideration in research 
also provides that labor surplus area contracts executed by Govt. agen- 
end small business concerns should cles and the National Academy of 
offer total quantity for non-set-aside Sciences is required by sec. 3, act of 
and set-aside portions, both provi- Mar. 3, 1863, 36 U.S.C. 253, to be 
sions are required to be construed limited to actual expenses incurred 
together so that eligible bidders who for work, @ limitation on maximum 
offer maximum quantity of total amount payable under contracts 
procurement are not to be eliminated may be included. Modified by 39 
non consideration for set-aside por- Comp. Gen. 201..........-..-...... n 
Rs acictitinttinbaictdinebinéensoce 17 


Where two bidders who qualify as 
small business concerns submit 
equal low bids on non-set-aside por- 
tion of procurement and, pursuant 
to Armed Services Procurement 
Reg. 2-406.4, one has been chosen by 
lot for award of non-set-aside portion, 
in the absence of similarly prescribed 
procedures for award on small busi- 
ness set-aside portion, both bidders— 
not just the one receiving the non- 
set-aside award—have same right to 
be considered in negotiations for the 
set-aside, and the only way their 


Reserved portion solicitation—Con. 
rights can be fairly protected is 
through use of bidder lot method... 


To other than lowest bidder—low bid sub- 


mitted in response to invitation which 
contains patent indemnity clause re- 
lieving Govt. of liability for infringement 
of any patent in connection with con- 
tract may not be disregarded merely be- 
cause patent owner, who was second low 


In view of record which substantiates 
that claim by National Academy of 
Sciences for amount in addition to 
consideration fixed in contract for 
performance of research work for 
Dept. of Agriculture represents dif- 
ference between total actual costs for 
work and payments made pursuant 
to terms of contract, payment of 
claim will not be considered to be in 
contravention of provision in sec. 3, 
act of Mar. 3, 1863, 36 U.S.C. 253, 
which precludes reimbursement to 
National Academy of Sciences for 
any compensation above actual costs 
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of services performed for U.S. Govt. 
Modified by 39 Comp. Gen. 391... 

Research contracts between Govt. 
departments and agencies and Na 
tional Academy of Sciences, which 
provide fixed consideration and for 
initial payment upon execution of 
contract, contravene provision of sec. 
8, act of Mar. 3, 1863, 36 U.S.C. 253, 
which requires Academy to perform 
research work for U.S. on request, 
but without compensation above 
actual cost of services, and advance 
payment prohibition in sec. 3648, 
R.S., 31 U.S.C. 529. Modified by 
39 Comp. Gen 391 

Construction 

Context—under invitation which provides 
that negotiation for labor surplus area 
and small business concern set-aside por- 
tions of procurement shall be conducted 
with concerns which have not been 
awarded under non-set-aside portion the 
full quantity which they proposed to 
furnish, but which also provides that 
labor surplus area and small business 
concerns should offer total quantity for 
non-set-aside and set-aside portions, both 
provisions are required to be construed 
together so that eligible bidders who offer 
maximum quantity of total procurement 
are not to be eliminated from considera 
tion for set-aside portion. 

Intention of parties—under lease agreement 
covering Govt.-owned steel producing 
facilities which provides that rent will be 
based on lessee’s pig iron production, 
to construe term “pig iron” when used 
with word “production” as including 
pig iron scrap and graphite—a waste 
material—would be contrary to intent of 
lessec and generally understood and 
and accepted definition used in iron and 
steel industry which defines term pig 
iron as including only usable product of 
blast furnace; therefore, in accord with 
contract interpretation rule that, where 
meaning or intent of contract is not 
clearly expressed the contract must be 
construed to conform to intent and cus- 
tom and usage, not otherwise inconsis- 
tent with contract, the items of pig iron 
scrap and graphite are not for inclusion 
in determination of rent 

Cost -plus—cost - plus-a-percentage-of-cost 
prohibition—subcontracts—a subcontract 
with cost-plus-a-percentage-of-cost provi- 
sion between subcontractor and State 
under a cost-reimbursement prime con- 
tract between State and Federal Govt., in- 
cident to a project authorized by Flood 

Control Act of 1950 and pursuant to author- 
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ity in sec. 2, act of June 28, 1938, 33 U.S.0. 
701c-1, which does not contain any 
restriction on types or methods of con- 
tracting or any restrictions on expendi- 
tures to States, except that such expendi- 
tures must be reasonable, is not illegal 
contract so as to preclude reimbursement 
of amount determined to be reasonable, 
notwithstanding that generally cost-plus- 
a-percentage-of-cost prohibition is appli- 
cable to subcontracts._.......... esceusmets 


Damages 


Liquidated 


Delays. (See Contracts, deliveries, de- 
lays) 
Excessive 
When amount of bid bond which pur- 
suant to invitation is required to be 
forfeited as liquidated damages, in 
event bond conditions are not satis- 
fied, is determined not only on basis 
of difference in bid prices but also on 
certain incalculable damages, to- 
gethet with intangible losses, amount 
of harm that would be caused by 
breach may not be regarded as so 
easily determined as to invalidate 
liquidated damage provision and to 
require the measure of damages to be 
limited to difforence between low 
bid and next lowest bid 
Where amount of bid bond which pur- 
susnt to invitation is required to be 
forfeited as liquidated damages, in 
event bond conditions are not satis- 
fied, is based on estimated harm 
which could flow from breach of 
bond condition and a comparison of 
resulting bids discloses that, al- 
though difference between low bid 
and next low bid is only about 17% 
of bid bond amount, overall differ- 
ence between low and high bid re- 
sults in amount greater than bid 
bond, establishment of such amount 
as liquidated damages may not be 
regarded as unreasonable forecast of 
damages which could result from a 
breach of bond conditions 
Penalty—when amount of bid bond 
which pursuant to invitation is re- 
quired to be forfeited as liquidated 
damages, in event bond conditions are 
not satisfied, is determined not only on 
basis of difference in bid prices but 
also on certain incalculable damages, 
together with intangible losses, amount 
of harm that would be caused by 
breach may not be regarded as so 
easily determined as to invalidate 
liquidated damage provision and to 
require the measure of damages to be 
limited to difference between low bid 
and next lowest bid.............. 
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CONTRACTS-— Continued. 


Damages— Continued 
Specification changes—under a develop- 
mental design and modification contract 
which was not based solely on original 
invitation but included contractor’s 
engineering report specifying particular 
method of performance, which method 
was subsequently determined to require 
additional items of equipment and serv- 
ices, contractor may not be held to be 
obligated to make modifications at fixed 
price in view of contract clause which 
provided procedure for modification of 
specifications with corresponding price 
adjustments; therefore, Govt’s. claim for 
items of cost incident to modification 
after contract had been terminated can- 
not be sustained and contractor’s claim 
for additional amount for improvements, 
notwithstanding failure to fully perform, 
is of such doubtful validity as to require 
disallowance..... aucaneseeucuces: eueuseee 


Default 


Delays 
Foreseeable 
Delay which is caused by contrac- 
tor’s inability to obtain materials 
due to widespread shortage of mate- 
rials and which may be equated to 
one of specific events enumerated in 
standard default provision in Govt. 
contracts as excusable causes for 
delay in performance may be re- 
garded as excusable cause, provided 
the shortage could not have been 
foreseen at time contract was ex- 


Delays by subcontractors or suppliers 
of Govt. contractors to be regarded 
as unforseeable causes beyond con- 
trol and without fault or negligence 
of contractor under standard default 
provision excusing prime contractor 
from performance must be due to 
causes which could not have been 
foreseen by either contractor or 
subcontractor or supplier. .......... 

A strike which is in existence and 
known to contracting parties at time 
of award of construction contract 
which contains clause excusing 
performance delays due to unfore- 
seeable causes may not be regarded 
as unforeseeable cause to justify 
extension of time for performance of 

Performance  deficiencies—correction— 
Prospective v. retroactive—under open- 
end jet fuel contract awarded pursuant to 
smal! business set-aside, which contained 
default clause granting to contractor 
period of time to cure performance 
defects, a contractor who, after being 
advised by procurement agency that 

blending of components obtained from 
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Default—Continued. 


other than small business refinery did 
not constitute refining operation to 
satisfy small business requirements of 
contract, was properly permitted to 
establish to the satisfaction of procure- 
ment agency that future deliveries 
would be made in compliance with 
contract; therefore, under terms of 
default clause, no action need be taken 
with respect to prior deliveries which 
were not in compliance with small 
business requirements of contract....... 


Procurement from another source 


Excess cost liability 
Contractor who advised procurement 
office that it would not deliver the 
one item on which award was made 
because of loss resulting from failure 
to indicate that bid was submitted 
on “all or none” basis may not be 
relieved from liability for excess 
costs in repurchase from second low 
bidder on basis that written notice of 
termination was never furnished as 
required by contract terms when 
record substantiates that contractor 
never intended to comply with 
terms and no deliveries were made 
BE A iaénnccnkemednncecce 
Low bidder who, after award of con- 
tract for one item of two-item pro- 
curement, alleged that error in 
omission of language to indicate bid 
was submitted on “‘all or none’’ basis 
was substantiated by price difference 
of 14 to 16% between low bid and 
other bids, and by fact that excess 
cost for procurement from second 
low bidder upon default is nearly 
same as amount of loss claimed by 
low bidder, may not have such price 
differences considered to establish 
error of omission of language as 
distinguished from arithmetical er- 
rors or errors in computation; 
therefore, in absence of anything on 
face of bid to indicate error or that 
contracting officer should have been 
on constructive notice of possibility 
of error, omission must be regarded 
as unilateral and due to bidder’s 
negligence...... a eecenence os 


Deliveries 


Delays 
Extensions of time 
Strikes, etc. 

A strike which is in existence and 
known to contracting parties at 
time of award of construction 
contract which contains clause 
excusing performance delays due 
to unforeseeable causes may not 

be regarded as unforeseeable cause 
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Delays—Continued. 
Extensions of time—Continued. 
Strikes, ete.—Continued. 
to justify extension of time for 
performance of contract. 

Under contract which does not 
require that causes of delay be 
unforeseeable in order to excuse 
performance, a strike which is 
beyond control and without fault 
of contractor and prevents him 
from meeting delivery’ schedule 
justifies extension of time for 
performance commensurate with 
strike delay, and {ft is immaterial 
whether contract was awarded 
after date or prior to date strike 


Market shortages—delay which is caused 
by contractor’s inability to obtain 
materials due to widespread shortage 
of materials and which may be 
equated to one of specific events enu- 
merated in standard default provision 
in Government contracts as excusable 
causes for delay in performance may 
be regarded as excusable cause, pro- 
vided the shortage could not have 
been foreseen at time contract was 


Supplier default—delays by subcon- 
tractors or suppliers of Govt. con- 
tractors to be regarded as unforesee- 
able causes beyond control and with- 
out fault or negligence of contractor 
under standard default provision ex- 
cusing prime contractor from perform- 
ance must be due to causes which could 
not have been foreseen by either 
contractor or subcontractor or supplier. 

Disputes 

After performance—erroneous, etc., pay- 
ments—a deviation from contract speci- 
fications approved by contracting officer, 
which decreased cost of performance 
without equitable price adjustment as 
required under “changes” clause of 
contract prior to final payment, must be 
regarded as change not supported by 
consideration and represented surrender 
of vested right of Govt. to secure price 
adjustment; therefore, recovery of erro- 
neous payment on account of deviation is 
required, irrespective of time and even 
though reopening of contract under dis- 
putes clause to determine amount of 
savings due Govt. may not be con 


Fact finding for administrative determina- 
tlon—a labor agreement which estab- 
lishes higher wage rates for Govt. con- 
tractor than those under statewide 
labor agreements due to inclusion of 
subsistence payments, which were 


required by escalation clause in Govt. 
contract to be excluded from consider- 
ation in determination of lability of 
Govt. for wage increases, represents 
attempt by contractor to obligate 
Govt. for amount not properly charge- 
able as wage increase; therefore, as a 
matter of law, Govt. is not liable for 
escalation on full amount of wage in- 
creases, if in fact they include elements 
of subsistence, and determination as 
to amount to be excluded from wage 
rate is matter for contracting officer 
under disputes clause of contract 


Finality of administrative findings—con- 
formance to contract—although, under 
Capehart housing construction contract 
which requires Federal Housing Com- 
missioner to determine amount for price 
adjustment purposes based on difference 
between replacement cost computed ac- 
according to bidder’s wage schedule and 
wage schedule actually used, the con- 
sumption of such amount by Commis- 
sioner would be binding on parties ex- 
cept for bad faith or gross mistake, the 
concurrence of Commissioner in amount 
negotiated between builder and Corps 
of Engineers, notwithstanding it did not 
conform to computations made in ac 
cordance with prescribed formula is 
without legal effect and, even though 
time for price revision has expired, the 
proper amount is that determined pur- 
suant to terms of contract 


Escalation clauses 


Labor costs—fringe benefit estimates— 
where method of computing quarterly 
labor costs under contract for furnishing 
metals to Govt. was based on estimates 
for certain fringe benefits (holiday pay, 
vacation pay and Christmas bonus), 
because actual costs were not known 
until last quarter of year and then differ- 
ence between actual and estimated costs 
of fringe benefits was included in fourth 
quarter average hourly labor costs so 
that under escalation clause and due to 
uneven deliveries between quarters this 
method resulted in greater overall pay- 
ments by Govt., no objection to use of 
such method based on estimates need be 
made in absence of provision requiring 
uniform basis for each quarterly compu- 


Wage increases—eubsistence, ete., items— 
@ labor agreement which establishes 
higher wage rates for Govt. contractor 
than those under statewide labor agree 
ments due to inclusion of subsistence 
payments, which were required by 
escalation clause in Govt. contract to be 
excluded from consideration in deter- 
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mination of liability of Govt. for wage 
increases, represents attempt by con- 
tractor to obligate Govt. for amount not 
properly chargeable as wage increase; 
therefore, as a matter of law, Govt. is 
not liable for escalation on full amount 
of wage increases, if in fact they include 
elements of subsistence, and determina- 
tion as to amount to be excluded from 
wage rate is matter for contracting officer 
under disputes clause of contract 

Government not a party—procurement pro- 
cedure compliance—contractor who, pur- 
suant to prime contract with Govt., is 
required to employ procurement pro- 
cedures compatible with those the Govt. 
agency must follow in direct procurements, 
properly rejected bid of subcontractor for 
failure to submit data required by invita- 


Coste greater than contemplated—evi- 
dence—charges for connections to mu- 
nicipal sewer, incideat to construction 
of improvements to Federal Govt. 
building, under contract which requires 
contractor to pay all fees and charges 
for connections to outside services and 
for use of property outside the site must 
be regarded as an obligation of con- 


Estimates pv. actual cost—where method of 
computing quarterly labor costs under 
contract for furnishing metals to Govt. 
was based on estimates for certain fringe 
benefits (holiday pay, vacation pay and 
Christmas bonus), because actual costs 
were not known until last quarter of 
year and then difference between actual 
and estimated costs of fringe benefits 
was included in fourth quarter average 
hourly labor costs so that under escala- 
tion clause and due to uneven deliveries 
between quarters this method resulted 
in greater overall payments by Govt., 
no objection to use of such method based 
on estimates need be made in absence of 
provision requiring uniform basis for 
each quarterly computation...... eoecee 


Mistakes 


For errors prior to award. 
mistakes) 

Allegation after delivery—contractor who 
proceeds with performance of contract 
after receipt of complete drawings, enters 
into supplemental agreement which ao- 
knowledges contract to be binding and 
subsisting agreement and completes 
deliveries before alleging mistake based 
on furnishing less costly item or pre- 
senting claim for additional compensa- 
tion must be held to have affirmed con- 
tract in al) its terms and to have waived 


(See Bids, 


363 


whatever rights he might otherwise have 
had arising out of the mistake 
Contracting officer’s error detection duty 
Notice of error 
The duty of contracting officer with 
respect to notice of probability of 
errors in bids where range of bid 
prices is not great and there is noth- 
ing apparent on low bid to indicate 
error does not include requirement 
that bid prices be compared with 
prices of prior procurements espe- 
cially where quantities varied sub- 
stantially from present procure- 
ment, or that prices be compared 
with wholesale price indices and, 
therefore, contractor who after 
award alleges error due to faulty 
adding machine and failure to in- 
clude item from bill of materials is 
regarded as having made unilateral 
error for which relief may not be 


Although contracting officer is bound 
to protect interests of all bidders 
by exercising that degree of care 
which a reasonable and prudent 
person might exercise under similar 
circumstances in determining lowest 
responsible bidder, price and other 
factors considered, when there is 
nothing on face of bid to indicate 
possibility of error, the fact that bid 
is low in relation to existing economic 
climate and does not reflect higher 
price than quoted in past years 
does not impose duty on contracting 
officer to question bidder’s price, or 
to assure himself that bid was com- 
puted correctly with regard to eco- 
monic conditions, past procure- 
ments, or other matters merely 
incident to written bid 

Where price range between low bid 
and several other low bids when 
averaged together is about 1.74 
times low bid and 1.56 times amount 
of second low bid, there can be no 
basis for conclusion that price differ- 
ence constitutes constructive notice 
to contracting officer of alleged 


Legal effect, ete.—failure of contracting 
officer to co*sider contract provision, 
which entitled Govt. to savings due con- 
tractor on any import duty not required 
to be paid when he permitted contractor 
to substitute equipment of domestic 
manufacture for unsatisfactory equip- 
ment of foreign manufacture, may not be 
regarded as mistake to justify reforma- 
tion of contract to give contractor benefit 
of import duty savings, the rule of con- 
tract construction being that contract 
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which expresses agreement of parties may 


not be reformed because one or both par- 
ties were mistaken as to legal import 


Price adjustment—execution of contract— 
@ contractor who, after receipt of notice 
of award of contract, advises procure- 
ment agency that additional cost as 
result of error alleged at bid opening will 
be absorbed is estopped from claiming 
TE CD. wcetcidintismninaiannicten 


Modification 


Advertising statute compliance. (See Ad- 
vertising, necessity or nonnecessity, 
amended contracts) 

Consideration—an authorization by Govt. 
which permitted contractor, at his re- 
quest, to substitute equipment of 
domestic manufacture which met specti- 
fications for unsatisfactory equipment 
of foreign manufacture may not be re- 
garded as reformation of contract with 
consideration moving to Govt. to justify 
relinquishment by Govt. of its right 
under contract to import duty savings, 
the contractor having already been 
bound to furnish equipment which 
would meet specifications or become 
Mable for excess costs and liquidated 


Government agent’s authority 

Although price adjustment figure agreed 
to by private parties to contract may 
be regarded as binding amendment, 
notwithstanding failure to follow 
prescribed procedure, a price adjust- 
ment figure agreed to by Govt. con 
tracting officer and builder, notwith 
standing that figure was not computed 
in accordance with prescribed formula, 
may not be regarded as binding on 
Govt. since contracting officer is with- 
out authority to agree to contract 
amendment under which Govt. 
would be required to pay greater 
amount without some compensating 
benefit flowing to Govt 

Govt. representative who was not au- 
thorized to contract for Govt. but who, 
at time of inspection of contract work, 
signed work orders which contained 
stipulation that any tax would be 
added to contract price may not have 
such signature regarded as imposing on 
Govt. additional tax Mability not 
provided in contract, and, even if 
employee had been authorized con- 
tracting officer, signature on work 
orders could not be regarded as requir- 
ing payment of additional compensa- 
tion in absence of some consideration 
moving to Govt. for such payment... 

Under invitation for Capehart housing 
construction bids which provided that 


bids were to be submitted in strict 
accordance with terms of copies of 
letter of acceptability and in amounts 
stated in bid schedule, issuance of a 
letter of acceptability which obligated 
contractor to perform at bid price 
subject to increase or decrease, as 
determined by Federal Housing 
Administration Commissioner pur- 
suant to prescribed procedures, fixed 
rights and obligations of parties and 
higher price stated in contract docu- 
ments is to be regarded as attempt to 
change rights and obligations without 
consideration 
Propriety—a contract for relocation of a 
bridge, which does not contain provision 
for payment of deferred construction 
costs because matter was overlooked by 
parties, is the result of mistake in making 
the agreement which does not justify re- 
formation rather than mistake in draw- 
ing the instrument, which mistake must 
occur in reduction of instrument to writ- 
ing; therefore, reformation, without 
additional consideration, is not author- 
ized even though evidence indicates that 
parties would have come to different 
agreement had they been aware of actual 


Authority—authority granted to Federal 
Maritime Board under sec. 502(b), Mer- 
chant Marine Act, 1936, 46 U.S.O. 
1152(b), to negotiate for construction of 
vessels when construction differential 
exceeds 50 percent of vessel cost, was 
substitute for authority to build vessels 
in foreign shipyards and does not apply 
to Pacific coast preference differential 
provisions in sec. 502(d), 46 U.S.C. 
1152(d), until such time as low Pacific 
coast bid for construction of Pacific coast 
vessels, which must be within six percent 
of low Atlantic coast bid, exceeds 212 
percent of cost of building in foreign 


Lowest offer—deficiencies—failure of low 
offeror to supply detailed technical in- 
formation requested incident to procure- 
ment for complex electronics system, 
negotiated pursuant to 10 U.S.O. 
2304(a)(1), is not overcome on basis of 
statement that offeror would comply 
with specifications or on basis of experi- 
ence in having furnished another mili- 
tary installation with equipment, par- 
ticularly when necessity for detailed 
technical information for evaluation 
purposes was one of the primary reasons 
for using negotiated procurement pro- 
cedures rather than formal advertising 
procedures.......... neintatisneaidaaitamiaibianan 
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Public exigency 
A thirty-day time schedule for submis- 
sion of offers under negotiated solicita- 
tion, which was authorized under 10 
U.8.C. 2304(a)(2) on basis that public 
exigency would not permit delay 
incident to advertised procurements, 
is period of time comparable to that 
permitted under advertised procedures 
and indicates that public exigency ex- 
ception was improperly invoked; 
therefore, no valid objection to can- 
cellation of negotiated solicitation and 
invocation of formal advertised pro- 
curement procedures will be made 
Lapse of more than six months between 
date of initiation of negotiated pro- 
curement which was authorized under 
10 U.S.C. 2304(a)(2) on basis that 
public exigency would not permit 
delay. incident to advertised procure- 
ment and date of contract award, 
together with fact that period of 30 
days was allowed for submission of 
proposals, compares favorably with 
period of time required under formally 
advertised procurements and indicates 
that public exigency exception may 
not have been properly invoked; how- 
ever, in view of fact that much of delay 
was due to careful review after protest 
of award and in view of advanced state 
of completion of work under contract, 
objection will not be raised to negotia- 
ated procurement 
Offer and acceptance 
Acceptance subject to approval—bidder 
who was advised by contracting oflicer 
that bid was the low acceptable bid on 
one item of multiple item invitation but 
that contract submitted for signature 
would not become effective until ap- 
proved by higher administrative au- 
thority may not have letter or any oral 
conversations with contracting officer 
regarded as absolute, unequivocal ac- 
ceptance which consummates legal and 
binding contract 
Continuing offers v. contracts—sec. 22 
motor carrier tender for shipments of 
explosives between Romulus, N.Y., and 
Madison, Ind., which provides that 
tender when accepted by Govt. by 
making any shipment will constitute 
transportation agreement, is not con- 
tinuing contract upon acceptance of first 
shipment which obligates Govt. by 
reason of carrier voluntarily making 
available trucks at specified points on 
regularly scheduled basis, regardless 
of whether freight is shipped, but instead 
is continuing offer to enter into series of 
contracts governing each shipment as 
tendered; therefore, carrier being under 


no obligation to make services available 
on regular basis, except to extent re- 
quired under Interstate Commerce Act 
and its certificate of authority, there is 
no consideration moving to Govt. to pay 
higher charge under tender for shipments 
from Atlas, Ohio, to Madison, Ind 


Paymegts 


Assignments. (See Claims, assignments, 
contracts) 

Progresas—request—under progress pay- 
ment provision in an invitation for 
manufacture of bombs which did not 
include reference to special tooling but 
specifically required that costs for which 
progress payments would be made must 
be allocable to contract and that such 
payments would not be made for costs 
ordinarily capitalized and subject to 
depreciation or amortization, an admin- 
istrative determination that bidder 
whose request for progress payments to 
be used to enable him to purchase a 
building and equipment to produce 
bombs was not entitled to progress pay- 
ments for other than direct work on 
contract and that buildings and equip- 
ment may not be considered special tool- 
ing for progress payments was properly 


(See Set-off, contract payments) 

Withholding — mortgagor builder con- 
tracts—under Capehart housing con- 
struction contract which entitles builder 
to only the contract price and requires 
mortgagor builder to turn over to Govt. 
upon completion the capital stock held 
in escrow, the difference between mort- 
gage amount and correct contract price 
determined pursuant to formula pre 
scribed in contract represents asset of 
mortgagor builder to which Govt. is en- 
titled upon assumption to control of 
capital stock 


Price adjustment 


After contract fully executed 
A deviation from contract specifications 
approved by contracting officer, which 
decreased cost of performance without 
equitable price adjustment as required 
under “changes” clause of contract 
prior to final payment, must be re- 
garded as change not supported by 
consideration and represented sur- 
render of vested right of Govt. to 
secure price adjustment; therefore, 
recovery of erroneous payment on ac- 
count of deviation is required, irrespec- 
tive of time and even though reopening 
of contract under disputes clause to 
determine amount of savings due 
Govt. may not be considered proper... 
Under contract “changes” clause which 
requires equitable adjustment if any 
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changes cause increase or decrease in 
cost of performance, approval by con- 
tracting officer of deviation from con- 
tract specifications which decreased 
cost of performance without equitable 
price adjustment prior to final pay- 
ment must be regarded as change, 
even though deviation was not made 
in technical form required by contract, 
and by virtue of “changes” clause, 
contracting officer expressly raised and 
reserved for future determination 
amount saved to Govt 


Conformance to contract terms 


Adoption of negotiated price increase 
under Capehart housing construction 
contract by contractor and Corps of 
Engineers contrary to prescribed pro- 
cedures for determination of price ad- 
justment by Federal Housing Admin- 
istration Commissioner is a nullity, 
and any agreement entered into on 
assumption that adoption was valid 
could not be enforced 

Under contract which provides for price 
adjustment to be determined by third 
party, the conclusions of such party are 
binding on contracting parties in ab- 
sence of gross error, fraud, or similar 
circumstances so long as conclusions 
are in accordance with prescribed pro- 
cedures, and third party is not required 
to confer with contracting parties who 
have previously agreed to perform at 
price as determined by arbitrator or 
appraiser 

Under invitation for Capehart housing 
construction bids which provided that 
bids were to be submitted in strict 
accordance with terms of copies of 
letter of acceptability and in amounts 
stated in bid schedule, issuance of a 
letter of acceptability which obligated 
contractor to perform at bid price sub- 
ject to increase or decrease, as deter- 
mined by Federal Housing Admin- 
istration Commissioner pursuant to 
prescribed procedures, fixed rights and 
obligations of parties and higher price 
stated in contract documents is to be 
regarded as attempt to change rights 
and obligations without consideration. 

Although price adjustment figure agreed 
to by private parties to contract may 
be regarded as binding amendment, 
notwithstanding failure to follow pre- 
scribed procedure, a price adjustment 
figure agreed to by Govt. contracting 
officer and builder, notwithstanding 
that figure was not computed in 
accordance with prescribed formula, 
may not be regarded as binding on 
Govt. since contracting officer is 


without authority to agree to contract 
amendment under which Govt. would 
be required to pay greater amount 
without some compensating benefit 
flowing to Govt 

Although, under Capehart housing 
construction centract which requires 
Federal Housing Commissioner to 
determine amount for price adjust- 
ment purposes based on difference 
between replacement cost computed 
according to bidder’s wage schedule 
and wage schedule actually used, the 
computation of such amount by 
Commissioner would be binding on 
parties except for bad faith or gross 
mistake, the concurrence of Commis- 
sioner in amount negotiated between 
builder and Corps. of Engineers, 
notwithstanding it did not conform to 
computations made in accordance 
with prescribed formula is without 
legal effect and, even though time for 
price revision has expired, the proper 
amount is that determined pursuant to 
terms of contract 

Under Capehart housing construction 
contract which entitles builder to only 
contract price and requires mortgagor 
builder to turn over to Govt. upon 
completion the capital stock held in 
escrow, the difference between mort- 
gage amount and correct contract 
price determined pursuant to formula 
prescribed in contract represents asset 
of mortgagor builder to which Govt. 
is entitled upon assumption of control 
of capital stock 


Fixed price contract—under a develop- 


mental design and modification contract 
which was not based solely on original 
invitation but included contractor’s 
engineering report specifying particular 
method of performance, which method 
was subsequently determined to require 
additional items of equipment and 
services, contractor may not be held to 
be obligated to make modifications at 
fixed price in view of contract clause 
which provided procedure for modifica- 
tion of specifications with corresponding 
price adjustments; therefore, Govt’s. 
claim for items of cost incident to 
modification after contract had been 
terminated cannot be sustained and 
contractor’s claim for additional amount 
for improvements, notwithstanding fail- 
ure to fully perform, is of such doubtful 
validity as to require disallowance 


Reduction due to savings 


Failure of contracting officer to consider 
contract provision, which entitled 
Govt. to savings due contractor on 
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any import duty not required to be 
paid when he permitted contractor to 
substitute equipment of domestic 
manufacture fer unsatisfactory equip- 
ment of foreign manufacture, may not 
be regarded as mistake to justify 
reformation of contract to give con- 
tractor benefit of import duty savings, 
the rule of contract construction being 
that contract which expresses agree- 
ment of parties may not be reformed 
because one or both parties were 
mistaken as to legal import or effect - - 

Under contract which provided that, if 
contractor should be relieved from 
payment or burden of any import 
duty included in contract price, the 
contract price was to be correspond- 
ingly decreased or amount of such 
relief paid over to Govt., the import 
duty which was not required to be 
paid because contractor was permitted 
to substitute equipment of domestic 
origin for unsatisfactory equipment of 
foreign origin must be regarded as 
import duty savings within meaning 
of contract and as such is due to Govt. 

A deviation from contract specifications 
approved by contracting officer, which 
decreased cost of performance without 
equitable price adjustment as required 
under “changes” clause of contract 
prior to final payment, must be 
regarded as change not supported by 
consideration and represented sur 
render of vested right of Govt. to 
secure price adjustment; therefore, 
recovery of erroneous payment on 
account of deviation is required 
irrespective of time and even though 
reopening of contract under disputes 
clause to determine amount of savings 
due Govt. may not be considered 
proper 


Reformation. (See Contracts, modification) 
Specifications 
Ambiguous 


(See. also, Bids, ambiguous) 

Protest by the only bidder, whose 
product was excessive both as to price 
and product offered, that readvertised 
procurement on basis of less stringent 
specifications was ambiguous, because 
only one drawing was furnished for 
two dissimilar mechanisms and that 
test procedures in the readvertised 
procurement should not have been 
eliminated, is not supported by 
record showing that competitive 
prices were obtained from several 
interested bidders, which indicates 
understanding of bid requirements, 
and an administrative report showing 


that detailed test procedures were not 
necessary but that bidders were only 
required to comply with specifica 


A specification referenced in invitation 
which permits furnishing of an item 
of smaller size than specifically called 
for in invitation may not be regarded 
as superseding specific requirements 
in invitation; however, if in fact, mini- 
mum needs of procuring agency can 
be met by smaller item than the one 
detailed in invitation then invitation 
should so indicate 


Definiteness requirement—an award un- 


der invitation which permits bidders to 
offer equipment varying from specifica 
tions to some undefined extent so that 
there is no basis for bidders to know 
what they are bidding for or against, 
although they may loosely be said to be 
in position of equality in that each may 
offer what he chooses, may not be re- 
garded as having been made on basis of 
full and free competition requisite to the 
procurement, which competition can be 
obtained only when invitation and 
specifications are sufficiently definite to 
permit preparation and evaluation of 
bids on common basis; and, therefore, 
award of contract under such invitation 


Descriptive literature—a request after 
bid opening by contracting officer for 
additional descriptive data from bid- 
der who offers to meet specifications. 
without reservation, would not pre 
clude acceptance of bid, even though 
bidder refused to furnish additional 
data; therefore, bidder having no 
option to accept or refuse award, 
request for additional data is not con- 
sidered to be unfair to other bidders. - 

Dra wings, etc., voluntarily submitted— 
a low bidder who voluntarily sub 
mitted with his bid general literature 
on various models of equipment 
manufactured by it, without reference 
to particular type of equipment re 
quired by the invitation or the mode) 
intended to be furnished and without 
reference in bid to any exceptions to 
specifications, may not be regarded as 
offering other than the specification 
equipment or as qualifying the bid 
and, therefore, the bid should not be 
rejected on basis that descriptive 
literature made it nonresponsive to 
invitation 

Informal v. substantive 
Failure of low bidder to submit with 

sample a sample record sheet form 
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Informal v. substantive—Continued. 


as required by invitation may be 
regarded as minor deviation in form 
rather than deviation which goes to 
substance of bid, hence, waiver of 
deviation by contracting office was 


Low bid which limits contractor’s 
liability for excess costs.for failure 
to perform when such failure is both 
beyond control of contractor and 
without his fault or negligence and 
omits standard provision concerning 
default of subcontractors, when de- 
fault is due to causes beyond control 
and without fault or negligence of 
both contractor and subcontractor, 
is a bid containing qualifications 
which affect substance of bid and 
make it nonresponsive to invitation. 

Low bidder who, in response to invi- 
tation which requires forfeiture of 
total amount of required bid bond as 
liquidated damages, submits re- 
quired bond with condition limiting 
his Uability to difference between 
bid price and cost of obtaining per- 
formance elsewhere has submitted 
bid clearly establishing liability of 
principal and surety as penalty 
whereas liability of other bidders 
who conformed to terms of invita- 
tion is for liquidated damages there- 
by rendering bidding on unequal 
terms and requiring rejection of 
low bid as nonresponsive to invita- 


[n evaluation of bids under invitation 
which incorporated Buy American 
Act restrictions, 41 U.S.C. 10a, and 
specifically required bidders to name 
a source of manufacture, it is essen- 
tial that it be known, upon opening, 
whether domestic or foreign goods 
are offered; hence, to permit low 
bidder, who did not andicate in bid 
the manufacturer’s name and who 
at bid opening furnished foreign 
manufacturer’s name, to substitute 
a domestic manufacturer upon ad- 
vice that 6 percent differential re- 
quired to be added to foreign bids 
would result in his displacement 
as low bidder, would be prejudicial 
to other bidders and detrimental 
to competitive bid procedures by 
permitting bidder to control his rela- 
tive standing after disclosure of bid 
prices; therefore, rejection of the bid 
as nonresponsive and rejection of 
bidder’s request to cure material de- 
fect are proper administrative ac- 
ee 
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While a provision in an invitation that 
failure to furnish requested informa- 
tion “‘will be cause for” rejection of 
bid does not reserve to contracting 
officer the option to determine 
whether failure to provide data in a 
given instance should require rejec- 
tion of bid, it is recognized that 
automatic rejection of bid because 
of failure to conform to purely tech- 
nical or overliteral reading of stated 
requirements may be as arbitrary 
as waiver of nonresponsiveness to a 
material and substantial require- 
ment so that if purpose for which 
information is required is reasonably 
clear and appears to be substantially 
met by material furnished, neither 
interests of Govt. nor of competing 
bidders require that bid be rejected 
because of deficiencies merely of 


The substitution, after bid opening, 
of aircraft equally acceptable under 
specifications for aircraft originally 
proposed in the bid is a substitution 
of information necessary to deter- 
mination of bidder’s responsibility 
and does not constitute fatal varia- 
tion requiring rejection of bid so 
long as evaluation of bid is not 
affected 

Acceptance of low bid some three 
months after protesting bidder 
questioned deviations between item 
offered by low bidder and specific 
requirements of invitation, which 
deviations on basis of record are 
not minor informalities which prop- 
erly might have been waived, im- 
pairs integrity of competitive bid- 
ding process and disavowal of 
erroneous award is required 

The failure of a bidder to submit, 
prior to bid opening, an affidavit 
concerning business affiliations as 
required by invitation is a deviation 
which goes to the determination of 
bidder’s responsibility rather than 
to responsiveness of bid; and, there- 
fore, such failure may be waived, 
notwithstanding the statement in 
invitation that such failure would 
result in rejection of bid 


Failure to furnish something required 
Bid bond 


Bid bond which contains wrong date 
of bid and shows date bond was 
executed as prior in time to date of 
bid, contrary to instructions on bid 
bond form, but which is identifiable 
with the only invitation outstanding 
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Bid bond—Continued. 


for particular procurement is en- 
forceable by Govt. against surety 
and, therefore, such technically 
defective bond does not make bid 
nonresponsive to invitation......... 
Although submission of bid bond on 
other than standard Govt. form 
prescribed in invitation is not in 
itself sufficient basis for rejection of 
otherwise acceptable bid, o limita- 
tion in bid bond on the time for ac- 
tions against surety, when standard 
Govt. form does not contain any 
such time limitation, is regarded as 
material deviation which goes be- 
yond form and affects rights and 
obligations of parties and, therefore, 
renders bid nonresponsive to invi- 


Bid bond on which effective date was 
not extended when low bidder— 
along with other bidders—was re- 
quested to and did extend time for 
bid acceptance may be distin- 
guished from case where failure ‘to 
comply with bid bond requirement 
renders bid nonresponsive or where 
waiver of bond requirements would 
be prejudicial to other bidders; 
therefore, award to low bidder who 
was not requested to extend bid 
bond or to submit proof of formal 
extension of bid bond is not improper 

Adjustment of bid security to conform 
to bid which is corrected after bid 
opening, on basis that error was 
obvious on face of the bid or that 
clear and convincing evidence was 
presented to show nature of error 
and intended bid price, may be per- 
mitted, provided there was no 
question at time of bid opening as to 
bidder’s ability to furnish bid se- 
curity in required amount.........-. 

Bid accompanied by bid security 
which is not type or in smount re- 
quired by invitation, and record in- 
dicates that surety has set maximum 
bond liability less than minimum 
required, the contracting agency at 
contracting officer level or at a higher 
echelon may reject bid as non- 
responsive without referring matter 
to Comptroller General; however, if 
doubt exists as to proper action, the 
matter should be submitted for 
I aa sitinnisiinttiinitivindsa tannin 

Low bidder who, in response to invita- 
tion which requires forfeiture of total 
amount of required bid bond as 
liquidated damages, submits re- 
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quired bond with condition limiting 
his liability to difference between 
bid price and cost of obtaining per- 
formance elsewhere has submitted 
bid clearly establishing liability of 
principal and surety as a penalty, 
whereas liability of other bidders 
who conformed to terms of invita- 
tion is for liquidated damages there- 
by rendering bidding on unequal 
terms and requiring rejection of low 
bid as nonresponsive to invitation... 


Telegraphic bid containing citation to 


bid bond number and name of surety 
submitted, in response to invitation 
which specifically required furnish- 
ing of bid bond prior to opening, by 
low bidder who did not furnish re- 
quired bond and telegraphic bid con- 
firmation until more than a day after 
bid opening does not comply with 
bid bond requirement of invitation. 


A bid deposit which was not in an 


amount sufficient to cover all items 
of surplus Govt. property bid upon 
as required by invitation, but which 
was sufficient to cover those items 
and quantities on which bidder was 
eligible high bidder, does not require 
rejection of bid for insufficient bid 
security when invitation does not 
contain limitation on minimum 
quantities which may be purchased 
and when awards to several bidders 
are contemplated.................-. 


Confirmation by a domestic bank of an 


irrevocable letter of credit issued by 
foreign bidder to contracting agency 
to cover bid security required by 
invitation makes the bank, under 
uniform commercial practices, pri- 
marily liable to Govt. for amount of 
credit and the communication in 
writing of such credit establishment 
to bid opening office within time 
allowed for submission of bids de- 
layed in mails, after contracting 
officer had been notified by tele- 
phone prior to bid opening of the 
confirmation, represents substantial 
compliance with bid bond or bid 
security requirements of invitation 
to justify consideration of the bid, 
provided the time limit within 
which Govt. has to avail itself of 
credit is sufficient to enable Govt. to 
exercise its rights in event bidder 
fails to comply with contract obli- 


Where the only acceptable bid for an 


oil and gas lease is accompanied by 
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si Sa rasta 


insufficient bid deposit, acceptance 
would not be discriminatory to other 
bidders and would bind the bidder, 
regardless of whether or not there 
was an offer to correct the deficiency, 
so that the only factor for considera- 
tion is interest of Govt.; therefore, if 
it is administratively determined 
that acceptance of bid will best serve 
the interest of the Govt., the security 
defect may be waived and prior re- 
jection of bid regarded as erroneous. 
Failure of low bidder to submit bid 
bond in amount required in invita- 
tion due to clerical error by surety 
does not warrant exception to rule 
that failure to comply with bid bond 
requirement in invitation represents 
material deviation which cannot be 
waived administratively and, there- 
fore, low bid may not be considered 
Or i icititintttictgindedccata 


Information 
Contractor who, pursuant to prime 


contract with Govt., is required to 
employ procurement procedures 
compatible with those the Govt. 
agency must follow in direct pro- 
curements, properly rejected bid of 
subcontractor for failure to submit 
data required by invitation......... 
Failure of bidder to submit prelimi- 
nary financing data with bid for 
Capehart housing construction proj- 
ect under invitation which did not 
specify that bidder obtain advance 
financing commitments, but did 
indicate that financing was to be 
arranged after bid opening and is- 
suanee of letter of acceptability, was 
defect which did not go to substance 
of bid but was defect which could be 
waived by contracting officer be- 
eause information was solely for 
benefit of Govt. in determination of 
responsibility of bidders, and such 
determination may be made on basis 
of information elicited after bid 
opening as well as on basis of infor- 
mation submitted with bid......... 


To construe requirement in invitation 


that bidders furnish as part of bid 
form a list of subcontractors as being 
material to bid, so that failure to 
comply with requirement before bid 
opening would result in rejection, 
would render meaningless another 
provision which requires contractor, 
at request of contracting officer, to 
furnish names of all subcontractors 
and extent of work to be done by 
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each, and would be inconsistent 
with sec. 1-307(iii), ASPR, which 
requires that consideration be given 
to adequacy of subcontracting ar- 
rangements in determination of 
bidder responsibility; therefore, sub- 
contracting requirement must be 
construed as incident to determina- 
tion of contractor’s ability to per- 
form, which information is not 
essential part of bid and may be 
supplied after bid opening-......... 
Failure of low offeror to supply de- 
tailed technical information re 
quested incident to procurement for 
complex electronics system, nego- 
tiated pursuant to 10 U.S.C. 2304 
(a)(1), is not overcome on basis of 
statement that offeror would comply 
with specifications or on basis of 
experience in having furnished 
another military installation with 
equipment, particularly when ne- 
cessity for detailed technical infor- 
mation for evaluation purposes was 
one of the primary reasons for using 
negotiated procurement procedures 
rather than formal advertising pro- 


in evaluation of bids under invitation 
which incorporated Buy American 
Act restrictions, 41 U.S.C. 10a, and 
specifically required bidders to 
name a source of manufacture, it is 
essential that it be known, upon 
opening, whether domestic or foreign 
goods are offered; hence, to permit 
low bidder, who did not indicate in 
bid the manufacturer’s name and 
who at bid opening furnished foreign 
manufacturer’s name, to substitute 
a domestic manufacturer upon ad- 
vice that 6 percent differential re- 
quired to be added to foreign bids 
would result in his displacement as 
low bidder, would be prejudicial to 
other bidders and detrimental to 
competitive bid procedures by per- 
mitting bidder to control his relative 
standing after disclosure of bid 
prices; therefore, rejection of bid as 
nonresponsive and rejection of 
bidder’s request to cure material 
defect are proper administrative 
CUD innit niniinsiiainailinnn 
A low bidder who fails to indicate 
which of several types of an item he 
is bidding on could have such an 
ambiguous bid accepted on basis of 
type most advantageous to Govt. 
under rule that any ambiguity is to 
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Failure to furnish something required— 
Continued. 
‘ Information—Continued. 
be construed against party who 
created the ambiguity, ev »n though 
bidder may have intended another 
type, and such acceptance would not 
be prejudicial to other bidders; 
therefore, acceptance of low bid after 
the bidder, upon request for clarifi- 
cation, advised that the bid price 
was based on furnishing type most 
advantageous to Govt. and the least 
advantageous to bidder would not 
be prejudicial to other bidders; how- 
ever, in future procurements it 
might be advisable to describe each 
type as separate item and to request 
insertion of bid prices for each item_- 
Omissions in descriptive data sub- 
mitted by low bidder which would 
be remedied by application of given 
or recognized formulae to informa- 
tion included in invitation or bid, 
so that bid could be evaluated with- 
out recourse to extrinsic sources and 
bidder would not be in position to 
choose what he will be obliged to 
furnish, do not require rejection of 
bid for failure to comply fully with 
descriptive data requirement. .-... 
While a provision in an invitation that 
failure to furnish requested informa- 
tion ‘‘will be cause for” rejection of 
bid does not reserve to contracting 
officer the option to determine 
whether failure to provide data in 
a given instance should require 
rejection of bid, it is recognized that 
automatic rejection of bid because 
of failure to conform to purely 
technical or overliteral reading of 
stated requirements may be a: 
arbitrary as waiver of nonresponsive- 
ness to a materia) and substantial 
requirement so that if purpose for 
which information is required is 
reasonably clear and appears to be 
substantially met by material 
furnished, neither interests of Govt. 
nor of competing bidders require 
that bid be rejected because of 
deficiencies merely of form.......... 
Under invitation which did not put 
bidders on notice that submission of 
inadequate descriptive data would 
be cause for rejection but did include 
in succeeding alternate bid pro 
vision notice that material devia- 
tions would result in bid rejection, 
submission of less than complete 
descriptive data by bidder who had 
not actually manufactured item, but 
who submitted blanket offer to 
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Failure to furnish something required— 
Continued. 
Information— Continued. 
comply with all requirements of 
specifications, does not justify rejec- 
tion of bid solely on basis of insuffi- 
cient descriptive data............... 
The failure of a bidder to submit, prior 
to bid opening, an affidavit concern- 
ing business affiliations as required 
by invitation is a deviation which 
goes to the determination of bidder’s 
responsibility rather than to respon- 
siveness of bid; and, therefore, such 
failure may be waived, notwith- 
standing the statement in invitation 
that such failure would result in 
CIO GE WEB a ntinctiadccictccccce 
Misinterpretation—ecceptance effect—a 
low combination bid for both drydock- 
ing and repairs for conversion of hospital 
ship submitted by bidder who did not 
bid on several of specific lots as required 
by invitation, because of its understand- 
ing that those lots were applicable to 
bidders at different ports who did not 
have drydocking facilities, which under- 
standing was not an unreasonable inter- 
pretation of ambiguous invitation, need 
not be regarded as nonresponsive to 
invitation and does not require award 
at higher cost to bidder whose bid 
evaluated on basis of real intent of 
invitation is defective in same way as 
low bid, in absence of evidence that 
failure affected relative standing of low 
bidder or was prejudicial to other 


Restrictive 
Ability to meet requirements—failure of 
low bidder to submit bid bond on 
standard Govt. bid bond form pre- 
scribed in invitation which contained 
provision advising bidders that re 
quired forms could be obtained from 
contracting officer, when none of 
other bidders experienced difficulty 
in obtaining required forms, does not 
make procurement restrictive of full 
and free competition required by laws 
governing advertised Federal procure- 
ment, and fact that low bidder sub- 
mitted same form in satisfaction of 
bid bond requirement in previous 
procurements does not establish that 
it should be considered interchange- 
able with required form.............. 
Particular make 

Specification which requires use oi 
particular manufacturer’s regularly 
produced item or major component 
thereof on basis that item furnished 

in previous procurements met needs 

of contracting agency, without any 
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Restrictive—Continued. by label identifying item as its own, does 
Particular make— Continued. not make low bid unresponsive to 
administrative determination as to RUN cacctctuncinntninn nein 254 
whether another manufacturer’s Status 
product embodying different design 
Conditional 
features may be equally suitable to Peter to angeegriation 


agency needs, is so restrictive as to 
prevent competition required under 
advertised procurement procedures, 
even though other manufacturers 
may duplicate item or component... 


Specifications which describe par- 
ticular manufacturer’s product by 
exact characteristics in detailed 
drawings are no different from speci- 
fications which indicate product by 
brand name and model number and, 
therefore, it is required that phrase 
“or equal” or words of similar 
import must be added to description 
and that bids which offer products 
which will perform job just as well 
must be considered for award on 
ee 


Test requirements—although an invi- 
tation which required that equipment 
offered bear the seal of a particular 
testing organization is restrictive of 
competition and should have been 
corrected prior to bid opening, the 
theoretical elimination of potential 
bidders must be considered against 
the real detriment which would result 
from readvertisement after bid prices 
have been revealed; therefore, since 
requirement did not preclude four of 
six bidders—including the low bid- 
der—who did not have the sea! from 
bidding and who, because of short 
interval between issuance of invita- 
tion and delivery, would not have been 
able to obtain approval and since the 
remaining two bidders who had the 
seal would not be placed in any finan- 
cial disadvantage because approval 
does not involve a recurring charge, 
none of bidders would be prejudiced 
by award to low bidder under first 
invitation on basis of waiver of seal 
COs ck votnedsnncssdsincsnicn 

Samples—under invitation which did not 

require submission of samples with bid 

but reserved to Govt. right to request 
samples, after bids were opened, for pur- 
pose of determining whether item com- 
plies with specifications, sample merely 
has to be representative of item proposed 
to be furnished but does not have to have 
been sample actually manufactured by 
bidder; therefore, submission by low 
bidder of sample which was manufac- 
tured by another bidder, but identified 
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Although Govt. may not be obligated 
by contract or purchase, unless 
otherwise authorized by law, until 
appropriation act providing funds 
with which to make payment has 
been enacted, a conditional contract 
which specifically provides that 
Govt.’s liability is contingent upon 
future availability of appropriations 
may be entered into prior to enact- 
ment of appropriation act; however, 
such contract would become opera- 
tive only if and when appropriation 
is made and should provide that no 
legal lability on part of Govt. for 
any payment shall arise until appro- 
priation has been made............. 


Notice of award of a construction con- 
tract under which Govt. might 
become obligated to make payment 
to contractor prior to July 1, when 
appropriation for project becomes 
available, may not be given, not- 
withstanding contracting officer 
indicates he could delay approval of 
payment so it would not be made 
until after July ?, since such delay 
beyond reasonable time would not 
be effective against contractor; how- 
ever, an agreement which provides 
for early commencement of work, 
upon condition that Govt. will not 
be under any obligation to make 
Payment prior to availability of 
appropriation, may be made. ...... 


Subcontracts—violations—although use by 
two subcontractors of steel of foreign origin 
in Govt. construction work was in viola- 
tion of Buy American Act provisions of 
prime contracts, which were incorporated 
by reference in subcontracts, in view 
of an investigation which failed to estab- 
lish that prime contractors had knowledge 
of use of foreign material and withdrawal 
by prime contractors of all removable 
foreign steel from the work, withhold- 
ing payment from prime contractors 
for such foreign steel is not required, 
but to eliminate any profit to subcon- 
tractors incident to violations for which 
they have been debarred under 41 U.S.O. 
10b(b), payments to prime contractors 
should be reduced by difference between 
domestic and foreign prices for estimated 
quantity of foreign steel incorporated in 
GS WOU cctiiecdnwaticsccncssnnadconnsone 
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CONTRACTS—Continued. 
Tax matters 
Sales, etc., tax inclasion pv. exciusion— 
reimbursement—amount of a. State 
(Texas) gross receipts tax which is direct 
tax which was paid by Govt. contractor 
under contract which provides that 
contract price does not include any 
State or local direct tax and stipulates 
that. in event any State govt. refuses to 
accept evidence o. tax exemption and 
contractor bears burden of tax, contract 
price will be adjusted, may be paid by 
Govt. to contractor, provided that con- 
tractor takes all necessary steps to pre 
serve all rights to refund of tax in accord- 
ance with tax provisions of contract. ..- 
Set-off (See Set-off, contract payments) 
Time for performance—under a develop 
mental design and modification contract 
which did not specify any date for com- 
mencement and completion of work but 
did provide that any interruption to opera- 
tion of project for more than 90 days would 
constitute a basis for assessment of liqui- 
dated damages, a definite time for per- 
formance was understood and contem- 


CORPORATIONS 


Integrity of officers, etc.—an individual con- 
victed of Federal income tax evasion who, 
not only is president and director of cor. 
poration which has submitted bid for a 
Govt. contract but who also owns ap 
proximately 43.3% of corporation stock. 
must be regarded as having dominant and 
controlling position in corporation and the 
lack of integrity of such individual based 
on conviction, which would preclude 
his consideration as responsible bidder. 
may be imputed to corporation, the in- 
tegrity of corporation being no greater 
than integrity of individuals who control 
itS Operations... .ccccccccccnccccseccees 


COURTS 


Costs 
Government liability 
indigent persons 
Although habeas corpus proceedings 
brought by indigent petitioners 
under 2% U.8,0. 1916 are civil actions, 
the habeas corpus writ is so related 
to protection of constitutional rights 
of indigent defendants under Rule 
17(b) of Federa) Orimina! Rules that 
this rule, which providee for pay- 
ment by Govt. of costs and fees for 
witnesses subpoenaed on behali 0! 
indigent defendants, is for invoce 
tion In habeas corpus proceedings 


under pauper’s statute; therefore. 


costs of habeas corpus proceedings— 
whether state of Federal—are pay- 


able from appropriations of Dept. o! 


JUNIED . concecevenccesesccoscesccce 
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Coste—Continued. 


Government liability—Oontinued 
Indigent persons—Continued 
Expert witnesses who are appointed 
by court under Rule 28 of Federal 
Rules of Oriminal Procedure are 
witnesses appointed ty aid court in 


discharge of duties, and expenses of 
such witnesses should be charged to 
appropriation for ‘“Travel and Mis- 
cellaneous Expenses” (Judiciary 
Appro. Act, 1959). for necessary 
travel and miscellaneous expenses, 
not otherwise provided for, incurred 
by Judiciary; likewise, expenses ot! 
psychiatric examinations ordered 
under 18 U.S.C. 4244-4248 to aid 
court in passing sentence would be 
expense to be charged to appropria- 
tions of Administrative Office of 


In Federa) habeas corpus proceedings 
brought by indigent petitioners 
onder 28 U.8.O. 1915 when Rule 
17(b) of Federal Criminal Rules, 
which provides for payment by 
Govt. of the costs and fees for wit- 
Besses subpoenaed on behalf of 
indigent defendants is for applica 
tion, the marshal is not required to 
collect earnings at end of case, unless 
judgment is rendered making pe 
titioner liable; however, with respect 
to state proceedings, the U.S. is not 
technically the respondent and is not 


Hable for cost of proceedings; hence, 


the marsha! is required to collect 
earnings from unsuccessful party to 


Stenographic or notarial expenses in- 
cident to depositions of witnesses 
subpoenaed on behalf of indigent 


defendant under Rule 17(b) o 


Federal Rules of Criminal Procedure 


may be regarded as costs incident to 
subpoenaing of witnesses on behalf 
of Govt., which costs are chargeable 
to appropriations of Dept of Justice. 


Travel and subsistence expenses in- 
curred by indigent defendant’s at- 
torney attending deposition exami: 
nation may be regarded as expenses 
incident to responsibility of court to 
assure defendants adequate forum 
and, therefore, such expenses are 
for payment by Administrative 
Office of U.8. Courts under Rule 


18(c) of Federal Rules of Criminal 
Procedure; however, compensation 


and travel expenses of deponents 
subpoenaed on behalf of indigent 
defendant are regarded as expenses 
incident to responsibility of Dept. of 


Justice for production of witnesses 


Page 


133 


133 


INDEX DIGEST 


949 


COURTS—Continued. 
Coste—Continued. 
Government liability— Continued. 
Indigent persons— Continued. 
and payable under Rule 17(b) from 
Justice Dept. appropriations for 
witness expenses...........-...----. 133 
Seamen—in suits brought by seamen 
under 28 U.S.C. 1916 which allows 
them to proceed without prepayment 
of costs, the U.S. ts not liable for fees 


Page | COURTS—Centinued. 

Decisions—Continued. 
erroneous assumption and admission 
that officer had required service to 
qualify for Titie III retired pay, when in 
fact he did not, does not afford basis to 
sanction current payments of retired pay 
or to approve payments for any period 
not covered by judgment in absence of 
judicial determination of dispute as to 
basic fact or as to application of rule of 


Page 


or costs as in Federal habeas corpus res judicata to such a judgment --_...... 797 
Proceedings; therefore, the marshal Jakway vo. United States, C. Cis. No. 51-58, 
is required to collect earnings at con- decided July 13, 1959. (See Pay, retired, 


clusion of cases instituted by seamen 
under 28 U.S.C’ 1916......... ueciiuiee. ae 
Decisions 
Acceptance as precedent by General Ac- 
counting Office 
Re-retirement concept as applied to 
retired members of uaiformed services 
by C. Cls. in Bailey y. U.S., 134 O. Cls. 
471, Travis v. U.S.,1370 Cis. 148, and 
Seliga v. U.S., 187 O. Cis. 710, to per- 
mit additional retired pay rights based 
on inactive time on retired list or in 
Fleet Reserve under sec. 402(d) of 
Career Compensation Act of 1949, will 
be followed in similar cases involving 
re-retirements before Oct. 1. 1949—ef- 
fective date of Career Compensation 
Act of 1949—where members have 
elected to qualify for retired pay under 
sec. 411 of 1949 act. 37 Comp. Gen. 31, 
SE nk nceniintininsensmneninibinin 152 
Members of uniformed services who had 
less than 16 years’ service when trans- 
ferred to Fleet Reserve under act of 
July 1, 1922, and who performed active 
duty after transfer may be granted 
constructive service of 16 years to 
which members may have added the 
subsequent active duty service to 


qualify for increased retired pay under 


sec, 208, Naval Reserve Act of 1938, 
$4 U.S.C. 8g, in accordance with 
Mojica, et al. v. U.S. (Senst case), O. 
Cls. No. 264-52. which recognized such 
construetive service; therefore, similar 
claims will be settle] accordingly and 
administrative payments made on this 


basis will not be questioned. 37 


Comp. Gen. 383, overruled............ 
Carhart v. United States, C. Cls. No. 
353-57. (See Pay, retired. re-retirement 
application of concept) 
Claims subsequent to judgment—matters 
not litigated—a judgment under which 


retired officer of uniformed services was 
awarded retired pay under Title III, 
Army and Air Force Vitalization and 


Retirement Equalization Act of 1948 on 
basis that such retired pay was exempt 


disability, enlisted members eligible for 
retired pay based on officer rank) 

Jalbert v. United States, C. Cis. No. 297-58 
(See Pay, service credits, cadet, mid- 
shipman, etc., retired pay) 

Mojica, etal. (Senst case) v. United States, 
C. Cle. No. 264-52. (See Pay, retired, 
Fleet reservists, active duty after retire- 
ment, service credits) 

Neri ov. United States, C. Cis. No. 81-58. 
(See Pay, retired, disability, members 
who held higher rank at retirement but 
without service) 

Seliga v. United States, 137 C. Cis. 710. 
(See Pay, retired, re-retirement, applica- 
tion of concept) 

Senst case. (See Courts, decisions, 
Mojica, et al. (Senst case) ». United 
States, O. Cls. 264-52) 

Tawes vo. United States, C. Cis. 313-58. 
(See Officers and Employees, death or 
injury, disability compensation and 
military retired pay) 

Fines — disposition — appeale taken from 
Alaska magistrate court actions—inas 
much as act of Alaska legislature making 
fines collected for violation of municipal 
ordinances .the property of particular 
municipality is restatement of Federal 
statute (sec. 4 tenth of the act of April 28, 


1904), it need.not be construed as incon- 


sistent with sec. 7, act of June 6, 1900, 48 
U.S.C. 106, relating to disposition of fines 
collected by Dist. Court of Alaska 
for violation of Federal and Territorial 
laws; consequently, fines which are col- 
lected by Dist. Court of Alaska for 
violations of municipal ordinances on ap- 
peal from city magistrate courts may be 
regarded as moneys, the disposition of 
which ts otherwise specifically provided by 
law as used in 48 U.S.C. 106, and properly 


belong to particular municipality. 36 
Comp. Gen. 411, modified -............... 261 


Judgments, decrees, etc. 
Payment procedure—permanent indefinite 


appropriation (See Appropriations, 
permanent indefinite for judgments) 
Res judicata — erroneous judgment — a~ 


from dual compensation restrictions in 
gec. 212, Economy Act of 1932, § U.S.0. 


Wa, but which judgment was based on 


judgement under which retired officer of 
uniformed services was awarded retired 


pay under Title [Il, Army and Air Force 
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COURTS— Continued. 

Judgments, decrees, ete.—Continued. 
Vitalization and Retirement Equaliza- 
tion Act of 1948 on basis that such retired 
pay was exempt from dual compensation 
restrictions in sec. 212, Economy Act of 
1932, 5 U.8.0. 59a, but which judgment 
was based on erroneous assumption and 
admission that officer had required serv- 
ice to qualify for Title III retired pay 
when in fact he did not, does not affc.d 
basis to sanction current payments of 
retired pay or to approve payments for 
any period not covered by judgment in 
absence of judicial determination of dis- 
pute as to basic fact or as to application of 
rule of res judicata to such a judgment... 

Suits—court coste—Justice v. agency funds. 
(See Appropriations, Justice Department, 
litigation expenses, Justice ». agency 
appropriations) 

Witnesses 
Fees 

Government employees in Federal courts 
—Justice appropriations—Govt. em- 
ployee witness who is ordered to be 
available and to testify in grand jury 
proceedings concerning facts acquired 
in assigned duties is to be regarded as 
appearing as witness in case involving 
activity with which employed within 
purview of 28 U.S.C. 1823(a) and is, 
therefore, only entitled to travel and 
per diem allowances provided in that 
section, which allowances are payable 
from appropriations of employing 


Pretrial, etc., services—psychiatrist em- 
ployed as expert witness incident to 
general court-martial who prior to trial 
interviews family and friends of ac 
cused, consults with counsel, reviews 
clinical, pretrial and military records 
to appraise mental condition of accused 
may have such services regarded as in- 
cident to and preparatory for testi- 
mony as expert witness and within 
meaning of employment contract 
which provides fees at $100 per diem 
while performing in professional capac- 
ity and as witness; and psychiatrist is 
entitled to rate of $100 per day for each 

’ day service is performed in professional 
capacity sudject to maximum limita- 
tion of $1,500 fixed in employment 


Testimony incident to work—Govt. em- 
ployee witness who is ordered to be 
available and to testify in grand jury 
proceedings concerning facts acquired 
in assigned duties is to be regarded as 
appearing as witness in case involving 
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Witneases— Continued. 
Fees—Continued. 


activity with which employed within 
purview of 28 U.8.0. 1823(a) and is, 
therefore, only entitled to travel and 
per diem allowances provided in that 
section, which allowances are payable 
from appropriations of employing 


Coupon books—advance payment prohibl- 
tion. (See Payments, advance, coupon 
books, etc.) 

In lieu of receipt—credit cards which evi- 
dence expenses incurred by Govt. employ- 
ees in travel status for goods or services— 
such as invoice for hire of automobile 
charged to employee’s Diners’ Club mem- 
bership—will be considered in nature of 
receipt in satisfaction of receipt require- 
ments in sec. 11, Stand. Govt. Travel 
Regs., even though invoice detailing ex- 
penses does not reflect cash payment, pro- 
vided that under credit arrangement Govt. 
could not be held liable to vendor or to 
Diners’ Club in event of nonpayment of 
obligation by employee-traveler.......... 


CUSTOM AND USAGE 


Effect—under lease agreement covering 
Govt.-owned steel producing fecilities 
which provides that rent will be based on 
lessee’s pig tron production, to construe 
term “pig fron’ when used with word 
“production” as including pig tron scrap 
and graphite—a waste material—would be 
contrary to intent of lessee and generally 
understood and accepted definition used 
in fron and steel industry which defines 
term pig fron as including only usable 
product of blast furnace; therefore, in ac- 
cord with contract interpretation rule that, 
where meaning or intent of contract is not 
clearly expressed the contract must be con- 
strued to conform to intent and custom 
and usage, not otherwise inconsistent with 
contract, the items of pig iron scrap and 
graphite are not for inclusion in determina- 
SE iictinantbacncdsdddtinannsenene 


DAMAGES 


Contracts. (See Contracts, damages) 

Public property. (See Property, public, 
damage, loss, etc.) 

Resulting from services bet ween agencies. 
(See Departments and Establishments, 
services between, reimbursement, dam- 
ages) 


DEBT COLLECTIONS 


Abandonment—smal!l amounts—erxpense in 
processing, etc.—to permit or require 
Govt. agencies not to report loss or damage 
to Govt. property while in possession of 


Page 
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DEBT COLLECTIONS—Continued. 

carriers as required on Govt. bill of lading 
form, when such loss or damage claims are 
less than $10 and the collection procedure 
might result in costs greater than amount 
of claim, would be tantamount to requir- 
ing Govt. agents to make false certifica- 
tions concerning Govt. property which 
may not be legally permitted; therefore, 
in accordance with the agencies’ responsi- 
bility for Govt. property and since most of 
evaluation costs are incurred in determina- 
tion that loss or damage amount is $10 or 
less, loss or damage reports must continue 
to be made and collection of amounts due 
must be made by deduction from carrier’s 
DER nsiicvacetnidedcseindersusemetie eicaese 


DECEDENTS’ ESTATES 


Compensation 
Compensatory time 
Compensatory time which is not re- 
quested or used by postal employees in 
grade PFS-Sor above at time of death 
may not be regarded as period of time 
for which compensation is due to 
decedent’s estate in absence of provi- 
sion in Postal Field Service Act of 
1955, which authorizes payment of 
overtime pay in lieu of compensatory 
time to employees in or above such 
grade, and act of Aug. 3, 1950, which 
authorizes settlement of accounts of 
deceased employees, may not be con- 
strued as authorizing payment for 
items not otherwise allowable by law- 
Postal field service employees in grade 
PFS-7 or below who at time of death 
have unused compensatory time for 
work on Saturdays or Sundays other 
then during month of December may 
not have cash payments made to es- 
tates for such time in absence of au- 
thority in Postal Field Service Com. 
pensation Act of 1955 for payment of 
overtime for such work; however, un- 
used compensatory time for which 
overtime pay Is authorized under sub 
secs. 603 (2) (A) and 603 (3) relating to 
Saturdays and Sundays during De- 
cember and to holidays, respectively, 
may be regarded as period of time for 
which payment may be made to de- 
ceased employee’s estate............. 


DELEGATION OF AUTHORITY 

Between agencies—implied—in absence of 
actual delegation of authority by Commis 
sioner of Federal Housing Administra- 
tion to Corps of Engineers with respect to 
price adjustment determinations under 
Capehart housing construction contracts, 
such authority may not be implied even 
though Commissioner is permitted under 
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Continued. 
12 U.S.C. 1702 to utilize services of other 
Federal agencies and officers.............. 


DEPARTMENTS AND ESTABLISH- 


MENTS 
Services bet ween 
Building services performed by General 
Services Administration. (See General 
Services Administration, building, etc., 
services) 
Reimbursement 

Cost ascertainment—administrative offi- 
cers who have authority to incur obli- 
gations against department’s funds 
have duty to determine in first in- 
stance whether services and materials 
ordered are necessary in connection 
with the work under interagency 
agreements and whether amount for 
which reimbursement is claimed is 
that agreed upon, although charges for 
interagency services based upon cost 
of rendition do not have to be audited 
by requisitioning agency in order to 
determine correctness of charges...... 

Damages 
Although money paid by Maritime 
Admin. under 46 U.S.C. 748 to sat- 
isfy judgment obtained by contrac- 
tor’s employee for injuries sustained 
while working on Govt. vessel which 
was being reactivated for Dept. of 
Navy pursuant to interagency agree- 
ment executed under sec. 601, Econ- 
omy Act of June 30, 1932, 31 U.S.C. 
686, may be regarded as part of total 
cost of work, it is not an expense that 
reasonably may be regarded as nec- 
essary or required in order to condi- 
tion vessel for use to require consid- 
eration in adjustment of appropria- 
tions; therefore, and since Navy 
Dept. appropriations are not avail- 
able for payment of judgments, reim- 
bursement for payment is not au- 
iiitieeiattladtsnteecbaiens 
Judgments against U.S. arising inci- 
dent to interagency work performed 
under sec. 601, Economy Act of 1932, 
31 U.S.C. 686, generally may not be 
regarded as necessary or required 
expense of work to be considered as 
reimbursable item of direct cost in 
adjustment of appropriations be- 
tween agencies but are for payment 
from indefinite appropriation estab- 
lished for payment of judgments in 
31 U.S.C. 724a. except where other- 
wise expressly authorized by law... 
Voucher certification and documentation 
A certification on voucher for reim- 
bursement for services and materials 
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DEPARTMENTS AND ESTABLISH- 
MENTS—Continued 
Services bet ween—Continued. 
Reimbursement—Continued. 


Voucher certification and documenta- 


tion—Continued. 
performed under interagency agree- 
ment when voucher is not supported 
by evidence that services and mate- 
rials ordered were furnished and ac- 
cepted would be meaningless and not 
within contemplation of act of Dec. 
29, 1941, 31 U.S.C. 82c, which makes 
it responsibility of officer or em- 
ployee certifying voucher to ensure 
that facts stated or certified are cor- 
rect and that proposed payment is 
lawful under appropriation or fund 
Silks cntsiiihedtinecdatsiiese 
Under interagency agreement which 
provides that requisitioning agency 
be kept informed of progress made 
by the performing agency in connec- 
tion with project, officers of requisi- 
tioning agency should, if the re 
quirement is complied with, be in 
position to certify that services and 
materials ordered were furnished and 
accepted and that payment is proper 
so that required documentation and 
certification of vouchers can be ac- 
SI si tcinbiidctidtiabstninene 


DETAILS 
Military personnel—civilian duty—interna- 


tional organizations. 


(See Compensation, 


double, concurrent military retired and 
civilian service pay, international organ- 
izations) 
DISBURSING OFFICERS 

Checks—issuance to other than payees—the 
issuance of single Govt. salary check to 
bank for deposit to individual accounts of 
employees upon their request rather than 
issuance of individual checks to each em- 
ployee is in contravention of sec. 3477, R.S., 
31 U.S.C. 203, which precludes assignment 
of claims unless proper power of attorney, 
order, or other authority in prescribed form 
is executed, and of sec. 3620, R.S., 31 U.S.C. 
492, which requires disbursing officers to 
draw checks only in favor of person to 
whom payment is made_-__............... 

DISCHARGES AND DISMISSALS 

‘Military personnel 

Discharge effect 


Term “discharge” in 10 U.8.0. 4837(d) 


and 9837(d), which authorize the 
remission or cancellation of enlisted 
member’s debts remaining unpaid at 
time of discharge, refers to actual 
termination of status on active list and 
not to any formal document received 
by member upon release from active 
duty so as to bring members no longer 
performing active service within pur- 
view of law; therefore, debts of enlisted 
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members which accrued during active 
duty or subsequent to retirement may 
not be remitted or canceled under 10 
U.S.C. 4837(d) and 9837(d) after 
enlisted member has been retired or 
transferred to Reserves_..........-.-.. 


A discharge of an enlisted man, which 


was to be held in abeyance in event 
further hospitalization was required 
for new disability not present when 
member went before Physical Evalua- 
tion Board but which, nevertheless, 
was effected, even though prior to 
effective date of discharge member was 
hospitalized for new disability, is condi- 
tional discharge which does not termi- 
nate member’s active status and, there- 
fore, enlisted member is entitled to ac- 
tiveduty pay unt{l subsequent placement 
on temporary disability retired list.. 


Enlisted members accepting commission 
Enlisted member of Regular Marine 


Corps who was not discharged from 
permanent enlisted status until April 
15, 1944, when he had completed over 
20 years of active service, although he 
had accepted permanent commission 
as warrant officer on Aug. 11, 1943, 
and who remained in officer status 
until resignation from service on June 
20, 1945, may not have enlisted status 
regarded as continuing beyond date of 
acceptance of permanent commission 
as warrant officer; therefore, member 
not having completed 20 years of active 
service at time permanent enlistment 
terminated on Aug. 11, 1943, does not 
qualify for appointment to Fleet 
Marine Corps Reserve and transfer 
to retired list under act of July 24, 1956. 


Regular Marine Corps member who 


resigned as officer on June 20, 1945, 
after having completed twenty years 
and one month of active service on 
April 15, 1944, when he was discharged 
from permanent enlisted status al- 
though he had accepted commission as 
warrant officer on Aug. 11, 1943, at 
which time he did not have twenty 
years of active service to qualify for 
appointment to Fleet Marine Corps 
Reserve and transfer to the retired 
list under act of July 24, 1956, may 
not have resignation from commission 
regarded as discharge under 1956 act 
which applies to former members who 
had enlisted status at time of discharge 
prior to Aug. 10, 1946, and who at that 
time had completed 20 years of active 


Minority enlistment release—an enlist- 
ment in Army or Air Force prior to 
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Discharge effect—Continued. 
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Continued 

Military personnel—Continued. 
attainment of minimum statutory age of 
17 years is void, but the procedure to be 
followed in releasing member from mili- 
tary control, and in issuing (or canceling) 
discharge certificates is administrative 
matter whether or not Govt. terminates 
enlistment for minority or issues an hon- 
orable discharge under other circum- 
stances; however, no rights acerue to 
enlistee as result of discharge of minor. . 

Other than honorable—retired pay effect— 
an undesirable discharge issued to retired 
enlisted member of Regular Marine 
Corps under authority in sec. 6, Naval 
Reserve Act of 1938, which was subse- 
quently determined to be inapplicable 
to enlisted men on retired list of Regular 
Marine Corps is an invalid discharge 
issued without authority of law and un- 
like valid undesirable discharge does not 
terminate member’s status; therefore, re- 
tired pay is payable to member after 
issuance of such discharge...........-.-- 

Personal convenience—dependency or 
hardship separations of enlisted mem- 
bers of uniformed services who are 
unable to complete terms of enlistment 
do not have to be regarded as voluntary 
under reenlistment recoupment provi- 
sions in secs. 207(a) and 208(f), Career 
Compensation Act of 1949, 37 U.S.C. 
238, 239, or implementing regulations in 
view of legislative intent that recoup- 
ment would not be required where 
discharge is occasioned by circumstances 
beyond control of member and subject to 
such regulations as may be approved by 
Secretary of Defense...............----- 

Retired pay effect—an undesirable dis- 
charge issued to retired enlisted member 
of the Regular Marine Corps under au 
thority in sec. 6, Naval Reserve Act of 1938, 
which was subsequently determined to 
be inapplicable to enlisted men on retired 
list of Regular Marine Corps is invalid 
discharge issued without authority of 
law and unlike valid undesirable dis- 
charge does not terminate member’s 
status; therefore, retired pay is payable 
to member after issuance of such dis- 
GU. cceiceie de Teh catia tnee bars 

Voluntary v. involuntary—dependency or 
hardship separations of enlisted mem- 
bers of uniformed services who are 
unable to complete terms of enlistment 
do not have to be regarded as voluntary 
under reenlistment recoupment pro- 
visions in secs. 207(a) and 208(f), Career 
Compensation Act of 1949, 37 U.S.C. 
238, 239, or implementing regulations in 
view of legislative intent that recoup- 
ment would not be required where 
discharge is occasioned by circumstances 
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Continued. 
beyond control of member and subject 
to such regulations as may be approved 
by Secretary of Defense. ..... <idceditnadal 
DISTRICT OF COLUMBIA 
Accounting system approval—since authority 
vested in Comptroller General to prescribe 
forms, systems and procedures under sec. 
309, Budget and Accounting Act, 1921, 31 
U.S.C. 49, is specifically made applicable 
to municipal government of Dist of Col., 
31 U.S.C. 2, and that authority is required 
to be exercised consistent with provisions 
of sec. 112 of the Accounting and Auditing 
Act of 1950, the omission of Dist. of Col. 
from specific terms of the 1950 act is im- 
material insofar as application of principles, 
standards and related accounting and 
auditing requirements are concerned; 
therefore, establishment of accounting 
system for Dist. of Col. is required to con- 
form to standards prescribed by Comp- 
troller General and to be submitted for 
approval pursuant to sec. 112(b) of 1950 act, 
$3 U.B.C. GBD) ..cceccssone eliaieittlitinnigaiinci 
Stadium 
Bonds 
Proceeds disposition 
Although Dist. of Col. Armory Board 
is obliged to repay principal, plus 
interest, on bonds sold pursuant to 
Dist. of Col. Stadium Act of 1957, 
the operating fund for stadium is 
intended to include both receipts 
from issuance of bonds as well as rev- 
enue from stadium operations and, 
consequently, moneys derived from 
sales of bonds are considered “‘re- 
ceipts” within scope of term as used 
in sec. 6(a) of act and are for deposit 
into operating fund established by 
act and held in U.S. Treasury.-.... 
Notwithstanding that Dist. of Col. 
Stadium Act of 1957 is silent as to 
manner in which proceeds from sale 
of bonds issued by Armory Board 
are to be expended, in view of intent 
that stadium is for people of Dist. of 
Col. and secs. 9 and 10 of the act 
provide that Dist. Commissioners 
are to certify yearly financial state- 
ments of Armory Board and that 
Dist. of Col. is to advance, on a reim- 
bursable basis, necessary funds to 
meet amounts payable on account of 
bonds, the proceeds from sale of 
bonds should be expended in same 
manner as other public funds of Dist. 


Proceeds from sale of negotiable bonds 
which are guaranteed as to both 
principal and interest by U.S. should 
be regarded as public moneys re- 
quired to be deposited in Treasury 
of U.S. pursuant to 31 U.S.O. 482 and 
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DISTRICT OF COLUMBIA—Con. 
Stadium—Continued. 
Bonds—Continued. 


Proceeds disposition—Continued. 
31 U.S.C. 521, in the absence of 
specific statutory authority which 
would permit deposit of such funds 
in commercial banks or other private 
depositories......... a eusseseo 


ENLISTMENTS 
Minority 
Debt liability—a person who enlists in 


Army or Air Force while under mini- 
mum statutory enlistment age and 
whose enlistment is terminated by Govt. 
due to minority is legally liable for any 
indebtedness due U.S. at time of release 
from military control................... 


Pay, etc., rights 


Since periods of constructive service 
resulting from minority and short- 
term enlistments, as authorized under 
sec. 26, act of Feb. 28, 1925, and sec. 202, 
Naval Reserve Act of 1938, are ficti- 
tious and represent periods during 
which member was not in naval serv- 
ice, such constructive service is not 
considered ‘‘active service’’ as defined 
in sec. 511, Career Compensation Act 
of 1949, to be credited in determining 
percentage multiple factor for use in 
computation of retainer and retired pay 
under method (b), sec. 511 for a mem 
ber of Fleet Reserve...............-... 

Although the enlistment of a minor who 
is under statutory age of 17, without 
parental consent, is not, in itself, re- 
garded administratively as fraudulent 
enlistment, such enlistment is based 
on a false statement and is viewed as 
constituting a fraudulent enlistment 
within meaning of laws relating to pay- 
ment of gratuity ‘‘to each person dis- 
charged for fraudulent enlistment;” 
and, therefore, persons whose enlist- 
ments are terminated by Govt. prior 
to 18th birthdays may be given a 
donation, not exceeding $25, upon 
release from military control.......... 

A military status cannot be attained by 
enlisting in Army or Air Force before 
age 17 years, and it is immaterial 
whether enlistee continues in service 
beyond that age so far as counting time 
before attaining such age is concerned, 
so that an individual who enlists in 
Army or Air Force before age 17 years 
and whose enlistment is not termi- 
nated for minority may have service 
before age 17 years counted only to 
extent authorized by law, i.e., for 
basic pay purposes and for retired pay 
purposes so far as retired pay is based 
on basic pay paid prior to retirement, 
but not for computing percentage 
factor based on years of active service 
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Minority—Continued. 
Pay, ete., righte—Continued. 


for use in computing retired pay and 
not for determining eligibility for re- 


Neither an individual who is under 
minimum statutory age at time of 
enlistment, and when enlistment is 
terminated by Govt. because of minor- 
ity, nor an individual who is under 
minimum statutory age at time of en- 
listment and between that age and 18 
at time of termination may be regarded 
as having served in military status 
during periods prior to time enlist- 
ments were terminated so that they 
are entitled only to such benefits as are 
specially provided by law; therefore, 
while such minority service is credit- 
able under act of June 19 1948, for basie 
pay and for retired pay to extent that 
such computation is based on basic 
pay paid prior to retirement which in- 
cludes minority service, no authority 
exists for credit of such service in de- 
termining percentage factor for use in 
computing retired pay, where such 
percentage is based on years of active 
service, or in determining eligibility for 
CIE... i catitinciacbckiitbcininame 

The enlistment into the military service 
of an individual prior to reaching age 
17—the minimum statutory age for 
enlistment with parental consent— 
does not give the individual military 
status; however, if individual con- 
tinues to perform military duties after 
age 17, he is regarded as entering a 
voidable military status on his 17th 
birthday, no parental consent being 


The provisions of 10 U.S.C. 3816 and 
8816, which permit discharge with pay 
of a person who enlists before age of 18 
years without consent of parents or 
guardian, apply only to those persons 
under age 18 years who are authorized 
to enlist in any event, that is, those 
persons who have attained age 17 years, 
and then only where parents or guard- 
ian request minor’s release, and in no 
event may the discharge of a minor 
who is under age 17 years be accom- 
plished with pay regardless of whether 
the parents or guardian request such 


When Govt. terminates the enlistment 
of member because of minority prior to 
time the member becomes 18 years of 
age, such an enlistment is void, there- 
fore, under the de factc rule the member 
is entitled to retain pay and allowances 
received before determination of mi- 
nority but no pay and allowances ac- 
crue to member after date of minority 
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Pay, etc., righte—Continued. Secondary evidence sufficiency—Con. 
determination and until release from to inadvertent loss or destruction; 
ctachititindnnicwtnnnnke 860 however, any determination of valid- 

While the Blanton dectsion, 7 U.8.0. ity of option on basis of secondary 
M.A. 664, 23 O.M.R. 128, which held evidence depends upon particular 
that a minor below the statutory age facts of individual case, the nature of 
upon enlistment could not achieve a secondary evidence, and degree of 
military status and that such enlist- certainty of evidence to establish 
ment would be void, has resulted in BGG cninericdacsccdaaegessdciwaanee 349 
change in administrative practices In absence of signed copy of survivorship 
regarding issuance of discharges, no annuity option election form which 
new concepts were added by that de- cannot be located, secondary evidence 
cision to existing law with respect to including punch card data which 
pay and allowances, therefore, all im- indicates amount of option and time 
proper payments incident to such of execution, together with informa- 
enlistments will be questioned........ 860 tion from member which implies that 

EQUIPMENT he had previously executed a valid 
Air-conditioners election, although the member now 

Agency v. General Services Adminstration desires to withdraw from program, 

Appropriation availability afford certainty of fact that timely and 
Funds of Bur. of Old-Age and Survi- valid election was made so that right 

vors Insurance made available for of enlisted member’s wife to receive 
expenditure from Federal Old-Age survivorship benefits on basis that 
and Survivors Insurance Trust Fund member had not made timely and 
are not available to reimburse GSA valid election could not be denied 
for purchase, installation, and serv- solely for reason that primary evidence 
icing of air-conditioning equipment cannot be located....................- 349 
in federally owned buildings when Sufficiency—credit cards. (See Credit Cards. 
GSA has not budgeted for such ex- in lieu of receipt) 
penditures because GSA has re EXPERTS AND CONSULTANTS 
sponsibility for air - conditioning Compensation—per diem rate regardless of 
buildings under its control and, in hours worked—psychiatrist employed as 
absence of specific statutory author- expert witness incident to general court- 
ity therefor, an agency’s funds are martial who prior to trial interviews 
not available for such purpose...... 120 family and friends of accused, consults 
Inasmuch as Bur. of Old-Age and with counsel, reviews clinical, pretrial 
Survivors Insurance budgets for and military records to appraise mental 
cost of leased space, including cost of condition of accused may have such serv- 
maintaining and servicing such ices regarded as incident to and prepara- 
space, and finances such expendi- tory for testimony as expert witness and 
tures from Federal Old-Age and within meaning of employment contract 
Survivers Insurance Trust Fund which provides fees at $100 per diem while 
and GSA does not include in its performing in professional capacity and 
budget funds for leased space occu- as witness; and psychiatrist is entitled to 
pied by the Bureau, funds of Bureau rate of $100 per day for each day service 
may be used to reimburse GSA for is performed in professional capacity 
purchase, installation, and servicing subject to maximum limitation of $1,500 
of air-conditioning and non-federally- fixed in employment contract............. 53 
owned leased space, provided that FAMILY ALLOWANCES 
it is administratively determined Record correction effect 
that air-conditioning would be in A record correction action which was made 
interest of Govt ............ woceesce 120 after repeal of sec. 109, Servicemen’s 
EVIDENCE Dependents Allowance Act of 1942, 
Absence of records which provided that family allowances 
Secondary evidence sufficiency uncollected at time of death of dependent 


Although regulations issued pursuant 
to Uniformed Services Contingency 
Option Act of 1953, 10 U.S.C. 1431-1444 
provide that any signed copy of elec- 
tion form constitutes primary evi- 
dence of election of options, they do 
not bar use of secondary evidence 
when primary evidence cannot be 
located by administrative office due 


should be paid to such persons as Secre- 
tary of particular service directs, to 
show that serviceman had dependent 
parent—who at time of record correction 
was deceased—for class B family allow- 
ances during period she was prevented 
from receiving such allowances by reason 
of residence in enemy-occupied country 
does not entitle serviceman to amount 









Record correction effect—Continued. 
which would have been paid to parent, 
any right to such allowance having 
lapsed in absence of Secretarial deter- 
mination made prior to repeal of 1942 
act or of nunc pro tunc determination 


























In case of a member whose naval records 
were corrected to show that wife, who 
resided in enemy-occupied territory 
during World War II, was entitled to 
family allowance, for which no deduc- 
tions had been made from member’s 
pay, family allowance benefits to which 
wife is entitled pursuant to correction 
of records should be reduced by mem- 
ber’s required contributions for such 
benefits thus entitling wife to payment 
on basis of Govt’s: contribution, in 
accordance with sec. 13, Dependents 
Assistance Act of 1950, 50 U.S.C. App. 

































































FARM CREDIT ADMINISTRATION 


Employeee—bank employee status—al- 
though under Title II, Farm Credit Act of 
1959, 12 U.S.C. 6404, effective Jan. 1, 1960, 
employees of Farm Credit Banks, Federal 
land banks, and banks for cooperatives 
may not be regarded as Govt. employees, 
the clarification of status lends weight to 
view that prior to such date they may 
have been regarded as Govt. employees 
for certain purposes; therefore, application 
of highest previous salary rate rule in 
establishing salary of employee of Farm 
Credit Administration upon promotion 
made in Oct. 1959, based on former position 
with Federal land bank, will not be 
















































































FEDERAL PROCUREMENT REGU- 
LATIONS 


Cempliance 
Exemptions 

Late bid submitted in response to invi- 
tation which requires bids to be physi- 
cally received prior to time for bid 
opening may not be considered for 
award, notwithstanding that, ordinari- 

ly, Govt. agencies subject to Federal 
Property and Administrative Services 
Act of 1949 are required to comply 

» with Federal Procurement Regula- 
tions which contain provision for the 
consideration of late bids when late 
ness is due solely to delay in mails..... 
One of the primary purposes of Federal 
Property and Administrative Services 
Act of 1949 being establishment of 
uniform systems and procedures, 
executive agencies subject to act, 
except those agencies whose programs 
are specifically exempt to extent that 
compliance would impair or affect 
programs, may not unilaterally de 
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LATIONS—Continued. 
Compliance—Continued. 
Exemptions—Continued. 
termine not to follow procedures 
prescribed in Federal Procurement 


Provisions in sec. 602(d)(12) of Federal 
Property and Administrative Services 
Act of 1949, which exempts TVA from 
application of the act when compliance 
would impair or affect any authority 
of TVA with respect to any property 
acquired in connection with its pro- 
grams of processing, manufacture, 
production, or force account construc- 
tion, does not permit TVA to de 
termine unilaterally not to follow 
particular regulation prescribed for 
executive agencies because of difference 
of opinion as to merits of regulation 
but act requires that TVA cooperate 
and utilize uniform regulations except 
where they are not consistent with or 
adaptable to their operations because 
of some feature peculiar to their funo- 
tions and different from those of other 


Uniformity—although lack of uniformity 
among procurement agencies with respect 
to bidders’ qualification determinations is 
undesirable, the statutes which require 
advertising and award based upon most 
advantageous bid submitted by responsi- 
ble bidder were enacted for benefit and 
protection of Govt. and do not confer any 
enforceable rights upon bidders; therefore, 
the determination of bidder’s responsi- 
bility by one agency may not be inxoked in 
refutation of prior determination by dif- 
ferent agency that same bidder is lacking in 
EE 


FEES 

Brokerage—automobiles. (See Transporta- 
tion, automobiles, military personnel, 
customs brokers’ fees, etc.) 

Parking—privately owned vehiclee—an 
amendment of the Joint Travel Regs. to 
provide for reimbursement of parking fees 
in addition to mileage for members of 
uniformed services who use privately 
owned automobiles, in lieu of public trans- 
portation, for official travel from home or 
duty station to common carrier terminal 
would be proper and in consonance with 
sec. 2(m), act of Sept. 1, 1954, 40 U.S.C, 
491(m), which was designed to allow travel 
expenses to members of uniformed services 
on same basis as for civilian employees, 
provided that mileage is limited to one 
round trip and that parking fees plus 
mileage do not exceed taxi fare. B-126978, 
May 17, 1006, MeGiBed ....ccccactacaccesnce 

Services to public—actual cost v. uniform 
rate—establishment of uniform flat rate for 
inspection of private aircraft by Bur. of 
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FEES—Continued. 


Customs during overtime periods and on 
Sundays or holidays at ports of entry from 
Canada, Mexico, Cuba, and other nearby 
countries in lieu of present system of 
charging actual compensation earned by 
employees rendering service, which is 
administratively burdensome, would sub- 
stitute system of charges that would 
require overpayments from some operators 
to offset underpayments by others, is not 
permissible under 19 U.S.C. 267 and 1451 
which require that each person requesting 
inspectional services be charged amount 
sufficient to reimburse Govt. for cost of 
overtime or extra compensation and ex- 
penses incurred for inspection 


FINES 


Imposition by courts. (See Courts, fines, 
disposition) 


FOREIGN AID PROGRAM 


Counterpart funds. (See Funds, counter- 
part) 


FOREIGN DIFFERENTIALS AND 


OVERSEAS ALLOWANCES 

Basic compensation determination—designa- 
tion of overseas differential paid to em- 
ployees outside continental U.S. as “‘addi- 
tional compensation” by sec. 207, Inde- 
pendent Offices Appropriation Act, 1949, 
approved Sept. 16, 1948, as amended, 5 
U.S.C. 118h, precludes inclusion of over- 
seas differential in computation of basic 
compensation which is saved to employees 
under highest previous salary rate provi- 
sions in sec. 802, Classification Act of 1949, 
6 U.S.C. 1132 note, and makes unnecessary 
the inclusion in definition of ‘‘highest pre- 
vious salary” in sec. 25.102(j), Federal 
Employees Pay Regulations, of any refer- 
ence to overseas differential which prior to 
Sept. 16, 1948, had been administratively 
considered to be part of basic compensa- 


Tax benefits—the effect of tax additive which 
is allowed to U.S. citizen employees serv- 
ing in Canal Zone Is to restore to such em- 
ployees rate of compensation equivalent 
to that paid for same or similar Govt. work 
in continental U.S.; therefore, highest pre- 
vious salary rate rule being based on U.S. 
rates, the tax factor may be added to basic 
Canal Zone rate (exclusive of tropical dif- 
ferential) and aggregate rate thus obtained 
used as highest previous rate in establish- 
ment of rate of compensation upon transfer 
0b PRMD Bi: GB... .ncacenensicciinnieisies 
Training periods 
Although allowances payable to employees 
in foreign areas may not in strict sense be 
considered “‘salary’’ or “‘pay’”’ as those 
words are used in sec. 10 of Govt. Em- 
ployees Training Act, 5 U.S.C. 2309, 
which authorizes head of each depart- 
ment to pay “all or any part of the salary, 
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OVERSEAS ALLOWANCES— 
Continued. 


Training periods—Continued. 


pay, or compensation” to employees in 
training programs, they may be consid- 
ered as within broader term ‘‘compensa- 
tion” and, therefore, when employees 
are receiving training at foreign post, 
head of department may authorize pay- 
ment of all or any part of allowances 
applicable to employees permanently sta- 
tioned overseas or may authorize per 
diem as for temporary duty; however, 
although both benefits may not be paid, 
foreign area allowances may be paid in 
addition to transportation of dependents 


Under sec. 10 of Govt. Employees Training 
Act, 5 U.S.0. 2309, employee who is au- 
thorized to receive training at overseas 
location where post differential allowance 
is payable may, in discretion of head of 
department, be paid all or part of post 
differential which is additional compen- 
sation payable under sec. 207 of Inde- 
pendent Offices Appropriations Act, 
1949, 5 U.S.C. 118(h), and also receive 
per diem allowance during period of de- 
tail, provided such employee would be 
eligible for post differential if detail or 
assignment were in connection with of- 
ficial duties of position, as distinguished 
from training 


Transfer—the rule which permits previous 


rates of compensation to be used in fixing 
initial salary rates upon transfer, reinstate- 
ment, promotion, demotion, etc., has been 
applied in terms of rates prevailing in U.S. 
so that tropical differential paid to em- 
ployees who served in Canal Zone, even 
though regarded as basic compensation, 
results in increase of Canal Zone rates over 
U.S. rates and, therefore, is not for consid- 
eration in fixing compensation of former 
Canal Zone employees upon transfer to 
peettiete Oh GC Bincccsiitmcnaiitininncinn 


FUNDS 
Counterpart—uses other than specified—the 


use of foreign currencies received in repay- 
ment of loans made under sec. 104(g), Agri- 
cultural Trade Development and Assist- 
ance Act of 1954, 7 U.S.0. 1704(g), for con- 
struction or acquisition of family housing 
abroad, or for any purposes other than 
specific purposes in secs. 104 (a) and (h) of 
the act and except subject to sec. 1415, 
Supplemental Appropriation Act, 1953, 31 
U.S.C. 724, is too doubtful to warrant or to 
justify such use in absence of specific au- 
thority or of clear indication of congres- 
sional intent, and the matter should be 
presented to Congress. 


Federal grants, etc., to other than States— 


restrictions—transportation expenses and 
weekly stipend paid by non-Govt. school 
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FUNDS—Continued. 


from Federal scientific research grant funds 
to Indian school teacher, who is attending 
science course during period of annual and 
education leave, are not expenses directly 
incurred by Govt. within meaning of sec. 
1, act of Aug. 24, 1912, as amended, 25 
U.S.C. 275, which prohibits incurrence of 
additional salary or expenses on account of 
education leave for Indian school teachers, 
such prohibition having application only 
to direct expenditures from appropriations 
of Bur. of Indian Affairs and not to ex- 
penses incurred by non-Govt. activity but 
ultimately borne by Govt. through opera- 
Rat SE NEE BUNIIRi. ctinicnnscnscescucsce 
Revolving—interest—payment of interest on 
net expenditures from SBA _ revolving 
fund, as required under sec. 4(c), Small 
Business Act, 15 U.8.C. 633(c), is regarded 
as operating expense item stemming di- 
rectly from performance of purposes for 
which fund was established and is not to 
be regarded as disbursement from fund 
outside purposes of Small Business Act and 
Small Business Investment Act, 1958, so 
as to be excluded in determining net 
amount of cash disbursements from fund_. 
Trust—Federal Old-Age and Survivors In- 
surance. (See Social Security, Old-Age 
and Survivors Insurance Trust Fund) 


GENERAL ACCOUNTING OFFICE 


Decisions 
Effective date 
Postponement 
Per diem payments which were made 
to members of uniformed services 
who were ordered to active duty 
from home and assigned to station 
for temporary duty under orders 
which contemplated further assign- 
ment on basis of decisions in effect 
prior to June 19, 1959—date of 38 
Comp. Gen. 849 in which holding 
in Califano v. U.S., C. Cls. No. 
86-58, was accepted as precedent for 
considering that such members 
were not in travel status—will not be 
questioned if made administratively 
before Oct. 1, 1959 but this extension 
of time from July 1, 1959, to Oct. 1, 
1959, in application of decision may 
not be construed as authorizing per 
diem after Sept. 30, 1959, for tem- 
porary duty performed prior to that 
date. 38 Comp. Gen. 849, modified. 
Army officers who were in temporary 
duty status pending further orders 
status from home on or after June 
19, 1959—date of Comptroller Gen- 
eral’s decision 38 Comp. Gen. 849, 
in which holding in Califano v. U.S. 
(C. Cls. No. 86-58) was accepted as 
precedent—and who _ received 
amendatory orders to designate first 
permanent station so as to place 
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Decisions—Continued. 


Effective date—Continued. 
Postponement—Continued. 
member in travel status away from 
designated post of duty may be paid 
per diem for such temporary duty 
from date of receipt by member of 
amendatory orders. 38 Comp. Gen. 
OIE, Ts ividctinerasdcccoccceus 
Statutory construction, original—a deci- 
sion of the Comptroller General which 
involves original construction of 
statute must be regarded as effective 
from effective date of statute which is 
being interpreted; therefore, the deci- 
sion 35 Comp. Gen. 663, which was 
rendered on May 22, 1956, and which 
construed reenlistment bonus provi- 
sions of sec. 208(a), Career Compensa- 
tion Act of 1949, as added by sec. 2 of 
act of July 16, 1954, 37 U.S.C. 239, is 
effective from July 16, 1954, and the 
con¢lusion that members who were 
paid reenlistment bonuses on date of 
extension agreement rather than 
normal date of expiration of the then 
current enlistment are indebted for 
such reenlistment bonus, must be 
applied to any applicable case whether 
arising before or after May 22, 1956, 
CR Bik ciccttiniinntibinnnss 
Finality 
Decisions of Comptroller General on 
availability of Federal funds for ex- 
penditure or on propriety of expendi- 
tures already made often require de- 
terminations of what conditions, if 
any, both precedent and subsequent, 
attach to expenditures of Federal 
funds, and such determinations are 
binding on executive branch of Govt. 
The restriction in sec. 204(g), National 
Industrial Recovery Act, against im- 
position of tolls is condition subse 
quent to expenditure of Federal funds, 
and determination of whether restrio- 
tion attaches to particular expenditure 
of Federal-aid highway funds is within 
jurisdiction of Comptroller General 
and such decision is binding on execu- 
tive branch of Govt .................. 
Matters not requiring submission—bid 
deficiencies—bid accompanied by bid 
security which is not type or in amount 
required by invitation, and record indi- 
cates that surety has set maximum bond 
liability less than minimum required, 
the contracting agency at contracting 
officer level or at a higher echelon may 
reject bid as nonresponsive without re- 
ferring matter to Comptroller General; 
however, if doubt exists as to proper 
action, the matter should be submitted 
Oe GR incctttsistniettistinsennecesds * 
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Continued. Continued. 
Jurisdiction Settlements—Continued. 
Claims—settlement authority—general Revision by others—Continued. 


average claims arising incident to ship- 
ments under Govt. or commercial! bii’s 
of lading may be settled administrative'y 
without referral to GAO; however, ifany 
such claims involve doubtful questions 
of law or fact they should be sent to 
GAO. B-55025, Mar. 18, 1946, modified. 
Conditions subsequent, etc., to expendi- 
tures—decisions of Comptroller General 
on availability of Federal funds for ex- 
penditure or on propriety of expendi- 
tures already made often require deter- 
minations of what conditions, if any, 
both precedent and subsequent, attach 
to expenditures of Federal funds, and 
such determinations are binding on 
executive branch of Govt_.............. 


Settlements 


Erroneous—ad ministrative 0. General Ac- 
counting Office correction—under settle- 
ments by GAO which increase retro- 
actively the retired pay of members of 
uniformed services and also include 
adjustment of deductions for costs of 
annuities for members’ dependents, 
which adjustments are subsequently 
determined to be incorrect, the GAO 
will, in case of an overpayment, under- 
take to obtain a refund from member 
and in the case of underpayment will 
issue supplemental settlement, and 
administrative action to correct annuity 
deductions in such cases may only be 
made from the day following period of 
Ce I, .ccccecccncmsenticsnnse 

Revision by others 
Although settlement by GAO may not 

be revised by a disbursing officer, 
such settlement does not preclude a 
disbursing officer from considering 
matters extraneous to the settlement, 
even though such consideration in- 
volves part or all of the period covered 
Fe ic ciikcscdsrcckandsccsecus 
GAO settlement which increased retired 
pay of member of uniformed services 
but did not establish the separate 
matter of the resulting change in 
retired pay deductions for costs of 
annuity for member’s dependents, 
because information concerning mem- 
ber’s survivorship annuity election 
was not furnished, does not preclude 
administrative adjustment of mem- 
ber’s account retroactively to begin- 
ning of period in which member’s 
retired pay was increased_............ 
Under settlements by GAO which 
increase retroactively the retired pay 
of members of uniformed services 
and also include adjustment of deduc- 
tions for costs of annuities for mem- 
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bers’ dependents, which adjustments 
are subsequently determined to be 
incorrect, the GAO will, in case of an 
overpayment, undertake to obtain a 
refund from member and in the case 
of underpayment will issue supple 
mental settlement, and administrative 
action to correct annuity deductions 
in such cases may only be made from 
the day following period of GAO 
I sian cicisisisicinticnisisitttininiaaaiaets 
GENERAL AVERAGE 


Claim settlement jurisdiction—general aver- 
age claims arising incident to shipments 
under Govt. or commercial bills of lading 
may be settled administratively without 
referral to GAO; however, if any such 
claims involve doubtful questions of law 
or fact they should be sent to GAO. 
B-55025, Mar. 18, 1946, modified_......... 

GENERAL SERVICES ADMINIS- 
TRATION 

Appropriations. (See Appropriations, Gen- 
eral Services Administration) 

Building, etc., services 
Reimbursement 

Funds of Bur. of Old-Age and Survivors 
Insurance made available for expendi- 
ture from Federal Old-Age and Sur- 
vivors Insurance Trust Fund are not 
available to reimburse GSA for pur- 
chase, installation, and servicing of 
air-conditioning equipment in fed- 
erally owned buildings when GSA 
has not budgeted for such expendi- 
tures because GSA has responsibility 
for air-conditioning buildings under 
its control and in absence of specific 
statutory authority therefor, an 
agency’s funds are not available for 
ee 

Inasmuch as Bur. of Old-Age and Sur- 
vivors Insurance budgets for cost of 
leased space, including cost of main- 
taining and servicing such space, and 
finances such expenditures from Fed- 
eral Old-Age and Survivors Insurance 
Trust Fund and GSA does not include 
in its budget funds for leased space 
occupied by the Bureau, funds of 
Bureau may be used to reimburse 
GSA for purchase, installation, and 
servicing of air-conditioning in non- 
federally-owned leased space, provided 
that it is administratively determined 
that air-conditioning would be in 
interest of Govt..... auaseseidsasesnnn 


GRATUITIES 
Mustering-out pay—enlistment interrupted 
with other service—discharge at end of 
four-year enlistment of Navy member who 


120 
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served portion of enlistment term as cadet Reenlistment bonus—Continued. 


at Naval Academy before he resigned and Officer v. enlisted status—member of uni- 


reverted to enlisted status is discharge be 
cause of expiration of term of service, with- 
out any relation to appointment or dis- 
charge from Academy, and, therefore, 
mustering-out payment under 38 U.8.O. 
2101 is proper. 


Reenlistment bonus 

Enlistments not following duty in same 
service—enlisted member of Regular 
Army who, after involuntary transfer to 
Alr Force under Nationa) Security Act 
of 1947, was discharged to accept com- 
mission in Army of U.S. and, when 
relieved from active duty as officer, 
immediately reenlisted in Regula; Army 
may be regarded as having been enlisted 
member in Regular Army immediately 
prior to appointment as officer in Army 
of U.8., notwithstanding Air Force serv 
ice, for qualification for reenlistment 
bonus under sec. 208(d), Career Com 
pensation Act of 1949, 37 U.S.C 230(d) 
payable for first reenlistment 

Extension of enlistment—although two 
one-year enlistment extensions by Navy 
members could not be combined to be 
considered voluntary extension of enlist- 
ment for two or more years for purposes 
of reenlistment bonus authorized under 
sec 208(e)(2), Career Compensation Act 
of 1949. in view of precise definition of 
‘reenlistment, ’ substantive change from 
act of Aug. 22, 1912, when 10 U.8.C 
6539(b) was enacted into law to permit 
all extensions of enlistment to be con- 
sidered one continuous extension, re 
quires conclusion that two one-year ex- 
tensions of member’s enlistment consti- 
tute reenlistment for reenlistment bonus 
under sec 208. Career Compensation 
Act of 1949 

Officers’ reenlist mente—reenlistment 
bonus payments under sec. 207, Career 
Compensation Act 11949,37U 8.0 238. 
to former officers who enlisted on or prior 
to July 16, 1954—date of act amending 
reenlistment bonus provisions of 1949 
act—even though officer service was not 
preceded by enlisted service, will not be 
questioned in view of broad language in 
subsecs. 207 (a) and (b) which does not 
specifically restrict or limit bonus pay- 
ments of former enlisted members who 
enlist, and does not specify that qualify- 
ing service must have been rendered in 
enlisted status or have been preceded by 
enlisted service; however, bonus pay 
ments to former officers who enlist after 
July 16, 1954, may not be made unless 
member previously served as enlisted 
man in service in which he enlists, but 
such enlisted service does not have to 
immediately precede officer service. .... 


formed services who, following release 
from active service as commissioned 
officer in Officers’ Reserve Corps, en- 
listed in Regular Army prior to July 16, 
1954—date of reenlistment bonus act 
which added sec. 208 to Career Compen- 
sation Act of 1949—is regarded as being 
entitled to reenlistment bonus for 1950 
enlistment under sec 207 of act, there 
being nc requiremeni in subsec. 207 (a) 
or (b) that officer service must have been 
Preceded by enlisted service, and such 
limitation to subsec. 207(d) is not to be 
construed to disqualify members other- 
wise entitled to reenlistment bonus 
under subsecs 207 (a) and (b); therefore, 
member's reenlistment in 1957 following 
1950 enlistment and another in 1951 
must be regarded as third reenlistment 
for payment of bonus under sec. 208 of 


Payment on extension date pv. date of 
enlistment erxpiration—a decision of the 
Comptroller General which involves 
origina! construction of statute must be 
regarded as effective from effective date 
of statute which is being interpreted; 
therefore, the decision 35 Comp. Gen. 
663, which was rendered on May 22, 
1956, and which construed reenlistment 
bonus provisions of sec. 208(a), Career 
Compensation Act of 1949, as added by 
sec. 2 of act of July 16, 1954, 37 U.S.C. 239, 
is effective from July 16, 1954, and the 
conclusion that members who were paid 
reenlistment bonuses on date of exten- 
ston agreement, rather than normal date 
of expiration of the then current enlist 
ment are indebted for such reenlistment 
bonus, must be applied to any applicable 
case whether arising before or after May 
22. 19564, date of decision 

Recoupment for failure to complete enlist- 
ment—dependency or hardship separa- 
tions of enlisted members of uniformed 
services who are unable to complete 
terms of enlistment do not have to be 
regarded as voluntary under reenlist- 
ment recoupment provisions in secs. 
207(a) and 208(f), Career COmpensation 
Act of 1949, 37 U.S.C 238. 239, or imple 
menting regulations in view of legislative 
intent that recoupment would not be 
required where discharge ts occasioned 
by circumstances beyond control of 
member and subject to such regulations 
as may be approved by Secretary of 
Defense 


Siz months’ death 
Children—conflicting guardianse—where 


different guardians appointed by courts 
of different jurisdictions each claims six 
months’ death gratuity due minor child 
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of deceased enlisted man, the guardian 
in actual contro! of person and property 
of minor child, who was appointed by 
court whose jurisdiction to appoint 
guardian has been tested between two 
contending guardians, may be recognized 
to receive six months’ death gratuity, 
notwithstanding lack of final determina. 
tion between contending guardians as to 
right to receive six months’ death gra- 
tuity since such final determination 
under these circumstances is not neces 
sary to protect interests of U.S. or ol 
minor child 

Flight pay inclusion—the provision in 
10 U.S.C. 1478(a)(7) that reservists who 
perform active duty or inactive duty 
training, without pay, are considered to 
be entitled to basic pay while performing 
such duty for death gratuity payments 
to their survivors is not to be construed 
as limiting amount of death gratuity to 
basic pay but rather as placing reservists 
performing military duty without pay 
in a pay status; therefore, in computation 
of death gratuity payment due a 
beneficiary of reservist who was killed in 
aviation accident while engaged in flight 
training duty under orders which 
authorized special inactive duty training 
without pay, aviation duty pay is for 
I cccccnniccesensiiile nina 


HAWAII 

Statehood—transportation of remains of 
employees—after admission of Alaska and 
Hawaii into Union, employees officially 
stationed in those States were only en- 
titled, under act of July 8, 1940, 5 U.S.C 
103a, which authorizes the transportation 
of remains at Govt. expense under certain 
circumstances, to benefits which are pro- 
vided for employees in U.S. [who die while 
in travel status} rather than to benefits 
provided for employees stationed in 
Territory or possession o! U.S. or in 
foreign country; status of Alaska and 
Hawaii on date of death of employee being 
determinative of benefits payable by 


HEALTH, EDUCATION, AND WEL- 


FARE DEPARTMENT 
Social Security. (See Social Security) 
HOLIDAYS 
July 4, 1959 
Employees who had been excused op 
July 3, 1959, pursuant to E.O. No. 10825 
because July 4th holiday fell on Satur 
day their nonworkday, but who were 
called back for duty on July 4, 1959, are 
not to be charged for leave for July 3 
Employees who had regular tours of duty 
from Monday through Friday but who 
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July 4, 1959—Continued. 

were required to work on July 3 and 
July 4, 1959, due to emergency situation, 
are not entitled to compensatory time 
off on alternate day for July 3, 1959, 
under E.O. No 10825, which does not 
cover employees who would receive 
holiday or premium pay or compensa- 
tory time in lieu thereof; however, such 
employees would be entitled to premium 
(overtime) pay or compensatory time in 
lieu thereof under Federal Employees 
Pay Act of 1945, as amended. 5 U.S.O. 
912, 912a 

“mployees who have regular tours of duty 
from Saturday through Thursday of 
week in which July 4, 1959, holiday fel 
and who worked on July 2, 3, and 4, 1959, 
would not come within scope of E.O. 
No 10825, for entitlement to be excused 
2 some other workday during fiscal 
year 1960, but would be entitled only to 
compensation or compensatory time as 
provided under Federal Employees Pay 
Act of 1945, 5 U.S.C. 912, 912a.......... 

Employees who worked on July 3, 1959, 
and who, pursuant to E.O. No. 10825, 
were granted compensatory day off prior 
to Sept. 22, 1959, date of enactment of 
P.L. 86-362 which superseded E.O. No. 
10825 and prescribed holiday compensa- 
tion for work on days designated as 
holidays in lieu of Saturday holidays, 
are entitled to holiday compensation 
for such work with charge to annua! 
leave for compensatory day, provided 
current annual leave is available to be 
charged, and provided further that no 
loss in compensation or other benefit 
results; however, under such circum. 
stances, granting of compensatory time 
prior to Sept. 22, 1959 need not be 


Employees who had no current annual 
leave to substitute for compensatory 
day granted for work on July 3, 1959, 
prior to Sept. 22, 1959—the date ol 
enactment of P.L. 86-362 which super- 
seded E.O. No. 10825, so that substitu- 
tion might result in loss of compensation 
or other benefit by retroactive payment 
of premium compensation are not 
required to have action granting com- 
pensatory time disturbed and such 
employees are not entitled to additional 
day’s pay for July 3, 1959. .........-.-<- 


HOUSING 


Capehart housing projects 
Price adjustment 
Although price adjustment figure agreed 
to by private parties to contract may 
be regarded as binding amendment, 
notwithstanding failure to follow 
prescribed procedure, a price adjust- 
ment figure agreed to by Govt. con- 
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Capehart housing projects—Continued. 
Price adjustment—Continued. 





tracting officer and builder, notwith- 
standing that figure was not computed 
in accordance with prescribed formula, 
may not be regarded as binding on 
Govt. since contracting officer ts 
without authority to agree to contract 
amendment under which Govt. would 
be required to pay greater amount 
without some compensating benefit 
I Ran oreccsennivceccsase 
Although, under Capehart housing con- 
struction contract which requires 
Federal Housing Commissioner to 
determine amount for price adjust- 
ment purposes based on difference 
between replacement cost computed 
according to bidder’s wage schedule 
and wage schedule actually used, the 
computation of such amount by Com- 
missioner would be binding on parties 
except for bad faith or gross mistake, 
the concurrence of Commissioner in 
amount negotiated between builder 
and Corps of Engineers, notwith- 
standing it did not conform to compu- 
tations made in accordance with pre- 
scribed formula is without legal effect 
and, even though time for price re- 
vision has expired, the proper amount 
is that determined pursuant to terms 
ta tender innate mdpetensne 
Under Capehart housing construction 
contract which entitles builder to only 
contract price and requires mortgagor 
builder to turn over to Govt. upon 
completion the capital stock held in 
escrow, the difference between mort- 
gage amount and correct contract 
price determined pursuant to formula 
prescribed in contract represents asset 
of mortgagor builder to which Govt. 
is entitled upon assumption of control 
Se i iihaties bastkbecceuccicz 
Adoption of negotiated price increase 
under Capehart housing construction 
contract by contractor and Corps of 
Engineers contrary to prescribed 
procedures for determination of price 
adjustment by Federal Housing Ad- 
ministration Commissioner is a null- 
ity, and any agreement entered into 
on assumption that adoption was 
valid could not be enforced--........- 
In absence of actual delegation of au- 
thority by Commissioner of Federal 
Housing Administration to Corps of 
Engineers with respect to price adjust- 
ment determinations under Capehart 
housing construction contracts, such 
authority may not be implied even 
though Commissioner is permitted 
under 12 U.S.C. 1702 to utilize services 
of other Federal agencies and officers... 
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Capehart housing projects—Continued. 
Price adjustment—Continued. 


Under contract which provides for price 
adjustment to be determined by third 
party, the conclusions of such party 
are binding on contracting parties in 
absence of gross error, fraud, or similar 
circumstances so long as conclusions 
are in accordance with prescribed 
procedures, and third party is not 
required to confer with contracting 
parties who have previously agreed to 
perform at price as determined by 
arbitrator or appraiser. .............--. 

Under invitation for Capehart housing 
construction bids which provided 
that bids were to be submitted in 
strict accordance with terms of copies 
of letter of acceptability and in 
amounts stated in bid schedule, 
issuance of a letter of acceptability 
which obligated contractor to perform 
at bid price subject to increase or 
decrease, as determined by Federal 
Housing Administration Commis- 
sioner pursuant to prescribed pro- 
cedures, fixed rights and obligations 
of parties and higher price stated in 
contract documents is to be regarded 
as attempt to change rights and obliga- 
tions without consideration........... 


Government-furnished quarters 
Charge for occupancy by other Government 


personnel 
A member of uniformed services who is 
entitled to recelve quarters allowance 
while occupying defense housing 
facilities on rental basis may sublet 
quarters to another member of uni- 
formed services and whether or not 
sublessee pays any rental charge, the 
members (lessor and sublessee) would 
not lose right to quarters allowance... 
Defense housing units which are occu- 
pied by military and civilian personnel 
on rental basis pursuant to authority 
in Lanham Act of Oct. 14, 1940, 42 
U.S.C, 1521, et seg., may be sublet to 
military personnel on rent 1] basis dur- 
ing periods of temporary absence and 
determination of amount of rent under 
sublease is matter between the parties, 
there being no privity between sub- 
lessee and Govt. as original lessor..... 
The occupancy by members of uni- 
formed services on rental basis of quar- 
ters, which are classified as inadequate 
under sec. 407(a), act of Aug. 30, 1957, 
42 U.S.C. 1594j(a), gives rise to land- 
lord and tenant relationship between 
Govt. and lessor so tliat lessor could 
sublet quarters to another member of 
uniformed services on rental basis 
without loss of quarters allowance .... 
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Government-furnished quarters—Continued. 
Dependent’s occupancy—in absence of any 
law of general application which permits 
furnishing of Govt. quarters to private 
persons without charge, the joint occu- 
pancy of Govt-furnished quarters by 
wife who accompanies employee-hus- 
band during official trip at own personal 
expense requires charge against employee 
for reasonable value of lodging furnished 
to wife, in addition to deduction from 
per diem required by regulations to be 
made for lodgings furnished by Govt. to 
employee 
Military personnel—inadequate quarters— 
subleasing—the occupancy by members of 
uniformed services on rental basis of quar- 
ters which ore classified as inadequate, 
under sec. 407(a), act of Aug. 30, 1957, 42 
U.S.C, 1594j(a), gives rise to landlord and 
tenant relationship between Govt. and 
lessor so that lessor could sublet quarters 
to another member of uniformed services 
on rental basis without loss of quarters 
allowance 


Common-law marriage—validity—marriage 
of officer of uniformed services contracted 
in State of Nevada to individual prior to 
date wife’s Calif. interlocutory divorce de- 
cree terminating marriage to another be- 
came final is nullity under laws of Nevada 
so that parties cannot be recognized as hus- 
band and wife during period prior to final 
decree to entitle officer to basic allowance 
for quarters on account of 4 lawful wife for 
such period; however, after impediment 
which nullified marriage was removed, the 
cohabitation of officer and wife in State of 
Colo., which recognizes common-law mar- 
riages, constitutes common-law marriage 
so that officer is entitled to quarters allow- 
ance for dependent wife from date of final 


Second marriage prior to final divorce de- 
cree—marriage of officer of uniformed serv- 
ices contracted in State of Nevada to indi- 
vidual prior to date wife’s Calif. interlocu- 
tory divorce decree terminating marriage 
to another became final is nullity under 
laws of Nevada so that parties cannot be 
recognized as husband and wife during pe- 
riod prior to final decree to entitle officer to 
basic allowance for quarters on account of 
& lawful wife for such period; however, 
after impediment which nullified marriage 
was removed, the cohabitation of officer 
and wife in State of Colo., which recognizes 
common-law marriages, constitutes com- 
mon-law marriage so that officer is entitled 
to quarters allowance for dependent wife 
from date of final decree. ........... 


Teachers—edacation leave—additional com- 
pensation, etc., restriction—transportation 
expenses and weekly stipend paid by non- 
Govt. school from Federal scientific re- 
search grant funds to Indian school 
teacher, who is attending science course 
during period of annual and education 
leave, are not expenses directly incurred by 
Govt. within meaning of sec. 1, act of Aug. 
24, 1912, as amended, 25 U.S.C. 275, which 
prohibits incurrence of additional salary or 
expenses on account of education leave for 
Indian school teachers, such prohibition 
having application only to direct expendi- 
tures from appropriations of the Bur. of 
Indian Affairs and not to expenses incurred 
by non-Govt. activity but ultimately 
borne by Govt. through operation of grant 


INSANE AND INCOMPETENTS 


Military personnel—pay, etc., benefits. (See 
Military Personnel, insane and incompe- 
tents) 


INSURANCE 


Health—payroll deductions. (See Compen- 
sation, withholding, group hospitalization, 
insurance, etc.) 

Personal automobile liability — operaturs of 
Government vehicles — appropriation 
availability—although authority for pro- 
curement of insurance on Govt-owned 
automobiles in foreign countries granted to 
Dept. of State by act of Aug. 1, 1956, 5 
U.S.C. 170h(a), and extended to Foreign 
Agricultural Service under Dept. of Agri- 
culture and Farm Credit Admin. Appro- 
priation Act, 1958, makes appropriations 
for Foreign Agricultural Service available 
for purchase of insurance for vehicles of that 
Service, such specific authority for only one 
agency indicates that other appropriations 
of Dept. of Agriculture would not be avail- 
able for insurance on overseas vehicles of 
Agricultural Research Service even though 
other than monetary considerations in 
foreign countries would make such insur- 
ance coverage advantageous to Govt. 


Public liability, ete. 
Contractors 
A system of self-insurance instead of 
commercial insurance to enable star- 
route contractors to comply with 
public liability insurance requirement 
in contracts is matter within adminis- 
trative discretion of Postmaster Gen- 
GRO no ccecevtnsicengpasesnteieteenasen 
The inclusion of public liability insur- 
ance requirement in star-route con- 
tracts is matter within discretion of 
Postmaster General, and if it is ad- 
ministratively determined that public 
ability insurance requirement to 
cover risks of contractors is necessary to 
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arose independently of contract so that 


Page 





Contractors—Continued. 
performance of star-route contracts no 
legal objection will be made, even 


debt must be regarded as that of individual 
rather than joint venture, and amounts 
due joint venture under contract may not 


though the cost of insurance might be be applied to tax debt...............-.... 438 
reflected in contract prices.......... 793 | JUSTICE DEPARTMENT 
To make public liability insurance cov- Appropriations. (See Appropriations, Jus- 
erage for star-route contractors a condi- tice Department) 
tion precedent to renewal of contracts LEASES 
and to make price adjustment to con- Government quarters. (See llousing, Gov- 
tractors who comply with insurance ernment-furnished quarters, charge for 
requirement prior to renewal would be occupancy by other Government person- 
proper ir view of act of Aug. 2, 1946, 39 nel) 
U.S.C. 484, which was enacted to Rent—production basis—under lease agree- 
afford star-route contractors the bene- ment covering Govt.-owned steel producing 
fits of contract renewal and compensa- facilities which provides that rent will be 
tion adjustment; however, it is sug- based on lessee’s pig iron production, to 
gested that amount of insurance, construe term “pig iron” when used with 
except for minimum amounts, should word “production” as including pig iron 
not be administratively prescribed and scrap and graphite—a waste material— 
that an express disclaimer of Govt. would be contrary to intent of lessee and 
Usability provision be included in in- generally understood and accepted defint- 
surance requirement..........-------- 708 tion used in iron and steel industry which 
INTEREST defines term pig iron as including only 
Accrual—sale of agricultural commodities. usable product of blast furnace; therefore, 
(See Agriculture Department, foreign in accord with contract interpretation 
trade and assistance programs, interest) rule that, where meaning or intent of 
Revolvingfund disbursements. (See Funds, contract is not clearly expressed the con- 
revolving, interest) tract must be construed to conform to 
JOINT TRAVEL REGULATIONS intent and custom and usage, not other- 
Pars 4401 and 4402. (See Mileage, military wise inconsistent with contract, the items 
personnel, travel by privately owned auto- of pig iron scrap and graphite are not for 
mobile, between residence or duty station inclusion in determination of rent........- 330 
and terminal) Repairs and improvements 
Pars 8253-2 and 3. (See Transportation, Government's obligation 
household effects, military personnel, ship- Reimbursement by lessor on termina- 
ment to other than new station, off United tion amortization 
States coast stations) In absence of provision in post office 
Par. 10011. (See Trailer Allowance for Milt- lease which would obligate the 
tary Personnel, amendment or revocation lessor—the Govt. of Virgin Islands— 
of orders) to make improvements and repairs 
JOINT VENTURES to premises which are leased at 
Qualifications of one—an administrative nominal rental on year-to-year basis, 
finding of lack of integrity of one party to the cost ofimprovements may be paid 
joint venture formed to bid on Govt. pro- by P.O. Dept.; however, suggestion 
curement, based on Federal income tax is made for inclusion in lease of a 
evasion conviction incident to perform- Provision for reimbursement by 
ance of other Govt. contracts, not only is lessor of residual value of changes 
proper for consideration in determination at termination of lease, and for 
of responsibility of joint venture when determination of value of improve- 
obligations of all venturers are equal but ments based on rental rate, lease 
such finding of lack of integrity in one term and whether the changes will 
venturer is sufficient to support determina- enhance value of building or be 
tion that joint venture is not responsible advantageous to lessor.........----- 304 
WE pa sinks baer beee Nelnakaileediisideida 468 The cost of capital improvements 
Status—a joint venture having characteris- which are made to private property 
tics of limited partnership, the laws of leased by P.O. Dept. on year-to-year 
partnership are for application; therefore, basis for planned period of occupancy 
general rule that, in action by partnership of considerable duration should be 
to recover a debt, defendant cannot set off amortized as postal operation ex- 
individual debt due him by one member of pense over entire estimated period 
firm is for application to Federal tax debt of of lease or period of usefulness of 
one of parties to joint venture engaged in improvements, whichever is shorter 
performance of Govt. contract which debt ONE ccctnnenceucsondnevsiicmenes 304 
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Page | LEAVES OF ABSENCE—Continued. Page 
Annual—Continued. 
charged for leave for July 3, 1959 
Recredit on restoration after unjustified 


General to enter into leases without 
regard to provisions of any law, except 
those specifically applicable to P.O. 
Dept., 39 U.8.C. 794f, not only exempts 
Department from general statutory 
limitations such as sec. 322, Economy 
Act of 1932, 40 U.8.C. 278(a), which 
Hmits cost of repairs and improvements 
which may be made to leased property 
to 25% of amount of rent, but also pre- 
cludes application of long-standing rule 
that appropriated funds may not be used 
for permanent improvement of private 
property unless specifically authorized 
by law; therefore, the cost of permanent 
improvements made to premises leased 
for post office quarters from Govt. of 
Virgin Islands for nominal rent may be 
paid from Department’s facilities appro- 
priation 


removal 

Employee without classified status or 
veterans’ preference—decisions holding 
that back pay rights of employees 
restored to duty as result of decision in 
Cole v. Young, 351 U.8. 536, following 
removal or suspension from nonsensi- 
tive positions for national security 
reasons are for determination under 
sec. 6(b), act of Aug. 24, 1912, as 
amended by act of June 10, 1948, 
5 U.S.C. 652(b), rather than under 
act of Aug. 26, 1950, 5 U.8.C. 22-1, so 
that back pay and annual and sick 
leave credits for period of removal or 
suspension were denied to employees 
who were not in classified service or 
who did not have veterans’ preference 
will no longer be followed in view of 
ruling of C. Cls. in Leiner v. U.S., 
No. 576-57, that nonveteran was 


LEAVES OF ABSENCE 
Annual 
Accrual 


entitled to back pay under 1950 act 
without regard to whether he was in 


Ninety-day qualifying period—regular 
and intermittent service—a period 
between two regular appointments 
when employee has regular appoint- 
ment terminated and is appointed 
and serves in when-actually-employed 
position without regular tour of duty 
is regarded as break in service within 
90-day qualifying period in sec. 203(i), 
Annual and Sick Leave Act of 1951, 
5 U.S.C. 2062(i), so that upon reap- 
pointment to position subject to leave 
act the employee is required to serve 
new period of 90 days of continuous 
service for annua! leave purposes 

Overseas employees—the act of July 28, 
1959, 38 U.S.C. 235, which granted to 
Veterans Admin. employees, who are 
U.S. citizens employed in the Republic 
of the Philippines, certain benefits 
accorded Foreign Service personnel 
must be applied prospectively, in 
absence of express or implied language 
required for retroactive construction, 
so that creditable service for home 
leave begins to accrue for such em- 
ployees on July 28, 1959, and such 
leave should be recorded and available 
for use without limitation pursuant to 
5 U.S.C. 2062f, but no lump-sum 
payment is authorized for any unused 
home leave 

Holidays—July 4, 1959—employees who 

had been excused on July 3, 1959, 

pursuant to E.O. No. 10825, because 

July 4th holiday fell on Saturday their 

nonworkday, but who were called back 

for d™ty on July 4, 1959, are not to be 


classified civil service. 36 Comp. Gen. 
225; 37 id. 506, overruled 

Security removals and suspension— 
although back pay formulas for em- 
ployees restored to duty following 
unjustified suspensions or terminations 
are the same under sec. 6(b), act of 
Aug. 24, 1912, as amended by act of 
June 10, 1948, 5 U.S.C. 652(b), and 
under security suspension act of Aug. 
26, 1950, 5 U.8.C. 22--1, annual and sick 
leave, up to statutory ceilings for 
periods of suspension or termination, 
may be credited only under 1950 act; 
hence, for employees restored to duty 
as result of Cole v. Young decision, the 
departments may grant annual and 
sick leave credit 


Right v. privilege—since use of annual 


leave is no longer a privilege but an 
absolute right, subject to authority of 
head of department or establishment 
concerned to fix time at which leave may 
be taken, holding in 3 Comp. Gen. 760, 
that employee who is required to inter- 
rupt annual leave status to return to 
headquarters for official duty is not 
entitled to reimbursement for travel 
expenses for return to headquarters or for 
return to place of leave, should he elect 
to resume leave status, is no longer for 
application 


Compensatory time 
Entitlement—in view of restriction in sec. 


10, Govt. Employees Training Act, 
against payment of overtime, unless 
CSC establishes exception, 5 U.S.C. 
2309, employees who are assigned to 
training courses for more than 40 hours 
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in any week may not be granted com 
pensatory time for hours in excess of 40, 
the condition precedent to granting of 
compensatory time in lieu of overtime 
under Federal Employees Pay Act of 
1945, 5 U.S.C. 912, being qualification 
for overtime under sec. 201 of the 1945 
act, 5 U.S.C. 911; nor may employees be 
granted compensation at straight time 
rates for overtime training, in view of 
requirement in 1945 act that work in 


Pay equivalent paymente—Continued. 
Death of employee— Continued. 
PFS-7 or below who at time of 
death have unused compensatory 
time for work on Saturdays or 
Sundays other than during month 
of December may not have cash 
payments made to estates for such 
time in absence of authority in 
Postal Field Service Compensation 
Act of 1955 for payment of overtime 


excess of 40 hours must be considered for such work; however, unused 
overtime and payable at overtime rate.. 453 compensatory time for which over 
July 4, 1959 time pay is authorized under sub- 
Employees who worked on July 3, 1959, secs. 603(2)(A) and 603(3) relating 
and who, pursuant to E.0. No. 10825, to Saturdays and Sundays during 
were granted compensatory day off December and to holidays, respec- 
prior to Sept. 22, 1959, date of enact- tively, may be regarded as period 
ment of P.L. 86-362 which superseded of time for which payment may be 

E.O. No. 10825 and prescribed holiday made to deceased employee's estate. 293 
compensation for work on days desig- Military personnel—discharge effect—en- 
nated as holidays in lieu of Saturday listed member of uniformed services whose 
holidays, are entitled to holiday com- discharge did not terminate active duty 
pensation for such work with charge status because member was hospitalized 
to annual leave for compensatory day, for new disability prior to effective date of 
provided current annual leave is avail- discharge, which required abatement of 
able to be charged, and provided further discharge action, is considered to have 
that no loss in compensation or other been in active duty status and in receipt 
benefit results; however, under such of active duty pay to be entitled to sub- 
circumstances, granting of compensa- sistence allowance because rations in kind 
tory time prior to Sept. 22, 1959, need were not available, to credit for basic al 
OG IE oid nbd Sckcccidnccdon 393 lowance for quarters in event class Q allot- 
Employees who had no current annual ment requirement is waived under 37 
leave to substitute for compensatory U.8.C. 252(j), and to accrued annual 
day granted for work on July 3, 1959, leave until subsequent placement orn 

prior to September 22, 1959—the date of temporary disability retirement list....... 766 

enactment of P.L. 86-362 which super- Sick 

seded E.0. No. 10825, so that substitu- Accrual—pay period completion—depart- 
tion might result in loss of compensa mental or agency policy which permits 
tion or other benefit by retroactive crediting and using of sick leave at 
payment of premium compensation beginning of full biweekly pay period 
are not required to have action grant- in which leave is accrued is pot pro 
ing compensatory time disturbed and hibited under Annual and Sick Leave 
such employees are not entitled to Act of 1951, 5 U.S.C. 2061 et seg.; how- 
additional day’s pay for July 3, 1959.. 396 ever, in case employees are separated 
Pay equivalent payments prior to completion of full biweekly pay 
Death of employee period, any unearned sick leave is for 
Compensatory time which is not re- refund in accordance with sec. 30.206 
quested or used by postal employees of Uniform Annual and Sick Leave 

in grade PFS-8 or above at time of is aiierattatsicinds ettninlaniibitionedaincare 151 
death may not be regarded as period Recredit of prior leave—physical fitness 
of time for which compensation is determination—placing of employee on 
due to decedent’s estate in absence sick leave, without his consent, during 
of provision in Postal Field Service period when agency action for involun- 
Act of 1955, which authorizes pay- tary disability retirement was being 
ment of overtime pay in lien of com- considered and rejected for failure to 
pensatory time to employees in or establish that employee was not phys- 
above such grade, and act of Aug. 3, {cally and mentally capable of perform- 
1950, which authorizes settlement of ing duties, and during a subsequent 
accounts of deceased employees, period when agency disability-separa- 
may not be construed as authorizing tion action under sec. 14 of Veterans’ 
payment for items not otherwise Preference Act of 1944 was being con- 
BP BW iio cciiciiccntuncccce 293 sidered and rejected on basis that med- 


Postal field service employees in grade 


cal evidence did not suppor separation, 
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gives employee who was willing aad able American product restriction—Continued 


to perform duties the right, upon restora- 
tion to duty to have both periods of 
sick leave regarded as erroneous suspen. 
sion and salary received during sick 
leave period regarded as back pay al- 
lowable under act of Aug. 24, 1912, as 
amended, 5 U.8.0. 652, therefore, re 
credit of sick leave is proper 


Travel time 
Excess 


Annual! leave charge 

An employee who, under transfer 
travel order which authorized use 
of privately owned automobile, not 
to exceed cost by common carrier 
left old station on Saturday—non 
workday—at 8:30 p.m. and arrived 
at new station which was 601 miles 
distant at 2:10 p.m. four days later 
is entitled to have travel time based 
on reasonable driving time com 
puted from time of departure to 
beginning of fourth day; therefore, 
® charge to annual leave for third 
day based on excess travel time com 
puted on common carrier time was 
improper but charge to annual 
leave for five hours of excess travel 
time on fourth day is required 

An employee who, under transfer 
travel order which authorized use 
of privately owned automobile not 
to exceed cost by common carrier, 
elects to begin travel by automobile 
on nonworkday, even though orders 
permitted but did not direct travel 
to begin at that time, has placed 
himself in travel status upon depar 
ture within purview of Stand. Govt 
Travel Regs., which require that 
employee travel directly and with 
out delay so that travel time, while 
not limited to time by common 
carrier, is for computation from time 
employee began travel on basis oj 
reasonable driving time direct to 
new station 


MARITIME MATTERS 


clusive use of American products and 
to permit administrative discretion in 
those areas where facts justify pur- 
chase of foreign components for do- 
mestically manufactured equipment; 
therefore, purchase of American manu- 
factured vessel gyrocompass system 
which contains a component of foreign 
manufacture would not violate statu- 
tory requirement in view of representa 
tion that it is impractical to redesign 
equipment or to produce component 
POD. ccituticdutctnmacnintitindictin 


Construction-differential 


Pacific coast preference 

Limitation — legislative history of 
amendment to sec. 502(d). Mer- 
chant Marine Act, 1936, 46 U.S.C. 
1152(d), which limits amount of con- 
struction differential subsidy which 
may be approved when vessel is con- 
structed in Pacific coast shipyard to 
50 percent of cost of vessel to Fed. 
Maritime Board, indicates that 6 
percent Pacific coast differential in 
sec. 502(d) should continue to apply 
even though construction differ- 
ential exceeds 50 percent when com- 
puted on basis of Pacific coast bid 
but that then Govt. would absorb, 
as construction differential subsidy, 
only one-half of that portion of bid 
price which was in excess of 50 per- 
cent construction differential by 
limiting subsidy to maximum of 50 
percent of Pacific coast cost 

Negotiation—authority granted to Fed- 
eral Maritime Board under sec 
§02(b), Merchant Marine Act, 1936, 
46 U.S.C. 1152(b), to negotiate for 
construction of vessels when con- 


struction differential exceeds 50 per-” 


cent of vessel cost, was substitute for 
authority to build vessels in foreign 
shipyards and does not apply to 
Pacific coast preference differential 
provisions in sec. 502(d), 46 U.S.C 
1152(d), until such time as low 


Maritime service—cadets, midshipmen at 
Maritime Academies. (See Pay. service 
credits, cadet, midshipmen, etc., Mer 
chant Marine Academy) 

Subsidies 
American product restriction 


Pacific coast bid for construction of 
Pacific coast vessels, which must be 
within six percent of low Atlantic 
coast bid, exceeds 212 percent of cost 
of building in foreign shipyard 
Private v. Government construction— 


(See, also, Buy American Act) 

The phrase “‘so far as practicable” in 
requirement for use of American prod- 
ucts in construction of vessels using 
construction-differential subsidy aid 
in sec. 505(a), Merchant Marine Act, 
1936, 46 U.S.C. 1155(a), is, in absence of 
any indication of legislative intent to 
the contrary, to be construed as modi- 
fication of rigid requirement for ex- 


requirements in public financing 
provisions in sec. 502(d), Merchant 
Marine Act, 1936, 46 U.8.0. 1152(d), 
for approval by Federal Maritime 
Board of bids submitted by Pacific 
coast shipyards for construction of 
vessels, is applicable in any case 
where construction differential sub- 
sidy is applied by Pacific coast ap- 
plicant under Title V of Merchant 
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Marine Act, 1936, whether construo- 
tion is to be done by Federal Mart- 
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terminal—Continued. 


Page 


time Board or by domestic shipyard 
under sec. 504 of act, 46 U.S.C. 1154, 
and even though there may be in- 
crease in cost in Pacific coast prefer- 


portation, for official travel from 
home or duty station to common 
carrier terminal would be proper 
and in consonance with sec. 2(m), 


ence cases to U.S. and to owner-..... 7 


MEDICAL TREATMENT 
Dependents of military personnel—transpor- 
tation, etc., expenses. (See Transporta- 
tion, dependents, military personnel, 
hospital, etc., transfers; Travel Expenses, 
military personnel, escorts, dependents’ 
medical care) 
MILEAGE 
Military personnel 
Travel by privately owned automobile 
Between residence or duty station and 
terminal 
Round-trip mileage allowance for 
members of uniformed services at 
seven cents per mile in lieu of re- 
imbursement for use of taxicabs for 
each one-way trip between residence 


or duty station and common carrier Automobiles—transportation. (See Trans- 
terminal by privately owned auto- portation, automobiles. military person- 
mobile, not to exceed usual taxicab nel) 

fare, including allowable tip, for Cadets, midshipmen, etc. 

one-way trip from home to terminal Aviation cadets 

or terminal to home may be author- Status 


act of Sept. 1, 1954, 40 U.S.C. 491(m), 
which was designed to allow travel 
expenses to members of uniformed 
services on same basis as for civilian 
employees, provided that mileage is 
limited to one round trip and that 
parking fees plus mileage do not 
exceed taxi fare, B-126978, May 17, 
ee 814 


MILITARY PERSONNEL 

Assimilation benefits—aviation cadets re- 
ceiving subsistence allowance. (See Sub 
sistence Allowance, meals furnished by 
Government, reimbursement, members 
with same rights as officers) 

Astronauts—hazardous duty. (See Pay, ad- 
ditional, hazardous duty generally, in- 
capacity period, pay rate) 





ized under provisions of sec. 303(a) 
Career Compensation Act of 1949, 
37 U.S.C. 253(a), which provides 
seven cents per mile for travei away 
from designated post of duty; there- 
fore, pars. 4401-2 and 4402, Joint 
Travel Regs. may be amended ac- 


Transportation of dependents of naval 
aviation cadets who are commis- 
sioned as officers and ordered to ac- 
tive duty is considered movement 
from home, or from place which 
ordered to active duty, to first duty 
station so that payment of disloca- 


NN i niinictcitincndinnennaniinsee 131 tion allowance for such travel is 
Since one-way trips by members of specifically prohibited by par. 
uniformed services between resi- 9003-3, Joint Travel Regs., and fact 
dence or duty station and earrier that aviation cadets serve in special 
terminal incident to beginning or enlisted grade is no different from 
ending of travel away from perma- serving in any other capacity while 
nent duty station are to be distin- training for appointment as com- 
guished from travel on official busi- missioned officer for payment of 
ness within limits of duty station, transportation of dependents of 
which is reimbursable under sec. newly appointed officers_........... 76 
2(m), act of Sept. 1, 1954, 40 U.S.C. Provision in Dept. of Defense appro- 
491(m), the reimbursement authority priation acts (sec. 609, 1960 appro- 
= for commutation of such one-way priation act, 73 Stat. 379), which 
trip expenses on round-trip mileage requires reimbursement to Govt. of 
basis under sec. 303(a), Career Com- food and operating expenses of 
pensation Act of 1949, is subject to messes at which meals are furnished 
seven cents a mile maximum fixed to civilians or officers who are not 
by sec. 303a, Career Compensation entitled to subsistence at Govt. ex- 
RE iva pada decedniccene 464 pense or who receive subsistence 


An amendment of the Joint Travel 


Regulations to provide for reim- 
bursement of parking fees in addition 
to mileage for members of uniformed 
services who use privately owned 
automobiles, in lieu of public trans- 


allowance, applies not only to 
civilian personnel and officers of 
armed services but to any other 
members of armed services whose 
right to subsistence allowance is 
assimilated to that of officers; there- 
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Cadets, midshipmen, ete.—Continued. 
Aviation cadete—Continued. 
Status—Continued. 
fore, aviation cadets who have a 
special enlisted status but, who like 
officers, receive subsistence allow- 
ance at all times whether or not 
messing facilities are available are 
regarded as officers under mess re- 
imbursement provision, and there 
is no justification for charging cadets 
for only food costs while officers are 
charged for both food and operating 
expenses of mess operated by con- 
tractor or agent of Govt 
Benefit as dependent of member—trans- 
portation. (See Transportation, de 
pendents, military personnel, children. 
cadet, midshipman, etc., status) 
Dependents’ transportation. (See Trans 
portation, dependents, military person- 
nel, cadets, midshipmen, etc.) 
Service credits. (See Pay, service credits. 
cadet, midshipman, etc.) 
Confinement by civil authorities 
Travel expenses on release. (See Travel 
Expenses, military Personnel, prisoners, 
civilian prison release) 


Debts 


Insane and incompetents 
Liability 

In the determination of liability for 
indebtedness due U.S. by persons 
who are released from military con- 
trol as result of discovery that at 
time of enlistment or induction 
there was an existing Judicial deter- 
mination of insanity, the question 
of benefit to insane person is for con- 
sideration so that if debt arose as 
result of a transaction or payment 
from which the insane person ac- 
tually benefited he is liable for the 
payment; also, if debt arose as result 
of failure of Govt. to deduct amount 
from his pay for class Q allotment, 
the person would be liable for pay 
ment for additional reason that he is 
obligated to support family 

Persons who, after induction or enlist- 
ment in uniformed services, are 
found by qualified medical doctors 
to have been mentally incompetent 
on date of enlistment or induction 
may not be regarded as insane per- 
sons the same as persons who have 
been judicially determined by court 
to be insane prior to enlistment or 
induction; therefore, such persons 
are regarded as members of uni- 
formed services until date of release 
from military control and entitled to 
pay and allowances, paid and un- 
paid, and to travel and transporta- 
tion allowances authorized for mem- 


Ingane and incompetente—Continued 
Liability—Continued. 
bers who are discharged on account 
of mental condition; also, such 
members are liable for debts due U.S. 


Liquidation by pay deductions. (See Pay, 
withholding) 

Remission—efier retirement, ete.—term 
“discharge” in 10 U.S.C. 4837(d) and 
9837(d), which authorize the remission or 
cancellation of enlisted member’s debts 
remaining unpaid at time of discharge, 
refers to actual termination of status on 
active list and not to any formal docu- 
ment received by member upon release 
from active duty so as to bring members 
no longer performing active service with- 
in purview of law; therefore, debts of en- 
listed members which accrued during 
active duty or subsequent to retirement 
may not be remitted or canceled under 
10 U.S.C. 4837(d) and 9837(d) after en- 
listed member has been retired or trans 
ferred to Reserves. 


De facto 


To permit payment of active duty pay and 
allowances to members of uniformed 
services after first of month in which re- 
tirement is effective until retirement or- 
ders are actually delivered to member, it 
must be shown that member did not re- 
ceive notice of retirement orders until 
they were delivered; however, in cases 
where advance notice of retirement or- 
ders was given but such orders were not 
delivered, and an attempt was made to 
revoke them—after they became effec- 
tive—and replace them with orders 
which direct retirement at later date, the 
member would have had no notice or 
knowledge of lack of legal authority and 
active service even after notice would be 
under color of authority for application 
of de facto rule to permit repayment of 
pay and allowances collected for such 


Persons enlisted or inducted into uni- 
formed services who, after having re- 
ceived active duty pay and allowances, 
are discovered to have been declared 
mentally incompetent by court prior to 
entrance into military service are en- 
titled to retain pay and allowances re- 
ceived under rule that a person who can 
establish that he received pay and al- 
lowances in de facto status may retain 
pay and allowances received if payments 
are otherwise proper. 

When Govt. terminates the enlistment of 
member because of minority prior to 
time the member becomes 18 years of age, 
such an enlistment is void; therefore, 
under the de facto rule the member is en- 
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De facto—Continued. 
titled to retain pay and allowances re 
ceived before determination of minority 
but no pay and allowances accrue to 
member after date of minority determi- 
nation and until release from military 


Demolition duty pay. (See Pay, additional, 
demolition duty) 

Dependents 
Survivorship annuities. (See Pay, retired, 

annuity elections for dependents) 
Transportation. (See Transportation, de 
pendents, military personnel) 

Discharges. (See Discharges and Dismiss- 
als, military personnel) 

Dislocation allowance. (See Transportation, 
dependents, military personnel, disloca- 
tion allowance) 

Donations on release—insane and incompe- 
tents. (See Military Personnel, insane and 
incompetents, donations on release) 

Dual benefite—cadets as dependents of 
members—transportation. (See Transpor- 
tation, dependents, military personnel, 
children, cadet, midshipman, etc., status) 

Dual employment—disability compensdtion 
and retired pay. (See Officers and Em- 
ployees, death or injury) 

Enlistment v. induction status—although 
there is no prohibition against induction of 
insane persons into military service simi- 
lar to prohibition against enlistment of in- 
sane persons (10 U.S.C. 3253; id. 5532), in- 
ductees should be treated in same manner 
as enlistees who do not acquire any right 
to pay and allowances when existing judi- 
cial adjudication of mental incompetence 
is not discovered until after enlistment; 
therefore, persons enlisted or inducted 
who, after having performed active duty 
for some time, are discovered to have been 
declared mentally incompetent by court 
prior to entrance into military service are 
not entitled to pay and allowances through 
date determination of mental competency 
is made or until release from military con- 
trol or to any unpaid pay and allowances 
for such periods. 

Family allotments and allowances. (See 
Family Allowances) 

Household effects 

* Storage. (See Storage, household effects, 
military personnel) 
Transportation. (See Transportation, 
household effects, military personnel) 
Insane and incompetents 


Active duty pay. (See Pay, active duty, 
insane and incompetents) 

Donations on release—persons who were 
judicially determined to be insane prior 
to enlistment or induction into uni- 
formed services may not be regarded as 
having military status which may be 


terminated on grounds of fraud to be 


Insane and incompetents—Continued. 
entitled to donation not in excess of $25 
upon release from military control 

Travel expenses. (See Travel Expenses, 
military personnel, insane and incom- 
petents) 

Low-preasure chamber duty. (See Pay, 
additional, low-pressure chamber duty) 
Lump sum for Navy officer advance retire- 
ment. (See Pay, lump sum on advance 

voluntary retirement) 

Mileage. (See Mileage, military personnel, 
travel by privately owned automobile, 
between residence or duty station and 
terminal) 

Minority enlistments. (See Enlistments, 
minority) 

Mustering-out pay. (See Gratuities, mus- 
tering-out pay) 

Pay. (See Pay) 

Per diem. (See Subsistence, per diem, 
military personnel) 

Quarters allowance. (See Quarters Allow- 
ance) 

Rations—payment. 
tation Payments) 

Record correction 
Effective date 

When record of member of naval service 
transferred to Fleet Reserve or Fleet 
Marine Corps Reserve is corrected to 
reflect additional service credits, 
pursuant to 10 U.S.O. 6332, the 
ten-year limitation period in act of 
Oct. 9, 1940, 31 U.S.C. 71a, commences 
to run from date of correction of mem- 
ber’s records rather than from date of 
transfer of member to Fleet Reserve or 
Fleet Marine Corps Reserve, and, 
upon such correction, member is 
entitled to retainer pay from date of 
transfer in accordance with grade and 
number of years of creditable service, 


(See Rations Commu- 


Right of member of uniformed services 
to elect survivorship annuity under 
Uniformed Services Contingency Op- 
tion Act of 1953, which arises as result 
of correction of military record, comes 
into existence when correction is made 
and such right may not be exercised in 
advance; therefore, annuity election 
made by retired Naval Reserve officer 
when not eligible to make election does 
not have force and effect when, after 
officer’s death, military records are 
corrected to retroactively place him 
on disability retired list at time of 
release from active duty 

Family allowances. (See Family Allow- 
ances, record correction effect) 

Quarters and subsistence allo wances—fact 
that enlisted member of uniformed 


services, whose records have been cor- 
rected under 10 U.8.0, 1552 to place him 
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he was not in service, could not have 
been issued contemporaneous orders 
authorizing monetary allowances in 
lieu of quarters and subsistence in kind 
for period does not afford basis for denial 
of such allowances; therefore, since 
member could not have been furnished 
quarters in kind during period, payment 
of quarters allowance may be made and 
while he may not be considered in 
separate rations status for period when 
rations in kind could not legally have 
been furnished, member is entitled to 
daily subsistence allowance at rate 
prescribed for enlisted members when 
rations are not furnished. 


again placed on temporary disability 
retired list may have second tempo- 
rary disability retired list period 
regarded as having resulted from re- 
enlistment rather than as continuation 
of preceding 5-year temporary dis- 
ability period, there being period of 
one day when member was not on 
temporary disability list, the inclusion 
of 5-year period of inactive service in 
computation of amount of disability 
retired pay upon permanent retire- 
ment will not result in increase in 
disability retired pay so as to come 
within prohibition in sec. 202(b), 
Career Compensation Act of 1949, 


Retirement date changes—ocorrection of 
records of Army enlisted member to 
show effective date of placement on re- 
tired list as Jan. 3, 1958, and continua- 


87 U.8.0. 238 (a) and (b) 


Reenlistment bonus. (See Gratuities, re- 

enlistment bonus) 
Reserviste—readjustment payment on invol- 
tion in active duty status until such untary release. (See Pay, readjustment 
date, because of failure to timely process payment to reservists on involuntary 
member’s application for retirement, release) 


does not change or abrogate laws relating Retired 
to retired pay, particularly Uniform Civilian service. (See Compensation, 


Retirement Date Act of April 23, 1930, 
5 U.S.C. 47a, which requires that retire- 
ments take effect on first day of month 
following month in which retirement is 
effective; therefore, member must be 
regarded as being in nonpay status for 
period Jan. 4, 1958, to end of month, and 
retired pay for that period is required to 


Correction of records of retired military 
officer to show actual number of years 
of active and inactive service creditable 
for retired pay purposes in attempt 
to avoid application of ten-year statute 
of limitations on claims cognizable 
by GAO, 31 U.S.C. 7la, so that 
officer may be paid increased retired 
pay for period more than ten years 
prior to submission of claim, is merely 
affirmation of facts as already exist in 
officer’s military record rather than 
correction of factual situation and, 
therefore, such record correction is 
not final and conclusive under 10 
U.S.C. 1552 and officer’s claim for 
increased retired pay for period more 
than ten years prior to submission 
of claim is for disallowance. 


Army enlisted member who, due to 
being carried on temporary disability 


retired list longer than 5-year period 
prescribed in 10 U.S.C. 1210(h), had 
military records corrected to show 
that temporary disability retired list 
status expired at end of five years, 


that he subsequently reenlisted effeo- 
tive next day, and following day was 


double, concurrent military retired and 
civilian service pay) 


Contracting with the Government 


Sales ov. purchases—the conflict-of- 
interest prohibition in 10 U.S.C. 
6112(b) against retired officers of 
Regular Navy and Regular Marine 
Corps receiving payment from U.S. 
while engaged in selling supplies to 
Dept. of Navy refers to activities in 
connection with procurement of prop- 
erty by Govt. as distinguished from 
sales by Govt.; therefore, in absence 
of any prohibition against retired 
officers engaging in activities incident 
to sales by Govt., retired Marine 
Corps officer who is active partner in 
enterprises engaged in obtaining con- 
cessionaire privileges from Govt. does 
not come within conflict-of-interest 
prohibition in 10 U.S.C. 6112(b), and 
payment of retired pay is not pro- 


Supplies or war materiale—although 
terms “supplies” and “materials” 
ordinarily may be construed as having 
reference to tangible personal prop- 
erty, to construe the term “naval 
supplies or war materials” in the 
prohibition in 10 U.S.C. 6112(b) 
against retired officers of Regular 
Navy or Regular Marine Corps re- 
ceiving payment from U.S. while 
engaged in selling, or contracting or 
negotiating to sell, naval supplies or 
war materials to Dept. of Navy, as 


including only personal property, 
would create a disparity and frustrate 
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Retired—Continued. 

Contracting with the Government—Con. 
purposes of prohibition in every case 
involving other kinds of property; 
therefore, sales activities of retired 
Regular Navy officer in connection 
with contracts for constructing airport 
improvements come within prohibi- 
tion in 10 U.S.C. 6112(b) and he is 
precluded from receiving retired pay 


Severance pay. (See Pay, severance) 

Six months’ death. (See Gratuities, six 
months’ death) 

Station allowances. (See Station Allow- 
ances, military personnel) 

Submarine duty. (See Pay, submarine 
duty) 

Subsistence allowance. (See Subsistence 
Allowance) 

Trailer allowance. (See Trailer Allowance 
for Military Personnel) 

Travel expenses. (See Travel Expenses, 
military personnel) 


MINORS 


Guardians—six months’ death gratuity. 
(See Gratuities, six months’ death, 
children) 


MISCELLANEOUS RECEIPTS 


Special account v. miscellaneous receipts— 
contract refunde—the deposit of unearned 
conservation payments, which are re- 
funded to Govt. by farm producers for 
failure to carry out Great Plains conserva- 
tion contracts executed under sec. 16(b), 
Soil Conservation and Domestic Allot- 
ment Act, as amended, 16 U.S.C. 590p, to 
Treasury as miscellaneous receipts pur- 
suant to sec. 3617, R.S., 31 U.S.C. 484, 
would, to such extent, deplete the amount 
appropriated by Congress for Great Plains 
Conservation program and defeat its pur- 
poses; therefore, such unearned refunds— 
as distinguished from refunds of earned 
payments which benefited the program— 
are for credit to appropriation from which 
made and are available for purposes of the 
program 

NATIONAL ACADEMY OF 

SCIENCES 


, Services for Government 
Cost requirement 

Although the consideration in research 
contracts executed by Govt. agencies 
and National Academy of Sciences is 
required by sec. 3, act of Mar. 3, 1863, 
36 U.S.C. 253, to be limited to actual 
expenses incurred for work, # limita- 
tion on maximum amount payable 
under contracts may be included. 
Modified by 39 Comp. Gen. 391 

In view of record which substantiates 
that claim by National Academy of 
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SCIENCES—Continued. 
Services for Government—Continued. 
Cost requirement—Continued. 

Sciences for amount in addition to 
consideration fixed in contract for per- 
formance of research work for Dept. of 
Agriculture represents difference be- 
tween total actual costs for work and 
payments made pursuant to terms of 
contract, payment of claim will not be 
considered in contravention of provi- 
sion in sec, 3, act of Mar. 3, 1863, 36 
U.S.C. 253, which precludes reim- 
bursement to National Academy of 
Sciences for any compensation above 
actual costs of services performed for 
U.S. Govt. Modified by 39 Comp. 
Gen. 391 

Research contracts between Govt. de 
partments and agencies and National 
Academy of Sciences, which provide 
fixed consideration and for initial pay- 
ment upon execution of contract, con- 
travene provision of sec. 8, act of Mar. 
8, 1863, 36 U.S.C. 253, which requires 
Academy to perform research work for 
U.S. on request, but without com- 
pensation above actual cost of services, 
and advance payment prohibition in 
sec. 3648, R.S., 31 U.S.C. 529. Modi- 
fled by 39 Comp. Gen. 391 


OFFICERS AND EMPLOYEES 


Breaks in service—what constitutes—a 
period between two regular appointments 
when employee has regular appointment 
terminated and is appointed and serves in 
when-actually-employed position without 
regular tour of duty is regarded as break in 
service within 90-day qualifying period in 
sec. 203({), Annual and Sick Leave Act of 
1951, 5 U.S.C. 2062(i), so that upon reap- 
pointment to position subject to leave act 
the employee is required to serve new 
period of 90 days of continuous service for 
annual leave purposes 

Compensation. (See Compensation) 

Consultants. (See Experts and Consult- 
ants) 

Death or injury 
Disability compensation and military re- 

tired pay—rule in case of George v. Tawes 
v. United States, C. Cls. No. 313-58, that 
money allowance paid for disabling in- 
juries in civilian employment under 
Federal Employees’ Compensation Act 
is “pay incident to such [civilian] em- 
ployment” as term is used in sec. 1(b) of 
act of July 1, 1947, 10 U.S.C. 371(b), 
which permits retired members of re- 
serve components of uniformed services 
to receive retired pay based on reserve 
service concurrently with civilian dis- 
ability compensation, will be followed 
in similar cases 
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Death or injury—Continued. 

Transportation of remains. (See Trans- 
portation, remains, deceased civilian em- 
ployees) 

Excepted, etc., positions 
Staius 

Employees who hold excepted positions 
and who are furloughed or separated 
in reductions in force are covered by 
back pay provisions of sec. 6(b)(3) of 
act of Aug. 24, 1912, 5 U.S.C. 652(b) (3). 

Nonpreference employees who hold ex- 
cepted positions are not entitled to job 
protection and back pay rights in mat- 
ters other than reductions in force, so 
that an employing agency is not au- 
thorized to direct retroactive corrective 
restoration action with back pay as 
result of an agency grievance appeal 
by an employee in the excepted service 
when the action appealed from is sus- 
pension, demotion, or removal for 
cause other than reduction in force... 

Preference eligible employees in excepted 
service and those in competitive serv- 
ice are entitled to benefits of sec. 14, 
Veterans’ Preference Act of 1944, 5 
U.S.C. 863, to which regulatory and 
mandatory restriction authority of 
CSC attaches; and, therefore, as in 
reduction-in-force cases, the Commis- 
sion has authority to provide by regu- 
lation for retroactive restoration with 
back pay in connection with agency 
grievance appeals of preference eligible 
employees in demotion cases not in 
volving reductions in force, entitle- 
ment to back pay in cases of dis- 
charges, suspensions, and furloughs 
withuut pay of such preference eligible 
employees under sec. 14 being payable 
under sec. 6(b)(2) of act of Aug. 24. 
1912, as amended, 5 U.S.C. 652(b) (2).. 

Since employees who hold excepted posi- 
tions are covered by Retention Prefer- 
ence Regulations issued pursuant to 
reduction-in-force provisions of sec 12, 
Veterans’ Preference Act of 1944, 5 
U.S.C. 861, the CSC may provide for 
retroactive restoration and back pay 
of such employees who are demoted in 
connection with reductions in force... 

Leaves of absence. (See Leaves of Absence) 

Overseas—foreign differentials. (See For- 
eign Differentials and Overseas Allowance) 

Per diem. (See Subsistence, per diem) 

Retirement. (See Retirement, civilian) 

Salary checks—delivery to bank. (See Com- 
pensation, assignment, banking facilities 
for deposit, etc.) 

Separation action changes—an administra 
tive action in separating employee, who 
at time was disabled due to mental condi- 
tion, without first applying for disability 
retirement on his behalf or without advis- 


ing the employee of eligibility for disability 
retirement is in derogation of obligation’of 
employing agency to secure and preserve 
benefits to which employee Is entitled and 
constitutes basis for setting aside separa- 
tion action, therefore separation may be 
regarded as invalid and records corrected 
to show retirement for disability; however, 
any retirement benefits based on record 
correction are for determination by CSC-_. 


Sick leave. (See Leaves of Absence, sick) 
Status 


Concession contracts—a retired Regular 
Marine Corps officer who ts active 
partner in enterprises which hold con- 
cession contracts with Govt. is not, as 
contract concessionaire, regarded as offi- 
cer of U.S. or as holding civilian position 
under Govt. so as to be precluded by 
1894 dual office act, 5 U.S.C. 62, or 1932 
dual compensation law, 5 U.S.C. 59a, 
from receiving retired pay 

Farm credit banks, etc.—although under 
Title Il, Farm Credit Act of 1959, 12 
U.S.C. 6401, effective Jan. 1, 1960, em- 
ployees of Farm Credit Banks, Federal 
land banks, and banks for cooperatives 
may not be regarded as Govt. employees, 
the clarification of status lends weight to 
view that prior to such date they may 
have been regarded as Govt. employees 
for certain purposes; therefore, applica- 
tion of highest previous salary rate rule 
in establishing salary of employee of 
Farm Credit Administration upon 
promotion made in Oct. 1959, based on 
former position with Federal land bank, 
will not be questioned 


Training 


Compensatory time—in view of restriction 
in see. 10, Govt. Employees Training 
Act, against payment of overtime, unless 
CSC establishes exception, 5 U.S.O. 
2309, employees who are assigned to 
training courses for more than 40 hours 
in any week may not be granted com- 
pensatory time for hours in excess of 40, 
the condition precedent to granting of 
compensatory time in lieu of overtime 
under Federal Employees’ Pay Act of 
1945, 5 U.S.C. 912, being qualification 
for overtime under sec. 201 of the 1945 
act, 5 U.S.C. 911; nor may employees be 
granted compensation at straight time 
rates for overtime training, in view of 
requirement in 1945 act that work in 
excess of 40 hours must be considered 
overtime and payable at overtime rate___ 

Expenses 
Materials—magazine subscription (Su- 

pervisory Management, publication of 
American Management Association, 
Inc.) to be used in conjunction with 
National Science Foundation training 
program may be determined by head 
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of agency to be appropriate purchase of 
training material under sec. 10, Gov- 
ernment Employees Training Act, 
5 U.S.C. 2309; however, the magazine 
being periodical within meaning of 
limitation on purchase of newspapers 
and periodicals, the cost of magazine 
subscription must be charged to 


Training—Continued. 
Overseas—Continued. 
Allowances—Continued. 


or any part of the salary, pay or 
compensation” to employees in 
training programs, they may be 
considered as within broader term 
“compensation” and, therefore, 
when employees are receiving train- 
ing at foreign post, head of depart- 


va niin cikdtitntinpiminitin 320 ment may authorize payment of all 
Meals and room at headquarters—upon or any part of allowances applicable 
determination by head of department to employees permanently stationed 
under sec. 10 of Govt. Employees overseas or may authorize per diem 
Training Act that payment of stipu- as for temporary duty; however, 
lated sum a day, which includes meals although both benefits may not be 
and room for Govt. employee at head- paid, foreign area allowances may be 
quarters while participating in train- paid in addition to transportation 
ing program, is a necessary training of dependents and effects.........-.- 140 
expense, no objection to payment will Under sec. 10 of Govt. Employees 
be made even though per diem allow- Training Act, 5 U.8.C. 2309, em- 
ance in lieu of subsistence may not be ployee who is authorized to receive 
authorized for employee who is not in training at overseas location where 
isa oe nn cos cen cccccs. 119 post differential allowance is payable 
Legal training prohibition may, in discretion of head of depart- 
Special courses—while training of ment, be paid all or part of post 
qualified attorneys employed in Dept. differential which is additional 
of Defense in specialized legal subjects compensation payable under sec. 207 
relating to official duties, such as of Independent Offices Appropria- 
courses in Govt. contracts and trial tions Act, 1949, 5 U.S.C. 118(h), and 
techniques, constitutes legal training, also receive per diem allowance 
such training does not constitute during the period of detail, provided 
“training in a legal profession,” which such employee would be eligible for 
is prohibited by sec. 618, Dept. of post differential if detail or assign- 
Defense Appropriation Act, 1959, 72 ment were in connection with 
Stat. 727, and, in view of specific official duties of position, as dis- 
availability of appropriations for train- tinguished from training............ 140 
ing of civilian employees when ap- Overtime. (See Compensation, overtime, 
proved by Secretary of one of military training courses outside regular tour of 
departments, such legal training con- duty) 
tracts will not be objected to when 
approved..........-. ede eee 58 Transportation or per diem 
Undergraduate v. graduate courses— Election—agency by regulation may 
while prohibition in sec. 618, Dept. of permit employee selected for training 
Defense Appropriation Act, 1959, 72 under Govt. Employees Training Act, 
Stat. 727, against use of funds for 5 U.S.C. 2309, to elect to receive 
training in any legal profession is transportation for dependents and 
intended primarily to preclude train- household effects under seo. 10(2)(B) 
ing of individuals at Govt. expense for of act rather than to receive per diem in 
purpose of obtaining law degrees and lieu of subsistence whenever transpor- 
qualifying as attorneys, it cannot be tation costs are determined to be less 
construed to apply only to under- than estimated per diem for period of 
‘graduate law courses leading to a NDEs aiiattiiencksactncidetet 140 
degree or to exclude graduate courses; Reduction—per diem benefits which 
therefore, each case must be considered may be authorized for employees in 
SOIT GI ienisccececccccccancnds 58 training away from official stations 
Overseas under sec. 10 of Govt. Employees 
Allowances Training Act, 5 U.S.C. 2309, are for 
Although allowances payable to em- determination in accordance with 
ployees in foreign areas may not in Stand. Govt. Travel Regs.; therefore, 
strict sense be considered “salary” requirement in sec. 6.2 of Regs., that 
or “pay” as those words are used in consideration be given to reduction 
sec. 10 of Govt. Employees Training of per diem rate when period of train- 
Act, 5 U.8.C. 2309, which authorizes ing away from official station exceeds 
head of each department to pay “all two months, is for application....... a” @ 
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Training—Continued. 
Transportation or per diem—Continued, 
Revocation—although department is not 
precluded, under sec. 10 of Govt. 
Employees Training Act, from revok- 
ing at any time prior to actual trans- 
portation the determination to pay to 
employee selected for training trans- 
portation costs, which are less than per 
diem in lieu of subsistence for period 
of training, once transportation is 
effected entitlement of employee and 
obligation of Govt. have become fixed 
and may not be changed thereafter, 
either by department or by employee. 
Type of orders—entitlement of em- 
ployees in training programs to 
transportation of dependents and 
household effects or to per diem in 
lieu of subsistence, as provided in 
sec. 10 of Govt. Employees Training 
Act, 5.U.8.C 2309, when facts are such 
that either type of benefit could be 
authorized, depends on whether em 
ployees are issued temporary duty 
orders or permanent change of station 
orders; however, only one of benefits 
may be authorized and there is no 
authority for employee who is author- 
ized to transport dependents and 
effects to training station, because such 
costs are less than estimated total per 
diem for training period, to receive 


difference between transportation costs 
and total per diem 


Transfers—international agencies—military 
officer with NATO. (See Compensation, 
double, concurrent military retired and 
civilian service pay, international organi- 
zations) 


Transportation of dependents. (See Trans- 
portation, dependents) 

Travel expenses. (See Travel Expenses) 

Without compensation—travel expenses of 
person without employment status (See 
Travel Expenses, private parties, use of 
sec. 5, Administrative Expenses Act of 
1946, authority) 


ORDERS 


Amendment 
After travel commenced 
Although department {s not precluded, 
under sec. 10 of Govt. Employees 
Training Act, from revoking at any 
time prior to actual transportation the 
determination to pay to employee 
selected for training transportation 
costs, which are less than per diem in 
lieu of subsistence for period of train- 
ing, once transportation is effected 
entitlement of employee and obliga- 
tion of Govt. have become fixed and 
may not be changed thereafter, either 
by department or by employce....... 


Amendment—Continued. 
After travel commenced—Continued. 

Transportation of trailer belonging to 
member of uniformed services by 
commercial transporter or by other 
means after notice of permanent 
change of station, but before effective 
date of orders, not only involves same 
considerations as in case of shipment 
of household effects by Govt., prior to 
effective date of orders, but also similar 
circumstances in intercepting ship- 
ment in transit on amendment or 
cancellation of orders so that amend- 
ment to sec. 10011 of Joint Travel 
Regulations to permit entitlement to 
trailer allowance for movements made 
prior to effective date of orders, which 
are subsequently amended or canceled, 
would be proper. 

Cancellation after effective date—to permit 
payment of active duty pay and allowances 
to members of uniformed services after 
first of month in which retirement is 
effective until retirement orders are actu- 
ally delivered to member, it must be 
shown that member did not receive notice 
of retirement orders until they were de- 
livered; however, in cases where advance 
notice of retirement orders was given but 
such orders were not delivered, and an 
attempt was made to revoke them—after 
they became effective—and replace them 
with orders which direct retirement at later 
date, the member would have had no 
notice or knowledge of lack of legal author- 
ity and active service even after notice 
would be under color of authority for 
application of de facto rule to permit repay- 
ment of pay and allowances collected for 
such period. 


PANAMA CANAL 


Employees—use of foreign vessels. (See 
Transportation, vessels, foreign, American 
vessel availability) 


PATENTS 


Devices, etc., used by Government—award 
to patent holder. (See Bids, patents, etc., 
items) 


PAY 


Absence without leave 
Civil arrest 
Reparation in lieu of trial 
Although question of whether suffi- 
cient grounds exist for excusing 
absences of members of uniformed 
services,as unavoidable under sec. 
4(b), Armed Forces Leave Act, 37 
U.S.C. 33(b), is primarily for admin- 
istrative determination based on 
individual facts, there may be cases 
where absences after expiration of 
authorized leave of members who, 
following detention by civil author- 
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Page 





Civil arrest—Continued. 

Reparation in lieu of trial—Continued. 
ities, are released without trial upon 
agreement to make reparation for 
civil offense are not due to any mis- 
conduct on part of member but re- 
sult from events beyond member’s 
control which would justify excusing 
absence as unavoidable so forfeiture 
of pay and allowances would not be 


but such orders were not delivered, and 
an attempt was made to revoke them— 
after they became effective—and replace 
them with orders which direct retirement 
at later date, the member would have 
had no notice or knowledge of lack of 
legal authority and active service even 
after notice would be under color of 
authority for application of de facto rule 
to permit repayment of pay and allow- 


NG itive catinidniekdnisintiane 781 ances collected for such period.......... $12 
The basis for excusing as unavoidable Discharge effect—a discharge of an enlisted 
absences of members of uniformed man, which was to be held in abeyance 
services, who are detained by civil in event further hospitalization was 
authorities beyond authorized leave required for new disability not present 
periods and then released upon agree- when member went before Physical 
ment to make reparation for offense, Evaluation Board but which, never- 
should be an absence of misconduct theless, was effected, even though prior 
on part of member rather than lack to effective date of discharge member was 
of criminal culpability.............-. 781 hospitalized for new disability, is con- 
Excused ditional discharge which does not 
Basis terminate member’s active status and, 
Although question of whether suffi- therefore, enlisted member is entitled to 
cient grounds exist for excusing active duty pay until subsequent place- 
absence of members of uniformed ment on temporary disability retired 

services as unavoidable under sec. Re wisenscuncscendacunnndbecdiuandecsase 766 
4(b), Armed Forces Leave Act, 37 Effective date—call to active duty v. place- 
U.S.C. 33(b), is primarily for admin- ment on active list—an officer who was 
istrative determination based on reappointed to active list of Regular 
individual facts, there may be cases Army from temporary disability retired 
where absences after expiration of list effective one day and on same day 
authorized leave of members who, retired effective following day may not 
following detention by civil author be regarded as having been recalled to 
ities, are released without trial upon active duty under appointment when no 
agreement to make reparation for active duty was contemplated for en- 
civil offense are not due to any mis- titlement to active duty pay and allow- 
conduct on part of member but ances for one day in view of par. 1-5a(1), 
result from events beyond member’s Army Regs. 37-104, which provides that 
control which would justify excusing pay of an officer of Regular Army com- 
absence as unavoidable so forfeiture mences on date officer begins to comply 
of pay and allowances would not be with orders calling him to active duty 
Te 781 regardless of date of appointment, and 
The basis for excusing as unavoidable Armed Forces Leave Act of 1946, which 
absences of members of uniformed changed for military officers general rule 
services, who are detained by civil that compensation attaches to an office 
authorities beyond authorized leave and accrues without regard to perform- 

periods and then released upon IE Satine casanciceencann 787 
agreement to make reparation for Hospitalization, medical treatment, ete.— 
offense, should be an absence of re-hospitalization periods—the right of 
misconduct on part of member members of National Guard to pay and 
oe than lack of criminal culpa- “ allowances for periods of hospitalization 

ND. caicemennbetiacnnncsentameagen 7 


Active duty 


Change in effective date of orders—notice 
requirement—to permit payment of 
active duty pay and allowances to mem- 
bers of uniformed services after first of 
month in which retirement is effective 
until retirement orders are actually 
delivered to member, it must be shown 
that member did not receive notice of 
retirement orders until they were deliv- 
ered; however, in cases where advance 
notice of retirement orders was given 


for disabilities or injuries incurred in line 
of duty, pursuant to 32 U.S.C. 318, is 
not limited to initial hospitalization 
periods but includes any periods of re- 
hospitalization necessary for treatment 
of in-line-of-duty injuries, and an ad- 
ministrative determination at end of 
initial period of hospitalization that 
member is able to perform military 
duties while terminating right to pay 
and allowances at that time will not bar 
pay and allowances for any subsequent 
periods of re-hospitalization necessary 
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PAY—Continued 
Active duty—Continued. 
for treatment of injuries and, while bene- 
fits for hospitalization do not have to be 


Page | PAY—Continued Page 
Additional 
Aviation duty. (See Pay, aviation duty) 
Demolition duty 


restricted to total of six months, admin- 
istrative action should be taken with 
reasonable promptness to make final 
disposition of cases to prevent accrual of 
pay and allowances for indefinite number 
of periods of hospitalization........ eesee 


Insane and incompetents 


Persons enlisted or inducted into uni- 
formed services who, after having re- 
ceived active duty pay and allow- 
ances, are discovered to have been 
declared mentally incompetent by 
court prior to entrance into military 
service are entitled to retain pay and 
allowances received under rule that a 
person who can establish that he re- 
ceived pay and allowances in de facto 
status may retain pay and allowances 
received if payments are otherwise 


Persons who, after induction or enlist- 
ment in uniformed services, are found 
by qualified medical doctors to have 
been mentally incompetent on date of 
enlistment or induction may not be 
regarded as insane persons the same 
as persons who have been judicially 
determined by court to be insane prior 
to enlistment or induction; therefore, 
such persons are regarded as members 
of uniformed services until date of 
release from military control and en- 
titled to pay and allowances, paid and 
unpaid, and to travel and transporta- 
tion allowances authorized for mem- 
bers who are discharged on account of 
mental condition; also, such members 
are liable for debts due U.S. at time of 


Although there is no prohibition against 
induction of insane persons into mili- 
tary service similar to prohibition 
against enlistment of insane persons 
(10 U.S.C. 3253; id. 5532), inductees 
should be treated in same manner 
as enlistees who do not acquire any 
right to pay and allowances when ex- 
isting judicial adjudication of mental 
incompetence is not discovered until 
after enlistment; therefore, persons en- 
listed or inducted who, after having 
performed active duty for some time, 
are discovered to have been declared 
mentally incompetent by court prior 
to entrance into military service are 
not entitled to pay and allowances 
through date determination of mental 
competency is made or until release 
from military control or to any unpaid 
pay and allowances for such periods... 


551978 O = 61 = 65 


Evidence 

Members of uniformed services who, 
in connection with assignment to 
various military occupational spe- 
cialties, are taught how to set under- 
water demolition charges may not 
have such training duty regarded as 
primary duty involving demolition 
of explosives to be entitled to incen- 
tive pay for demolition duty, not- 
withstanding that duty may be 
performed under extremely hazard- 
ous conditions. 

The legislative history of sec. 204(a) (7), 
Career Compensation Act of 1949, 37 
U.S.C. 235(a)(7), authorizing incen- 
tive pay for demolition of explosives, 
indicates that such was authorized 
primarily for underwater demolition 
teams of Navy; therefore, term 
“underwater” in phrase “demolish 
by use of explosives underwater ob- 
jects, obstacles, or explosives” in sec. 
9(b), E.O. No. 10152, as amended, 
must be construed as modifying not 
only “‘objects’”” but also words ‘‘ob- 
stacles’’ and “explosives” 


Hazardous duty generally—incapacity pe- 


riod—pay rate—alt hough members of uni- 
formed services in flight status who also 
qualify for incentive pay for hazardous 
duty as subjects in thermal stress, accel- 
eration, or deceleration experiments, and 
who are injured or incapacitated as result 
ofadditional hazardous duty not as result 
of aviation accident, are not entitled to 
incentive pay at rate for aviation duty 
for three-month grace period, they are en- 
titled to incentive pay at rate for specific 
type of hazardous duty being performed 
when incapacity was incurred, for period 
not to exceed three months; however, no 
right to incentive pay would accrue to 
member who is injured while assigned to 
duty as a subject, as distinguished from 
duty as instructor-observer, in low-pres- 
sure chamber experiments 


Low-pressure chamber duty—instructor- 


observer—although members of uni- 
formed services in flight status who also 
qualify for incentive pay for hazardous 
duty as subjects in thermal stress, accel- 
eration, or deceleration experiments, and 
who are injured or incapacitated as re- 
sult of additional hazardous duty not as 
result of aviation accident, are not en- 
titled to incentive pay at rate for aviation 
duty for three-month grace period, they 
are entitled to incentive pay at rate for 
specific type of hazardous duty being per- 
formed when incapacity was incurred, 
for period not to exceed three months; 





978 


PAY—Continued. 





Additional— Continued. 

however, noright toincentive pay would 
accrue to member who is injured while 
assigned to duty as a subject, as distin- 
guished from duty as instructor-observer, 
in low-pressure chamber experiments... 
After expiration of enlistment—cenfinement, 
ete., period—an enlisted member of uni- 
formed services who was confined beyond 
normal date of expiration of enlistment 
pending review of court-martial sentence 
which included dishonorable discharge, 
forfeiture of all pay and allowances and 
confinement to hard labor, and who had 
action of first convening authority set 
aside even though sentence was consist- 
ently approved except for reduction of pe- 
riod of confinement at hard labor, is not 
entitled to pay and allowances beyond nor- 
mal date of expiration of enlistment until 
SE Bs ccbtibbsattiicncnncs 


Aviation duty 
Incapacity period 
Flight pay entitlement 
Members of uniformed services who 
are covered by flight pay provisions 
in sec. 614, Dept. of Defense Appro- 
priation Act, 1960, and who become 
physically incapacitated for flying 
for any reason other than as a result 
of performance of hazardous duty 
may, by regulation, be permitted to 
continue to receive flying pay for 
three months; however, matter of sus- 
pension from flying status at end of 
such period is not required under 
E.O. No. 10152, but is left to dis- 
cretion of individual Secretaries--.- 
The flight pay prescribed in sec. 614, 
Dept. of Defense Appropriation Act, 
1960, for members of uniformed serv- 
ices who have held aeronautical rat- 
ings for 20 years or more and certain 
members stationed outside U.S. orin 
Alaska, where participation in flying 
duty is impracticable, was not in- 
tended as a gratuity irrespective of 
availability and physical fitness of 
such members for flight duty, so that 
implementing regulation which 
would permit flight pay to such 
members who become physically in- 
capacitated for flying duty asa result 
of performance under orders of haz- 
ardous duty for three months follow- 
ing month in which incapacity was 
incurred, as authorized in sec. 10 of 
E.O. No. 10152, would be proper, but 
sec. 614 of 1960 act does not contain 
authority for payment of flight pay 
while member is still incapacitated 
beyond three-month period......... 
Suspension from flying duty—other than 
for physical incapacity—a proposed regu- 
lation to withhold flight pay from mem- 
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Aviation duty—Continued, 


bers of uniformed services, who are cov- 
ered by flight pay provisions in sec. 614, 
Dept. of Defense Appropriation Act, 
1960, and who are suspended from flying 
status for reasons other than for physical 
incapacity, for period of suspension un- 
less suspension is removed within three 
months would not be improper, there 
being no flight requirements for such 
members so that no flight deficiencies 
would have to be made up.............. 


Checkages and forfeitures—discharge ef- 


fect—enlisted member who was paid dis- 
ability severance pay, mileage, and lump- 
sum leave incident to discharge which was 
subsequently determined not to have ter- 
minated member’s active duty status be- 
cause member was hospitalized for new 
disability prior to effective date of dis- 
charge is cqnsidered in active duty status 
after discharge so that checkage should be 
made for payments made incident to in- 
effective discharge........................ 


Confinement periods—after expiration of en- 


listment. (See Pay, after expiration of en- 
listment, confinement, etc., periods) 


Court-martial sentences 


Duty pending review—enlistment expira- 
tion—an enlisted member of uniformed 
services in grade of sergeant first-class 
whose court-martial sentence, which in- 
cluded dishonorable discharge, forfeiture 
of all pay and allowances, and confine- 
ment to hard labor, was approved by 
second convening authority on July 7, 
1958, after member had been restored to 
duty pending appellate review is entitled 
to pay and allowances of sergeant first- 
class until July 6, 1958, thereafter reduc- 
tion in grade to private automatically 
became effective as prescribed in E.0. 
No. 10652, and member is entitled only to 
pay and allowances of private or higher 
grade, if subsequently promoted, until 
date of discharge or until sentence was 
ordered executed, whichever occurred 


Forfeiture execution—an enlisted member 
in grade of sergeant first-class who was 
confined pending appellate review of 
court-martial sentence which included 
dishonorable discharge, forfeiture of pay 
and allowances and confinement to hard 
labor, and who had action of convening 
authority set aside on basis that it erred 
in consideratior of sentence did not have 
an executed forfeiture of pay; and, there- 
fore, from date of action of first conven- 
ing authority until date of normal expira- 
tion of enlistment, member was entitled 
to accrue pay and allowances in grade of 
sergeant first-class in absence of approved 
sentence as used in E.0. No. 10652 
which would effect reduction in grade.. 


Page 
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Lump sum on advance voluntary retire- 
ment—Continued. 
Other retirement—Continued. 


i in ic ME 


of enlisted members of uniformed 
services which may be forfeited by 
general or special courts-martial, when 
member is not sentenced to dishonor- 


being type of retirement effected, if 
officer is removed from temporary 
disability retired list and retired under 
1959 act, he is entitled to lump-sum 


able or bad conduct discharge, is two- OCIS, aici cSiitinsciitaiintaneicae Sica 108 
thirds of member’s basic pay, plus sea Disability retirement of Navy officer 
or foreign duty pay, unless member has under 10 U.S.C. 1201 may not be 
in effect a class Q allotment, in which regarded as voluntary retirement 
event that pay will be reduced by under sec. 2(e) of act of Aug. 11, 1959, 
amount of member’s contribution to P.L. 86-155; hence, officer who has been 
class Q allotment and amount forfeited considered but not selected for con- 
may not exceed two-thirds of reduced tinuation on active list and who is 
amount. Modified by 39 Comp. Gen. eligible for $2,000 payment provided in 
CRs fo senda cicinticiithesbcccicsctions act of Aug. 11, 1959, but who is sub- 
Provision in 10 U.S.C. 4837(b) reserving sequently retired for disability is not 
to enlisted members one-third of entitled to $2,000 payment as officer 
monthly pay which is immune from voluntarily retired. .................. 108 
stoppage for administratively deter- Navy officer who has submitted applica- 
mined debts does not limit amount of tion for voluntary retirement under 
court-martial forfeiture that may be act of Aug. 11, 1959, P.L. 86-155, but 
adjudged or collected, but only pre- who is retired for disability may not 
vents deductions from pay for debts be regarded as retired under 1959 act 
administratively determined to be due to be entitled to $2,000 lump-sum 
U.S., in addition to court-martial for- payment for voluntary retirements... 108 
feitures and amounts otherwise author- Selection board recommendation—Navy 
ized by law to be withheld, which officer whose application for voluntary 
would reduce member’s pay actually retirement was approved prior to enact- 
received for any month to less than ment of P.L. 86-155, Aug. 11, 1959, or 
one-third. Modified by 39 Comp. after enactment thereof but prior to 
i, Ulinineatdtcscvcanmeasdcesnnunres action by selection board, is not entitled 
The ruling of U.S. Court of Military to $2,000 lump-sum payment, since 
Appeals in U.S. v. Jobe, 27 C.M.R. requirement in sec. 2(d) of 1959 act that 
350, 10 U.S.C.M.A. 276, on Mar. 13, member be recommended for noncon- 
1959, that impositior of total forfeitures tinuation on active duty by selection 
by general court-martial without board is condition precedent to entitle- 
punitive discharge is not expressly for- ment to lump-sum payment_........... 108 
bidden by Uniform Code of Military Temporary disability retirement—place- 
Justice has effect of declaring sentence ment of officer on temporary disability 
of total forfeiture of pay and allowances retired list under 10 U.S.C. 1202 is not 
without punitive discharge a legal final and permanent removal from active 
sentence so that right of service mem- list but merely initial step in series which 
ber to have reserved one-third of pay may lead to return to duty, retirement 
and allowances for period covered by or separation for physical disability so 
sentence of general court-martial to that officer who is otherwise eligible for 
total forfeitures but not including puni- $2,000 payment provided in act of Aug. 
tive discharge is too doubtful to war- 11, 1959, for officers voluntarily retired, 
rant payment, and, therefore, disburs- but who is placed on temporary disa- 
ing officers may not effect payment in bility retired list is not entitled to $2,000 
such cases. 39 Comp. Gen. 46, PAST ivs dtiinsdeccanisntieiialindancce 108 
ila Sivecccsenciaidcetedowsae Time—Navy officer who, prior to action of 
Lump sum on advance voluntary retirement selection board on the continuation of 
Other retirement the member on active duty, applies for 
Although Navy officer who is hospital- voluntary retirement under act of Aug. 
ized or is being physically evaluated for 11, 1959, and is voluntarily retired is 
possible disability retirement at time entitled to $2,000 lump-sum payment, 
it is determined he is eligible for retire- provided officer’s name was considered 
ment under act of Aug. 11, 1959, P.L. by board and not selected for continua- 
86-155, but who is subsequently retired tion prior to approval of retirement ap- 
for disability is not entitled to $2,000 plication, the time of submission of ap- 
payment for voluntary retirements un- plication not being material to entitle- 
der 1959 act, the determining factor ment to payment-_............ a 
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PAY—Continued. 
Readjustment payment to reservists on 
involuntary release 
Five years of service 
Training duty 


Although active duty for training 
performed on or after Aug. 10, 1956, 
by member of reserve component of 
Armed Forces may be considered 
as active duty to determine eligi- 
bility for, or the amount of, lump- 
sum readjustment pay under act of 
July 9, 1956, such duty performed 
prior to Aug. 10, 1956, may not be 
considered as active duty for those 
purposes because change in definition 
of active duty to include training 
duty contained in act of Aug. 10, 
1956, does not apply retroactively... 

Inclusion in definition of “active 
duty” in 10 U.S.C. 101(22), which 
was enacted into positive law by 
act of Aug. 10, 1956, of “full time 
training duty” requires application 
of such definition to service per- 
formed by members of reserve com- 
ponents of Armed Forces after such 
date rather than more restrictive 
definition in sec. 101(b), Armed 
Forces Reserve Act of 1952; there- 
fore, member of reserve component 
may have periods of active duty for 
training performed on or after Aug. 
10, 1956, credited as part of continu- 
ous active duty necessary for eligi- 
bility for lump-sum readjustment 
payment prescribed in sec. 265, 
Armed Forces Reserve Act of 1952, 
as added by act of July 9, 1956, and, 
since active service means service 
on active duty (10 U.S.C. 101(24)), 
he may have such service included 
for use as @ multiplier in computa 
tion of amount of readjustment pay. 
36 Comp. Gen. 129, modified....... 


Retired 
Advancement on retired list 
Enlisted members advanced to officer 


grade 

Members of uniformed services who 
have had service prior to Nov. 12, 
1918, and who at time of retirement 
for physical disability are serving in 
enlisted grades but are determined 
to be eligible for retired pay com- 
puted on basis of commissioned 
officer grade or rank, under secs. 
402(d) and 409, Career Compensa- 
tion Act of 1949, are regarded as 
being retired as officers and entitled 
to have retired pay computed on 
basis of 75% of pay of officer grade 
as required by fourth par., sec. 15, 
Pay Readjustment Act of 1942, in 
accordance with the holding in 
Jakway vy. U.S., OC. Cls. No. 51-58, 


Page | PAY—Continued. 
Retired—Continued. 
Avancement on retired list—Continued. 
Enlisted members advanced to officer 


grade—Continued. 
decided July 13, 1959, which will 
be followed in settlement of similar 
cases. 36 Comp. Gen. 8, overruled_. 
Member of uniformed services who 
had service prior to Nov. 12, 1918, 
and who was serving on active duty 
in enlisted grade at time of disability 
retirement when member was de- 
termined to be eligible for retired 
pay as officer in grade of major, 
although at the time he held Reserve 
commission as lieutenant colonel 
is regarded as being retired as officer 
and entitled by virtue of sec. 402(i), 
Career Compensation Act of 1949, 
to have retired pay computed on 
basis of 75% of pay of grade of lieu- 
tenant colonel as provided under 
4th par., see 15, Pay Readjustment 
Act of 1942 


Annuity elections for dependents 
Correction of erroneous elections 


Time for election—defecte—retired 
member of uniformed services who 
sent telegram to finance center on 
Apr. 30, 1954—the deadline for 
submission of annuity option elec- 
tions by retired members under 
Uniformed Services Contingency 
Option Act of 1953, now 10 U.8.0. 
1431-1444—advising that he had lost 
election papers and that he wanted 
to take advantage of option for 
youngest child may be regarded as 
having made valid election even 
though rate of reduced retired pay 
applicable to election was not stated 
in telegram, and subsequent con- 
firmation and execution of election 
may be regarded as confirmatory in 
nature and merely correcting formal 
defect in otherwise valid and bind- 
BR GRR wcccconcceenesensasecese 

Validity 


Survivor’s annuity election form 
which was signed, witnessed and 
submitted within one-year time 
limitation for application by active 
members, stipulated in sec. 3(a), 
Uniformed Services Contingency 
Option Act of 1953, 10 U.S.C. 1432, 
but which, when returned for cor- 
rection and/or completion of 
designated options, was inadvert- 
ently mislaid and not located 
until over year and a half later 
constitutes valid, effective, elec 
tion and corrections which were 
consistent with original election 
do not constitute modification of 
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Retired—Continued. 
Annuity elections for dependents— Con. 


Correction of erroneous elections—Con. 


Correction of erroneous elections—Con. 


Validity—Continued. Validity— Continued. 

original election or new and desired for surviving wife and 
different election.............. a children, designated as potential 

Retired member of uniformed serv- beneficiaries may be regarded as 
ices who failed to sign annuity valid elections and member sub- 
option election form which was sequently may clarify election to 
mailed to finance center prior to express without ambiguity his 
Apr. 30, 1954—the deadline for original intention................. 481 
submission of elections by retired Evidence 
members not on active duty on Although regulations issued pursuant 
Nov. 1, 1953, effective date of to Uniformed Services Contingency 
Uniformed Services Contingency Option Act of 1953, 10 U:S.C. 
Option Act of 1953, now 10 U.S.C. 1431-1444 provide that any signed 
1431-1444—is regarded as having copy of election form constitutes 
made actual timely election, and primary evidence of election of 
subsequent actions in executing options, they do not bar use of 
and signing election of option secondary evidence when primary 
forms after deadline date, which evidence cannot be located by 
were consistent with prior action, administrative office due to inad- 
were confirmatory in nature and vertent loss or destruction; however, 
may be considered as merely cor- any determination of validity of 
recting formal defect in otherwise option on basis of secondary evi- 
valid and binding election........ 456 dence depends upon particular facts 

Retired member of uniformed of individual case, the nature of 
services who sent telegram to secondary evidence. and degree of 
finance center on Apr. 30, 1954— certainty of evidence to establish 
the deadline for submission of AR ittiincncecnadettinmniabinan 349 
annuity option elections by retired In absence of signed copy of survivor- 
members under Uniformed Serv- ship annuity option election form 
ices Contingency Option Act of which cannot be located, secondary 
1953, now 10 U.S.C. 1431-1444— evidence including punch card data 
advising that he had lost election which indicates amount of option 
papers and that he wanted to take and time of execution, together with 
advantage of option for youngest information from member which 
child may be regarded as having implies that he had previously exe- 
made valid election even though cuted a valid election, although the 
rate of reduced retired pay appli- member now desires to withdraw 
cable to election was not stated in from program, afford certainty of fact 
telegram, and subsequent con- that timely and valid election was 
firmation and execution of election made so that right of enlisted mem- 
may be regarded as confirmatory ber’s wife to receive survivorship 
in nature and merely correcting benefits on basis that member had 
formal defect in otherwise. valid not made timely and valid election 
and binding election.............. 456 could not be denied solely for reason 

Member of uniformed services who that primary evidence cannot be 
executed timely election to provide ee 349 
an annuity or annuities for wife Incompetents—time for election—a sur- 
and children, but who failed to vivorship annuity election on behalf 
indicate wife’s date of birth, may of mentally incompetent member of 
be permitted to furnish informa- uniformed services, which was made 
tion and to clarify election to show by Sec. of Army five months after 
particular options for wife and member was placed on temporary dis- 
children; however, he may not be ability retired list and subsequent to 
permitted to modify original member’s death due to delay in acting 
election to eliminate his wife as on wife’s request for annuity in order 
potential beneficiary.............. 481 to obtain verification of ages of the 


Survivor annuity option elections 
made by members of uniformed 
services, which are not absolutely 
in contravention of statute but 
which contain patent ambiguity as 
to type of annuity or annuities 


beneficiaries who were born in a foreign 
country, may be regarded as timely 
election in absence of any specific 
provision concerning time within 
which an election by department head 


on behalf of an incompetent member 
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Retired—Continued. Retired—Continued. 
Annuity elections for dependents—Con. Annuity elections for dependents—Con. 
must be made and in view of necessity Readjustment of retired pay—Con. 
to consider time for correspondence Deduction changes—Continued. 
involved in particular case- -....----. 790 may only be made from the day 
Readjustment of retired pay following period of GAO settle- 
Deduction changes ee ee a 886 





Court of Claims judgment for in- 
creased retired pay, which did not 
take into consideration the change 
in the costs of member’s annuity 
option elections, does not operate 
to estop adjustment of the con- 
tingency option costs for both the 


period covered by the judgment 
and any period thereafter based on 
increased retired pay rate fixed by 


Time for election, etc. 

After retirement—purpose of sec. 3, act 
of Aug. 11, 1959, P.L. 86-155, con- 
cerning effect of survivorship an- 
nuity option election changes or 
revocations by officers of Regulat 
Navy or Marine Corps who are 


voluntarily retired under 1959 act, 
was not to permit elections after 
retirement but was merely to change 


ic tcccuncdstenttistettticceee 886 five-year limitation period in 10 
GAO settlement which increased U.8.C. 1481(c); therefore, Navy 
retired pay of member of uni- officers who are retired pursuant to 
formed services but did not estab- act of Aug. 11, 1959, may not after 
lish the separate matter of the retirement change survivorship 
resulting change in retired pay de- annuity option elections............ 226 
ductions for costs of annuity for Other than voluntary retirement— 
member’s dependents, because in- Navy officer who is retired for physi- 
formation concerning member’s cal disability, although he might 
survivorship annuity election was otherwise be eligible for voluntary 
not furnished, does not preclude retirement under act of Aug. 11, 1959, 
administrative adjustment of P.L. 86-155, may not be regarded as 
member’s account retroactively to having been voluntarily retired 
beginning of period in which mem- under 1959 act to come within pur- 
ber’s retired pay was increased... 886 view of sec. 3 of 1959 act to change or 
In the case of member whose claim revoke survivorship annuity option 
for increased retired pay was al- election without regard to the time 
lowed pursuant to judgment of limitations in 10 U.S.C, 1431........ 226 
Court of Claims, the matter of Record correction—right of member of 
proper costs of member’s Uni- uniformed services to elect survivor- 
formed Services Contingency Op- ship annuity under Uniformed Serv- 
tion Act election, which was not ices Contingency Option Act of 1953, 
involved in suit before Court of which arises as result of correction of 
Claims, is affected by the judg- military record, comes into existence 
ment only to extent that such when correction is made and suth 
judgment fixed rates of member’s right may not be exercised in ad- 
retired pay; and, therefore, the vance; therefore, annuity election 
annuity costs should be adjusted made by retired Naval Reserve offi- 
administratively from effective cer when not eligible to make elec- 
date of member’s annuity option tion does not have force and effect 
election based upon increased when, after officer’s death, military 
retired pay rate fixed by Court... 886 records are corrected to retroactively 


Under settlements by GAO which 
increase retroactively the retired 
pay of members of uniformed 
services and also include adjust- 
ment of deductions for costs of 
annuities for members’ depend- 
ents, which adjustments are sub- 
sequently determined to be incor- 
rect, the GAO will, in case of an 
overpayment, undertake to obtain 
a refund from member and in the 
case of underpayment will issue 
supplemental settlement, and ad- 
ministrative action to correct 
annuity deductions in such cases 


place him on disability retired list 
at time of release from active duty... 74 
Service recomputations—survivorship 
annuity option election which was 
made by enlisted member of Army, 
who had completed 18 years’ service 
for pay purposes prior to time rede- 
termination was made under Miss- 
ing Persons Act, 5 U.S.C. App. 1001, 
that creditable service exceeded 20 
years based on period when as Phil- 
ippine Scout he had been paroled by 
enemy, is invalid election made 
after member was no longer eligible 
to make election under 10 U.S.O. 
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Annuity elections for dependente—Con. Disability 
Time for election, ete.—Continued, Discharge effect 
1431, which requrieselections to be made retired enlisted member of the Regu- 


prior to completion of 18 years’ serv- 
ice, the service redetermination hav- 
ing no effect on member’s service 
since during parole time he was en- 
titled to credit as enlisted member; 
therefore, amount of retired pay, 
which was deducted on basis of in- 


An undesirable discharge issued to 


lar Marine Corps under authority 
in sec. 6, Naval Reserve Act of 1938, 
which was subsequently determined 
to be inapplicable to enlisted men on 
retired list of Regular Marine Corps 
{s invalid discharge issued without 


authority of law and unlike valid 


inlower rank, Army of U S., although 


valid election, should be refunded... 198 undesirable discharge does not ter- 
Validity minate member’s status; therefore, 
Survivor’s annuity election form retired pay is payable to member 
which was signed, witnessed and after issuance of such discharge... 129 
submitted within one-year time An enlisted member of uniformed serv- 
limitation for application by active ices who was placed on temporary 
members, stipulated in sec. 3(a), disability retired list, pursuant to 10 
Uniformed Services Contingency U.S.C. 1202, following ineffective dis- 
Option Act of 1953, 10 U.S.C. 1432, charge is not precluded from receiv- 
but which, when returned for correc- ing retired pay from effective date of 
tion and/or completion of designated placement on such list_............. 766 
options, was inadvertently mislaid Enlisted members eligiblefor retired pay 
and not located until over year and based on officer rank 
a half later constitutes valid, effec- Members of uniformed services who 
tive, election and corrections which have had service prior to Nov. 12, 
were consistent with original election 1918, and who at time of retirement 
do not constitute modification of for physical disability are serving in 
original election or new and different enlisted grades but are determined 
icracttasecemnanimieionen 80 to be eligible for retired pay com- 
In absence of any authority in Uni- puted on basis of commissioned offi- 
formed Services Contingency Option cer grade or rank, under secs. 402(d) 
Act of 1953, now 10 U.S.C. 1431-1444, and 409, Career Compensation Act 
for execution of survivorship annuity of 1949, are regarded as being retired 
option election by anyone other than as officers and entitled to have re- 
member, in case of mental compe- tired pay computed on basis of 75% 
tency, election made by wife of phys- of pay of officer grade as required by 
ically incapacitated member by vir. fourth par., sec. 15, Pay Readjust- 
tue of power of attorney may not be ment Act of 1942, in accordance 
regarded as valid election........... 112 with the holding in Jakway v. U.S., 
In order for survivorship annuity op- C. Cls. No. 51-58, decided July 13, 
tion election executed by other than 1959, which will be followed in set- 
member who is shown to be men- tlement of similar cases. 36 Comp. 
tally competent but physically in- Gath. ©, CVU. cnccccecccoedscse 855 
capable of executing or signing to Member of uniformed services who 
constitute valid election, the mem- had service prior to Nov. 12, 1918, 
ber must be fully aware of decision and who was serving on active duty 
he is making under Uniformed Serv- in enlisted grade at time of disability 
ices Contingency Option Act of 1953, retirement when member was deter- 
and knows what the effect will be mined to be eligible for retired pay as 
and approves action so as to consti- officer in grade of major, although at 
tute signing of his name as his own the time he held Reserve commission 
signature in legal effect; conse- as lieutenant colonel, is regarded as 
quently, evidence which indicates being retired as officer and entitled 
that, although member was physi- by virture of sec. 402(i), Career 
cally incapable of signing election at Compensation Act of 1949, to have 
time wife attempted to execute elec- retired pay computed on basis of 75% 
tion under power of attorney, he had of pay of grade of lieutenant colonel 
no recollection of making decision as provided under 4th par., sec. 15, 
regarding election does not establish Pay Readjustment Act of 1942..... 855 
with certainty that election is valid Members who held higher rank than 
one and member Is entitled to refund at retirement but without service—an 
of annuity deductions made under Army officer who at time of disabilitv 
Gi skthecantcanneeduondaendiieds 112 retirement was serving on active duty 
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Disability—Continued. 

Members who held higher rank than at 
retirement but without service—Con. 
he he!d higher permanent Reserve rank 
in Officers’ Reserve Corps, and who 
elected under sec. 415, Career Com- 
pensation Act of 1949, to receive retired 
pay computed at 75% of active duty 
rank under laws in effect Sept. 30, 
1949—prior to Career Compensation 
Act of 1949—is entitled to retired pay 
of higher permanent Reserve grade, 
notwithstanding member never served 
on active duty in such grade, in ac- 
cordance with holding in Neri v. U.S., 
C. Cls. 81-58, April 8, 1959............ 

Most favorable formula—in view of indi- 
cation that Congress in enacting sec. 7, 
act of May 20, 1958, which permits re- 
computation of retired pay of three- 
and four-star generals and admirals, 
intended to confer on such members 
greater benefits than those in sec. 4(a) 
rather than to deprive them of their 
right to pay benefits under sec. 4(a) if 
computation thereunder would result 
in greater retired pay, provision in sec. 
7(c) that “unless he is entitled to a 
higher amount under some other pro- 
vision of law’’ is interpreted as author- 
izing computation of disability re- 
tired pay for lieutenant general, who 
had more than 180 days’ service in such 
grade, on basis of retired pay to which 
he was entitled on May 31, 1958, plus 
6% increase authorized under sec. 4(a) 
of act. 388 Comp. Gen. 281, id. 701, 


Effect of act of September 1, 1954, prohibit- 
ing payment to persons convicted of 
certain offenses—effective date—the ef- 
fective date of a conviction for stoppage 
of retired pay pursuant to sec. 1, act of 
Sept. 1, 1954, 5 U.S.C. 2282, should, in 
absence of an authoritative judicial de- 
cision, be determined in a manner which 
will result in the least expenditure of 
public funds so that the day a jury re 
returns a verdict of guilty, rather than a 
later date when judgment is orderered 
executed, should be considered time of 
conviction and retired pay stopped the 
NE nacikasckibadeesecwecmncne 


Effective date 


Amendment, revocation, etc.—to permit 
payment of active duty pay and allow- 
ances to members of uniformed serv- 
ices after first of month in which retire- 
ment is effective until retirement 
orders are actually delivered to mem- 
ber, it must be shown that member did 
not receive notice of retirement orders 
until they were delivered; however. in 
cases where advance notice of retire- 
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Retired—Continued. 
Effective date—Continued. 


ment orders was given but such orders 
were not delivered, and an attempt 
was made to revoke them—after they 
became effective—and replace them 
with orders which direct retirement at 
later date, the member would have had 
no notice or knowledge of lack of legal 
authority and active service even after 
notice would be under color of author- 
ity for application of de facto rule to per- 
mit repayment of pay and allowances 
collected for such period .............. 
First of month following application— 
correction of records of Army enlisted 
member to show effective date of 
placement on retired list as Jan. 3, 1958, 
and continuation in active duty status 
until such date, because of failure to 
timely process member’s application 
for retirement, does not change or 
abrogate laws relating to retired pay, 
particularly Uniform Retirement Date 
Act of April 23, 1930, 5 U.8.0. 47a, 
which requires that retirements take 
effect on first day of month following 
month in which retirement is effec- 
tive; therefore, member must be re- 
garded as being in nonpay status for 
period Jan. 4, 1958, to end of month, 
and retired pay for that period is 
required to be refunded......... enone 


Fleet reservists 


Active duty after retirement 
Service credits 
Provision in sec. 208, Naval Reserve 
Act of 1938, which excluded two 
months of obligated active duty in 
each 4-year period which enlisted 
members were required to perform 
after transfer to Fleet Reserve for 
recomputing retainer and retired 
pay based on active service after 
retirement or transfer, was effec- 
tive until repeal by act of Aug. 10, 
1956, so that such active duty per- 
formed prior to Aug. 10, 1956, is 
not creditable to increase retired 
pay; however, in view of definition 
of active duty in 10 U.8.O. 101(22), 
such training duty performed 
after Aug. 10, 1956, by enlisted 
members after transfer to Fleet 
Reserve is to be regarded as active 
duty for increasing retainer or re- 
tired pay under 10 U.S.O. 1402(a). 
Members of uniformed services who 
had less than 16 years’ service 
when transferred to Fleet Reserve 
under act of July 1, 1922, and who 
performed active duty after trans- 
fer may be granted constructive 
service of 16 years to which mem- 
bers may have added the subse- 
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Fleet reservists—Continued. 
Active duty after retirement—Continued, 
Service credits—Continued. 
quent active duty service to qual- 
ify for increased retired pay under 
sec. 208, Naval Reserve Act of 
1938, 34 U.S.C. 854g, in accordance 
with Mojica, et al. v. United States 
(Senst case), C. Cls. No. 264-52, 
which recognized such construc- 
tive service; therefore, similar 
claims will be settled accordingly 
and administrative payments 
made on this basis will not be 
questioned. 37 Comp. Gen, 383, 
GU aie stisixa co adiedenci wee 
Application of act of July 24, 1956 
Enlisted member of Regular Marine 
Corps who was not discharged from 
permanent enlisted status until 
April 15, 1944, when he had com- 
pleted over 20 years of active service, 
although he had accepted permanent 
commission as warrant officer on 
Aug. 11, 1943, and who remained in 
officer status until resignation from 
service on June 20, 1945, may not 
have enlisted status regarded as con- 
tinuing beyond date of acceptance 
of permanent-commission as warrant 
officer; therefore, member not having 
completed 20 years of active service 
at time permanent enlistment termi- 
nated on Aug. 11, 1943, does not 
qualify for appointment to Fleet 
Marine Corps Reserve and transfer 
to retired list under act of July 24, 


Regular Marine Corps member who 
resigned as Officer on June 20, 1945, 
after having completed twenty years 
and one month of active service on 
April 15, 1944, when he was dis- 
‘charged from permanent enlisted 
status although he had accepted 
commission as warrant officer on 
Aug. 11, 1943, at which time he did 
not have twenty years of active serv- 
ice to qualify for appointment to 
Fleet Marine Corps Reserve and 
transfer to retired list under act of 
July 24, 1956, may not have resigna- 
tion from commission regarded as 
discharge under 1956 act which ap- 
plies to former members who had 
enlisted status at time of discharge 
prior to Aug. 10, 1946, and who at 
that time had completed 20 years of 
SU ics ca csencesanccndnanate 

An enlisted member who was in re- 
ceipt of retainer pay at time of dis- 
charve from Fleet Reserve on Sept. 
24, 1941, having been transferred to 
Fieet Reserve on Aug. 25, 1936, upon 
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Fleet reservists—Continued. 

Application of act of July 24, 1956—Con. 
completion of 20 years of active Fed- 
eral service does not come under act 
of July 24, 1956, which was intended 
to authorize transfer to Fleet Reserve 
or Fleet-Marine Corps Reserve and 
retirement of only those former en- 
listed men who were discharged prior 
to Aug. 10, 1946, and who had not 
then been eligible for transfer to 
Fleet Reserve because their 20 years 
or more of active service was not en- 
tirely in Navy or Marine Corps; and, 
therefore, member may not be re- 
appointed to Fleet Reserve for en- 
titlement to retired pay under sec. 3 
of the act which provides for compu- 
tation of retired pay on annual and 
longevity pay received at time of 
seis citincihecrkenstlitialisititaliistiaiiipis 

Service computation corrections—when 

record of member of naval service 
transferred to Fleet Reserve or Fleet 
Marine Corps Reserve is corrected to 
reflect additional service credits, pur- 
suant to 10 U.S.C. 6332, the ten-year 
limitation period in act of Oet. 9, 1940, 
31 U.S.C. 71a, commences to run from 
date of correction of member’s records 
rather than from date of transfer of 
member to Fleet Reserve or Fleet Ma- 
rine Corps Reserve, and, upon such 
correction, member is entitled to re 
tainer pay from date of transfer in ac- 
cordance with grade and number of 
years creditable service, as corrected... 
Increases under act of May 20, 1958—gen- 
erals, admirals, etc.—in view of indica- 
tion that Congress in enacting sec. 7, act 
of May 20, 1958, which permits recom- 
putation of retired pay of three- and four- 
star generals and admirals, intended to 
confer on such members greater benefits 
than those in sec. 4(a) rather than to de- 
prive them of their right to pay benefits 
under sec. 4(a) if computation there- 
under would result in greater retired pay, 
provision in sec. 7(c) that “unless he is 
entitled to a higher amount under some 
other provision of law’ is interpreted as 
authorizing computation of disability 
retired pay for lieutenant general. who 
had more than 180 days’ service in such 
grade, on basis of retired pay to which 

he was entitled on May 31, 1958, plus 6% 

increase authorized under sec. 4(a) of 

act. 38 Comp. Gen. 281, id. 701, modi- 


Re-retirement 
After October 1, 1949—in absence of court 
decision holding that re-retirement 
concept of Gordon case, Gordon v. U.S., 
134 ©. Cls. 840, under which retired 
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Retired—Continued. 
Re-retirement—Continued. 
members of uniformed services who 
served in military or naval forces prior 
to Nov. 12, 1918, and who again served 
on active duty after initial retirement 
are brought within retired pay provi- 
sions of 4th paragraph of sec. 15, Pay 
Readjustment Act of 1942, governs 
rights of member whose last period of 
active duty extended beyond Oct. 1, 
1949, effective date of Career Compen- 
sation Act of 1949, the retired pay of 
such member is for determination 
under sec. 516, of Career Compensa- 
PRE TA. cased cctcdecencnsntiansess~. 
Application of concept 
Re-retirement concept as applied to 
retired members of uniformed serv 
ices by C. Cls. in Bailey v. U.S., 134 
C. Cls. 471, Travis v. U.S., 137 
C. Cls. 148, and Seliga v. U.S., 
137 C. Cls. 710, to permit additional 
retired pay rights based on inactive 
time on retired list or in Fleet Re 
serve under sec. 402(d) of Career 
Compensation Act of 1949, will be 
followed in similar cases involving 
re-retirements before Oct. 1, 1949— 
effective date of Career Compensa- 
tion Act of 1949—where members 
have elected to qualify for retired 
pay under sec. 411 of 1949 act. 37 
Comp. Gen. 31, modified........... 
Application of “re-retirement” con- 
cept of Gordon case, Gordon v. U.S., 
134 C. Cls. 840, to Carhart case, 
Carhart v. U.S., C. Cls. 353-67, 
affords no basis for holding that 
World War I officer who was re- 
leased from active duty after Oct. 1, 
1949, was ‘‘re-retired’”’ under rule in 
Gordon case, because Carhart case 
was not concerned with 4th para- 
graph of sec. 15, Pay Readjustment 
Act of 1942, the member having no 
service prior to Nov. 12, 1918; also, 
member was released from active 
duty prior to Oct. 1, 1949, effective 
date of Career Compensation Act of 
1949, and was not within purview of 
sec. 516 thereof which governs re- 
tired pay rights of World War I 
officers who served on active duty 
after Oct. 1, 1949, in absence of court 
decision on applicability of sec. 516 
OI inn ccctttiinttiinincncnes 
A retired officer who is in receipt of 
disability retired pay on basis of 
grade of major with over 18 years’ 
service but who, after promotion 
to grade of lieutenant colonel while 
@ inactive duty, served on active 
duty in higher grade from July 31, 
1946, to Oct. 31, 1947, comes under 
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Re-retirement—Continued. 
Application of concept—Continued. 
sec. 203(f), Army and Air Force 
Vitalization and Retirement Equal- 
ization Act of 1948, which authorizes 
computation of retired pay on basis 
of base and longevity pay which he 
would receive if serving on active 
duty in such higher grade, and under 
holding in Carhart v. U.S.,C.Cls, No, 
353-57, July 13, 1959, which extended 
re-retirement concept to cases under 
sec. 203(f); however, proviso pre- 
cluding longevity credit for retired 
list service and fact that act is not 
retroactive precludes recomputation 
of retired pay in grade of lieutenant 
colonel with over 18 years’ service 
prior to date of act—June 29, 1948. 
38 Comp. Gen. 137, modified... _... 
Service credite—time between appoint- 
ment as officer and acceptance—since 
protfered commission in Regular Army 
does not give rise to Regular Army 
commissioned status until it is accepted 
and active commissioned service under 
appointment made under act of Dec. 28, 
1945, which authorizes appointment 
of additional officers of Regular Army, 
could not begin until date of formal 
acceptance of commission, the time 
between date of such appointment and 
acceptance may not be considered for 
retirement purposes under 10 U.S.C. 
3927(a) which provides that service 
creditable under 1945 act is service credit- 
able at time of appointment plus active 
service after that appointment and sec. 9 
of 1945 act as added by act of May 15, 
1947, which provides that date of nomi- 
nation by President, if Senate is in ses- 
sion, or if Senate is in recess date of recess 
appointment shall be considered date of 
appointment, does not require any 
change in computation of creditable 
service under 1945 act appointments... 
Termination—discharge—an undesirable 
discharge issued to retired enlisted mem- 
ber of Regular Marine Corps under 
authority in sec. 6, Naval Reserve Act 
of 1938, which was subsequently de- 
termined to be inapplicable to enlisted 
men on retired list of Regular Marine 
Corps is invalid discharge issued with- 
out authority of law and unlike valid 
undesirable discharge does not terminate 
member’s status; therefore, retired pay 
is payable to member after issuance of 
CR I scnccccntnetetencancene 
Warrant officers—higher rank—retired 
pay increase purposes—although Army 
member who, after retirement as war- 
rant officer with over 25 years’ service 
on Feb. 28, 1945, was recalled to active 
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duty on Nov. 11, 1946, and released in 
rank of captain on June 30, 1949, is en- 
titled to have inactive time on retired 


1956, may not be included in com- 
putation of length of active service 
to increase retired pay, there being 
no indication of congressional inten 
tion that 10 U.S.C. 101(22), as 
enacted into positive law by act of 
Aug. 10, 1956, which effected sub- 
stantive change in definition of 


Active duty after retirement—Continued. 
Training duty—Continued. 
active duty to include training duty, 


Enlisted service 
Acceptance of commission § effect— 
enlisted member of Regular Marine 
Corps who was not discharged from 
permanent enlisted status until April 
15, 1944, when he had completed over 
20 years of active service, although he 
had accepted permanent commission 


list credited for longevity pay purposes should have retroactive application. 241 
while on active duty, laws under which Cadet, midshipman, etc.—retired pay—the 
active duty pay is computed are distinct holding in Jalbert v. U.S., C. Cls. No. 
and separate from those under which 207-58, which permitted credit for 
retired pay is computed and pursuant retired pay purposes for cadet service 
to laws under which member is entitled under appointment to Military Acade- 
to receive retired pay—sec. 4a of act of my made prior to Aug. 24, 1912, and for 
June 4, 1920, as amended, 10 U.S.C. 594, midshipman service under appointment 
for period prior to Oct. 1, 1949—effective to Naval Academy made prior to Mar. 
date of Career Compensation Act of 4, 1913, notwithstanding that person 
1949, and sec. 511 of the 1949 act for sub- concerned was not “in the service” on 
sequent period—there is no authority June 10, 1922—date of approval of Joint 
for inclusion of inactive retired list Service Pay Act—which preserved cadet 
service in computation of retired pay... 181 and midshipman service to persons who 
Service credits acquired the right prior to June 10, 1922, 
Absence due to misconduct, etc.—enlisted will be followed in settlement of similar 
member’s absence—retired pay pur- CN 2a csc ccchstkndtietceceedionsmiue 502 
poses—time lost by enlisted member of Constructive 
uniformed services by reason of sickness Fleet reserviste—members of uniformed 
due to misconduct (SKMC time), which services who had less than 16 years’ 
was required by act of Aug. 29, 1916, service when transferred to Fleet 
to be made good and which is not credit- Reserve under act of July 1, 1922, and 
able for basic pay purposes, may not be who performed active duty after 
regarded as service ‘‘while on the active transfer may be granted constructive 
list or on active duty” under sec. 511, service of 16 years to which members 
Career Compensation Act of 1949, for may have added the subsequent 
credit in determining percentage mul- active duty service to qualify for 
tiple factor for computation of retainer increased retired pay under sec. 208, 
and retired pay under method (b), Naval Reserve Act of 1938, 34 U.S.C. 
sec 511 of the act.............-.-.-.---- 844 854g, in accordance with Mojica, et al. 
Active duty after retirement v. United States (Senst case), C. Cls. 
Training duty No. 264-52, which recognized such 
Provision in sec. 202(b) Career Com- constructive service; therefore, similar 
pensation Act of 1949 that, except claims will be settled accordingly and 
for active service, the service credit administrative payments made on this 
authorized therein for periods on basis will not be questioned. 37 
retired list shall not be included to Comp. Gen. 383, overruled........... 72 
increase retired pay relates to Minority, short-term enlistments—since 
increases in longevity pay factor in periods of constructive service result- 
computation of retired pay rather ing from minority and short-term 
than to multiplier factor and does enlistments, as authorized under sec. 
not prohibit retired members from 26, act of Feb. 28, 1925, and sec. 202, 
counting active service performed Naval Reserve Act of 1938, are ficti- 
after retirement in multiplier factor tious and represent periods during 
to increase retired pay, so that which member was not in naval 
reticed member who performed 15 service, such constructive service is 
days’ active duty after retirement not considered “active service’ as 
on June 30, 1953, may have such defined in sec. 511, Career Compensa- 
duty credited to increase multiplier tion Act of 1949, to be credited in 
factor in computation of retired pay 1 determining percentage multiple fac- 
Training duty performed by retired tor for use in computation of retainer 
members of uniformed services after and retired pay under method (b), 
retirement, but prior to Aug. 10, sec. 511 for a member of Fleet Reserve. 844 
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as warrant officer on Aug. 11, 1943, 
and who remained in officer status 
until resignation from service on 
June 20, 1945, may not have enlisted 
status regarded as continuing beyond 
date of acceptance of permanent 
commission as warrant officer; there- 
fore, member not having completed 
20 years of active service at time 
permanent enlistment terminated on 
Aug. 11, 1943, does not qualify for 
appointment to Fleet Marine Corps 
Reserve and transfer to retired list 
under act of July 24, 1956............. 


Active duty for training—provision in 


sec. 208, Naval Reserve Act of 1938, 
which excluded two months of obli 
gated active duty in each 4-year 
period which enlisted members were 
required to perform after transfer to 
Fleet Reserve for recomputing retainer 
and retired pay based on active service 
after retirement or transfer, was 
effective until repeal by act of Aug. 10, 
1956, so that such active duty per- 
formed prior to Aug. 10, 1956, is not 
creditable to increase retired pay; 
however, in view of definition of active 
duty in 10 U.S.C. 101(22), such train- 
ing duty performed after Aug. 10, 1956, 
by enlisted members after transfer to 
Fleet Reserve is to be regarded as 
active duty for increasing retainer or 
retired pay under 10 U.S.C. 1402(a)_.. 


Minority enlistment effect 


A military status cannot be attained 
by enlisting in Army or Air Force 
before age of 17 years, and it is im- 
material whether enlistee continues 
in service beyond that age so far as 
counting time before attaining such 
age is concerned, so that an individ- 
ual who enlists in Army or Air Force 
before age 17 years and whose enlist- 
ment is not terminated for minority 
may have service before age 17 years 
counted only to extent authorized 
by law; i.e., for basic pay purposes 
and for retired pay purposes so far as 
retired pay is based on basic pay 
paid prior to retirement, but not for 
computing percentage factor based 
on years of active service for use in 
computing retired pay and not for 
determiving eligibility for retire- 


Neither an individual who is under 
minimum statutory age at time of 
enlistment, and when enlistment is 
terminated by Govt. because of 
minority, nor an individual who is 
under minimum statutory age at 
time of enlistment and between that 
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Minority enlistment effect—Continued. 


age and 18 at time of termination 
may be regarded as having served in 
military status during periods prior 

to time enlistments were terminated 

so that they are entitled only to such 
benefits as are specially provided by 
law; therefore, while such minority 
service is creditable under act of 
June 19, 1948, for basic pay and for 
retired pay to extent that such com- 
putation is based on basic pay paid 
prior to retirement which includes 
minority service, no authority exists 

for credit of such service in deter- 
mining percentage factor for use in 
computing retired pay, where such 
percentage is based upon years of 
active service, or in determining 
eligibility for retirement............ 
Fractional years—entitlement—the legisla- 
tive history of disability severance pay 
provisions in sec. 403, Career Compen- 
sation Act of 1949, indicates congressional 
intent that members of uniformed serv- 
ices with less than six months’ active 
service would not be entitled to sever- 
ance pay, and specific elimination of 
fractions of year or less than six months 
in computation of severance pay in 10 
U.S.C. 1212(b) requires conclusion that 
members with less than six months of 
active service at time of separation are 
not entitled to disability severance pay-. 
Inactive status list—qualification—for mem- 
bers of regular components of Armed 
Forces who have 20 years of satisfactory 
Federal service as defined in 10 U.S.C. 
1332 and would otherwise be qualified for 
retirement for physical disability except 
that disability was less than 30%, to be 
eligible under 10 U.S.C. 1209 for transfer 
to inactive status list and to receive re- 
tired pay computed under Ch. 71, Title 
10, U.S.C., upon becoming 60 years of 
age, such member must have met all the 
requirements, except age, imposed under 
voluntary retirement provisions in Ch. 
67, including completion of 20 years of 
satisfactory service as defined in 10 
U.S.C. 1332, the last 8 years of which 
were in reserve component, as required 
under 10 U.S.C, 1331; however, Regular 
Army service which follows completion 
of all service requirements in 10 U.S.O. 
1331 would not deprive Regular member 
of eligibility for Ch. 71 retirement bene- 


Inactive time 
On retired list 
Between release and retirement—a re- 
tired officer who is in receipt of dis- 
ability retired pay on basis of grade 
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Inactive time—Cont inued. 
On retired list—Continued. 
of major with over 18 years’ service 
but who, after promotion to grade of 
lieutenant colonel while on inactive 
duty, served on active duty in 
higher grade from July 31, 1946, to 
Oct. 31, 1947, comes under sec. 203(f), 


Inactive time—Continued. 
On retired list—Continued. 

Retired pay increase purposes—Con. 
sation Act of 1949, and sec. 511 of 
the 1949 act for subsequent pe- 
riod—there is no authority for 
inclusion of inactive retired list 
service in computation of retired 


Army and Air Force Vitalization DOG sacecctitsnnidddidieaniacsen 181 
and Retirement Equalization Act of Army enlisted member who, due to 
1948, which authorizes computation being carried on temporary dis- 
of retired pay on basis of base and ability retired list longer than 5- 
longevity pay which he would re- year period prescribed in 10 U.S.C. 
ceive if serving on active duty in 1210(h), had military records cor- 
such higher grade, and under holding rected to show that temporary 
in Carhart v. U.S., C, Cls. No. 353-57, disability retired list status expired 
July 13, 1959, which extended re-re- at end of 5 years, that he subse- 
tirement concept to cases under sec, quently reenlisted effective the 
203(f); however, proviso precluding next day, and day following was 
longevity credit for retired list serv- again placed on temporary dis- 
ice and fact that act is not retroactive ability retired list may have second 
precludes recomputation of retired temporary disability retired list 
pay in grade of lieutenant colonel period regarded as having resulted 
with over 18 years’ service prior to from reenlistment rather than as 
date of act—June 29, 1948. 38 Comp. continuation of preceding 5-year 
Oe Se ee 504 temporary disability period, there 
Retired pay increase purposes being period of one day when 
Re-retirement concept as applied to member was not on temporary 
retired members of uniformed disability list, the inclusion of 5- 
services by C. Cls. in Bailey v. year period of inactive service in 
U.S., 134 C. Cls. 471, Travis v. computation of amount of dis- 
U.S., 137 C. Cls. 148, and Seliga v. ability retired pay upon per- 
U.S., 137 C. Cls. 719, to permit manent retirement will not result 
additional retired pay rights based in increase in disability retired 
on inactive time on retired list or pay so as to come within prohibi- 
in Fleet Reserve under sec. 402(d) tion in sec. 202(b), Career Com- 
of Career Compensation Act of pensation Act of 1949, 37 U.S.C. 

1949, will be followed in similar SB) GE OD tactccnearccsmsmnne 213 
cases involving re-retirements be- Philippines—survivorship annuity option 
fore Oct. 1, 1949—effective date of election which was made by enlisted 
Career Compensation Act of 1949— member of Army, who had completed 
where members have elected to 18 years’ service for pay purposes prior 
qualify for retired pay under sec. to time redetermination was made under 
411 of 1949 act. 37 Comp. Gen. 31, Missing Persons Act, 50 U.S.C. App. 1001, 
I Witsentadncasligacdse 152 that creditable service exceeded 20 years 
Although Army member who, after based on period when as Philippine 
retirement as warrant officer with Scout he had been paroled by enemy, is 
over 25 years’ service on Feb. 28, invalid election made after member was 
1945, was recalled to active duty no longer eligible to make election under 
on Nov. 11, 1946, and released in 10 U.S.C. 1431, which requires elections 
rank of captain on June 30, 1949, is to be made prior to completion of 18 
entitled to have inactive time on years’ service, the service redetermina- 
retired list credited for longevity tion having no effect on members’ serv- 
pay purposes while on active duty, fee since during parole time he was 
laws under which active duty pay entitled to credit as enlisted member; 
is computed are distinct and therefore, amount of retired pay, which 
separate from those under which was deducted on basis of invalid election, 

retired pay is computed and pur- should be refunded..................... 198 


suant to laws under which mem- 
ber is entitled to receive retired 
pay—sec. 4a of act of June 4, 1920, 
as amended, 10 U.S.C. 594, for 
period prior to Oct. 1, 1949— 
effective date of Career Compen- 


Reserves—inactive status list—for members 
of regular components of Armed Forces 
who have 20 years of satisfactory Federal 
service as defined in 10 U.S.C. 1332 and 
would otherwise be qualified for retire- 
ment for physical disability except that 
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disability was less than 30%, to be 
eligible under 10 U.8.C. 1209 for transfer 
to inactive status list and to receive 
retired pay computed under Ch. 71, 
Title 10, U.8.C., upon becoming 60 years 
of age, such member must have met all 
requirements, except age, imposed under 
voluntary retirement provisions in Ch. 
67, including completion of 20 years of sat- 
isfactory service as defined in 10 U.S.C. 
1332, the last 8 years of which were in 
reserve component, as required under 
10 U.8.C. 1331; however, Regular Army 
service which follows completion of all 
service requirements in 10 U.S.C. 1331 
would not deprive Regular member of 
eligibility for Ch. 71 retirement benefits. 
Severance pay, etc., discharges—com- 
missioned officers of Air Force who, after 
discharge with severance pay under 10 
U.S.C. 8308(d)(3), were permitted to 
re-enter service as enlisted men or tem- 
porary officers prior to establishment of 
of policy which precludes re-entry into 
service after discharge with severance 
pay and who are eligible for voluntary 
retirement or retired pay under 10 U.S.O. 
1331 should be governed by same pro- 
visions of law as those applicable to 
other members of armed services serving 
in similar capacity who have not re- 
ceived severance pay prior to retirement 
so that such active service prior to dis- 
charge may be credited in determining 
eligibility for retirement under 10 U.S.C. 


Temporary disability retired list—Army 
enlisted member who, due to being 
carried on temporary disability retired 
list longer than 5-year period prescribed 
in 10 U.8.C. 1210(h), had military records 
corrected to show that temporary dis- 
ability retired list status expired at end 
of five years, that he subsequently re- 
enlisted effective the next day, and day 
following was again placed on temporary 
disability retired list may have second 
temporary disability retired list period 
regarded as having resulted from re- 
enlistment rather than as continuation 
of preceding 5-year temporary disability 
period, there being period of one day 
when member was not on temporary 
disability list, the inclusion of 5-year 
period of inactive service in computation 
of amount of disability retired pay upon 
permanent retirement wil) not result in 
increase in disability retired pay so as to 
eome within prohibition ia sec. 202(b), 
Career Compensation Act of 1949, 37 
CE EEE 

Severance 

Lees than six months’ service—the legis- 

lative history of disability severance pay 
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Severance—Continued. 
provisions in sec. 403, Career Compensa- 
tion Act of 1949 indicates congressional 
intent that members of uniformed serv- 
ices with less than six months’ active 
service would not be entitled to severance 
pay, and specific elimination of fractions 
of year or less than six months in com- 
putation of severance pay in 10 U.S.C. 
1212(b) requires conclusion that members 
with less than six months of active serv- 
ice at time of separation are not entitled 
to disability severance pay-..-.......-.- 


Lump sum on advance voluntary retire- 
ment. (See Pay, lumpsum on advance 
voluntary retirement) 

Submarine duty—absence periods—estab- 
lishment of 30-day limit for payment of 
incentive pay during authorized leaves of 
absence from submarine duty would not be 
unreasonable in view of prolonged patrol 
missions nor inconsistent with sec. 11, 
E.O. No. 10152, which authorizes incentive 
pay to qualified members of uniformed 
services during leaves of absence, and upon 
promulgation of regulation providing 
30-day limit, 15-day limit for incentive 
pay during leaves of absence would no 
longer be for application. 82 Comp. Gen. 


Withholding 
Debt liquidation 
Administrative debts 
Court-martial forfeitures and statutory 
deductions for income tax, F.I.0.A. 
withholdings, U.S. Soldiers’ Home 
deductions, and contributions to 
class Q allotment constitute items 
for deduction from two-thirds of 
total monthly pay of enlisted mem- 
bers of uniformed services before 
collection of administratively de- 
Germaine’ Gebt.....noniccenccecncescee 
In liquidation of debts of enlisted 
members of uniformed services re- 
sulting from other than erroneous 
payment—an administratively de- 
termined debt—under 10 U.S.O. 
4837(b), collection may only be made 
from amounts in excess of one-third 
of member’s total pay...............- 
Court-martial fines 
Maximum amount of monthly basic 
pay of enlisted members of uni- 
formed services which may be 
forfeited by general or special courts- 
martial, when member is not sen- 
tenced to dishonorable or bad 
conduct discharge, is two-thirds of 
member’s basic pay, plus sea or 
foreign duty pay, unless member has 
in effect a class Q allotment, in 
which event that pay will be reduced 
by amount of member’s contribu- 
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tion of class Q allotment and amount one-third of total pay................. 46 
forfeited may not exceed two-thirds Proficiency pay—in liquidation of debts 
of reduced amount. Modified by of enlisted members of uniformed 
eS ee services resulting from erroneous pay- 
Provision in 10 U.S.Q. 4837(b) reserv- ment, and in absence of administrative 
ing to enlisted members one-third election to effect collection under 10 
of monthly pay which is immune U.S.C. 4837(b), one-third of member’s 
from stoppage for administratively special pay, incentive pay, and pro- 
determined debts does not limit ficiency pay—which is special pay 
amount of court-martial forfeiture under act of July 15, 1954, 5 U.S.C. 
that may be adjudged or collected, 46d—should be paid unless a greater 
but only prevents deductions from deduction is necessary to effect collec- 
pay for debts administratively de- tion within anticipated period of active 
termined to be due U.S. in addition Oe sinistral aiatisinalsaaason 46 
to court-martial forfeitures and PAYMENTS 
amounts otherwise authorized by Advance 
law to be withheld, which would Authority—in view of express exemption 
reduce member’s pay actually re- in sec. 10(a), Agricultural Marketing 
celved for any month to less than Act of 1946, 7 U.S.C. 4271(a), from ap- 
one-third. Modified by 39 Comp. plication of advance payment prohibi- 
Gen 637... .....-.------------------- tion in 31 U.S.C. 529, payments by 
The ruling of U.S. Court of Military Dept. of Agriculture for research services 
Appeals in U.S. v. Jobe, 27 C.M.R. to be performed by National Academy 
350, 10 U.S.C.M.A. 276, on Mar. 13, of Sciences will not be regarded as in 
1959, that imposition of total for- contravention of advance payment pro- 
feltures by general court-martial hibition. 39 Comp. Gen. 71, modified... 391 
without punitive discharge is not Coupon books, ete.—reimbursement for 
expressly forbidden by Uniform coupon books, which are used for pur- 
Code of Military Justice has effect chase outside of U.S. of gasoline, at re- 
of declaring sentence of total for- duced prices, for vehicles used for official 
feiture of pay and allowances with- business and which are redeemable for 
out punitive discharge a legal cash if unused, is not in violation of ad- 
sentence so that right of service vance payment prohibition in sec. 3648, 
member to have reserved one-third R.S., 31 U.S.O. 529, which precludes 
of pay and ee for ao payment for work or materials in ad- 
eae = a am ' eee vance of actual or constructive receipt or 
in amount jn excess of value of work or 
including punitive discharge is too materials, wided edecuate. edmin- 
doubtful to warrant payment, and, at ~ 
istrative safeguards are maintained.-.-.. 201 
Chevetenn, Ghbursing otiew aay net Public utilities, ete.—sewer service charge 
oe eae et a which is established by local govern- 
Election of remedies—under 10 U.S.C. ment and required to be paid in advance, 
4837(b), which permits involuntary with penalty if not paid when due, may 
collection of administratively deter- be paid by Federal agency in advance, 
mined debts from enlisted members of notwithstanding advance payment pro- 
uniformed services to extent that one- hibition in 31 U.S.C. 529, there being 
third of total monthly pay is reserved little possibility that local government 
to members, and under act of July 15, will fail to furnish services after payment 
1954, 5 U.S.C. 46d, which permits is made and in view of savings to Federal 
deductions from basic, special and Govt. by advance payment of charge... 285 


incentive pay in excess of two-thirds 
of member’s pay in order to effect col- 
lection of erroneous payments within 
period or anticipated period of service, 
the Govt. has two remedies for colleo- 
tion of debts and any inconsistencies 
may be obviated by viewing 1954 act as 
governing collection of erroneous pay- 
ments unless affirmative administra- 
tive action is taken to effect collection 
under 10 U.S.C. 4837(b) in which 


Debt liquidation—Oontinued. 
event member is entitled to receive 


Transportation charges—the authority for 
advance payments of travel and trans- 
portation allowances for members of 
uniformed services in sec. 303(a), Career 
Compensation Act of 1949, 37 U.S.C. 253, 
is limited to particular allowances spe- 
cifically enumerated; and, in absence of 
specific authority for advance payments 
of trailer allowances, the advance pay- 
ment prohibition in sec. 3648, R.S., 31 
U.S.C. 529. precludes issuance of regu- 
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PAYMENTS— Continued, Page}; POST EXCHANGES, SHIPS’ Page 
Advance—Continued. STORES, ETC.—Continued. 
lation which would authorize advance U.8.—should prevail; therefore, the pro- 
payments of trailer allowance 659 hibition must be regarded as requiring 
Erroneous—between departments and es- inclusion of cost of transportation in U.S. 
tablishments—Federal agency receiving in sale prices of commissary stores. 


additional money from Post Office Dept. POST OFFICE DEPARTMENT 


as result of cashing several postal. money Employees—compensatory time—unused at 
orders for amounts which had been raised time of death. (See Leaves of Absence, 


by purchaser before transmittal to Federal compensatory time, pay equivalent pay- 
agency has received money under mistake ments, death of employee) 
of fact and, like private individual receiv- Leases 
ing something for nothing, when restitu- Limitation exemptions—authority vested 
tion does not result in loss to recipient, the in Postmaster General to enter into 
Federal agency is required to return addi- leases without regard to provisions of 
tional amount to Post Office Dept any law, except those specifically appli- 
In lieu of taxes. (See States, Federal pay- cable to P.O. Dept., 39 U.S.C. 794f, not 
ments in lieu of taxes) only exempts Department from general 
PAYROLLS statutory limitations such as sec. 322, 
Deductions—group hospitalization, insur- Economy Act of 1932, 40 U.S.C. 278(a), 
ance, etc. (See Compensation, withhold- which limits cost of repairs and improve- 
ing, group hospitalization, insurance, etc.) ments pe be mg to = 
property % of amount of rent, bu 
PERSONAL SERVICES also precludes application of long-standing 
rule that appropriated funds may not be 
used for permanent improvement of private 
property unless specifically authorized 
vides for payment by the month at by law; therefore, the cost of permanent 
semimonthly intervals, rather than improvements made to premises leased 
for payment of a sum certain for end for post office quarters from Govt. of 


Private contract v. Government personnel 
Criteria 
An employment contract which pro- 


product, and provides for termination 
by either party without regard to 
amount of work completed by termi- 
nation date is not to be regarded as 
lump-sum contract with payments in 
installments at convenience of Govt. 
Under employment contract which de- 
scribes services as personal and pro- 
fessional, provides for periodic pay- 
ments based on satisfactory perform- 
ance of services for period for which 
payment is claimed, for termination 
upon written notice, and does not 
make contractor responsible for end 
product, there is established an 
employer-employee relationship rather 
than status of independent contractor_ 
POST EXCHANGES, SHIPS’ 
STORES, ETC. 

Contracts—local v. United States purchases— 
transportation costs—the purpose of com- 
missary stores provision in sec. 613, Dept. 
of Defense Appropriation Act, 1960, being 
to require the fixing of commissary prices 
to cover substantial part of costs of oper- 
ation of commissary store system, the 
statute should be regarded as remedial in 
nature and liberally construed and excep- 
tion as to transportation should be strictly 
construed, so that, in absence of any indi- 
cation in legislative history that phrase 
“excluding all transportation outside 
U.S.” means transportation outside 
boundaries of any state, the usual mean- 
ing—transportation to place without 


Virgin Islands for nominal rent may be 
paid from Department’s facilities appro- 
priation 


Repairs, etc. 


In absence of provision in post office lease 
which would obligate the lessor—the 
Govt. of Virgin Islands—to make im- 
provements and repairs to premises 
which are leased at nominal rental on 
year-to-year basis, the cost of improve- 
ments may be paid by P.O. Dept.; 
however, suggestion is made for inclu- 
sion in lease of a provision for reim- 
bursement by lessor of residual value 
of changes at termination of lease, and 
for determination of value of improve- 
ments based on rental rate, lease term 
and whether the changes will enhance 
value of building or be advantageous 


The cost of capital improvements which 
are made to private property leased by 
P.O. Dept. on year-to-year basis for 
planned period of occupancy of con- 
siderable duration should be amortized 
as postal operation expense over entire 
estimated period of lease or period of 
usefulness of improvements, whichever 
is shorter period 


Mails 
Transportation 


Negotiated contracts 
A change in transportation of mail 
under metropolitan area plan, which 
would involve discontinuance of star 
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Mails—Continued. 
Transportation—Continued. 
Negotiated contracts—Continued. 
route contract and include new ex- 
tended service outside present rail 
operations of railroads through oper- 
ation of motor vehicle freight service 
over highways, may not be regarded 
as substitution by railroads of bus 
transportation service for abandoned 
or curtailed train service so that such 
new service may be contracted for by 
negotiation under authority of 39 


In connection with establishment of 
metropolitan plan for transportation 
and distribution of mail within a 
particular geographical area, the 
discontinuance of transportation of 
mail by rail carriers between certain 
points and substitution of motor 
vehicle freight service to meet new 
delivery schedules may not be re- 
garded as changeover from train to 
highway bus service due to discon- 
tinued or curtailed train service to 
come within negotiation authority 
granted to Postmaster General under 
39 U.S.C. 54la. 


Money orders — alteration — Government 
agency receiving additional amount—Fed- 
eral agency receiving additional money 
from Post Office Dept. as result of cashing 
several postal money orders for amounts 
which had been raised by purchaser before 
transmittal to Federal agency has received 
money under mistake of fact and, like 
private individual receiving something for 
nothing, when restitution does not result in 
loss to recipient, the Federal agency is re- 
quired to return additional amount to 
Post Office Dept 

Star route contracts 


Competitive bidding—contracts for trans- 
portation of mail by motor carriers (star 
route contracts), which have long been 
subject of special legislation, which re- 
quired such contracts to be awarded 
after advertising may not now be con- 
sidered contracts for transportation 
services under sec. 321(a), Transporta- 
tion Act of 1940, 49 U.S.C. 65(a), which 
permits the award of contracts for trans- 
portation of household effects and Govt. 
property and supplies without advertis- 
ing, and coverage of mail transportation 
contracts under general advertising 
statutes in 41 U.S.C. 5 and the liberaliza- 
tion of advertising procedures, particu- 
larly with respect to 60-day advertising 
requirement by act of May 1, 1958, may 
not be construed to permit negotiation 
of mail transportation contracts without 
advertising 


Star route contracts—Continued. 
Pablic liability insurance. 

A system of self-insurance instead of 
commercial insurance to enable star- 
route contractors to comply with 
public liability insurance requirement 
in contracts is matter within adminis- 
trative discretion of Postmaster 


The inclusion of public liability insur- 
ance requirement in star-route con- 
tracts is matter within discretion of 
Postmaster General, and if it is ad- 
ministratively determined that public 
liability insurance requirement to 
cover risks of contractors is necessary 
to performance of star-route contracts 
no legal objection will be made, even 
though the cost of insurance might be 
reflected in contract prices 

To make public liability insurance cover- 
age for star-route contractors a condi- 
tion precedent to renewal of contracts 
and to make price adjustment to 
contractors who comply with insur- 
ance requirement prior to renewal 
would be proper in view of act of Aug. 
2, 1946, 39 U.S.C. 434, which was 
enacted to afford star-route contractors 
the benefits of contract renewal and 
compensation adjustment; however, 
it is suggested that amount of insur- 
ance, except for minimum amounts, 


should not be administratively pre- 
scribed and that an express disclaimer 
of Govt. liability provision be included 
in insurance requirement. 


PRESIDENT 


Executive orders—conformance to law—in 
absence of provision in Buy American 
Act, 41 U.S.C. 10a, et seq., which specifies 
how unreasonable costs of domestic goods 
shall be determined, the differential per- 
centages established in E.O. No. 10582 to 
give preference to domestic bids may not 
be regarded in contravention of Buy 
American Act 


PROPERTY 


Private 


Federal funds for repair, etc. 
Justification 
Amortization 
Authority vested in Postmaster 
General to enter into leases with- 
out regard to provisions of any 
law, except those specifically ap- 
plicable to P.O. Dept., 39 U.S.C. 
794f, not only exempts Depart- 
ment from general statutory 
limitations such as sec. 322, 
Economy Act of 1932, 40 U.S.C. 
278(a), which limits cost of repairs 
and improvements which may be 
made to leased property to 25% of 
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Private—Continued. Public—Continued. 
Federal funds for repair, ete.—Continued. Damage, loss, ete.—Continued. 
Justification—Continued. to make false certifications concerning 
Amortization—Continued. Govt. property which may not be 


amount of rent, but also precludes 
application of long-standing rule 
that appropriated funds may not 
be used for permanent improve 
ment of private property unless 
specifically authorized by law; 
therefore, cost of permanent im- 
provements made to premises 
leased for post office quarters from 
Govt. of Virgin Islands for nominal 
rent may be paid from Depart- 
ment’s facilities appropriation... 
The cost of capital improvements 
which are made to private prop- 
erty leased by P.O. Dept. on 
year-to-year basis for planned 
period of occupancy of consider- 
able duration should be amortized 
as postal operation expense over 
entire estimated period of lease or 
period of usefulness of improve- 
ments, whichever is _ shorter 


Public 


Damage, loss, etc. 

Carrier’s liability—evidence—air trans- 
portation costs which were incurred in 
shipment of replaced construction ma- 
terial lost or damaged beyond repair 
in derailment on Alaska Railroad so 
replaced material could reach con- 
struction site before adverse weather 
conditions began may not be regarded 
as cost incident to urgent or special 
condition which was within knowledge 
of Alaska Railroad at time of accept- 
ance of rail shipment to make carrier 
liable, even though Railroad had 
knowledge of character and use of 
material and general knowledge of 
when adverse construction weather 
would begin; therefore, in absence of 
actual communication to Railroad of 
importance of prompt delivery the 
consequences of delay, air transporta- 
tion costs are not foreseen or antici- 
pated expenses to be natural and 
probable consequences of breach of 
contract for shipment within definition 
of general damages to make Railroad 


Debt collection—small amounts—to per- 
mit or require Govt. agencies not to 
report loss or damage to Govt. prop- 
erty while in possession of carriers as 
required on Govt. bill of lading 
form, when such loss or damage 
claims are less than $10 and the col- 
lection procedure might result in costs 
greater than amount of claim, would be 
tantamount to requiring Govt. agents 


legally permitted; therefore, in accord- 
ance with the agencies’ responsibility 
for Govt. property and since most of 
evaluation costs are incurred in deter- 
mination that loss or damage amount 
is $10 or less, loss or damage reports 
must continue to be made and collec- 
tion of amounts due must be made by 
deduction from carrier’s bill. ......... 
Surplus— disposition at fair market value— 
buildings and improvements on land 
acquired by Govt. which were not re- 
moved by former owners, in accordance 
with right acquired under stipulation 
and court order for which they paid 
salvage value, at time Govt. is ordered 
to sell property are part of interest Govt. 
has to sell, contingent upon right of 
removal, and if former owners desire to 
exercise repurchase right such buildings 
and improvements must be purchased; 
and in determination of value of prop- 
erty, it is suggested that price be based 
on fair market value of property as unit 
(land with standing buildings and im- 
provements attached), less current fair 
market value of right of removal_....... 


PUBLIC BUILDINGS 
Construction — appropriation availability— 


what constitutes building, etc.—a testing 
facility which will be used for radiation 
protection of personnel on mineral research 
project, and which will consist ofa well with 
chamber surrounded by heavy density 
concrete walls with special viewing and 
control devices, is not to be regarded as a 
building in ordinary sense of the word nor 
as public improvement within scope of 
sec. 3733, R.S., 41 U.S.C. 12, to require 
specific appropriation; therefore, acqui- 
sition of such facility by contract may be 
considered comparable to procurement of 
other equipment for research projects and 
funds appropriated to Bur. of Mines for 
conservation and development of mineral 
sources may be used for costs of facility... 


Repairs, etc. 


Appropriations 
Replacement of building—expenditures 
for replacement of building entirely 
destroyed by fire, using same site and 
foundation, may not be regarded as 
expenses for work incident to “‘repair’”’ 
or “‘maintenance”’ of buildings, which 
terms have been defined as to make 
over, to restore to 8 good or sound 
state, to preserve or keep in existing 
state or condition, to prevent decline; 
therefore, such expenses may not be 
charged to appropriation for “‘improve- 
ment and care of grounds and repair to 
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PUBLIC BUILDINGS—Continued. 
Repairs, ete.—Continued. 


Appropriations—Con tinued. 
baildings” but must be charged to 
appropriation for “land and struo- 


former owners to remove—interest of 
Gevernment—buildings and improve- 
ments on land acquired by Govt. which 


Ps cctemiininnntin wieieaenialibiomeaiin ——— were not removed by former owners, in 
Specific authorizatione—the provision in accordance with right acquired under 
Independent Offices Appropriation stipulation and court order for which they 
Act, 1959, making funds available to paid salvage value, at time Govt. is ordered 
carry out Federal Civil Defense Act to sell-property are part of interest Govt. 
of 1950, together with authority in has to sell, contingent upon right of re- 
sec. 201(h) of the act, for renovation of moval, and if former owners desire to 
facilities for civil defense, satisfies exercise repurchase right such buildings 
requirement in sec. 3733, R.S., 41 and improvements must be purchased; 
U.8.C. 12, which precludes execution and in determination of value of property, 
of contracts for public improvements it is suggested that price be based on fair 
in absence of specific appropriation; market value of property as unit (land 
therefore, 1959 funds may be used to with standing buildings and improve- 
reimburse GSA for work incident to ments attached), less current fair market 
rehabilitation of training center...... 723 value of right of removal.............-..... 3 


PUBLIC UTILITIES 


Advance payment. (See Payments, advance, 
public utilities, etc.) 


Manicipal service chargee—charges by 
municipality for sewer connections inci- 
dent to improvements being made to 
Federal Govt. building are not to be 


considered to be special assessment or PURCHASES 
tax levied against Federal Govt. con- Blind-made products—appropriation obliga- 
tion. (See Appropriations, obligation, 


trary to its constitutional immunity but 


are instead charges for privilege of con- section 1311, Supplemental Appropriation 


necting building with municipally Act, 1955, orders on non-Government 
owned sewer presumably to be applied agencies) 

to cost of sewer construction and, there- Foreign products 

fore, are properly for payment by Govt., Buy American Act. (See Buy American 
notwithstanding construction is incident Act) 


to improvements as distinguished from 
new construction and that payment is 
required by municipal ordinance to be 
deposited into sewer construction 


Merchant Marine Act restriction—the 
phrase “‘so far as practicable” in require- 
ment for use of American products in 
construction of vessels using construc- 
tion-differential subsidy aid in sec. 
605(a), Merchant Marine Act, 1936, 
46 U.S.C. 1155(a), is, in absence of any 
indication of legislative intent to the 
contrary, to be construed as modification 
of rigid requirement for exclusive use 
of American products and to permit 
administrative discretion in those areas 
where facts justify purchase of foreign 
components for domestically manu- 
factured equipment; therefore, purchase 
of American manufactured vessel gyro- 
compass system which contains a com- 
ponent of foreign manufacture would 
not violate statutory requirement in 
view of representation that it is imprac- 
tical to redesign equipment or to produce 
CHORES TAT Bicacecnncncnecnssneun 

QUARTERS 
Government-furnished. (See Housing, Gov- 
ernment-furnished quarters) 
QUARTERS ALLOWANCE 
Claims for period when deductions not 
made—enlisted member of uniforraed serv- 
ices whose discharge did not terminate 
active duty status because member was 


PUBLIC HEALTH SERVICE 


Commissioned personnel—overpayment of 
per diem allowance for quartere—a special 
per diem allowance for quarters paid to 
PHS commissioned officers stationed in 
Alaska at same timc such members with 
dependents were occupying Govt. quarters 
on rental basis, or without dependents had 
rental quarters available, is in contraven- 
tion of sec. 303(b), Career Compensation 
Act of 1949, and regulations which preclude 
housing allowances when Govt. quarters 
are assigned or occupied jointly by member 
and dependents and which require rental 
quarters to be considered ‘‘Govt. quarters” 
within prohibition; por are the allowances 
proper under the act of July 2, 1945, 37 
U.8.C. lila, which permitted occupancy 
of housing facilities without deprivation 
of “‘money allowances,” such term having 
reference to quarters allowance and having 
no application to station per diem; there- 
fore, since the members paid an amount 
as rental less than the quarters allowance, 
the payments were erroneous and collec- 
Fe iitsericiacninamennsess 


551978 O- - 66 
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hospitalized for new disability prior to ef- 
fective date of discharge, which required 
abatement of discharge action, is consid- 
ered to have been in active duty status and 
in receipt of active duty pay to be entitled 
to subsistence allowance because rations 
in kind were not available, to credit for 
basic allowance for quarters in event class 
Q allotment requirement is waived under 
37 U.S.C. 252(j), and to accrued annual 
leave until subsequent placement on tem- 
porary disability retirement list.......... 
College attendance—prohibition—a period be- 
tween permanent duty assignments when 
members of uniformed services, without 
dependents, are permitted to attend civil- 
ian colleges to complete studies to qualify 
for baccalaureate degrees must be regarded 
as either period of temporary duty or pe- 
riod of leave of absence within meaning of 
sec. 192, Deficiency Appropriation Act, 
1950, 37 U.S.C. 320, which prohibits re- 
ceipt of quarters allowance by members 
without dependents for any period in 
travel or leave status between permanent 
duty stations; and, therefore, such mem- 
bers are prohibited from receiving quar- 
ters allowance while attending civilian 
colleges between permanent duty assign- 
Commencement and terminstion—detach- 
ment and reporting days—a regulation to 
authorize quarters allowance to members 
of uniformed services for day on which 
member reports to new station, in case of 
members who are not paid quarters allow- 
ance on day of detachment from old sta- 
tion, would be proper under sec. 302(e) of 
Career Compensation Act of 1949, 37 
U.S.C. 252(e), which authorizes promulga- 
tion of uniform regulations, provided that 
regulations do not authorize quarters al- 
lowance for both day of detachment and 
day of assignment of quarters at new sta- 
Dependents—children—school attendance— 
a member of uniformed services, with de- 
pendents, who is not assigned to and does 
not occupy Govt. quarters or housing fa- 
cilities under jurisdiction of uniformed 
services, even though member’s depend- 
ents are occupying Govt. quarters not 
designated as family type quarters—as for 
example, member’s son who occupies dor- 
mitory quarters at overseas Air Force 
school—is entitled to basic quarters as a 
member with dependents, 38 Comp. 
COUR TE GRO itediiice dnccncdatinsininen 
Government quarters 
Officers’ clubs, messes, ete.—while apart 
ment quarters which are voluntarily oc- 
cupied by Army officer and dependent 
for nominal service charge at Officers’ 
Open Mess, which has some sleeping fa- 
cilities primarily for accommodation of 


766 


718 


575 


Marriage validity. 


Government quarters—Continued. 


visitors, until officer is assigned perma- 
nent quarters are not strictly considered 
to be public quarters constructed or des- 
ignated for assignment to and occupancy 
without charge, they are, nevertheless, 
public quarters under jurisdiction of 
Army and as such “guest housing” 
within purview of par. 54-47, Army 
Regs. 37-104, which prohibits payment 
of basic allowance for quarters for de- 
pendents when such quarters are occu- 
pied by service members and families 
on voluntary basis for other than social 


Subleasing 

A member of uniformed services who is 
entitled to receive quarters allowance 
while occupying defense housing fa- 
cilities on rental basis may sublet quar- 
ters to another member of uniformed 
services and whether or not sublessee 
pays any rental charge, the members 
(lessor and sublessee) would not lose 
right to quarters allowance........... 
Defense housing units which are occu- 
pied by military and civilian personnel 
on rental basis pursuant to authority 
in Lanham Act of Oct. 14, 1940, 42 
U.S.C. 1521, et seg., may be sublet to 
military personnel on rental basis dur- 
ing periods of temporary absence and 
determination of amount of rent under 
sublease is matter between the parties, 
there being no privity between sub- 
lessee and Govt. as original lessor..... 
The occupancy by members of uni- 
formed services on rental basis of quar- 
ters, which are classified as inadequate 
under sec. 407(a), act of Aug. 30, 1957, 
42 U.S.C. 1594j(a), gives rise to land- 
lord and tenant relationship between 
Govt. and lessor so that lessor could 
sublet quarters to another member of 
uniformed services on rental basis 
without loss of quarters allowance.... 
Two calendar days—under quarters allow- 
ance provisions in sec. 302, Career Com- 
pensation Act of 1949, occupancy of 
hotel-type Govt. quarters for portions 
of two calendar days—one night—by 
member of uniformed services and his 
dependents does not require that the 
member lose entitlement to quarters 
allowance for two days, and a regulation 
which would require loss of quarters 
allowance for only one day would be 
proper under the act.................... 


(See Husband and Wife) 


Nonoccupancy for personal reasons 


Adequacy determination 
A certificate by commanding officer of 
nonavailability of quarters which 
accompanied a claim for quarters 
allowance for officer, who prior to 


Page 
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Nonoccupancy for personal reasons—Con. 
Adequacy determination—Continued. 
vacating bachelor quarters and mov- 
ing off base was advised of determina- 
tion that adequate quarters, were avail- 
able in new officer quarters, is not con- 
clusive upon accounting officers under 
quarters allowance provisions in sec. 
802, Career Compensation Act of 1949, 
in view of facts which clearly establish 
availability and adequacy of Govt. 
quarters, so that the maintenance of 
quarters off base must be regarded as 


not have been issued contemporaneous 
orders authorizing monetary allowances 
in lieu of quarters and subsistence in kind 
for period does not afford basis for denial 
of such allowances; therefore, since mem- 
ber could not have been furnished quarters 
in kind during period payment of quarters 
allowance may be made and while he may 
not be considered in separate rations 
status for period when rations in kind 
could not legally have been furnished, 
member is entitled to daily subsistence 
allowance at rate prescribed for enlisted 


for officer’s convenience and precludes members when rations are not furnished... 170 
payment of quarters allowance... ..- Travel status—a period between permanent 
Quarters allowance claims under sec. duty assignments when members of uni- 
302(b), Career Compensation Act of formed services, without dependents, are 
1949, 37 U.8.0. 252(b), which pre- permitted to attend civilian colleges to 
cludes payment of quarters allowance complete studies to qualify for baccalau- 
to members of uniformed services reate degrees must be regarded as either 
assigned to Govt. quarters or housing period of temporary duty or period of 
appropriate to grade or rank and ade- leave of absence within meaning of sec. 
quate for themselves and dependents, 102, Deficiency Appropriation Act, 1950, 
are for determination on basis of facts 37 U.S.C. 320, which prohibits receipt of 
in each case rather than on basis of quarters allowance by members without 
specific administrative authorization dependents for any period in travel or 
or certification that is contrary to leave status between permanent duty 
actual facts, and although contempora- stations; and, therefore, such members 
neous authorization or certification are prohibited from receiving quarters 
by proper authority of quarters avail- allowance while attending civilian colleges 
poe etna tenon ae between permanent duty assignments... 718 
e evidence of fac 
it is not conclusive where facts are —_— FAs 
otherwise established................- 

Occupancy of quarters—rental basis—as Authorization—evidence—a determination 
precluding other allowances—a special that messing facilities were not available 
per diem allowance for quarters paid to for airmen of a particular detachment who 
PHS commissioned officers stationed in were not accompanied by dependents, 
Alaska at same time such members with even though more than two-thirds of 
dependents were occupying Govt. quarters married airmen could have been furnished 
on rental basis, or without dependents meals in available messing facilities along 
had rental quarters available, is in contra- with unmarried airmen who were required 
vention of sec. 303(b), Career Compensa- to use Govt. messing facilities, is a deter- 
tion Act of 1949, and regulations which mination based on airmen’s dependency 
preclude housing allowances when Govt. or marital status rather than on facts 
quarters are assigned or occupied jointly which establish that it was impracticable 
by member and dependents and which for Govt. to furnish subsistence in kind; 
require rental quarters to be considered therefore, such determination may not be 
“Govt. quarters” within prohibition; nor recognized to support subsistence pay- 
are the allowances proper under the act of ment at rates authorized when rations in 

kind are not available__.............-..... 614 


July 2, 1945, 37 U.8S.0. 1lla, which per- 
mitted occupancy of housing facilities 
without deprivation of “money allow- 
ances” such term having reference to 
quarters allowance and having no appli- 
cation to station per diem; therefore, since 
the members paid an amount as rental 
less than the quarters allowance, the pay- 
ments were erroneous and collection is 


Record corrections—fact that enlisted mem- 
ber of uniformed services, whose records 
have been corrected under 10 U.S.O. 1552 
to place him in active duty status for 
period when he was not in service, could 


Record corrections—fact that enlisted mem- 
ber of uniformed services, whose records 
have been corrected under 10 U.S.O. 1552 
to place him in active duty status for 
period when he was not In service, could 
not have been issued contemporaneous 
orders authorizing monetary allowances 
in lieu of quarters and subsistence in kind 
for period does not afford basis for denial 
of such allowances; therefore, since mem- 
ber could not have been furnished quarters 
in kind during period payment of quarters 
allowance may be made and while he may 
not be eonsidered in separate rations status 
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MENTS—Continued. 
for period when rations fa kind could not 
legally have been furnished, member is 
entitled to daily subsistence allowance 
at rate prescribed for enlisted members 
when rations are not furnished............. 


REGULATIONS 


Uniformity 

One of the primary purposes of Federal 
Property and Administrative Services 
Act of 1949 being establishment of uni- 
form systems and procedures, executive 
agencies subject to act, except those 
agencies whose programs are specifically 
exempt to extent that compliance would 
impair or affect programs, may not uni- 
laterally determine not to follow proce- 
dures prescribed in Federal Procure 
SR Sine nttonksicnssedenccanch 

Provision in sec. 602(d)(12) of Federal 
Property and Administrative Services 
Act of 1949, which exempts TVA from 
application of the act when compliance 
would impair or affect any authority of 
TVA with respect to any property ac- 
quired in connection with its programs 
of processing, manufacture, production, 
or force account construction, does not 
permit TVA to determine unilaterally 
not to follow particular regulation pre- 
scribed for executive agencies because of 
difference of opinion as to merits of regu- 
lation, but act requires that TVA coop- 
erate and utilize uniform regulations ex- 
cept where they are not consistent with 
or adaptable to their operations because 
of some feature peculiar to their func- 
tions and different from those of other 
CR i iene ntitcnencannnrimnn 

Although lack of uniformity among pro 
curement agencies with respect to bid- 
ders’ qualification determinations is un- 
desirable, the statutes which require 
advertising and award based upon most 
advantageous bid submitted by respon- 
sible bidder were enacted for benefit and 
protection of Govt. and do not confer any 
enforceable rights upon bidders; there- 
fore, the determination of bidder’s re 
sponsibility by one agency may not be 
invoked in refutation of prior determina 
tion by different agency that same bid- 
der is lacking in responsibility.......... 

A regulation to authorize quarters allow 
ance to members of uniformed services 
for day on which member reports to new 
Station, in case of members who are not 
paid quarters allowance on day of de- 
tachment from old station, would be 
proper under sec. 302(e) of Career Com- 
pensation Act of 1949, 37 U.S.C. 252(e), 
which authorizes promulgation of uni- 
form regulations, provided that regula- 
tions do not authorize quarters allowance 
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REGULATIONS—Continued. 
Uniformity—Continued. 


for both day of detachment and day of 
assignment of quarters at new station... 


RETIREMENT 
Civilian 


Deductions for debt liquidation—the pur- 
chase by employees who are covered by 
position schedule surety bonds under 6 
U.S.C. 14 of supplemental coverage, at 
own expense, under agreements which 
preclude employee from voluntarily set- 
tling any claim under bond without con- 
sent of surety does not warrant any de- 
parture in mandatory debt liquidation 
withholding procedure under 5 U.S.C. 
82, 27 Comp. Gen. 703, inevent employee 
is indebted to Govt. when terminated; 
therefore, agency may not place amounts 
due employee in suspense account until 
conclusion of negotiations with surety 
under agreement but must immediately 
set off against debt any amounts due em- 
ployee and request CSC to set off retire- 
ment funds for any balance unless em- 
ployee is subject to deferred retirement 
provisions of 5 U.S.C. 2258 requiring an- 
nuity election by employee prior to set- 
citi tecnierncinttinniiteiniiettinnitaiindeiniiate 

Disability—right—an administrative ac- 
tion in separating employee, who at time 
was disabled due to mental condition, 
without first applying for disability re- 
tirement on his behalf or without advis- 
ing employee of eligibility for disability 
retirement is in derogation of obligation 
of employing agency to secure and pre- 
serve benefits to which employee is en- 
titled and constitutes basis for setting 
aside separation action, therefore separa 
tion may be regarded as invalid and ree- 
ords corrected to show retirement for dis- 
ability; however, any retirement benefits 
based on record correction are for deter- 
: 

Reemployment 
Annuity deductions 

A civil service retired annuitant who 
is reemployed under contract which 
establishes employer-employee rela- 
tionship rather than independent 
contractor status is to be considered 
as “employed”’ in “‘appointive’’ posi- 
tion within meaning of sec. 13(b), 
Civil Service Retirement Act, 5 
U.S.C. 2263, for annuity deductions, 
in view of long-standing interpreta- 
tion of word “appointed” as bringing 
persons employed under contract 
under statutory prohibitions, or re- 
strictions, applicable to reemployed 
annuitants, and in absence of evi- 
dence of congressional intent that 
word “appointive’’ in sec. 13(b) was 
used in more restrictive sense than 
similar words in former statutes.... 
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employment of persons by Lincoin 
Sesquicentennial Commission, term 
“services” in sec, 4 of act, which 
confers broad discretionary powers 
on Commission in procurement of 
“supplies, services and property” 
without regard to laws and pro- 
cedures applicable to Federal agen- 
cles, does not have reference to 
personal services; therefore, in ab- 
sence of invocation of authority in 
sec. 4 to exempt civil service retired 
annuitant who was employed under 
contract by Commission from an- 
nuity deduction provisions in sec. 
13(b), Civil Service Retirement Act, 
5 U.8.0, 2263, together |with fact 
that such deductions were made, an 
employee’s compensation must be 
regarded as subject to annuity de- 


Although principle in 38 Comp. 
Gen. 495, that use of Federal-aid 
highway funds for landscaping 
roads which are not exclusively 
used for access to bridge, does not 
constitute use of Federal funds 
for construction of bridge approach 
within meaning of restriction 
against imposition of bridge tolls, 
its application depends on whether 
landscaping primarily benefited 
approach roads—a factual matter 
in dispute—therefore, in absence 
of judicial determination, the 


Civilian—Continued. Continued. 
Reemployment—Continued. Conastruction—Continued. 
Annuity deductions—Continued. Federal-aid highway program—Con. 
In view of specific provisions in secs. Refunds, transfere—Continued. 
Sand 7, act of Sept. 2, 1957, P.L. 85- Toll reimposition prohibition—Con. 
262, 71 Stat. 588 and 589, which deal administrative view that prohibl- 
with exemptions from laws affecting tion is not applicable to particular 


project will not be questioned. 
38 Comp. Gen. 495, modified _ ..... 
Federal grants made by Federal 
Emergency Adm. of Public Works 
or Public Works Adm., pursuant 
to secs. 202 and 203 of National 
Industrial Recovery Act for 
public works project, including 
construction and repair of public 
highways and parkways, are sepa- 
rate and distinct from grants made 
by Bur. of Public Roads to state 
highway departments under sec. 
204 whic contains restriction 
against imposition of tolls on 
bridges constructed from sec. 204 
grants; therefore, public works 
grant for construction of bridge 
project is not subject to tolls re- 
striction applicable to Federal-aid 


GR icintcccatsdinbinbincscinten 681 RN Bi igtininanaccecncee 
ROADS, TRAILS AND BRIDGES The restriction in sec. 204(g), Na- 
Construction tional Industrial Recovery Act 
Federal-aid highway program against imposition of tolls is condi- 
Advertising control—towns—the term tion subsequent to expenditure of 
“‘ncorporated municipalities” as used Federal funds, and determination 

in highway advertising control exemp- of whether restriction attaches to 
tion in 23 U.S.C. 131(b), which ex- particular expenditure of Federal- 
cludes highways traversing commer- aid highway funds is within juris- 
cial and industrial zones within diction of Comptroller General and 
boundaries of incorporated munici- such decision is binding on execu- 
palities, is construed to include incor- tive branch of Govt............... 
porated towns in view of general State roads—improvement—in absence of 
meaning of “municipal” as applicable any indication in Senate document detail- 

to towns, cities, and incorporated ing plans for a river improvement project 
villages and in light of legislative that construction of access roads outside 
history which shows congressional project or improvement of similarly 
intent that regulatory prerogatives of situated State public road was contem- 
incorporated municipalities are not plated, the use of public works appropria- 

to be encroached upon_................ 807 tion which is available solely for “projects 
Refunds, transfers authorized by law” for necessary improve- 
Toll reimposition prohibition ments to state public road used for access 


to project by Govt. personnel would be in 
contravention of prohibitory statutes— 
secs. 3678, 3679 and 3733, R.S., 31 U.S.O, 
628, id. 665, and 41 U.S.C. 12—which 
require appropriations to be applied solely 
to objects for which they are made, pre- 
clude execution of contracts in advance of 
appropriation without authorization and 
prohibit contracts for public improve- 
ments unless funds are specifically appro- 
prbnted CR assincccinnecnctinmisbasende 

Status—National park roads—State gasoline 
tax applicability. (See Taxes, State, gaso- 
line, Oregon, Federal roads) 
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SALES 


Bids—deposite—sufficiency—a bid deposit 
which was not in an amount sufficient to 
cover all items of surplus Govt. property 
bid upon as required by invitation, but 
which was sufficient to cover those items 
and quantities on which bidder was 
eligible high bidder, does not require 
rejection of bid for insufficient bid security 
when invitation does not contain limita- 
tion on minimum quantities which may 
be purchased and when awards to several 
bidders are contemplated................. 


SCHOOLS, COLLEGES, ETC. 


(See Colleges, Schools, Etc.) 


SEAMEN 


Suits—costs. (See Courts, costs, Govern- 
ment liability. seamen) 


SET-OFF 


Compensation, etc., due civilian employees— 
accountable officers, etc., debts—manda- 
tory set-off—the purchase by employees 
who are covered by position schedule 
surety bonds under 6 U.S.C. 14 of sup- 
plemental coverage, at own expense, under 
agreements which preclude employee from 
voluntarily settling any claim under bond 
without consent of surety does not warrant 
any departure in mandatory debt liquida- 
tion withholding procedure under 5 U.S.C. 
82, 27 Comp. Gen. 703, in event employee 
is indebted to Govt. when terminated; 
therefore, agency may not place amounts 
due employee in suspense account until 
conclusion of negotiations with surety 
under agreement but must immediately 
set off against debt any amounts due 
employee and request CSC to set off re- 
tirement funds for any balance unless 
employee is subject to deferred retirement 
provisions of 5 U.S.C. 2258 requiring an- 
nuity election by employee prior to set-off. 


Contract payments—tax debts—a joint ven- 
ture having characteristics of limited 
partnership, the laws of partnership are 
for application; therefore, general rule 
that, in action by partnership to recover a 
debt, defendant cannot set off individual 
debt due him by one member of firm is for 
application to Federal tax debt of one of 
parties to joint venture engaged in per- 
formance of Govt. contract which debt 
arose independently of contract so that 
debt must be regarded as that of individual 
rather than joint venture, and amounts 
due joint venture under contract may not 
be applied to tax debt...................... 


SEWERS 


Service charges 
Advance payment—sewer service charge 
which is established by local government 
and required to be paid in advance, with 
penalty if not paid when due, may be 
paid by Federal agency in advance, not- 


INDEX DIGEST 





Page | SEWERS—Continued. 


617 


438 


Service chargee—Continued. 


withstanding advance payment prohibi- 
tion in 31 U.S.C. 529, there being little 
possibility that local government will 
fail to furnish services after payment is 
made and in view of savings to Federal 
Govt. by advance payment of charge--... 
Housing project liability—provision for 
payment of charges for public services 
(garbage and trash collection, sewer con- 
nections, etc.) furnished to low rent 
housing projects by municipalities or 
other local government agencies con- 
tained in Housing Act of 1959, P.L. 
86-372, approved Sept. 23, 1959, which 
added subsec. (10) to sec. 15 of U.S. 
Housing Act of 1937, 42 U.S.C, 1415, may 
be given retroactive effect in view of 
implication which must be drawn from 
legislative history so that amounts which 
have been or may be paid by local! hous- 
ing authorities for public services fur- 
nished prior to enactment of Housing 
Act of 1959 need not be objected to by 
Public Housing Admin., provided that 
housing agreements did not require 
particular municipality to furnish serv- 
ee 
Liability 

Sewer service charges which are estab- 
lished by local government and 
required to be paid quarterly in 
advance, with penalty if not paid 
when due, are not taxes or assessments 
so that Federal agencies could invoke 
constitutional immunity, but rather 
are charges for service which Federal 
agencies may not refuse to pay, and 
penalty charge which is integral part 
of rate structure applicable to all users 
is for payment when quarterly sewer 
charge is not paid in advance.......... 
Charges for connections to municipal 
sewer, incident to construction of 
improvements to Federal Govt. build- 
ing, under contract which requires 
contractor to pay all fees and charges 
for connections to outside services and 
for use of property outside the site 
must be regarded as obligation of con- 


I canitinintndiuciiibadiabinniinnne 
SMALL BUSINESS ADMINISTRA- 
TION 
Contracts—awards to small business con- 
cerns. (See Contracts, awards, small 
business concerns) 
Research grante, etc. 
Appropriation availability 


Amendments in 1960 to change scope of 
Federal research and counseling grants 
to States or institutions originally 
made in 1959 pursuant to sec. 7(d), 
Small Business Act, 15 U.S.C. 636(d), 
may not be charged to 1959 funds but 
must be charged to 1960 funds subject 
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SMALL BUSINESS ADMINISTRA- Page| STATES 


TION—Continued. 
Research grants, ete.—Continued. 
Appropriation availability—Continued. 
to any new statutory limitations which 
may not have been applicable to 


Federal research and counseling grant to 
state or institution under sec. 7(d), 
Small Business Act, 15 U.S.C. 636(d), 
which provides that only one grant 
shall be made to a State in any one 
year, may not be amended during year 
in which grant is made to change scope 
or increase amount of original grant, 
nor may a new grant to a State be 
made in subsequent year in which 
amendment to original grant is made 
and charged to that year’s appropria- 


Revolving fund—interest—payment of inter- 
est on net expenditures from SBA revolv- 
ing fund, as required under sec. 4(c), Small 
Business Act, 15 U.S.C. 633(c), is regarded 
as operating expense item stemming di- 
rectly from performance of purposes for 
which fund was established and is not to be 
regarded as disbursement from fund out- 
side purposes of Small Business Act and 
Small Business Investment Act, 1958, so 
as to be excluded in determining net 
amount of cash disbursements from fund... 


SOCIAL SECURITY 


Old-Ageand Survivors Insurance Trust Fund 
Administrative expenses availability 

Funds of Bur. of Old-Age and Survivors 
Insurance made available for expendi- 
ture from Federal Old-Age and Survi- 
vors Insurance Trust Fund are not 
available to reimburse GSA for pur- 
chase, installation, and servicing of 
air-conditioning equipment in feder- 
ally owned buildings when GSA has 
not budgeted for such expenditures be- 
cause GSA has responsibility for air- 
conditioning buildings under its con- 
trol and, in absence of specific statutory 
authority therefor, an agency’s funds 
are not available for such purpose..-.. 
Inasmuch as Bur. of Old-Age and Sur- 
vivors Insurance budgets for cost of 
leased space, including cost of main- 
taining and servicing such space, and 
finances such expenditures from Fed- 
eral Old-Age and Survivors Insurance 
Trust Fund and GSA does not include 
in its budget funds for leased space oc- 
cupied by the Bureau, funds of Bureau 
may be used to reimburse GSA for pur- 
chase, installation, and servicing of air- 
conditioning in non-federally-owned 
leased space, provided that it is ad- 
ministratively determined that air- 
conditioning would be in interest of 


Federal aid, grants, ete. 
Amendment, etc. 
Appropriation availability 
Amendments in 1960 to change scope 
of Federal research and counseling 
grants to States or institutions orig- 
inally made in 1959 pursuant to see. 
7(da), Small Business Act, 15 U.S.C. 
636(d), may not be charged to 1959. 
funds but must be charged to 1960 
funds subject to any new statutory 
limitations which may not have been 
applicable to original grant. 
Federal grant which is made in one 
fiscal year based upon specific objec- 
tives and estimates of project costs 
gives rise to definite and maximum 
obligation of U.S. and the enlarge- 
ment of grant beyond original scope 
creates additional obligation and 
must be regarded as new grant 
Federal research and counseling grant 
to state or institution under sec. 
7(d), Small Business Act, 15 U.S.C. 
636(d), which provides that only 
one grant shall be made to State in 
any one year, may not be amended 
during year in which grant is made 
to change scope or increase amount 
of original grant, nor may a new 
grant to a State be made in subse- 
quent year in which amendment to 
original grant is made and charged 
to that year’s appropriation 
Federal payments in lieu oftaxes 
Municipal service reimbursement—provi- 
sion for payment of charges for public 
services (garbage and trash collection, 
sewer connections, etc.) furnished to low 
rent housing projects by municipalities 
or other local government agencies con- 
tained in Housing Act of 1959, P.L. 86- 
372, approved Sept. 23, 1959, which added 
subsec. (10) to sec. 15 of U.S. Housing 
Act of 1937, 42 U.S.C. 1415, may be given 
retroactive effect in view of implication 
which must be drawn from legislative 
history so that amounts which have been 
or may be paid by local housing authori- 
ties for public services furnished prior to 
enactment of Housing Act of 1959 need 
not be objected to by Public Housing 
Admin., provided that housing agree- 
ments did not require particular munici- 
pality to furnish services without charge. 
Reconstruction Finance Corporation prop- 
erty transferred to other Government 
agencies 
Property use 
Although use of real property, which 
was subject to State and local taxes 
when transferred from RFC to other 
Federal agencies, for governmental 
purposes is not sufficient in itself to 
bring property within tax exemption 
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STATES—Continued. 
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Reconstruction Finance Corporation prop- 
perty transferred to other Government 
agencies—Continued. 

Property use—Continued. 

provisions in sec. 704(b), act of 
Aug. 12, 1955, 40 U.S.C. 524(b), such 
governmental use must be con- 
sidered with specific uses described 

in sec. 704(b)(1), (2) and (3) of act; 
hence, only if office buildings and 
facilities for governmental pur- 
poses are used or held primarily for 
rendition of service to or on behalf 

of local public may properly be 
considered tax exempt under sec. 
ee ree 
When one of three Federa! agencies, 
which jointly occupy former RFC 
property consisting of 23.3 acres of 
land and two buildings, uses 69% 

of total square footage of property 
including 16.7 acres of land and one 
building, for purpose which is con- 
sidered to be for benefit of local 
public within meaning of tax ex- 
emption provisions in subsec. 704(b) 

(3) and (4) of act of Aug. 12, 1955, 

40 U.S.C. 524(b)(3) and (4), even 
though preponderance of building 
space is used by other agencies for 
governmental purposes which do 
not render property tax exempt, 
the property must be considered as 
whole and, therefore, tax exempt so 
that payments in lieu of taxes may 
IGE as oniccinenticthincddinsnes 

Federal-state conflict 

Constitutional immunity—charges by 
municipality for sewer connections 
incident to improvements being made 
to Federal Govt. building are not to be 
considered to be special assessment or 
tax levied against Federal Govt. con- 
trary to its constitutional immunity 
but are instead charges for privilege of 
connecting building with municipally 
owned sewer presumably to be applied 
to cost of sewer construction and, there- 
fore, are properly for payment by Govt., 
notwithstanding construction is incident 
to improvements as distinguished from 
new construction and that payment is 
required by municipal ordinance to be 
deposited into sewer construction 
ee TN eee 

Services v.taxes 

Sewer service charges which are estab- 
lished by local government and re- 
quired to be paid quarterly in advance, 
with penalty if not paid when due, 
are not taxes or assessments so that 
Federal agencies could invoke consti- 
tutional immunity, but rather are 
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Services v. taxes—Continued. 
charges for service which Federal 
agencies may not refuse to pay, and 
penalty charge which is integral part 
of rate structure applicable to all users 
is for payment when quarterly sewer 
charge is not paid in advance-.......- 
Charges by municipality for sewer 
connections incident to improvements 
being made to a Federal Govt. build- 
ing are not to be considered to be a 
special assessment or tax levied against 
Federal Govt. contrary to its consti- 
tutional immunity but are instead 
charges for privilege of connecting 
building with municipally owned 
sewer presumably to be applied to 
cost of sewer construction and, there- 
fore, are properly for payment by 
Govt., notwithstanding construction 
is intident to improvements as dis- 
tinguished from new construction and 
that payment is required by municipal 
ordinance to be deposited into sewer 
construction account.................- 


STATION ALLOWANCES 
Military personnel 


Additional expense requirement—rental 
quarters—a special per diem allowance 
for quarters paid to PHS commissioned 
officers stationed in Alaska at same time 
such members with dependents were 
occupying Govt. quarters on rental 
basis, or without dependents had rental 
quarters available, is in contravention 
of sec. 303(b), Career Compensation 
Act of 1949, and regulations which pre 
clude housing allowances when Govt. 
quarters are assigned or occupied jointly 
by member and dependents and which 
require rental quarters to be considered 
“Govt. quarters’’ within prohibition; 
nor are the allowances proper under the 
act of July 2, 1945, 37 U.S.C. 1lla, which 
permitted occupancy of housing facilities 
without deprivation of ‘“‘mcney allow- 
ances,’’ such term having reference to 
quarters allowance and having no appli- 
cation to station per diem; therefore, 
since the members paid an amount as 
rental less than the quarters allowance, 
the payments were erroneous and collec- 
RUE RP IO hic icine cia tececkuvens 

Dependents maintained overseas at place 
other than station—a cost-of-living allow- 
ance which is payable to member of uni- 
formed services who does not have 
Govt. quarters available at permanent 
duty station overseas for himself and 
three dependents is not affected when 
one of dependents is temporarily absent 
occupying dormitory quarters at over- 
seas dependents’ school so that cost-of- 
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then accrues if collection proves er- 
roneous, and such right as to trans- 
Portation services performed prior 
to Aug. 26, 1958—the date of enact- 
ment of P.L. 85-762, 49 U.S.0. 16(8) 


Context v. parte—to construe sec. 403, Agri- 
cultural Trade Development and Assist- 
ance Act of 1954, 7 U.8.C. 1731, which pro- 
vides with respect to sales of surplus agri- 
cultural commodities to friendly nations 


| Military personnel—Continued. Claims—Continued. 
living allowance continnes to be payable Transportation—Continued. 
at same rate as when all three dependents Date of accrual—Continued. 
are present at member's station......... - 575 which reduced period for recovery— 
STATUTES OF LIMITATION may be asserted by claims filed in 
Claims GAO within 10 years from date of 
Date of accrual erroneous collection, bu* right to as- 
Record correction sert a claim extends only to amount 
When record of member of naval serv- actually collected. .......-..-.------ 448 
{ce transferred to Fleet Reserve or Under act of Aug. 26, 1958, P.L. 85-762, 
Fleet Marine Corps Reserve is cor- 49 U.S.C. 16(3), which reduces period 
rected to reflect additional service for recovery of transportation charges 
credits, pursuant to 10 U.8.0. 6332, to three years, claims with respect 
the ten-year limitation period in act to transportation services performed 
of Oct. 9, 1940, 31 U.S.0. 71a, com- after Aug. 26, 1958, must be filed 
mences to run from date of correction with GAO within three years from 
of member’s records rather than (1) payment of charges for transpor- 
from date of transfer of member to tation involved, or (2) subsequent 
Fleet Reserve or Fleet Marine Corps refund for overpayment of such 
Reserve, and, upon such correction, charges, or (3) deduction made un- 
member {s entitled to retainer pay der 49 U.S.C. 66, whicheverislater.. 448 
from date of transfer in accordance STATUTORY CONSTRUCTION 
with grade and number of years of Amendments—effective date—an amend. 
creditable service, as corrected... 20 ment made effective Jan. 1, 1950, which re- 
Correction of records of retired mili- vises time limit for submission of applica 
tary officer to show actual number tions for reimbursement for relocation ex- 
of years of active and inactive service penses of owners and tenants of land ac- 
creditable for retired pay purposes quired for military public works projects to 
in attempt to avoid application of “within one year following date of such 
ten-year statute of limitations on acquisition or within one year following 
claims cognizable by GAO, 31 date property is vacated by applicant, 
U.S.C. 71a, so that officer may be whichever is later,” (P.L. 86-317, approved 
paid increased retired pay for period Sept. 21, 1959) is to be construed as effec 
more than ten years prior to submis- tive from Jan. 1, 1959, so that no special 
sion of claim, is merely affirmation of consideration need be given to period be- 
facts as already exist in officer’s mili- tween Jan. 1 and Sept. 21, 1959, the date of 
tary record rather than correction of enactment; therefore, applicants who va- 
factual situation and, therefore, such cated land after Jan. 1, 1958, and who filed 
record correction is not final and con- applications within one year of vacating, 
clusive under 10 U.8.0. 1552 and although such application was more than 
officer’s claim for increased retired one year from date of acquisition, would 
pay for period more than ten years De COUNINE: BEF GOR ctcecitionencsnnccsine 443 
prior to submission of claim is for Code titles enacted into positive law—changes 
dit ditincninbeuntondsces 178 from derivative statutes—although two one- 
Transportation year enlistment extensions by Navy mem- 
Date of accrual bers could not be combined to be consid- 
Claims against U.S. for transportation ered voluntary extension of enlistment for 
charges accrue upon completion of two or more years for purposes of reen- 
transportation service, that is, the listment bonus authorized under sec. 
date of delivery of shipment to con- 208(e)(2), Career Compensation Act of 
signee, and 10-year statute of limita- 1949, in view of precise definition of “‘reen- 
tions established by act of Oct. 9, listment,”’ substantive change from act of 
1940, 31 U.S.C. 71a, for claims cog- Aug. 22, 1912, when 10 U.8.0. 5539(b) was 
nizable by GAO begins to run from enacted into law to permit all extensions of 
time service is completed; however, enlistment to be considered one continu- 
when, in post-audit, a determination ous extension, requires conclusion that 
that an overpayment was made, and two one-year extensions of member’s en- 
overpayment is collected from car- listinent constitute reenlistment for reen- 
rier under 49 U.8.0. 66, a new recov- listment bonus under sec. 208, Career Com- 
ery right, under the 10-year statute, pemaetiets 66 OF 10 ic ciicuniencneecantin 711 
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Continued. 
“that payments may be made in approxi- 
mately equal annual amounts over periods 
not to exceed 20 years,”’ as authorizing pay- 
ments on a biannual or deferred 10- or 20- 
year payment basis would be to construe 
the word “may’’ in its permissive sense 
wthout consideration for entire context of 
sentence and without regard to qualifying 
words “in approximately equal annual 
amounts’’; therefore, while the section does 
permit slight flexibility or variation in an- 
nual amounts, it may not be construed as 
authorizing payment in other than equal 
annual amounts or in approximately equal 
eT ee 
Grammar—nearest antecedent rule—the 
legislative history of sec. 204(a)(7), Career 
Compensation Act of 1949, 37 U.S.C. 
235(a)(7), authorizing incentive pay for 
demolition of explosives, indicates that 
such was authorized primarily for under- 
water demolition teams of Navy; therefore, 
term “underwater” in phrase ‘“‘demolish 
by use of explosives underwater objects, 
obstacles, or explosives” in sec. 9(b), 
E.O. No. 10152, as amended, must be 
construed as modifying not only “‘objects’’ 
but also words “obstacles” and ‘“‘ex- 
ics ch Rilbatbhniniteitindawnenitinninnions 
Legislative intent—in the determination of 
sales price for certain vessels authorized to 
be sold to a foreign country, pursuant to 
act of May 14, 1960, P.L. 86-473, the depre- 
ciation allowance given to purchasers is for 
computation on stetutory sales price before 
such sales price is reduced by prior pay- 
ments in accordance with explanation 
given by member of conference committee 
when the conference report on the bill, 
which became act of May 14, 1960, was 
being considered, which explanation tis 
regarded as having more weight than an 
earlier statement made, at time of its 
passage by the Senate, by the chairman of 
legislative committee which reported the 
bill, to the effect that depreciation allow- 
ance was to be computed on sales price 
after reduction of contract payments....... 


Limitations—conditions in House or Senate 
documentae—while costs of judgment 
against U.S. in condemnation proceeding 
instituted by U.S. under 33 U.S.C. 593 
incident to Gulf Intracoastal Waterway 
project may not be paid from public works 
appropriation for “projects authorized by 
law,” in view of the specific condition in 
Senate document detailing Gulf project 
which provided the U.S. should not bear 
any costs of land easements and rights-of- 
way, such judgment costs (interest) are 
for payment from permanent appropria- 
tions for payment of judgments in 31 
Fe ee nbebeneaiianaiaais 


823 


731 


883 


Continued. 
Prospective effect of acts 

Provision for payment of charges for 
public services (garbage and trash col- 
lection, sewer connections, etc.) fur- 
nished to low rent housing projects by 
municipalities or other local government 
agencies contained in Housing Act of 
1959, P.L. 86-372, approved Sept. 23, 
1959, which added subsec, (10) to sec. 15 
of U.S. Housing Act of 1937, 42 U.S.C. 
1415, may be given retroactive effect in 
view of implication which must be 
drawn from legislative history so that 
amounts which have been or may be 
paid by local housing authorities for 
public services furnished prior to enact- 
ment of Housing Act of 1959 need not be 
objected to by Public Housing Admin., 
provided that housing agreements did 
not require particular municipality to 
furnish services without charge.......... 

The act of July 28, 1959, 38 U.S.C. 235, 
which granted to Veterans Admin. 
employees, who are U.S. citizens em- 
ployed in the Republic of the Philip- 
pines, certain benefits accorded Foreign 
Service personnel must be applied pros- 
pectively, in absence of express or 
implied language required for retroactive 
construction, so that creditable service 
for home leave begins to accrue for such 
employees on July 28, 1959, and such 
leave should be recorded and available 
for use without limitation pursuant to 
5 U.S.C. 2062f, but no lump-sum pay- 
ment is authorized for any unused home 


Uniform construction—inasmuch as act of 
Alaska legislature making fines collected 
for violation of municipal ordinances the 
property of partitular municipality is 
restatement of Federal statute (sec. 4 
tenth of the act of April 28, 1904), it need 
not be construed as inconsistent with sec. 
7, act of June 6, 1900, 48 U.S.C. 106, relating 
to disposition of fines collected by Dist. 
Court of Alaska for violation of Federal 
and Territorial laws; consequently, fines 
which are collected by Dist. Court of 
Alaska for violations of municipal ordi- 
nances on appeal from city magistrate 
courts may be regarded as moneys, the 
disposition of which is otherwise specifi- 
cally provided by law as used in 48 U.S.C, 
106, and properly belong to particular 
municipality. 36 Comp. Gen. 411, modi- 


STORAGE 


Household effects 
Military personnel 
Nontemporary 
Off United States coast stations 
Members of uniformed services who 
are assigned under permanent 


286 


543 


261 
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STORAGE—Continued. Page | SUBSISTENCE—Continued. Page 
Household effects—Continued. Per diem—Continued. 
Military personnel—Continued. Delaye—Continued. 
Nontemporary—Continued. Awaiting transportation 
Off United States coast stations—Con. In case of an employee who Is directed 
change of station orders to duty on to travel on official business from per- 
San Clemente Island and Santa manent duty station in Panama to 
Rosa Island—located 30 miles Bogota, Colombia, and who, be 
from Calif. coast—where depend- cause of flight change, remains at air- 
ents are not permitted to join port from 7:20 a.m. on Mon. until 
members are not regarded as being 4:00 a.m. on Tues., there would be no 
assigned to duty beyond con- objection to payment of per diem 
tinental U.8. for temporary stor- from 6:00 a.m. Mon. to midnight 
age of household effect under par. Tues. at Panama rate, provided that 
8253-2, Joint Travel Regs. but are the circumstances were such as to 
regarded as being assigned to warrant prudent traveler going to 
restricted area in continental U.S. and waiting at airport for that period 
for entitlement to shipment of of time; however, it would appear 
household effects to designated doubtful that waiting period could 
location under par. 8253-3, Joint be justified, in which event per diem 
fk ee ee 540 should be allowed only for quarter 
Members of uniformed services in which departure was scheduled 
who are assigned under permanent on Mon., commencing again with 
change of station orders to duty at first quarter on Tues-_-............. 875 
Texas Towers and who are rotated Although the time for commencement 
at 30-day intervals between re- of per diem for periods of delay expe- 
stricted station offshore and loca- rienced by employees at air termi- 
tion of the parent organization at nals due to flight schedule changes 
Otis Air Force Base—which is not may not be established by an inflex- 
8 restricted station for transporta- ible rule, if it is administratively de- 
tion of dependents—may not have termined that employee exercised 
duty at Texas Towers considered sound judgment and reason in re- 
as sea duty or overseas duty under maining at airport until actual de 
par. 8253-2, Joint Travel Regs., or parture of the plane, per diem may 
duty to place in U.8. where, due to be allowed from scheduled time of 
military restrictions, dependents GI oo sccanictiedeedmeaninnin 875 
are not permitted to join member The term “place” as used in time of 
for 20 weeks under par. 8253-3, departure and arrival provisions of 
Joint Travel Regs., for entitlement sec. 6.9c, Stand. Govt. Travel Regs., 
to nontemporary storage or ship- connotes any point at which per diem 
ment of household effects to desig- commences or ceases or at which a 
nated place at Govt. expense. ...- 540 change in per diem rate may occur 
and, therefore, includes the official 
SUBSISTENCE station or other point at which travel 
Per diem begins as well as a temporary duty 
Delays GU io icccitinenciintnsnnicnnsinnin 875 
Actual v. scheduled departures, ete.—in Where departure of an employee who 
computation of per diem when actual is transferred from New York to 
time of departure from terminal pre- Paris is delayed from 7:00 p.m., Mar. 
cedes the scheduled time, the actual 6, 1960, to 7:00 p.m., Mar. 10, due to 
time, within reasonable limits, may be a dock strike, no per diem should be 
regarded as scheduled time for com- allowed for period prior to 6:00 p.m. 
mencement of per diem; for example, on Mar. 10.......-.----.----------- 875 
an employee who in the computation Fractional days—overseas rates. (See 
of applicable per diem rate actually de- Subsistence, per diem, rates, outside 
parts Panama at 11:50 a.m. on Mon. United States) 
when scheduled time of departure is Headquarters—per manent or temporary— 
12:20 p.m.,on Mon. and arrives at tem- military and civilian personnel who are 
porary duty station in Caracas, Vene- ordered to report to a place for duty, in 
zuela, at 6:10 p.m. the same day and connection with considerable amount of 
departs on Wed. at 6:15 a.m.—the travel in field after indoctrination and 
training at that place, and who subse- 
scheduled departure was earlier—ar- quently are issued orders directing tem- 
riving in Panama at 12:10 p.m., the porary duty away from and return to 
actual arrival times should be used at that place, may be regarded as having 
Caracas and at Panama.............. 875 specific location for permanent duty sta- 
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Page 





tion away from which travel and tempo- 
rary duty are performed so that, while 
performing temporary duty, such per- 
sonnel may be regarded as in travel 
status for per diem and travel expense 


Military personnel—Continued. 
Temporary duty 
At permanent post—military and 
civilian personnel who are ordered 
to report to a place for duty, in con- 


Rac cttbncccnnbiniduatintebions 753 nection with considerable amount of 
Hours of departure—terminal—outside travel in field after indoctrination 
headquarters—employees who, incident and training at that place, and who 
to commencement of official travel, are subsequently are issued orders di- 
authorized to use privately owned auto- recting temporary duty away from 
mobiles from homes in Washington, and return to that place, may be 
D.C., to Friendship International Air- regarded as having specific location 
port—a distance of less than 50 miles— for permanent duty station away 
are not entitled to have per diem allow- from which travel and temporary 
ance computed from time of departure duty are performed so that, while 
for the airport but are limited by sec. Performing duty, such personnel 
6.9e(1), Stand. Govt. Travel Regs., to may be regarded as in travel status 
per diem from time the airplane is sched- for per diem and travel expense 
SE Re ee 880 acca aadectie ——— on 753 
Illness, etc.—overseas employees who be- ms ~ R nee — 
come il] or incapacitated during period aan ee Saeeaencnes aan 
of home leave may not be regarded as tn required to report for temporary 
travel status after arrival at home leave duty, in connection with fitting-out 
point to come within purview of sec. 6.5a, or conversion of vessels in the area 
Stand. Govt. Travel Regs., which per- and on which berthing and messing 
mits continuation of per diem for trav- facilities are provided, need not be 
pee who x aoe . Pome regarded as Govt. wae under par. 
njury, provided they are in fact in ' 
official travel or temporary duty status Seana in ere. 
away from or en route to official stetton; duty aboard Govt. vessels; therefore 
therefore, employee’s travel status hav- per diem as prescribed in par 4206, 
ing terminated on arrival at home leave ; 5 
Joint Travel Regs. for temporary 
point, he is not entitled to per diem for duty in connection with fitting-out 
subsequent period of illness and his or conversion of vessels is for pay- 
travel status did not commence again 
until he began travel to temporary duty ee — 
point for consultation duty --... wecenee 446 enlisted members, furnished on bar- 
Internationa! date line crossing—in compu- I at 590 
tation of per diem for employees who Training or school assignment 
during official travel cross international Califano case 
date line, the calendar day that change Per diem payments which were 
occurs is not considered, but instead total made to members of uniformed 
elapsed time based on standard time at services who were ordered to active 
particular arrival or departure points is duty from home and assigned to 
for application when total travel time station for temporary duty under 
exceeds 24 hours.......-....---..------- 853 orders which contemplated further 
Military personnel assignment on basis of decision in 
Permanent or temporary—military and effect prior to June 19, 1959—date 
civilian personnel who are ordered to of 38 Comp. Gen. 849 in which 
report to a place for duty, in connection holding in Califano v. U.S., C. Cls. 
with considerable amount of travel in No. 86-58, was accepted as prece- 
field after indoctrination and training dent for considering that such 
at that place, and who subsequently members were not in travel status— 
are issued orders directing temporary will not be questioned if made 
duty away from and return to that administratively before Oct. 1, 
place, may be regarded as having 1959, but this extension of time 
specific location for permanent duty from July 1, 1959, to Oct. 1, 1959, 
station away from which travel and in application of decision may not 
temporary duty are performed so that, be construed as authorizing per 
while performing temporary duty, diem after Sept. 30, 1959, for 
such personnel may be regarded as in temporary duty performed prior 
travel status for per diem and travel to that date. 38 Comp. Gen. 849, 
expense purposeS............-.-.-.--- 753 modified............ wantin Te 
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Per diem— Continued. 
Military personnel—Continued. 
Training or school assignment—Con. 
Califano case—Continued, 

Army officers who were in tempo- 
rary duty status pending further 
orders status from home on or 
after June 19, 1959—date of Comp- 
troller General’s decision 38 Comp. 
Gen. 849, in which holding in 
Califano vy. U.S. (C. Cls. No. 86- 
58) was accepted as precedent— 
and who received amendatory 
orders to designate first permanent 
station so as to place member in 
travel status away from designated 
post of duty may be paid per diem 
for such temporary duty from date 
of receipt by member of amenda- 
tory orders. 38 Comp. Gen. 849, 


The holding in Califano v. U.S., 

C. Cls. No. 86-58, decided Mar. 4, 

1959, that travel status cannot 

exist for member of uniformed 
services in absence of designated 

post of duty away from which travel 

is performed, is not limited to cases 
involving newly inducted or 
enlisted members, but is for appli- 
cation in any case where member 

is ordered from home and is as- 
signed to station for temporary 
duty under orders which con- 
template further assignment to 

duty upon completion of tempo- 

rary duty, and orders do not 
designate specific permanent duty 
station to which member is to 
travel to and report for duty upon 
completion of temporary duty--.. 
Member of uniformed services who is 
ordered to active duty from home, 
assigned to station for temporary 

duty upon completion of which he 

is to report to another location for 
temporary duty and further 
assignment may not have place at 
which second or subsequent peri- 

ods of temporary duty are per- 
formed considered as other than 
member’s only post of duty to 
place member in travel status for 

per diem purposes. 38 Comp. 

Gen. 849, clarified. ............... 
Overseas employees—travel status—over- 
seas employees who become ill or inca- 
pacitated during period of home leave 
may not be regarded as in travel status 
after arrival at home leave point to come 
within purview of sec. 6.5a, Stand. Govt. 
Travel Regs., which permits continua- 
tion of per diem for travelers who take 
leave because of illness or injury, pro- 
vided they are in fact in official travel or 
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Per diem—Continued. 


temporary duty status away from or en 
route to official station; therefore, em- 
ployee’s travel status having terminated 
on arrival at home leave point, he is not 
entitled to per diem for subsequent 
period of illness and his travel status did 
not commence again until he began 
travel to temporary duty point for con- 
CE Ga ink cicintdaccscenckicceeess 


Rates 
Outside United States 
Commencement and termination 


Anemployee who, incident to official 
business outside U.S., leaves head- 
quarters in Washington 10:40 
a.m., arrives in N.Y. at 11:33 a.m., 
and departs from N.Y. for overseas 
duty at 3:30 p.m. on same day is 
entitled to $12 rate of per diem 
applicable in U.S. through third 
quarter of day; and, likewise, on 
return trip, when employee arrives 
in Boston at 11:55 a.m. and departs 
for Washington at 1:00 p.m. same 
day, $12 rate commences at begin- 
ning of third quarter__............ 

When employees are authorized to 
travel on official business to places 
outside continental U.S., rate of 
per diem applicable in U.S. con- 
tinues through quarter beginning 
immediately prior to actual hour of 
departure from point of exit and 
commences at beginning of quarter 
immediately following actual hour 
of arrival at point of entry in U.S_. 

In computation of per diem when 
actual time of departure from ter- 
minal precedes the scheduled time, 
the actual time, within reasonable 
limits, may be regarded as sched- 
uled time for commencement of 
per diem; for example, an employee 
who in the computation of applica- 
ble per diem rate actually departs 
Panama at 11:50 a.m. on Mon. 
when scheduled time of departure 
is 12:20 p.m. on Mon. and arrives 
at temporary duty station in 
Caracas, Venezuela, at 6:10 p.m. 
the same day and departs on Wed. 
at 6:15 a.m.—the scheduled de- 
parture was earlier—arriving in 
Panama at 12:10 p.m., the actual 
arrival times should be used at 
Caracas and at Panama.......... 

Stopovers 

Actual elapsed travel time of 6 hours 
is to be used in determination of 
application or nonapplication of 
per diem rate authorized under 
sec. 6.2c of Stand. Govt. Travel 
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SUBSISTENCE—Continued. Page | SUBSISTENCE—Continued. Page 
Per diem—Continued. Per diem—Continued. 
Rates—Continued. Training periods—Continued. 
Outside United States—Continued. determination in accordance with 
Stopovers—Continued. Stand. Govt. Travel Regs.; therefore, 


In determination of applicable rate 
of per diem for stopovers at inter- 
mediate points outside U.S., 
length of time of stopover is con- 


requirement in sec. 6.2 of Regs., that 
consideration be given to reduction 
of per diem rate when period of train- 
ing away from official station exceeds 


trolling regardless of whether stop- two months, is for application.......... 140 
over is made necessary by reason of Revocation—although department is not 
officia! duty or by reason of carrier precluded, under sec. 10 of Govt. 
schedule; therefore, if stopover is Employees Training Act, from revok- 
less than 6 hours, rate provided in ing at any time prior to actual trans- 
sec. 6.2c of the Stand. Govt. Travel portation the determination to pay 
Regs. is for application but, if stop- to employee selected for training 
over is for more than 6 hours, per transportation costs, which are less 
diem rate authorized in sec. 6.2b of than per diem in lieu of subsistence 
Regs. for stopover point is for for period of training, once trans- 
application from beginning of quar- portation is effected entitlement of 
ter following arrival at stopover employee and obligation of Govt. 
SE nthinckahddetmebleesesnes 728 have become fixed and may not be 
Reduction—quarters furnished—depend- changed thereafter, either by depart- 
ent’s occupancy—in absence of any law ment or by employee..........-..-... 140 
of general application which permits Type of orders—entitlement of em- 
furnishing of Govt. quarters to private ployees in training program to trans- 
persons without charge, the joint occu- portation of dependents and household 
pancy of Govt.-furnished quarters by effects or to per diem in lieu of sub 
wife who accompanies employee- sistence, as provided in sec. 10 of 
husband during official trip at own Govt. Employees Training Act, 
personal expense requires charge against 5 U.S.C. 2309, when facts are such 
employee for reasonable value of lodging that either type of benefit could be 
furnished to wife, ia addition to deduc- authorized, depends on whether em- 
tion from per diem required by regula- Ployees are issued temporary duty 
tions to be made for lodgings furnished orders or permanent change of station 
by Govt. to employee...............---- 117 orders; however, only one of benefits 
Training periods may be authorized and there is no 
At permanent station—upon determina- authority for employee who is author- 
tion by head of department under ized to transport dependents and 
sec. 10 of Govt. Employees Training effects to training station, because 
Act that payment of stipulated sum such costs are less than estimated 
a day, which includes meals and room total per diem for training period, to 
for Govt. employee at headquarters receive difference between transporta- 
while participating in training pro- tion costs and total per diem_......... 140 
gram, is a necessary training expense, SUBSISTENCE ALLOWANCE 
no objection to payment will be made Active duty pay condition—enlisted mem- 
even though per diem allowance in ber of uniformed services whose dis- 
lieu of subsistence may not be author- charge did not terminate active duty 
ized for employee who is not in travel status because member was hospitalized 
Race asticiciatctiincccnne 119 for new disability prior to effective date 
Election—agency by regulation may of discharge, which required abatement 
permit employee selected for training of discharge action, is considered to 
under Govt. Employees Training Act have been in active duty status and in 
. 5 U.S.C. 2309, to elect to receive trans receipt of active duty pay to be entitled 
portation for dependents and house- to subsistence allowance because rations 
hold effects under sec. 10(2)(B) of act in kind were not available, to credit for 
rather than to receive per diem in lieu basic allowance for quarters in event 
of subsistence whenever transporta class Q allotment requirement is waived 
tion costs are determined to be less under 37 U.S.C. 252(j), and to accrued 
than estimated per diem for period annual leave until subsequent placement 
IO. vccstientinnenincimmlincasen 140 on temporary disability retirement list.. 766 
Reduction—per diem benefits which Meals furnished by Government—re- 
may be authorized for employees in imbursement—members with same 
training away from official stations rights as officers—provision in Dept. of 
under sec. 10 of Govt. Employees Defense appropriation acts (sec. 609, 


Training Act, 5 U.8.C. 2309, are for 1960 appropriation act, 78 Stat. 379), 
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SUBSISTENCE ALLOWANCE—Con. Page | TAXES—Continued. 
Meals furnished by Government—re- State—Continued. 


imbursement—members with same 
rights as officers—Continued. 


which requires reimbursement to Govt. 
of food and operating expenses of messes 
at which meals are furnished to civilians 
or officers who are not entitled to sub- 
sistence at Govt. expense or who receive 
subsistence allowance, applies not only 
to civilian personnel and officers of 
armed services but to any other members 
of armed services whose right to sub- 
sistence allowance is assimilated to that 
of officers; therefore, aviation cadets 
who have a special enlisted status but, 
who like officers, receive subsistence 
allowance at all times whether or not 
messing facilities are available are re- 
garded as officers under mess reimburse- 
ment provisions, and there is no justi- 
fication for charging cadets for only food 
costs while officers are charged for both 
food and operating expenses of mess 
operated by contractor or agent of Govt- 
Rations in kind availability—evidence— 
a determination that messing facilities 
were not available for airmen of a par- 
ticular detachment who were not ac 
companied by dependents, even though 
more than two-thirds of married airmen 
could have been furnished meals in 
available messing facilities along with 
unmarried airmen who were required to 
use Govt. messing facilities, is a deter- 
mination based on airmen’s dependency 
or marital status rather than on facts 
which establish that it was impracticable 
for Govt. to furnish subsistence in kind; 
therefore, such determination may not 
be recognized to support subsistence pay- 
ment at rates authorized when rations 
in kind are not available 


TAXES 


State 
Gasoline—Oregon—Federal roads—the 
applicability of an Oregon statute, 
which provides for refund of motor 
vehicle fuel taxes where fuel is used on 
any road or thoroughfare other than a 
state highway or county road and where 
user is obligated under agreement with 
U.S. or its licensee to construct or main- 
tain road at user’s expense, to motor 
vehicle fuel used exclusively by U.S. on 
roads in national park, which are main- 
tained exclusively by U.S. without any 
assistance from State, must be governed 
by reasonable construction on basis 
that equitable considerations in statute 
require granting the refund to U.S. and, 
therefore, U.S. may set off from moneys 
due the state motor vehicle fuel taxes 
paid on fuel used exclusively on national 
Path: £eR08..ccencccaccucsecccocccecesece 


Government immunity—contractore—not- 
withstanding the incidence of Fla. sales 
tax is on vendee (buyer) and not on 
vendor (seller), a Fila. statute which 
removes sales tax exemption formerly 
enjoyed by Govt. contractors, but 
which continues exemption for sales 
made to U.S. Govt., does not infringe 
the Federal Govt.’s constitutional im- 
munity from state taxation, the deter- 
mination being that when purchase is 
made by contractor in his name and 
with title to personalty not vesting im- 
mediately in Govt., the Govt. is not the 
purchaser, so that tax is not directly on 
Govt., even though ultimate economic 
burden of tax is borne by Govt., but 
when contractor designated as purchas- 
ing agent for Govt. makes purchase in 
name of Govt., pledging Govt.’s credit, 
and title immediately vests in Govt., 
the Govt. is purchaser and under Fla. 
statute such purchase would be exempt 
from sales tax 


Other than sales—Texas—gross receipts— 
amount of a State (Texas) gross receipts 
tax which is direct tax which was paid 
by Govt. contractor under contract 
which provides that contract price does 
not include any State or local direct tax 
and stipulates that, in event any State 
govt. refuses to accept evidence of tax 
exemption and contractor bears burden 
of tax, contract price will be adjusted, 
may be paid by Govt. to contractor, pro- 
vided that contractor takes all necessary 
steps to preserve all rights to refund of 
tax in accordance with tax provisions of 


Payments in lieu of taxes. (See States, 
Federal payments in lieu of taxes) 

Sales—Florida—notwithstanding the inci- 
cidence of Fla. sales tax is on vendee 
(buyer) and not on vendor (seller), a 
Fla. statute which removes sales tax 
exemption formerly enjoyed by Govt. 
contractors, but which continues exemp- 
tion for sales made to U.S. Govt., does 
not infringe the Federal Govt.’s con- 
stitutional immunity from state taxa- 
tion, the determination being that when 
purchase is made by contractor in his 
name and with title to personality not 
vesting immediately in Govt., the Govt. 
is not purchaser, so that tax is not di- 
rectly on Govt., even though ultimate 
economic burden of tax is borne by 
Govt., but when contractor designated 
as purchasing agent for Govt. makes 
purchase in name of Govt., pledging 
Govt.’s credit, and title immediately 
vests in Govt., the Govt. is purchaser 
and under Fla. statute such purchase 
would be exempt from sales tax......... 
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TENNESSEE VALLEY AUTHORITY Page | TIME—Continued. Page 
Contracts fied members of the uniformed services 
Federal Procurement Regulations during leaves of absence, and upon pro- 
Compliance mulgation of regulation providing 30-day 
Late bid submitted in response to limit, 15-day limit for incentive pay during 
invitation which requires bids to be leaves of absence would no longer be for 
physically received prior to time application. 32 Comp. Gen. 287, modi- 
for bid opening may not be con- Seictackensmibtanddincdidniannatinialiniein 412 
sidered for award, notwithstanding TOLLS 
that, ordinarily, Govt. agencies sub- Bridges and highwe hibition. (See 
ject to Federal Property and Ad- La _ 
eiiateheaitensdeetian hak ah abld Roads, Trails and Bridges, construction, 
: Federal-aid highway program, refunds, 
are required to comply with Federal ; 
Procurement Regulations which transfers, toll reimposition) 
contain provision for the considera- Werey. (See Travel Expenses, terry fares) 
tion of late bids when lateness is due TRAILER ALLOWANCE FOR MILI- 
solely to delay in mails............. 426 TARY PERSONNEL 
One of the primary purposes of Fed- Advance payment—the authority for advance 
eral Property and Administrative payments of travel and transportation al- 
Services Act of 1949 being estab- lowances for members of uniformed serv- 
lishment of uniform systems and ices in sec. 303(a), Career Compensation 
procedures, executive agencies sub- Act of 1949, 37 U.8.C. 253, is limited to par- 
ject to act, except those agencies ticular allowances specifically enumerated; 
whose programs are specifically and, in absence of specific authority for ad- 
exempt to extent that compliance vance payments of trailer allowances, the 
would impair or affect programs, advance payment prohibition in sec. 3648, 
may not unilaterally determine not R.S., 31 U.S.C. 529, precludes issuance of 
to follow procedures prescribed in regulation which would authorize advance 
Federa] Procurement Regulations.. 426 payments of trailer allowance............ 659 
Provision in sec. 602(d) (12) of Federal Amendment or revocation of orders—trans- 
Property and Administrative Serv- portation of trailer belonging to member of 
ices Act of 1949, which exempts TVA uniformed services by commercial trans- 
from applicattion of the act when porter or by other means after notice of 
compliance would impair or affect permanent change of station, but before 
any authority of TV A with respect to effective date of orders, not only involves 
any property acquired in connection same considerations as in case of shipment 
with its programs of processing, man- of household effects by Govt., prior to ef- 
ufacture, production, or force account fective date of orders, but also similar cir- 
construction, does not permit TVA cumstances in intercepting shipment in 
to determine unilaterally not to fol- transit on amendment or cancellation of 
low particular regulation prescribed orders so that amendment to sec. 10011 of 
for executive agencies because of dif- Joint Travel Regulations to permit entitle- 
ference of opinion as to merits of reg- ment to trailer allowance for movements 
ulation, but act requires that TVA made prior to effective date of orders, 
cooperate and utilize uniform regu- which are subsequently amended or can- 
lations except where they are not celed, would be proper......-.----.---.-- 522 
consistent with or adaptable to their 
operations because of some feature TRANSPORTATION 
peculiar to their functions and dif- Automobiles 
ferent from those of other agencies.. 426 Ferry fares—English Channel—transpor- 
TIME tation of employee, who is in travel 
International date line—in computation of status, and his privately owned automo- 
per diem for employees who during official bile across English Channel! by air ferry 
travel cross international date line, the or surface vessel where automobile is 
calendar day that change occurs is not con- driven directly on and off aircraft or ves- 
sidered, but instead total elapsed time based sel without preparation, packing or 
on standard time at particular arrival or drainage of gasoline involved in freight 
departure points is for application when shipments of autos and when purpose of 
total travel time exceeds 24 hours._.....-. 853 service is to connect highway system of 
Reasonableness—establishment of 30-day England with that of France is properly 
limit for payment of incentive pay during regarded as ferry service and charges are 
authorized leaves of absence from sub- reimbursable under sec. 3.5b(1) Stand. 
marine duty would not be unreasonable Govt. Travel Regs., which permits re- 
in view of prolonged patrol missions nor imbursement of ferry fares in addition to 
inconsistent with sec. 11, E.O. No. 10152, payment of mileage. 34 Comp. Gen. 
which authorizes incentive pay to quali- 530; B-112971, Apr. 18, 1955, modified... 116 
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e@te.—customs brokers’ fees which are 
paid by members of uniformed services 
for effecting entry of privately owned 
automobiles in foreign countries after 
teansoseanic shipment at Govt. expense, 
under 10 U.8.0. 6157 (Navy) or 10 
U.S.C. 4748 (Army), may not be re- 
garded as part of ocean transportation 
cost nor may customs services be re- 
garded as within term “shipping serv- 
ices” in sec. 901, Merchant Marine Act, 
1936, as amended, 46 U.S.C. 1241, which 
does not include services after automo- 
biles are unloaded at destination; there- 
fore, reimbursement to members for such 


though many large shippers, iuhaiins 
U.8. Govt., issue their own shipping 
documents, mainly for carrier’s con- 
venience, carriers have statutory duty 
under 49 U.8.O, 20(11), id. 319, to issue 
bills of lading and may not be relieved 


Tender of one consignment 


A restrictive note in motor carrier 
quotation under sec. 22, Interstate 
Commerce Act, 49 U.8.C. 22; id. 
317(b), which makes truckload 
rating on particular item applica- 
ble to actual weight loaded In ve- 
hicle used, subject to minimum 
weight of 25,000 pounds, but which 
requires issuance of separate bills 
of lading for contents of each vé- 
hicle is to be interpreted—in view 
statutory duty on carrier to issue 
bills of lading—as part of offer, im- 
posing on carrier (in whose exclu- 
sive knowledge is capacity and 
availability of vehicles) when 
tendered shipment which exceeds 
capacity of vehicles, to inform 
shipper and to see to issuance of 
necessary additional bills of lad- 


Failure of motor carrier, under sec. 
22 quotation which provides for 
issuance of separate bills of lading 
for each vehicle, to require the 
issuance of additional bill of lading 
at time Govt. shipment was ac- 
cepted under one bill of lading 
when shipment was actually 
moved to destination in two ve- 
hicles does not make Govt. liable 
for additional transportation 
charges. _ 


551978 O = 61 = 67 


midshipman, tc., 
statas—U.8. Military Academy ca 
dets, who are sons of members of uni- 
formed services, are entitled to trans- 
portation allowances in their own 
Tight and, therefore, such cadets may 
not be. regarded as dependents for 
travel purposes incident to permanen! 
change of station of member to entit!: 
member to reimbursement for cadet’ 
travel when permanent change of st: 
tion is made after son entered acad 


of dependents of naval aviation cadets 
who are commissioned as officers and 
ordered to active duty is considered 
movement from home, or from place 
which ordered to active duty, to first 
duty station so that payment of dis- 
location allowance for such travel is 
specifically prohibited by par. 9003-3, 
Joint Travel Regs., and fact that avia- 
tion cadets serve in special enlisted 
grade is no different from serving in 
any other capacity while training for 
appointment as commissioned officer 
for payment of transportation of de- 
pendents of newly appointed officers__ 


Emergency, unusual travel—temporary 


D. permanent—transportation and dis- 
location allowance rights of Navy en- 
listed members who, after issuance of 
temporary duty orders transferring 
members for humanitarian or hardship 
reasons to new station, are subse- 
quently assigned to permanent duty 
at same location as temporary duty 
point or at another station are for de- 
termination on basis of permanent 
duty orders so that member’s entitle- 
ment to transportation of dependents 
and household effects at Govt. expense 
is from place where dependents and 
household effects are located upon re- 
ceipt of orders not to exceed cost from 
old to new station, or, if old permanent 
station is outside U.S., from appro- 
priate port of debarkation in U.S. to 
BOW SMEs ccnceteccssdncccsasensice 


Hospital, ete., transfere—in view of fact 


that specific benefits enumerated in 
Dependents’ Medical Care Act do not 
include authority for transportation 
at Govt. expense and that such au- 
thority may not be implied from the 
authority to transfer patients between 
facilities, travel of members of uni- 
formed services as attendants for minor 
children to medical facilities may not 
be regarded as travel on official busi- 
ness for reimbursement for travel ex- 
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penses, but must be regarded as travel 
for convenience of member and de- 
pendents, notwithstanding that travel 
was performed pursuant to orders-... 


Location at place other than old station at 


time of transfer—dependent parent of 
Army officer who did not accompany 
officer to overseas station but, upon 
subsequent transfer to duty station in 
U.S., traveled to new duty station may 
not be regarded as member of officer’s 
household actually residing at or in 
vicinity of overseas station to entitle 
officer to reimbursement for depend- 
ent’s travel and in absence of specific 
authorization for dependent parent’s 
travel from place other than old station 
to new station as required under par. 
7000, Joint Travel Regs., no reimburse- 
ment may be made. 


Parente—status at time of orders—de- 


A 


A 


pendent parent of Army officer who 
did not accompany officer to overseas 
station but, upon subsequent transfer 
to duty station in U.S., traveled tonew 
duty station may not be regarded as 
member of officer’s household actually 
residing at or in vicinity of overseas 
station to entitle officer to reimburse- 
ment for dependent’s travel and in 
absence of specific authorization for 
dependent parent’s travel from place 
other than old station to new station 
as required under par. 7000, Joint 
Travel Regs., no reimbursement may 


gency by regulation may permit em- 
ployee selected for training under 
Govt. Employees Training Act, 5 
U.8.C. 2309, to elect to receive trans- 
portation for dependents and house- 
hold effects under sec. 10(2)(B) of act 
rather than to receive per diem in lieu 
of subsistence whenever transportation 
costs are determined to be less than 
estimated per diem for period of 


Ithough department is not precluded, 
under sec. 10 of Govt. Employees 
Training Act, from revoking at any 
time prior to actual transportation the 
determination to pay to employee 
selected for training transportation 
costs, which are less than per diem in 
lieu of subsistence for period of train- 
ing, once transportation is effected 
entitlement of employee and obliga- 
tion of Govt. have become fixed and 
may not be changed thereafter, either 
by department or by employee. 


Entitlement of employees in training 


Programs to transportation of depend- 
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Dependents—Continued. 
Training pertods—Continued. 
ents and household effects or to per 
diem in lieu of subsistence, as provided 
in sec. 10 of Govt. Employees Training 
Act, 5 U.8.0. 2300, when facts are such 
that either type of benefit could be 
authorized, depends on whether em- 
ployees are issued temporary duty 
orders or permanent change of station 
orders; however, only one of benefits 
may be authorized and there is no 
authority for employee who is author- 
ized to transport dependents and 
effects to training station, because such 
costs are less than estimated total per 
diem for training period, to receive 
difference between transportation costs 
and total per diem 
Household effects 
Authorization requirement— more than one 
method—while travel authorization 
which would provide for transportation 
of household effects, or in lieu thereof the 
transportation of house trailer, would be 
within administrative discretion, only 
one method for entire distance should be 
used rather than combination of two for 
different portions of distance but, if 
because of conditions beyond control of 
employee and is acceptable to adminis- 
trative office use of both methods is re- 
quired, allowance under separate author- 
ization for respective portions of distance 
may be paid, but total payment may 
not exceed cost which would have been 
incurred had either of methods been used 
for entire distance 
House trailer shipment—commutation— 
employee who, while en route to new 
permanent duty station by privately 
owned automobile which was used to 
tow house trailer loaded with household 
goods and personal effects, was required 
to turn household goods and effects over 
to commercial trucking firm for balance 
of trip may be paid commuted allowance 
for transportation of effects for distance 
to new station, if administratively ap- 
proved, and provided amount does not 
exceed cost which would have been in- 
curred for transportation of trailer by 
commercial hauler at 20 cents a mile 
between same points 
Military personnel 
Advance shipments—emergency, etc., 
conditions—transportation and disloca- 
tion allowance rights of Navy enlisted 
members who, after issuance of tempo- 
rary duty orders transferring members 
for humanitarian or hardship reasons 
to new station, are subsequently as- 
signed to permanent duty at same 
location as temporary duty point or at 
another station are for determination 
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Military personnel—Continued. 
on basis of permanent duty orders so 
that member’s entitlement to transpor- 
tation of dependents and household 
effects at Govt. expense is from place 
where dependents and household 
effects are located upon receipt of 
orders not to exceed cost from old to 
new station, or, if old permanent sta- 
tion is outside U.8., from appropriate 
port of debarkation in U.S. to new 


Shipment to other than new station 
Off United States coast stations 
Members of uniformed services who 
are assigned under permanent 
change of station orders to duty at 
Texas Towers and who are rotated 
at 30-day intervals between re- 
stricted station offshore and loca- 
tion of the parent organization at 
Otis Air Force Base—which is not 
a restricted station for transporta- 
tion of dependents—may not have 
duty at Texas Towers considered 
as sea duty or overseas duty under 
par. 8253-2, Joint Travel Regs., or 
duty to place in U.8. where, due to 
military restrictions, dependents 
are not permitted to join member 
for 20 weeks under par. 8253-3, 
Joint Travel Regs., for entitlement 
to nontemporary storage or ship- 
ment of household effects to 
designated place at Govt. expense. 
Members of uniformed services who 
are assigned under permanent 
change of station orders to duty 
on San Clemente Island and Santa 
Rosa Island—located 30 miles from 
Calif. coast—where dependents 
are not permitted to join members 
are not regarded as being assigned 
to duty beyond continental U.S. 
for temporary storage of household 
effects under par. 8253-2, Joint 
Travel Regs., but are regarded as 
being assigned to restricted area 
in continental U.S. for entitlement 
to shipment of household effects to 
designated location under par. 
8253-3, Joint Travel Regs. 
Trailer allowance. (Sce Trailer Allow- 
ance for Military Personnel) 

Overseas employees—weight limitation— 
advance return of dependente—house- 
hold goods and personal effects of over- 
seas employees which are shipped 
incident to advance return of employee’s 
immediate family when employee has 
acquired eligibility or when public 
interest requires return of family for 
humanitarian or personal reasons, 
pursuant to authority in seo. 7, Ad- 
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ministrative Expenses Act of 1946, 5 
U.8.0, 78b-8, are subject to aggregate 
weight limitation which, pursuant to 
sec. 28, Bureau of Budget Circular A-4, 
is applicable to all of employee’s effects 
when no transfer or separation is ordered, 
and there is no basis for construing the 
statute as permitting use of a new 
aggregate weight limitation for each 
tour of duty 
Training periods 
Agency by regulation may permit 
employee selected for training under 
Govt. Employees Training Act, 5 
U.8.C. 2309, to elect to receive trans- 
portation for dependents and house- 
hold effects under sec. 10(2)(B) of act 
rather than to receive per diem in lieu 
of subsistence whenever transportation 
costs are determined to be less than 
estimated per diem for period of 


Although department is not precluded, 
under sec. 10 of Govt. Employees 
Training Act, from revoking at any 
time prior to actual transportation the 
determination to pay to employee 
selected for training transportation 
costs, which are less than per diem in 
lieu of subsistence for period of train- 
ing, once transportation is effected 
entitlement of employee and obligation 
of Govt. have become fixed and may 
not be changed thereafter, either by 
department or by employee 

Entitlement of empioyees in training 
programs to transportation of depend- 
ents and household effects or to per 
diem in lieu of subsistence, as provided 
in sec. 10 of Govt. Employees Train- 
ing Act, 5 U.8.0. 2309, when facts are 
such that either type of benefit could 
be authorized, depends on whether 
employees are issued temporary duty 
orders or permanent change of station 
orders; however, only one of benefits 
may be authorized and there is no 
authority for employee who is au- 
thorized to transport dependents and 
effects to training station, because 
such costs are less than estimated total 
per diem for training period, to receive 
difference between transportation costs 
and total per diem 


Motor carrier shipments 


Availability of service—motor carrier who 
voluntarily files sec. 22 quotation with 
Govt. agency and makes trucks available 
at designated points specified in tender 
on regularly scheduled basis cannot 
preclude Govt. from making shipments 
at lower published tariff rates, there 
being no authority in Interstate Com- 
merce Act or elsewhere whereby carriers 
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may contract to furnish services to U.8. 
at rates or charges higher than those in 
tariffs lawfully on file with Interstate 
Commerce Commission. -..........-..-.- 
Exclusive use of carrier. (See Transporta- 
tion, rates, exclusive use of carrier) 
Sealed vehicles—in absence of a notation 
required by motor carrier tariff on Govt. 
bill of lading that exclusive use of vehicle 
was ordered by shipper for less-than- 
truckload shipment tendered to motor 
carrier, a notation that seal was applied 
by shipper does not justify treating 
shipment as other than a less-than- 
truckload shipment and premium 
charges for exclusive use of vehicle may 
Ot OP BNE ons. ss ccdatdtiwncdscwoce 
Section 22 quotation 
Restrictions 
A restrictive note in motor carrier 
quotation under sec. 22, Interstate 
Commerce Act, 49 U.S.C. 22; id 
317(b), which makes truckload 
rating on particular item applicable 
to actual weight loaded in vehicle 
used, subject to minimum weight of 
25,000 pounds, but which requires 
issuance of separate bills of lading 
for contents of each vehicle is to be 
interpreted—in view of statutory 
duty on carrier to issue bills of 
lading—as part of offer, imposing on 
carrier (in whose exclusive knowl- 
edge is capacity and availability 
of vehicles) when tendered shipment 
which exceeds capacity of vehicles, 
to inform shipper and to see to ts- 
suance of necessary additional bills 
WG is dati ke es ccudicecess . 
Failure of motor carrier, under sec. 22 
quotation which provides for issu- 
ance of separate bills of lading for 
each vehicle, to require the issuance 
of additional bill of lading at time 
Govt. shipment was accepted under 
one bill of lading when shipment 
was actually moved to destination 
in two vehicles does not make Govt. 


liable for additional transportation 
CR, cbincctdsdieclacdenscéistuns 


Tender as continuing offer v. contract— 
sec. 22 motor carrier tender for shipments 
of explosives between Romulus, N.Y., 
and Madison, Ind., which provides 
that tender when accepted by Govt. by 
making any shipment will constitute 
transportation agreement, is not con- 
tinuing contract upon acceptance of 
first shipment which obligates Govt. by 
reason of carrier voluntarily making 
available trucks at specified points on 
regularly scheduled basis, regardless of 
whether freight is shipped, but instead 
is continuing offer to enter into series of 


352 


678 


78 


contracts governing each shipment as 
tendered; therefore, carrier being under 
no obligation to make services available 
on regular basis, except to extent re- 
quired under Interstate Commerce Act 
and its certificate of authority, there is 
no consideration moving to Govt. to 
pay higher charge under tender for ship- 
ments from Atlas, Ohio, to Madison, 


Overpayments 
Time limitation 


Claims against U.S. for transportation 
charges accrue upon completion of 
transportation service, that is, the 
date of delivery of shipment to con- 
signee, and 10-year statute of limita- 
tions established by act of Oct. 9, 
1940, 31 U.S.C. 71a, for claims cogniz- 
able by GAO begins to run from time 
service is completed; however, when, 
in post-audit, a determination that an 
overpayment was made, and over- 
payment is collected from carrier 
under 49 U.S.C. 66, a new recovery 
right, under 10-year statute, then 
acerues if collection proves erroneous, 
and such right as to transportation 
services performed prior to Aug. 26, 
1958—the date of enactment of P.L. 
85-762, 49 U.S.C. 16(3) which reduced 
period for recovery—may be asserted 
by claims filed in GAO within 10 years 
from date of erroneous collection, but 
right to assert a claim extends only 
to amount actually collected........... 

Under act of Aug. 26, 1958, P.L. 85-762, 
49 U.S.C. 16(3), which reduces period 
for recovery of transportation charges 
to three years, claims with respect to 
transportation services performed after 
Aug. 26, 1958, must be filed with GAO 
within three years from (1) payment 
of charges for transportation involved, 
or (2) subsequent refund for over- 
payment of such charges, or (3) deduc- 
tion made under 49 U.S.C. 66, which- 
ever Is later 


Rates 
Carload 


Mixed shipments 
Although an exception rating on an 
article in freight tariff usually re- 
moves the rating on such article 
from classification tariff, a qualifi- 
cation of rating in an exceptions 
tariff and an unqualified rating on 
same article in classification tariff 
are separate and distinct items from 
transportation standpoint, so that a 
qualified exceptions rating does not 
remove the rating on such article 
from unqualified classification 
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Mixed shipments—C ontinued. 

An any-quantity rating on radio 
transmitting and receiving sets, 
combined, in an exceptions tariff, 
which provides that such any- 
quantity rating is not applicable on 
straight truckload shipments, does 
not remove third-class rating pro- 
vided on straight truckload ship- 
ments for this item in classification 
tariff; therefore, the rule in classi- 
fication tariff that rating on mixed 
truckload shipment, which includes 
radio transmitting and receiving 
sets, combined, should be the rating 
provided at straight truckload rate 
for item, is for application. 


Class ov. commodity—released value. 
(See Transportation, rates, value re- 
leased v. unreleased) 
Classification—value undeclared. (See 
Transportation, rates, value released pv. 
unreleased) 


Exceptions in tariff—exceptions rates v. 
classification ratea—although an excep- 
tion rating on an article in freight tariff 
usually removes the rating on such 
article from classification tariff, a quali- 
fication of rating in an exceptions tariff 
and an unqualified rating on same article 
in classification tariff are separate and 
distinct items from _ transportation 
standpoint, so that a qualified excep- 
tions rating does not remove the rating 
on such article from unqualified classi- 
i inetintixainnii salami admin 


Before motor carriers furnishing trans. 
portation services under Govt. bills 
of lading can be entitled to premium 
charges for exclusive use of vehicles, 
two conditions must be shown by 
carriers to have been satisfied: first, 
there must be substantial compli. 
ance with exclusive use of vehicle 
tariff or quotation requirements con- 
cerning annotation on bill of lading, 
and, second, there must be evidence 
that exclusive-use-of-vebicle service 
was, in fact, performed 

In absence of a notation required by 
motor carrier tariff on Govt. bill of 
lading that exclusive use of vehicle 
was ordered by shipper for less-than 
truckload shipment tendered to motor 
carrier, 8 notation that seal was ap- 
plied by shipper does not justify 
treating shipment as other than a 
less-than-truckload shipment and 
premium charges for exclusive use of 
vehicle may not be allowed........- 


Construction against drafting carrier— 
sec. 22 motor carrier tender which ef- 
fers Govt. transportation services for 
shipments of explosives and ammuni- 
tion from Romulus, N.Y., to Madison, 
Ind., with stop to partially load at 
Atlas, Ohio, must be construed as con- 
templating load of freight originating 
at Romulus, N.Y., with only stop at 
Atlas, Ohio, for partial loading and is 
not for application where entire ship- 
ment is loaded at Atlas, Ohio, the 
tender having been drafted by carrier 
without indicating that rate would 
become applicable upon merely mak- 
ing vehicle available at Romulus, 
N.Y., whether or not loaded with 
freight, must be construed most 
strongly against carrier and any ques 
tion concerning interpretation re- 
solved in favor of Govt 

Offer and acceptance—sec. 22 motor car- 
rier tender for shipments of explosives 
between Romulus, N.Y., and Madison, 
Ind., which provides that tender when 
accepted by Govt. by making any 
shipment will constitute transporta- 
tion agreement, is not continuing con- 
tract upon acceptance of first shipment 
which obligates Govt. by reason of car- 
rier voluntarily making available its 
trucks at specified points on regularly 
scheduled basis, regardless of whether 
freight is shipped, but instead is con- 
tinuing offer to enter into series of con. 
tracts governing each shipment as 
tendered; therefore, carrier being under 
no obligation to make services avail- 
able on regular basis, except to extent 
required under Interstate Commerce 
Act and its certificates of authority, 
there is no consideration moving to 
Govt. to pay higher charge under ten- 
der for shipments from Atlas, Ohio, to 
Madison, Ind 


Tariff construction—under basic freight 


tariff referring to use of lower maximum 
rates in transcontinental tariff which 
specifies that before rates may be applied 
the “rules and regulations’’ in tariff must 
be observed, such rules and regulations 
are construed to be separate and distinct 
from routing instructions and not to be 
regarded as including routing instruc- 
tions; therefore, the use of routing pro- 
visions in basic tariff and lower maxi 
mum transcontinental rates were prop- 
erly applied in computation of freight 
charges for Govt. shipment 


Value released v. unreleased—in compu- 


tation of freight charges on shipment of 
internal combustion engines transported 
by motor carrier under Govt. bill of lad- 
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ing which indicates that engines were 
tendered at maximum value applicable 
to lowest published rate, the higher com- 
modity rate in tariff which specifies that 
released valuation provisions in classifi- 
cation tariff are not for application does 
not supersede released value classifica- 
tion rating, the released and unreleased 
classification ratings being separate and 
distinct items for transportation pur- 
poses and a commodity not subject to re- 
leased value may only supersede an un- 
released classification rating; therefore. 
additional charges on such higher com 
modity rating are not for allowance for 
shipment tendered at released value... 


Remains—deceased civilian employees— 


Alaska and Hawaii—after admission of 
Alaska and Hawaii into Union, employees 
officially stationed in those States were 
only entitled, under act of July 8, 1940, 5 
U.S.C. 108a, which authorizes the trans- 
portation of remains at Govt. expense un- 
der certain circumstances, to benefits 
which ace provided for employees in U.S. 
[who die while in travel status] rather than 
to benefits provided for employees sta 
tioned in Territory or possession of U.S. or 
in foreign country; status of Alaska and 
Hawaii on date of death of employee being 
determinative of benefits payable by 


Requests—issuance, use, etc.—teleticketing 


contractea—a teletype ticket service con- 
tract between GSA and an airline under 
which, in exchange for Govt. transporta- 
tion requests, airline tickets are electroni- 
cally transmitted and issued to employees 
for official travel by means of teletype 
ticket receiver is proper, provided Govt 
and its employees are exempt from liability 
in excess of that incident to conventional 
procedures, that recovery of unauthorized 
or excessive charges is limited to proceed 
ings against persons who obtain transpor- 
tation resulting in such charges, that pro 
cedures are established for handling excess 
baggage charges with the airline continuing 
to be responsible for validation stamp, and 
provided further that arrangements are 
made which would permit participation of 
other airlines 

Routes—routing instructions—under basic 
freight tariff referring to use of lower maxi- 
mum rates in transcontinental tariff 
which specifies that before rates may be 
applied the “rules and regulations” in 
tariff must be observed, such rules and 
regulations are construed to be separate 
and distinct from routing instructions and 
not to be regarded as including routing 
instructions; therefore, the use of routing 
provisions in basic tariff and lower maxi- 
mum transcontinental rates were properly 
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applied in computation of freight charges 
for Govt. shipment 


Vessels 


American—Cargo Preference Act—Great 
Lakes advance shipments—in view of 
the purpose of Cargo Preference Act, to 
assure that at least 50% of Govt. spon- 
sored cargoes are moved on privately 
owned U.S.-flag commercial vessels, the 
phrase “which may be transported on 
ocean vessels,’”’ in 46 U.S.C. 1241(b), 
should be construed as pertaining to all 
cargo movements by water in foreign 
commerce; therefore, shipment on lake 
or ocean carriers of grain from Great 
Lakes ports to Canadian St. Lawrence 
River ports for storage before ultimate 
exportation to overseas destinations 
comes within the phrase ‘“‘which may be 
transported on ocean vessels’’ so that 
50% of such cargo is required to be 
carried on U.S.-flag commercial vessels. 


Foreign 
American vessel availability 
Freighters 

If use of foreign freighters between 
the Canal Zone and Miami, Fia., 
for official travel of Govt. em 
ployees to and from southeastern 
U.S. results in substantial savings 
in time and funds over use of simi- 
lar American flag vessels which sail 
to New Orleans, La., and to N.Y. 
City, a determination that no 
American flag vessels are available 
for such travel for purposes of sec. 
901, Merchant Marine Act, 1936, 
may be justified 

If use of foreign freighters between 
Canal Zone and Miami, Fla., for 
official travel of Govt. employees 
to and from southeastern U.S. 
would result in travel by circuitous 
route, allowance of cost of trans- 
portation on foreign freighters 
would depend upon availability 
of American flag vessels, either 
passenger or freight, on usually 
traveled route since requirement 
of sec. 901, Merchant Marine Act, 
1936, that employees use American 
flag vessels for official travel is not 
limited to passenger vessels....... 

Requirement for use of American 
flag vessels by Govt. employees for 
travel on official business in sec. 
901, Merchant Marine Act, 1936, 
is not limited to use of passenger 
vessels but may be invoked for 
travel by freighters, which have 
limited passenger accommoda- 
tions, so that employee who wants 
to use foreign freighter on official 
travel either in liew of American 
Passenger vessel or in lieu of 
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TRANSPORTATION— Continued. 


Veassela—Continued. 
Foreign—Continued. 
American vessel availability—Con. 
Freighters—Continued, 
American freighter when that is 
the only means of sea travel comes 
within restriction and is precluded 
from receiving any allowance for 
travel on foreign freighter......... 


TRAVEL EXPENSES 


Boards, committees, and commissions— 
State government employeee—notwith- 
standing act of Sept. 2, 1958, which 
authorized establishment of Commission 
on International Rules of Judicial Proce- 
dure, does not contain provision for pay- 
ment of travel, subsistence and other 
necessary expenses for two State govt. 
commission members but does contain 
provision for such expenses as are author- 
ized by sec. 5, Admin. Exp. Act of 1946 
5 U.S.C. 73b-2, for members of Advisory 
Committee appointed under 1958 act, it 
does not follow that payment of travel 
expenses to two State govt. members must 
be denied; therefore, in view of fact that 
use of sec. 5, 5 U.S.C. 73b-2, for persons 
serving without compensation does not 
require other affirmative statutory au- 
thority, the two State govt. members may 
be considered as persons serving without 
compensation for payment of travel 
CD as win cessiinihilialiassltiaipiaaipmiesiniea 


Credit cards. (See Credit Cards) 

Ferry fares— English Channel—transporta- 
tion of employee, who is in travel status, 
and his privately owned automobile 
across English Channel by air ferry or 
surface vessel where automobile is driven 
directly on and off aircraft or vessel with- 
out preparation, packing or drainage of 
gasoline involved in freight shipments of 
autos and when purpose of service is to 
connect highway system of England with 
that of France is properly regarded as 
ferry service and charges are reimbursable 
under sec. 3.5b(1), Stand. Govt. Travel 
Regs., which permits reimbursement of 
ferry fares in addition to payment of 
mileage. 34 Comp. Gen. 530; B-112971, 
Apr. 18, 1955, modified. .......... slain 


Leaves of absence 
Return to official station 
Payment basis 
Although generally employees who 
are away from permanent duty sta. 
tions in annual leave status and who 
are ordered to return to headquar 
ters for official duty are not entitled 
to reimbursement for travel ex- 
penses for return to headquarters, 
there may be cases where return 
travel because of urgent and unfore- 
seen official circumstances would 
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Leaves of abeence—Continued. 
Return to official station—Continued. 

Payment basie—Continued. 
justify reimbursement to employee 
for return travel.................. oo 
An administrative regulation which 
would permit reimbursement for 
travel expenses when employees who 
are authorized annual leave for five 
days or more are recalled to their 
permanent duty station within 24 
hours after departure because of 
urgent unforeseen circumstance 
would be proper, provided travel 
order clearly indicates an admin- 
istrative determination has been 
made that it would be unreasonable 
to require employee to assume ad- 
ditional travel expense in compli- 
ance with recall order........-.-.--- 
Since use of annual leave is no longer 3 
privilege but an absolute right, sub- 
ject to authority of head of depart- 
ment or establishment concerned to 
fix time at which leave may be taken, 
holding in 3 Comp. Gen. 760, that 
employee who is required to inter- 
rupt annual leave status to return to 
headquarters for official duty is not 
entitled to reimbursement for travel 
expenses for return to headquarters 
or for return to place of leave, should 
he elect to resume leave status, is no 
longer for application..........----- 
Temporary duty—after departure on leave— 
payment basis—an employee whose 
authorized leave of absence away from 
permanent duty station is temporarily 
interrupted because he is recalled to 
duty, or because he is ordered to perform 
temporary duty at another place, and 
employee wishes to resume leave status 
immediately after completion of official 
duty, travel expenses not to exceed cost 
of travel from place where leave was in- 
terrupted to place where duty was per- 
formed and return may be authorized, 
provided a statement is included in 
travel order that administrative deter- 
mination was made that it would be 
unreasonable to require employee to as- 
sume additional travel expense in com- 


pliance with temporary duty......--...- 
Military personnel 
Escorts—dependents’ medical care—in 


view of fact that specific benefits enumer- 
ated in Dependents’ Medical Care Act 
do not include authority for transporta- 
tion at Govt. expense and that such au- 
thority may not be implied from the 
authority to transfer patients between 
facilities, travel of members of uniformed 
services as attendants for minor children 
to medical facilities may not be regarded 
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Personal convenience—return to head- 
quarters over hol'days, weekends, etc.— 
an amendment to Joint Travel Regs. to 
provide that members of uniformed 
services who voluntarily return from 
temporary duty stations to permanent 


business within linits of duty station, 
which is reimbursable under sec. 
2(m), act of Sept. 1, 1954, 40 U.S.C, 
491(m), the reimbursement author- 
ity for commutation of such one-way 
trip expenses on round-trip mileage 
basis under sec. 303(a), Career Com- 


TRAVEL EXPENSES—Continued. Page; TRAVEL EXPENSES—Continued. Page 
Military personnel—Continued. Military personnel—Continued. 
as travel of official business for reimburse- stations or places of abode over week- 
ment for travel expenses, but must be ends, holidays, ete., may be reimbursed 
regarded as travel for convenience of for travel not to exceed per diem which 
member and dependents, notwithstand- would have accrued had they remained 
ing that travel was performed pursuant at temporary duty station is proper 
rasta Siti ticicnicantaSaes 495 under sec. 303(a), Career Compensation 
Insane and incompetents Act of 1949, 37 U.S.C. 253, which not 
Persons who, after induction or enlist- only authorizes payment of travel allow- 
ment in uniformed services, are found ances to members away from designated 
by qualified medical doctors to have posts of duty under orders but permits 
been mentally incompetent on date of Secretaries concerned to establish or to 
enlistment or induction may not be adjust allowances by regulation... ....... 322 
regarded as insane persons the same as Prisoners—civilian prison release—term 
persons who have been judicially deter- “discharged prisoners” in sec. 303(@), 
mined by court to be insane prior to Career Compensation Act, which defines 
enlistment or induction; therefore, classes of military personnel entitled to 
such persons are regarded as members travel and transportation at Govt. 
of uniformed services until date of re- expense, has reference to prisoners dis- 
lease from military control and en- charged from U.S. military confinement 
titled to pay and allowances, paid and facilities rather than former members 
unpaid, and to travel and transporta- discharged under other than honorable 
tion allowances authorized for mem- conditions upon release from confine- 
bers who are discharged on account of ment in civilian prisons; therefore, travel 
mental condition; also, such members and transportation autority in sec. 303 of 
are liable for debts due U.S. at time of Career Compensation Act of 1949 may 
aman Sc Dinh Dol Ra) hats 742 not be used as authority for furnishing 
Persons who were enlisted or inducted transportation and subsistence at Govt. 
into uniformed services prior to dis- expense for former members released 
covery of prior existing judicial deter- from civilian prisons. -........-....----- 206 
mination of insanity may be regarded Taxicabs 
as “rejected applicants” within mean- Privately owned automobile in lieu of 
ing of travel and transportation pro- Round-trip mileage allowance for 
visions of sec. 303(e), Career Compen- members of uniformed services at 
sation Act of 1949, 37 U.S.C. 253(e), to seven cents per mile in lieu of reim- 
be entitled to transportation in kind bursement for use of taxicabs for 
upon release from military control... 742 each one-way trip between residence 
DAtnestiy eulistes colensse or duty station and common carrier 
A person whose enlistment in Army or torsninal by privately owned ane 
Air Force while under minimum statu- oe eaainee cians al _s 
tory enlistment age is terminated by one-way trip from home to omen al 
Govt. due to minority may be regarded or terminal to home may. be au- 
as a “rejected applicant” within mean- thorized under provisions of sec. 
ing of travel and transportation pro- 303(a), Career Compensation Act 
visions of sec. 303(e), Career Compen- of 1949, 37 U.S.C. 253(a), which 
sation Act of 1949, to be entitled to provides seven cents per mile for 
paraateseng — upon release 800 travel away from designated post of 
ary i citancusrciuan : o 
If an underage enlistment in Army or = fone gna 
Air Force is not terminated by Govt. amended accordingly..........-...- 131 
and the person is permitted to serve Since one-way trips by members of 
the full period of enlistment, including uniformed services between resi- 
time after attaining minimum statu- dence or duty station and carrier 
tory enlistment age of 17 years, he is terminal incident to beginning or 
entitled to pay and allowances to date ending of travel away from perma- 
of discharge, including travel allow- nent duty station are to be distin- 
— from last station as provided by guished from travel on official 
rene scisnnintidcinaciciniennensns 860 
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TRAVEL EXPENSES—Continued. 


Military personnel—Continued. 
Taxicabs—Continued. 
Pyivately owned automobile in lieu of— 
Continued. 
pensation Act of 1949, is subject to 
seven cents a mile maximum fixed 
by sec. 303a, Career Compensation 
Act of 1949 
An amendment of the Joint Travel 
Regs. to provide for reimbursement 
of parking fees in addition to mileage 
for members of uniformed services 
who use privately owned automo- 
biles, in lieu of public transportation, 
for official travel from home or duty 
station to common carrier terminal 
would be proper and in consonance 
with sec. 2(m), act of Sept. 1, 1964, 
40 U.S.C. 491(m), which was de- 
signed to allow travel expenses to 
members of uniformed services on 
same basis as for civilian employees, 
provided that mileage is limited to 
one round trip and that parking fees 
plus mileage do not exceed taxi fare 
B-126978, May 17, 1956, modified... 
Overseas employees 
Constructive travel costs 
Use of other than authorized mode 
In computing constructive home leave 
travel costs for overseas employee 
who was unable to use available 
family-plan airline rate for travel in 
U.S. because he used a vessel instead 
of authorized air transportation for 
trip from overseas station to U.S. and 
who was unable to use family-plan 
rate on return trip because he de- 
parted prior to time required for di- 
rect return travel to overseas station 
for purpose of using annual leave at 
another place in U.S., family-plan 
airline rate should be used, notwith- 
standing family-plan rate was not 
available on days employee actually 
traveled; therefore, employee is lia- 
ble for excess travel costs 
The rule that, when family-plan air- 
line rate is lowest first-class rate 
available, such rate is for use in 
determining constructive travel costs 
for overseas employees is for applica- 
tion when travel is performed by 
modes other than as authorized in 
travel orders and when travel is per- 
formed to place other than place of 
actual residence, provided a more 
restrictive administrative regulation 
has not been adopted or orders do 
not limit cost comparison to the 
accommodations actually used. .... 
Home leave 
Residence determination—overseas em 
ployee who designated same place 
(Kansas Oity, Mo.) as U.S. residence 
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Overseas employees—Continued. 
Home leave—C ontinued. 
at time of transfer overseas and at time 
of executing reemployment agreement 
but who, after completion of home 
leave travel when he visited Kansas 
City and Nashville, Tenn., requested 
amended travel order to show Nash- 
ville as actual residence has not estab- 
lished that error in residence designa- 
tion was made but rather evidence 
establishes that employee’s actual 
place of residence at time of transfer 
was Kansas City; therefore, payment 
of round-trip home leave travel at 
Govt. expense to other than em- 
ployee’s residence in Kansas City 
may not be made 
Travel status—overseas employees who 
become ill or incapacitated during 
period of home leave may not be re- 
garded as in travel status after arrival 
at home leave point to come within 
purview of sec. 6.5a, Stand. Govt 
Travel Regs., which permits continu- 
ation of per diem for travelers who 
take leave because of illness or injury, 
provided they are in fact in official 
travel or temporary duty status away 
from or en route to official station; 
therefore, employee’s travel status 
having terminated on arrival at home 
leave point, he is not entitled to per 
diem for subsequent period of illness 
and his travel status did not commence 
again until he began travel to tem- 
porary point for consultation duty 
Private parties—use of sec. 5, Administrative 
Expenses Act of 1946, authority—notwith- 
standing act of Sept. 2, 1958, which author- 
ized establishment of Commission on 
International Rules of Judicial Procedure, 
does not contain provision for payment 
of travel, subsistence and other necessary 
expenses for two State govt. commission 
members but does contain provision for 
such expenses as are authorized by sec. 5, 
Admin. Exp. Act of 1946, 5 U.S.C. 73b-2, 
for members of Advisory Committee 
appointed under 1958 act, it does not 
follow that payment of travel expenses to 
two State govt. members must be denied; 
therefore, in view of fact that use of sec. 5, 
5 U.S.C. 73b-2, for persons serving without 
compensation does not require other 
affirmative statutory authority, the two 
State govt. members may be considered 
as persons serving without compensation 
for payment of travel expenses___.......... 
Cfemporary duty—after departure on leave— 
payment basis—an employee whose au- 
thorized leave of absence away from per- 
manent duty station is temporarily inter- 
rupted because he fs recalled to duty, or 
because he is ordered to perform temporary 
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TRAVEL EXPENSES—Continued. 
duty at another place, and employee 
wishes to resume leave status immediately 
after completion of official duty, travel 
expenses not to exceed cost of travel from 
place where leave was interrupted to place 
where duty was performed and return 
may be authorized, provided a statement 
is included in travel order that admini- 
strative determination was made that it 
would be unreasonable to require employee 
to assume additional travel expense in 
compliance with temporary duty-........-. 

Witnesses 
Appearances involving employment— 

activity v. criminal matter--Govt. em- 
ployee witness who is ordered to be 
available and to testify in grand jury 
proceedings concerning facts acquired 
in assigned duties is to be regarded as 
appearing as witness in case involving 
activity with which employed within 
purview of 28 U.S.C. 1823(a) and is, 
therefore, only entitled to travel and 
per diem allowances provided in that 
section, which allowances are payable 
from appropriations of employing agency 
Postal service employees—postal employee 
who, during period when ordered to be 
available for pretrial conferences and to 
testify in grand jury proceedings con- 
cerning facts acquired in assigned duties, 
was converted from substitute to regular 
clerk may have litigation time regarded 
as time worked; however, while em- 
ployee had substitute status, he is 
entitled to witness fees and mileage 
under 28 U.S.C. 1821, but is precluded 
by sec. 605(b), Postal Field Service 
Compensation Act of 1955, from receiv- 
ing overtime, but after assignment as 
regular clerk he is restricted to travel 
allowances in 28 U.S.C. 1823(a), but 
may receive overtime for witness time 
which was in addition to performance 
of regular night duties................... 


VEHICLES 


Gasoline purchase with coupon books. (See 
Payments, advance, coupon books, etc.) 
Government—liability insurance—overseas 
automobiles—although authority for pro- 
curement of insurance on Govt.-owned 
automobiles in foreign countries granted 
to Dept. of State by act of Aug. 1, 1956, 
5 U.S.C. 170h(a), and extended to Foreign 
Agricultural Service under Dept. of 
Agriculture and Farm Credit Admin. 
Appropriation Act, 1958, makes appro- 
priations for Foreign Agricultural Service 
available for purchase of insurange for 
vehicles of that Service, such specific 
authority for only one agency indicates 
that other appropriations of Dept. of 
Agriculture would not be available for 
insurance on overseas vehicles of Agricul- 
tural Research Service even though other 
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than monetary considerations in foreign 
countries would make such insurance 
coverage advantageous to Govt_........... 

Rental—credit cards. (See Credit Cards, 
in lieu of receipt) 


VESSELS 


Sales—price—depreciation allowance—in the 
determination of sales price for certain ves- 
sels authorized to be sold to a foreign coun- 
try, pursuant to act of May 14, 1960, P.L. 
86-473, 73 Stat. 143, the depreciation allow- 
ance given to purchasers is for computation 
on statutory sales price before such sales 
price is reduced by prior payments in ac- 
cordance with explanation given by mem- 
ber of conference committee when the con- 
ference report on the bill, which became 
act of May 14, 1960, was being considered, 
which explanation is regarded as having 
more weight than an earlier statement 
made, at time of its passage by the Senate, 
by the chairman of legislative committee 
which reported the bill, to the effect that 
depreciation allowance was to be com- 
puted on sales price after reduction of con- 


Transportation and travel expense matters. 
(See Transportation, vessels) 


VETERANS ADMINISTRATION 


Employees—leave—the act of July 28, 1959, 
38 U.S.C. 235, which granted to Veterans 
Admin. employees, who are U.S. citizens 
employed in the Republic of the Philip- 
pines, certain benefits accorded Foreign 
Service personnel must be applied prospec- 
tively, in absence of express or implied 
language required for retroactive construc- 
tion, so that creditable service for home 
leave begins to accrue for such employees 
on July 28, 1959, and such leave should be 
recorded and available for use without 
limitation pursuant to 5 U.S.C. 2062f, but 
no lump-sum payment is authorized for 
any unused home leave...............-.-- 


VIRGIN ISLANDS 


Contracts 
Appropriation availability 
Under act of Sept. 2, 1958, 48 U.8.C. 
1407c(0), which authorizes construc- 
tion of salt water distillation facilities 
in St. Thomas, Virgin Islands, but re- 
quires principal contract for construc- 
tion to be submitted to House and 
Senate Committees on Interior and 
Insular Affairs, a conditional contract 
for purchase of salt water distillation 
unit—as distinguished from contract 
for power equipment or for installa- 
tion—may be regarded as principal 
CN ccd ein decade nackan 
Under authority granted to Virgin Is- 
lands Corp. to construct salt water dis- 
tillation facilities in St. Thomas, by 
act of Sept. 2, 1958, 48 U.8.0. 1407c(0), 
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VIRGIN ISLANDS— Continued. 
Contracts—Continued. 


Appropriation availability—Continued. 
which requires that principal contract 
for construction be submitted to 
House and Senate Committees on In- 
terior and Insular Affairs for period of 
45 days prior to execution, and in ab- 
sence of appropriation for such con- 
struction, a proposal to advertise for 
bids, to evaluate bids, and to prepare 
conditional contract subject to ap- 
proval of respective Congressional 
Committees and contingent upon fu- 
ture appropriation by Congress of suf- 
ficient funds to make payment under 
contract would comply with law and 
protect interests of Govt., provided 
provision is included to effect that no 
legal liability on part of Govt. for pay- 
ment of any money shall arise until 
appropriation has been made 

Notice of award of a Virgin Islands con- 
struction contract under which Govt. 
might become obligated to make pay- 
ment to contractor prior to July 1, 
when appropriation for project be- 
comes available, may not be given, 
notwithstanding contracting officer 
indicates he could delay approval of 
payment so it would not be made until 
after July 1, since such delay beyond 
reasonable time would not be effective 
against contractor; however, an agree- 
ment which provides for early com- 
mencement of work, upon condition that 
Govt. will not be under any obligation 
to make payment prior to availability 
of appropriation, may be made 


VOUCHERS AND INVOICES 


Supporting documents 

Credit cards. (See Credit Cards, in lieu 
of receipt) 

Interagency services—a certification on 
voucher for reimbursement for services 
and materials performed under inter- 
agency agreement when voucher is not 
supported by evidence that services 
and materials ordered were furnished 
and accepted would be meaningless 
and not within contemplation of act of 
Dec. 29, 1941, 31 U.S.C. 82c, which 
makes it responsibility of officer or em- 
ployee certifying voucher to ensure that 
facts stated or certified are correct and 
that proposed payment is lawful under 
appropriation or fund chargeable 
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“Active duty” 


Provision in sec. 208, Naval Reserve Act 
of 1938, which excluded two months of 
obligated active duty in each 4-year pe- 
riod which enlisted members were re- 
quired to perform after transfer to Fleet 
Reserve for recomputing retainer and 
retired pay based on active service after 
retirement or transfer, was effective until 
repeal by act of Aug. 10, 1956, so that such 
active duty performed prior to Aug. 10, 
1956, is not creditable to increase retired 
pay; however, in view of definition of 
active duty in 10 U.S.C. 101(22), such 
training duty performed after Aug. 10, 
1956, by enlisted members after transfer 
to Fleet Reserve is to be regarded as 
active duty for increasing retainer or re- 
tired pay under 10 U.S.C. 1402(a) - ..... 

Although active duty for training per- 
formed on or after Aug. 10, 1956, by mem- 
ber of reserve component of Armed 
Forces may be considered as active duty 
to determine eligibility for, or the 
amount of, lump-sum readjustment pay 
under act of July 9, 1956, such duty per- 
formed prior to Aug. 10, 1956, may not be 
considered as active duty for those pur- 
poses because change in definition of 
active duty to include training duty con- 
tained in act of Aug. 10, 1956, does not 
apply retroactively 

Inclusion in definition of ‘‘active duty” in 
10 U.S.C. 101(22), which was enacted 
into positive law by act of Aug. 10, 1956, 
of “full time training duty’’ requires ap- 
plication of such definition to service 
performed by members of reserve com- 
ponents of Armed Forces after such date 
rather than more restrictive definition 
in sec. 101(b), Armed Forces Reserve Act 
of 1952; therefore, member of reserve 
component may have periods of active 
duty for training performed on or 
after Aug. 10, 1956, credited as part of 
continuous active duty necessary for eli- 
gibility for lump-sum readjustment pay- 
ment prescribed in sec. 265, Armed 
Forces Reserve Act of 1952, as added by 
act of July 9, 1956, and, since active serv- 
ice means service on active duty (10 
U.S.C. 101(24)), he may have such serv- 
ice included for use as a multiplier in 
computation of amount of readjustment 
pay. 36 Comp. Gen. 129, modified 

Training duty performed by retired mem- 
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Page 


bers of uniformed services after retire- 
ment, but prior to Aug. 10, 1956, may not 
be included in computation of length af. 
active service to increase retired pay, 


WITNESSES 
Government employees—travel expenses. 
(See Travel Expenses, witnesses) 
Indigent defendants—costs. (See Courts, 


costs, Government liability, indigent per- 
sons) 

Military courte—fees. (See Courts, wit- 
nesses, fees, pretrial, etc., services) 


there being no indication of congressional 
intention that 10 U.S.C. 101(22), as en- 
acted into positive law by act of Aug. 10, 
1956, which effected substantive change 
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WORDS AND PHRASES—Continued. Page} WORDS AND PHRASES—Continued. Page 
“Active duty”—Continued. improvements come within prohibition in 
in definition of active duty to include 10 U.S.C, 6112(b) and he is precluded from 
training duty, should have retroactive receiving retired pay from Navy-......... 366 
Odin ce ctinnididiinincéiitiion 241 “Conviction” —the effective date of a convic- 
“ Appointive position’’—a civil service retired tion for stoppage of retired pay pursuant to 
annuitant who is reemployed under con- sec. 1, act of Sept. 1, 1954, 5 U.S.C. 2282, 
tract which establishes employer-employee should, in absence of an authoritative 
relationship rather than independent con- judicial decision, be determined in a man- 
tractor status is to be considered as ‘“‘em- ner which will result in the least expendi- 
ployed” in “appointive” position within ture of public funds so that the day a jury 
meaning of sec. 13(b), Civil Service Retire- returns a verdict of guilty, rather than a 
ment Act, 5 U.S.C. 2263, for annuity de- later date when judgment is ordered exe- 
ductions, in view of long-standing inter- cuted, should be considered time of con- 
pretation of word “appointed” as bringing viction and retired pay stopped the 
persons employed under contract under CSUN Givi ccncitincccihinttindtibadinees 741 
statutory prohibitions, or restrictions, ap- “Damages” —air transportation costs which 
plicable to reemployed annuitants, and in were incurred in shipment of replaced con- 
absence of evidence of congressional intent struction material lost or damaged beyond 
that word “appointive” in sec. 13(b) was repair in derailment on Alaska Railroad 
used in more restrictive sense than similar so replaced material could reach construc- 
words in former statutes.................. 681 tion site before adverse weather conditions 
“Bonds”—proceeds from sale of negotiable began may not be regarded as cost incident 
bonds which are guaranteed as to both to urgent or special condition which was 
principal and interest by U.S. should be within knowledge of Alaska Railroad at 
regarded as public moneys required to be time of acceptance of rail shipment to make 
deposited in Treasury of U.S. pursuant to carrier liable, even though Railroad had 
31 U.S.C. 482 and 31 U.S.C. 521, in the knowledge of the character and use of 
absence of specific statutory authority material and general knowledge of when 
which would permit deposit of such funds adverse construction weather would begin; 
in commercial banks or other private de- therefore, in absence of actual communica- 
SND. ccttiintandinbivadasdilbiminiibttiteia 98 tion to Railroad of importance of prompt 
“Building” —a testing facility which will be delivery the consequences of delay, air 
used for radiation protection of personnel transportation costs are not foreseen or 
on mineral research project, and which will anticipated expenses to be natural and 
consist of a well with chamber surrounded probable consequences of breach of con- 
by heavy density concrete walls with spe- tract for shipment within definition of 
cial viewing and control devices, is not to general damages to make Railroad liable.. 700 
be regarded as a building in ordinary sense “Discharge’”—term ‘discharge’ in 10 
of the word nor as public improvement U.S.C. 4837(d) and 9837(d), which author- 
within scope of sec. 3733, R.S., 41 U.S.C, ize the remission or cancellation of enlisted 
12, to require specific appropriation; there- member’s debts remaining unpaid at time 
fore, acquisition of such facility by contract of discharge, refers to actual termination of 
may be considered comparable to pro- status on active list and not to any formal 
curement of other equipment for research document received by member upon re- 
projects and funds appropriated to Bur. of lease from active duty so as to bring mem- 
Mines for conservation and development bers no longer performing active service 
of mineral sources may be used for costs of within purview of law; therefore, debts of 
QUI... tiinawtittindinwintess sduittpedibtiae 822 enlisted members which accrued during 
“Construction”’—although terms “supplies” active duty or subsequent to retirement 
and “materials” ordinarily may be con- may not be remitted or canceled under 10 
strued as having reference to tangible per- U.S.C. 4837(d) and 9837(d) after enlisted 
sonal property, to construe the term member has been retired or transferred to 
“naval supplies or war materials” in the RTT innedcnaccinneintnnnmnitenawetene 415 
prohibition in 10 U.S.C. 6112(b) against “Discharged priseners’—term ‘discharged 
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retired officers of Regular Navy or Regular 
Marine Corps receiving payment from 
U.S. while engaged in selling, or contract- 
ing or negotiating to sell, naval supplies or 
war materials to Dept. of Navy, as includ- 
ing only personal property, would create 
a disparity and frustrate purposes of pro- 
hibition in every case involving other 
kinds of property; therefore, sales activities 
of retired Regular Navy officer in connec- 
tion with contracts for constructing airport 


prisoners”’ in sec. 303(¢), Career Compensa- 
tion Act, which defines classes of military 
personnel entitled to travel and transporta- 
tion at Govt. expense, has reference to 
prisoners discharged from U.S. military 
confinement facilities rather than former 
members discharged under other than 
honorable conditions upon release from 
confinement in civilian prisons; therefore, 
travel and transportation authority in sec, 
303 of Career Compensation Act of 1949 
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transportation and subsistence at Govt. 
expense for former members released from 
civilian prisons 

“Equivalent increase’”’—wage board inereases 
which are administratively granted pur- 
suant to 5 U.S.C, 1082(7) may not be re- 
garded as “increases in compensation 
granted by law” as that term is used in sec. 
701(b), Classification Act of 1949, 5 U.8.C. 
1121(b), to exclude such increases from 
consideration as equivalent increases for 
periodic step increases; hence, wage board 
employees who receive wage increases prior 
to transfer to positions under Classification 
Act of 1949 are required to wait prescribed 
period from wage hoard increase before 
becoming entitled to periodic step- 


“Government vessel’”’—a barracks ship with- 
out propulsion plant to which Navy per- 
sonnel are required to report for temporary 
duty, in connection with fitting-out or 
conversion of vessels in the area and on 
which berthing and messing facilities are 
provided, need not be regarded as Govt. 
vessel under par. 4201-8, Joint Travel Regs. 
which prohibits per diem for temporary 
duty aboard Govt. vessels; therefore, per 
diem as prescribed in par. 4206, Joint 
Travel Regs., for temporary duty in con- 
neetion with fitting-out or conversion of 
vessels is for payment, provided deduc- 
tions are made for quarters and for meals, 
in case of enlisted members, furnished on 
RROD recite cic nacnddurntconsess oe 
“Improvements”—appropriation of funds as 
statutory limitations in identical amounts 
specified in an agency’s budget estimates 
far “land and structures” and “improve- 
ment and care of grounds and repairs to 
buildings” is regarded as a definite deter- 
mination. by Congress that expenditures 
chargeable to those appropriations are re- 
quired to be kept within limits of funds 
provided for particular objects 

“Legal training” 

While prohibition in sec, 618, Dept. of 
Defense Appropriation Act, 1959, 72 
Stat. 727, against use of funds for training 
in any legal profession is intended pri- 
marily to preclude training of individ- 
uals at Govt. expense for purpose of ob- 
taining law degrees and qualifying as 
attorneys, it cannot be construed to 
apply only to undergraduate law courses 
leading to degree or to exclude graduate 
courses; therefore, each case must be con- 
sidered on own merits 

While training of qualified attorneys em- 
ployed in Dept. of Defense in specialized 
legal subjects relating to official duties, 
such as courses in Govt. contracts and 
in trial techniques, constitutes legal 
training, such training does not consti- 


tute “training in a legal profession,’’ 
which is prohibited by sec. 618, Dept. of 
Defense Appropriation Act, 1959, 72 Stat. 
727, and, in view of specific availability of 
appropriations for training of civilian 
employees when approved by Secretary 
of one of military departments, such 
legal training contracts will not be ob 
jected to when approved 


“May” 


To construe word “may” in multiple item 
invitation which provides that bids will 
be made by individual items and speci- 
fles that “bids on the basis of award in 
the aggregate may be rejected,” in per- 
missive sense to permit consideration of 
“all or none” bid would nullify and 
render meaningless requirement for con- 
sideration of bids by individual items 
only and, therefore, word “may’’ must 
be construed as word of command so 
that ‘‘all or none” bid is qualified bid 
which must be rejected as nonresponsive 
to invitation; however, in view of ambi- 
guity, rejection of all bids and readver- 
tisement under invitation which would 
leave no doubt as to acceptability or 
nonacceptability of “all or none” bids 
would be in best interests of Govt 


To construe sec. 403, Agricultural Trade 
Development and Assistance Act of 1954, 
7 U.S.C. 1731, which provides with re 
spect to sales of surplus agricultural com- 
modities to friendly nations “that pay 
ments may be made in approximately 
equal annual amounts over periods not 
to exceed 20 years,’”’ as authorizing pay- 
ments on a biannual or deferred 10- or 
20-year payment basis would be to con- 
strue the word “may” in its permissive 
sense without consideration for entire 
context of sentence and without regard 
to qualifying words “in approximately 
equal annual amounts”’; therefore, while 
the section does permit slight flexibility 
or variation in annual amount, it may 
not be construed as authorizing payment 
in other than equal annual amounts or in 
approximately equal annual amounts. -. 


“Municipalities’—the term “incorporated 


municipalities” as used in highway ad- 
vertising control exemption in 23 U.S.C. 
131(b), which excludes highways travers- 
ing commercial and industrial zones within 
boundaries of incorporated municipalities, 
is construed to include incorporated towns 
in view of general meaning of ‘“‘municipal” 
as applicable to towns, cities, and in- 
corporated villages and in light of legis- 
lative history which shows congressional 
intent that regulatory prerogatives of in- 
corporated municipalities are not to be 
encroached upon .-............... aeneunnae 
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“Outside United States”—the purpose of centennial Commission, term ‘“‘services’’ 
commissary stores provision in seo. 618, in sec, 4 of act, which confers broad dis- 
Dept. of Defense Appropriation Act, 1960, cretionary powers on Commission in pro- 
being to require the fixing of commissary curement of “‘supplies, services and prop- 
prices to cover substantial part of costs of erty’? without regard to laws and proce- 
operation of commissary store system, the dures applicable to Federal agencies, does 
statute should be regarded as remedial in not have reference to personal services; 
nature and liberally construed and excep- therefore, in absence of invocation of au- 
tion as to transportation should be strictly thority in sec. 4 to exempt civil service 
construed, so that, in absence of any indi- retired annuitant who was employed 
cation in legislative history that phrase under contract by Commission from 
“excluding all transportation outside annuity deduction provisions in sec. 13(b), 
U.S.” means transportation outside Civil Service Retirement Act, 5 U.8.0. 
boundaries of any state, the usual mean- 2263, together with fact that such deduc- 
ing—transportation to place without tions were made, employee’s compensation 
U.S.—should prevail; therefore, the pro- must be regarded as subject to annuity 
hibition must be regarded as requiring in- Qs nitentcnieaiitciccaticms 681 
clusion of cost of transportation in U.8. in “Shipping services’’—customs brokers’ fees 
sale prices of commissary stores........... 385 which are paid by members of uniformed 

“Place’’—the term “place” as used in the services for effecting entry of privately 
time of departure and arrival provisions of owned automobiles in foreign countries 
sec. 6.9c, Stand. Govt. Travel Regs., con- after transoceanic shipment at Govt. 
notes any point at which per diem com- expense, under 10 U.S.C. 6157 (Navy) or 
mences or ceases or at which a change in 10 U.S.C. 4748 (Army), may not be re- 
per diem rate may occur and, therefore, garded as part of ocean transportation 
includes the official station or other point cost nor may customs service be regarded 
at which travel begins as well as a tempo- as within term “shipping services’’ in sec. 
ee 875 901, Merchant Marine Act, 1936, as 

“Public improvement” — testing facility amended, 46 U.S.C. 1241, which does not 
which will be used for radiation protection include services after automobiles are 
of personnel on mineral research project, unloaded at destination; therefore, reim- 
and which will consist of a well with bursement to members for such charges fs 
chamber surrounded by heavy density SII s ks cenrkctitieteniocknind 713 
concrete walls with special viewing and “So far as practicable’’—the phrase ‘‘so far 
control devices, is not to be regarded as a as practicable” in requirement for use of 
building in ordinary sense of the word nor American products in construction of 
as public improvement within scope of vessels using construction-differential sub- 
sec. 3733, R.S., 41 U.S.C. 12, to require sidy aid in sec. 505(a), Merchant Marine 
specific appropriation; therefore, acqui- Act, 1936, 46 U.S.C. 1155(a), is, in absence 
sition of such facility by contract may be of any indication of legislative intent to 
considered comparable to procurement of the contrary, to be construed as modifica- 
other equipment for research projects and tion of rigid requirement for exclusive use 
funds appropriated to Bur. of Mines for of American products and to permit ad- 
conservation and development of mineral ministrative discretion in those areas where 
sources may be used for costs of facility.. 822 facts justify purchase of foreign compo- 

“Repairs’’—expenditures for replacement of nents for domestically manufactured 
building entirely destroyed by fire, using equipment; therefore, purchase of Ameri- 
same site and foundation, may not be can manufactured vessel gyrocompass 
regarded as expenses for work incident to system which contains a component of 
“repair” or “maintenance” of buildings, foreign manufacture would not violate 
which terms have been defined as to make statutory requirement in view of repre- 
over, to restore to a good or sound state, to sentation that it is impractical to redesign 
preserve or keep in existing state or condi- equipment or to produce component in 
tion, to prevent decline; therefore, such DP iantikssicbuintiasacnstennnnidblianne 733 
expenses may not be charged to appro- “Supplies or war materials’’—although 
priation for “improvement and care of terms “supplies’’ and ‘materials’ ordi- 
grounds and repair to buildings’”’ but must narily may be construed as having refer- 
be charged to appropriation for “land and ence to tangible personal property, to 
CI us mncdachaboctncisecensscestdns 784 construe the term “‘naval supplies or war 

“Services” —in view of specific provisions in materials”’ in the prohibition in 10 U.S.C. 
secs. 5 and 7, act of Sept. 2, 1957, P.L. 6112(b) against retired officers of Regular 
85-262, 71 Stat. 588 and 589, which deal Navy or Regular Marine Corps receiving 
with exemptions from laws affecting em- payment from U.S. while engaged in 


ployment of persons by Lincoln Sesqui- selling, or contracting or negotiating to 
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sell, naval supplies or war materials to 
Dept. of Navy, as including only personal 
property, would create a disparity and 
frustrate purposes of prohibition in every 
case involving other kinds of property; 
therefore, sales activities of retired Regular 
Navy officer in connection with contracts 
for constructing airport improvements 


come within prohibition in 10 U.S.C. 
6112(b) and he is precluded from receiving 
retired pay from Navy 


GOVERNMENT 


“Voluntary retirement’’—disability retire- 
ment of Navy officer under 10 U.S.C. 1201 
may not be regarded as voluntary retire- 
ment under sec. 2(e) of act of Aug. 11, 1959, 
P.L. 86-155; hence, officer who has been 
considered but not selected for continua- 
tion on active list and who is eligible for 
$2,000 payment provided in act of Aug. 11, 
1959, but who is subsequently retired for 
disability is not entitled to $2,000 payment 
as officer voluntarily retired. ...........-- 
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